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'I.  STATEMENT OF THE FACTS

A. Background

This appeal arises out of a medical malpractice lawsuit which proceeded to trial
on a single cause of action of lack of informed consent, arising out of a neurosurgery
procedure. (Supp. 007; R. o8, Brief of Appellant at p.2) This lawsuit was initially filed
on April 24, 2000 in the Franklin County Court of Common Pleas by Plaintiffs-
Appellees M. Robert White, and his wife, Mrs. Mary White (“Appellee” or “Mr. White”}.
(Supp. 007; R. 28, Brief of Appellant at p.2) The below lawsuit arose out of two back
.- surgeries performed on Mr. White by Defendant-Appellant Dr. Warren H. Leimbach, II
(“Dr. Leimbach”). (Supp. 006-007; AppX. 004-005) These surgeries were performed
| approximately seven months apart in 1998. (R. 28, Brief of Appellant at p.1) Mr. White

~ was in severe pain prior to both surgeries and attempted to treat conservatively prior to
both surgeries. (Tr. 197, 200, 205) The alleged absence of informed consent is only at
issue as to the second surgery. The surgeries were both laminectomy surgeries to relieve
back pain at the L5-S1 region. (R. o8, Brief of Appellant at p.7)

After having been voluntarily dismissed without prejudice, the below lawsuit was
.re-ﬁled on April 7, 2003. (R. 28, Brief of Appellant at p.2) Trial started on June 22,
2009 and lasted through June 25, 2009. (Supp. 007)

B. The Specifics of Appellees’ Claim

There is no dispute that Mr. White experienced relief of his symptoms after the
first surgery. The second surgery was necessitated by a fall which occurred about five
months after the first surgery that Mr. White had at Cedar Point Amusement Park.
(Supp. 006; Appx. 004, Tr. 498-499, 569, 676-677) Appellees do not dispute that Dr.

Leimbach met the standard of care as to both surgeries and that Mr. White provided



informed consent for the first surgery. Mr. White’s sole theory of lability advanced at
trial was that he should have been informed that laminectomy surgery “re-dos” have a
slightly lower success rate than the initial procedure. (Supp. 10; Appx. 26) This theory
of liability was supported at trial only by anecdotal statements made by Mr. White’s
attorney concerning a o0-year-old study. (Tr. 544, 609-610, 646, 664) No expert or
‘medical practitioner of any kind testified to the relevance or accuracy of this study. Both
of Dr. Leimbach’s expert witnesses questioned the relevance and/or continued
usefulﬂess of this study. (Tr. 544, 609-610)
N C ‘Mr. White Merely Presented Fact Testimony Concerning his
Medical Condition at the Time of Trial — Not Expert Testimony
Going to the Elements of Informed Consent
It is no’f disputed that Mr. White offered no expert witness testimony at trial. Mr.
White did call his own pain management doctor as a witness, Dr. Bruce Massau, but Dr.
Massau made no pretensions of possessing the qualifications to testify as an expert as to
the informed consent claim. (Tr. 353-355, 371, 362-363, 387)
D. Dr. Leimbach Put Forth Appropriate Expert Testimony
At trial, Dr. Leimbach presented the expert testimony of two distinguished
neurosurgeons, both of whom who were affiliated with The Ohio State University
Medical Center at the time of trial, Dr. Michael Miner and Dr. Gary Rea. (Supp. 016-
022; AppX. 014-020) As discussed in considerable detail herein, both of these experts
testified that Dr. Leimbach appropriately disclosed all known material risks and that the

proximate cause of Mr. White’s condition was not any known risk that Dr. Leimbach

failed to disclose.



Dr. Leimbach did not himself provide expert testimony at trial, but rather
testified as a fact witness. In the eleven year interval between the time of Mr. White’s
injuries and trial, Dr. Leimbach had suffered a stroke, and had ceased the active practice
of medicine in his specialty of neurosurgery. (Tr. 78) This stroke placed significant
linditations on Dr. Leimbach’s cognitive functioning. Thus, at the time of trial, Dr.
Leimbach was not qualified tb provide expert testimony. Even though the parties
agreed at trial that Dr. Leimbach was not testifying as an expert at trial, the court of
appéals stated that his testimony could be considered as expert testimony because “he
was a licensed physician when his office notes and hospital records were developed.™
(Supp. 015, Appx. 013)

E. The Trial Court Granted a Directed Verdict in Dr. Leimbach’s
Favor

Subsequent to the close of all evidence, the trial court granted a directed verdict
in favor of Dr. Leimbach. The trial court stated as follows in sustaining the motion for
directed verdict: -

But attorneys can’t make facts. And the fact of the situation is that there

just hasn’t been sufficient testimony to meet the second element of the

Nickel requirements. For that reason, as I mentioned, the motion is

sustained. Thank you.

(Tr. 702; Supp. 003; APpPX. 050)

On June 30, 2009, the trial court issued a Judgment Entry confirming judgment
in favor of Dr. Leimbach, stating in part:

* ek

1 Dr. Leimbach could not testify as an expert witness for the additional reason that he was not
currently licensed to practice medicine, as required under Evid.R. 601(D).

3



Specifically, the Court finds that reasonable minds could come to one
conclusion based upon the evidence submitted and that conclusion was
adverse to Plaintiff's burden to establish the determinative issue that the
alleged failure of Defendant to advise the Plaintiff of the risks that
subsequently materialized were the proximate cause of Plaintiffs’ injury.

(Supp. 001; Appx. 048)

F. The Appeal to the Tenth District

Thereafter an appeal was perfected by Mr. and Mrs. White? to the Tenth District
Court of Appe‘als. (R.14) A divided Tenth District Court of Appeals issued its Decision
- on April 20, 2010, reversing the directed verdict entered by the trial court and
| rema‘nding the case to the trial court for further proceedings. (R. 39; Supp. 004; Appx. _

021) See, White v. Leimbach, 10th App. No. 09AP-674, 2010-Ohio-1726. The court of |
appeals’ decision was only joined by one judge. (Supp. 016; AppX. 632) A second judge
| ‘.':con'curred in judgment only. The dissenting judge authored a lengthy dissenting
opinion. (Supp. 024-030; AppX. 014-020)

The plurality decision held that, as a matter of law, expert testimony was not
required to support a claim for lack of informed consent in Ohio. Id. at 16, 17-19. The
court. of appeals further found that lawsuits alleging lack of informed consent are not
medical malpractice claims. White v. Leimbach, supra, 2010-Ohio-1726 aty 6, 19. The
court of appeals distinguished this Court’s opinion finding to the contrary in Brunt v.
Tatsumi (1976), 46 Ohio St.2d 127, 346 N.E.2d 673 (and to some extent its progeny,
Nickell v. Gonzalez (1985), 17 Ohio St.3d 136, 477 N.E.2d 1145) by characterizing

portions of the opinion as non-controlling dicta. Id. at 17.

2 Mirs. White’s claim was for loss of consortium only.
4



On June 4, 2010, Dr. Leimbach filed a Memorandum in Support of Jurisdiction,
and Notice of Appeal with this Court. (R. 45; Appx. 001, Supp. 032) This Court
exercised its discretionary jurisdiction to hear this appeal on September 29, 2010.

II. ARGUMENT IN SUPPORT OF PROPOSITION OF LAW

Proposition of Law No. 1

A Plaintiff must present expert testimony as to all of the elements of
a claim for lack of informed consent arising out of the performance
of a medical procedure, including expert testimony as to what the
claimed undisclosed material risks are, and, if disputed, as to

whether those risks did in fact materialize.

A. The General Requireinent of Expert Testimony in Medical
Malpractice Cases

" Because the standards of the medical community are not common knowledge, the
general rule is that the plaintiff must prove causation through expert medical testimony.
Roberts v. Ohio Permanente Medical Group, Inc. (1996), 76 Ohio St.ad 483; Shumaker
v. Oliver B. Cannon & Sons, Inc. (1986), 28 Ohio St.3d 367.

In a negligence action involving the professional skill and judgment of a [medical
provider], expert testimony must be presented to establish the prevailing standard of
care, a breach of that standard, and that the negligence, if any, was the proximate cause
of the patient's injury. See, Ramage v. Central Ohio Emergency Serv., Inc. (1992), 64
Ohio St.3d 97, paragraph one of the syllabus. There was absolutely no expert testimony
at trial that Dr. Leimbach proximately caused any injury to Mr. White. Thus, even if the
trial court found evidence that known, material risks were not discussed, Dr. White
would still have been entitled to a directed verdict.

Where a plaintiff has failed to offer expert medical testimony to prove that the

injury was proximately caused by the deviation from the standard of care, a directed

5



verdict for the defense is proper. Schwimmer v. Bowsher (1993), Franklin App. No.
92AP-1140, discretionary appeal denied, 67 Ohio St.3d 1411. Certainly, no such
testimony was offered below.

B. The Specific Requirement of Expert Testimony in Informed
Consent Medical Malpractice Claims

Although the court of appeals below rejected the notion of a bright-line
requirement of expert testimony in lack of informed consent cases, other Ohio courts
have held that “expert testimony is required to establish what the claimed undisclosed
inaterial risks and dangers associated with a surgical procedure are, and if disputed,
_Whéther those pafticular undisclosed risks did in fact Iﬁaterialize and céuse the patient's
injuries.” Fernandez v. Ohio State Pain Control Center, 10" App. No. 03AP-1018,
2004-Ohio-6713; See also, Hillman v. Kosnik, 1oth Dist. No. 07AP-942, 2008-Ohio-
6303, at f10.

C. The Decision Below Misconsirued the Evidence/Testimony in
the Record

The decision below rested on four factual predicates, each one of which was
belied by the testimony at trial, and none of which are supported by a careful analysis of
the trial testimony. Specifically, the court of appeals stated that:

The relevant evidence at trial revealed all of the following: (a) Dr.
Leimbach knew that the second surgery carried a much grater risk of a
poor outcome than the first; (b) based on the documentary evidence and
the testimony of Mr. White and his wife — who were both present at all
medical appointments — Dr. Leimbach did not mention the greater risks)
associated with the second surgery; (c¢) Mr. White’s condition was
significantly worse after the second surgery; and (d) the second surgery
was the most likely cause of Mr. White’s deteriorated condition.
(emphasis sic.)

White v. Leimbach, supra, at 2; (Supp. 007; Appx. 005)

6



Even if the evidence supported the first three of these purported factual findings,
Dr. Leimbach still would have been entitléd to a directed verdict in the absence of
‘competent and credible evidence supporting the fourth finding, i.e., “that the second
surgery was the most likely cause of Mr. White’s deteriorated condition.” There is
simply no evidence anywhere in the record which supports this contention that Mr.
White’s post-surgical condition was “caused” by the second surgery, much less evidence
that this second surgery was “the most likely cause” of Mr. White’s deteriorated
condition. In fact both of Dr. Leimbach’s experts testified unequivocally that just the
opposite was true, i.e. that Mr. White’s condition was caused by his fall at Cedar Point
and/or a tethered nerve root ending, and that his condition would have been essentially
._unchanged With or without the surgery. (Tr. 498-500, 529, 569, 617-619, 626)
| Furthermo_re, it is simply not the case that Dr. Leimbach (or anyone else) “knew
that the second surgery carried a much greater risk of a poor outcome than the first.”
The only evidence at trial on this point was that the percentage of success rates were
relatively similar for both surgeries, and that the dated study showing a marginal
Jdifferent in success rates of “redo” laminectomies was of questionable relevance both
because of the sudden onset of the new injury and the very positive results obtained
from the first surgery. (Tr. 502, 514, 544, 610)
Tt is also not true that Dr. Leimbach failed to disclose the enhanced risk of the
second surgery. Indeed Dr. Leimbach stated that there was some concern on his part
that scar tissue would be aggravated and that he was “sure” that he discussed this

potential with the Mr. and Mrs. White. (Tr. 222) Dr. Leimbach also testified that at this



time he mentioned the slightly elevated risk of a second surgery due to the presence of
this scar tissue. (Tr. 221-222)

Both Mr. and Mrs. White admitted that they discussed the subject of scar tissue
with Dr. Leimbach prior to the second surgery, although in retrospect it is clear that they
misunderstood the import of this conversation. (Tr. 258, 407-408) For his part, Mr.
White admitted to not being a good listener and said he probably only heard half of what
was communicated to him. (Tr. 282, 299, 399) M. and Mrs. White each also testified
~ that they understood prior to surgery “that there were no guarantees” that Mr. White’s
sy'mptom's would be alleviated by the second surgery. (Tr. 290, 311, 422)

The fact that both Mr. and Mrs. White conceded that there was a discussion of
scar tissue, which discussion they misunderstood, underscores the fatal weaknesses of
ﬂieir clairis. This is s0 becduse the unsupported assertion that some sort of scar tissue
aggravation (or causalgia) caused Mr. White’s injuries is the central premise of the court
of appeals’ decision. Yet, there was no expert testimony sufficient to support the
conclusion either that 1) the potential for scar tissue aggravation was not sufficiently
diséuss‘ed in advance of the second surgery, or 2) that but for the second surgery Mr.
White would have been in better physical condition.

Finally, it is simply not the case that “Mr. White’s condition was significantly
worse after the second surgery.” Again this finding by the court of appeals is the exact

opposite of the testimony of both of Dr. Leimbach’s expert witnesses. (Tr. 507, 617)



D. Dr. Michael Miner Testified in a Dual Capacity as Both an
Expert and as a Fact Witness Based on His Own Examination
and Conversation with Mr. White

Importantly, Dr. Miner also testified that he fully and appropriately disclosed all

material risks of the second surgery to Mr. White, in the course of providing a second

opinion as the efficacy of the intended second surgery. 3 (Supp. 018, AppX. 041, Tr. 597,

603, 607, 662) The court of appeals referenced this testimony but concluded that it

rnefélff should have been considered by the jury in weighing the evidence, “Dr. Miner’s

_te"s‘ti'_rhbhy was capable of being considered by the jury, but did not erase the contrary

evidence of lack of informed consent from Dr. Leimbach for purposes of Civ. R. 50(A).”
Whiteé v. Leimbach, supra, at §24.
In a lack of informed consent case, wsitoqusality only exists when the disclosure

of a significant risk incidental to treatment would have resulted in the patient's refusal

‘of tréatment.” Collins v. Ohio State Univ. College of Dentistry (June 27, 1996), 10th

App. No. 96API02-192,, citing Bruni v. Tatsumi (1976), 46 Ohio St.2d 127, 136.
(einphasis sic.)

Dr. Miner’s unchallenged testimony should have been given the legal effect of
precluding recovery on the claim for lack of informed consent because it established that

additional disclosure by Dr. Leimbach would absolutely not have resulted in the

“patient’s refusal of treatment. After being fully informed of risks posed by the second

* surgery by a renowned neurosurgeon, Mr. White elected to proceed. Truly then, the

issue of what Mr. White would have done had Dr. Leimbach provided additional or

different information is purely hypothetical.

3 Dr. Miner testified as both a fact witness and expert witness at trial.
9



Nobody faulted Dr. Miner’s discussion of known material risks with the Mr.
White in advance of the second surgery. There was no suggestion that Mr. White
considered Dr. Miner less trustworthy or less qualified than Dr. Leimbach. Accordingly,
the fact that Mr. White proceeded with surgery despite full knowledge of all material
risks, establishes that he was unable to meet his evidentiary burden as to the causality
element of a lack of informed consent claim as a matter of law.

Dr. Bruce Massau, Mr. White’s pain management physician provided general
testimony as to the severity of Mr. White’s symptoms and his continued course of
treatment. ..In regard to the treatment of Mr. White by Dr. Leimbach, Dr. Massau stated
thélt'he had no opinions to offer, and that the surgical procedures performed by Dr.
Leifﬁbééh’ were beyond his expertise. Specifically, Dr. Massau testified to all of the
following: |

+ “I don’t have any idea what Dr. Leimbach did with this patient.”
(Tr. 387);

e That Mr. White’s physical condition post surgery was likely
exacerbated and/or caused by the treatment Mr. White received
from another pain management doctor that he treated with post-
surgery but prior to seeing Dr. Massau (Tr. 353-355, 371);

o That his practice was “totally different” from Dr. Leimbach’s. (Tr.
362); and

e “I don’t understand the standard of care for neurosurgeons.” (Tr.
363)

Thus, there was testimony at trial from a physician specializing in pain
management, who is infinitely more versed in issues involving back and neck pain than
the average layman and who personally provided comprehensive medical care and

‘treatment to Mr. White, that he had “no idea” what the relevant standard of care was or

10



whether the standard of care was met. Yet, the plurality opinion below concluded that
“a jui:y would be capable of understanding these issues without expert testimony.”
~ (Supp. 014; Appx. 012) The illogic of the plurality’s conclusion in this respect is self-
evident.

E. Ohio’s Informed Consent Doctrine

In Nickell v. Gonzalez (1985), 17 Ohio St.3d 136, 477 N.E.2d 1145, at syllabus, this
Court articulated the standard and the necessary evidentiary showing for the tort of lack
of informed consent as follows:

(a) The physician fails to disclose to the patient and discuss the
material risks and dangers inherently and potentially involved with
respect to the proposed therapy, if any;

(b) the unrevealed risks and dangers which should have been
disclosed by the physician actually materialize and are the
proximate cause of the injury to the patient; and

(¢) a reasonable person in the position of the patient would have
decided against the therapy had the material risks and dangers
inherent and incidental to treatment been disclosed to him or her
prior to the therapy.

See also, Boyer v. Ohio State Univ. Med. Ctr., 10th App. No. 07AP-742, 2008-
Ohio-2278, holding that the trial court correctly determined that plaintiff did not offer
competent evidence of lack of informed consent where record demonstrated that
plaintiff was informed of the risks and benefits of her procedure.; See also, Roeder v.

Coleman (April 26, 1994), 10%* App. No. 93AP-889, holding that the failure of a plaintiff

to establish any one of the three elements required by Nickell is fatal to his or her claim.

11



1. Expert Testimony is Required in_Medical Malpractice Lack of Informed
Consent Cases

In a lack of informed consent case, “expert testimony is required to establish
what the claimed undisclosed material risks and dangers associated with a surgical
procedure are, and if disputed, whether those particular undisclosed risks did in fact
materialize and cause the patient's injuries. Fernandez v. Ohio State Pain Control
Center, 10t2 App. No. 03AP-1018, 2004-Ohio-6713; Valerius v. Freeman (Oct. 19, 1994),

Hamilton App. No. C-930658. Expert testimony is necessary in informed consent cases

"p'rééisély because the issues presented (e.g., what known material risks would a

reasonable practitioner disclose and whether such risks ever materialized) are beyond

the knowledge of the lay person and can only be appropriately discussed at trial through

" the testimony of qualified experts.

Mr.. White simply and indisputably failed to meet his burden in this regard,
mandating a directe.d verdict in Dr. Leimbach’s favor. Recognizing this deficiency, the
court of appeals did away with the requirement of expert testimony all together,
characterizing an informed consent claim not as a medical malpractice claim, but as a
claim more akin to the common law tort of battery. White v. Leimbach, supra at 16.

5. Neither the Testimony of Dr. Massau nor Dr. Leimbach was Requisite
Expert Testimony to Support an informed Consent Claim

Mr. White simply ignored the requirement of expert testimony on issues of
significant risks of the second surgery, whether the risks materialized, and what
information should have been disclosed. Dr. Massau did not even attempt to provide
testimony in this respect. Dr. Leimbach testified only as a fact witness. Because of his

present medical condition, Dr. Leimbach is unable to read and had to have assistance
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from his attorneys in regarding to questioning. The parties agreed that Dr. Leimbach
was not an expert witness at trial. White v. Leimbach, supra, at {29, Judge French
dissenting. Even if Dr. Leimbach were considered an expert, his testimony was that Mr.

White was fully informed of all significant risks and that no such risk ever materialized.

3. Subiective Patient Testimony is Not Sufficient to Satisfy the Third
Prong of the Nickell test

The Nickell decision also instructs that a patient’s hindsight is not determinative

of the issue of whether he/she would have consented to a procedure if given additional

information, but rather that a “reasonable-patient” standard is to be used in this regard:

Thus the issue to be ascertained is whether the jn.o.v. was
appropriate in view of the entire record and whether there was a
basis for the jury, under the reasonable-person standard, to reach
_its conclusion in favor of appellee. The patient's hindsight e,
testimony as to her hypothetical response to the undisclosed
information), while relevant, is not determinative. See, Sard v.
Hardy (1977), 281 Md. 432, 450, 379 A.2d 1014, 1025.
Nickell, 17 Ohio St.3d at 139.

‘There is absolutely no basis in the record to conclude that a reasonable person
would have refused consent to the second surgery (but not the first), given that the risks
of such a surgery were only minimally higher than those of the first surgery. Dr. Rea
testified that “with a man this miserable” he would operate “every time.” (Tr. 548) This
unrebutted testimony certainly established not only the reasonableness of the
procedure, but also the overwhelming likelihood that the proverbial reasonable person

would have consented to the second surgery after appropriate disclosure of the pertinent

risks.
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4. Physicians are Not Required to Disclose Any and All Conceivable Risk of a
Procedure

In Bedel v. Univ. of Cincinnati Hosp. (1995), 107 Ohio App.3d 420, the Tenth
Di.strict Cdurt of Appeals discussed the underlying public policy concerns of the tort of
lack of informed consent as well as the amount of information that is required to be
_ .di_s'c.lose“d by a patient to a physician as follows:

The doctrine of informed consent is based on the theory that every
cornpetent human being has a right to determine what shall be done
with his or her own body. Siegel v. Mt. Sinai Hosp. (1978), 62 Ohio
App.2d 12, 16 0.0.3d 54, 403 N.E.2d 202. The law of informed
consent has never required that the physician, prior to
administering the treatment, fully inform the patient of
all the potential risks. O'Brien v. Angley (1980), 63 Ohio St.2d
159, 17 0.0.3d 98, 407 N.E.2d 490. (emphasis added.)

Ttis precisely because the law does not require that a patient be informed of all
risks and because it would never be possible for any physician to éompletely do so that
the law requires expert testimony in this area. Jurors are not considered competent to
make these determinations. Nor are non-physician litigants or their attorneys.

" In Kester v. Brakel, 10t App. No. 06AP-253, 2007-Ohio-495, at 130-31, the
Tenth District determined as follows in relation to the requirements of demonstrating
an issue of fact on a claim based on the theory of lack of informed consent:

The law of informed consent has never required that the physician
fully inform the patient of all potential risks. Bedel v. Univ. of
Cincinnati Hosp. (1995), 107 Ohio App.3d 420, 427. Therefore,
expert medical testimony is required to prove what a
reasonable medical practitioner would have disclosed to
his patient about the risks incident to the proposed
treatment in order to support an informed consent claim.
Bader (sic) v. McGregor, Franklin App. No. 03AP-167, 2004-Ohio-
4036, discretionary appeal allowed, 104 Ohio St.3d 1459, 2005-
Ohio-204, discretionary appeal dismissed as improvidently allowed,
107 Ohio St.3d 1210. Accord, Maglosky v. Kest, Cuyahoga App. No.

85382, 2005- Ohio-5133, at 1 34, and cases cited therein.
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Appellants do not point to portions of the transcript that
demonstrate expert testimony on what a reasonable medical
practitioner would have disclosed to his patient about the risks of
the proposed medical therapy. Therefore, although appellants failed
to plead a cause of action for the tort of informed consent, had they
properly included that cause of action in their complaint, a directed
verdict for the defense would have been appropriate.

Mr. White did not have an expert, he did not establish the occurrence of a
material risk subsequent to the second surgery, he did not establish proximate cause,
and he did not establish that a reasonable person would have refused consent under the
circumstances presented. Thus, the trial court’s directed verdict was appropriate under
the circumstances. Clearly, the trial court simply applied precedent from this court to
reach its decision, whereas the court of appeals plainly ignored precedent from this

+Couit, from the Tenth District, and from elsewhere.

5.  The Court of Appeals Erred in its Determination that an Informed Consent
Claim is not a Medical Malpractice Claim

A lack of informed consent claim such as the one prosecuted by Mr. White below
is indisputably a “medical claim,” contrary to the conclusion of the plurality opinion at
paragraphs 6, 19. White v. Leimbach, supra, 2010-Ohio-1726.  As such, this sort of
claim must be buttressed by expert testimony in order to survive a directed verdict
motion at trial. There can be little doubt from reading Civ.R. 10(D)(2) that the sole
claim at trial (lack of informed consent) was a “medical claim” as presently defined by
Civ.R. 10, and that it would have required an affidavit of merit had the injury occurred
after the 2005 amendments to Civ.R. 10.

With its decision in Nickell v. Gonzalez, supra, this Court provided clarification

on the elements of a claim for lack of informed consent, but it did not address the need
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for expert testimony to support such a claim, although the plaintiff in that case did
present éxpert testimony in support of her claim. Id. at 137-138. Prior to the decision
below, there was a virtual consensus amongst the various appellate jurisdictions that
claims of lack of informed consent were 1) medical malpractice claims, and 2} subject to
the expert testimony requirements which govern all medical malpractice claims.
Additional case authority to this effect is discussed infra.
The plurality opinion below took pains to state at least twice that “this is not a
" medical malpractice case,” instead characterizing this lawsuit as asserting a common
law battery claim. White v. Leimbach, supra, 0010-Ohio-1726, at 16, 19. Yet, courts
across the state have expressly determined to the contrary, (i.e.) that lack of informed
consent claims are included within thie ambit of medical malpractice claims.
a. | Maglosky v. Kest
In 'Maglosky v. Kest, 8t App. No. 85382, 2005-Ohio-5133, the Eighth District
determined that expert testimony is an indispensable requirement in proving the tort of
lack of informed consent:
This court has repeatedly held that "medical expert
testimony is necessary to establish the significant risks which would
have been disclosed to support the plaintiffs claim since the
probability and magnitude of those risks is a matter of medical
judgment beyond the knowledge of the lay person." Harris v. Ali
(May 27, 1999), Cuyahoga App. No. 73432, citing Ratcliffe v. Univ,
Hosp. of Cleveland (Mar. 11, 1993), Cuyahoga App. No. 61791, citing
Ware v. Richey, 14 Ohio App.3d 3, 7, 469 N.E.2d 899.
In West v. Cleveland Clinic Found. (June 15, 2000),
Cuyahoga App. No. 77183, the plaintiffs argued that they did not
need expert testimony to prove their claims for medical malpractice
and lack of informed consent. This court disagreed, finding that
expert testimony is required in all actions for medical

malpractice, including those alleging lack of informed
consent. We specifically stated:
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b.
In Turner v. Cleveland Clinic, 2002-Ohio-4790, 8% Appellate No. 80949, the
Fighth District Court of Appeals also discussed the precise issues presented by the
present appeal. In Turner, as in the present case, a directed verdict was entered for the
defendants in a medical malpractice case arising out of a neurological surgery, based on

the failure to elicit expert testimony in support of a claim for lack of informed consent.

"In order to prevail on a claim for lack of
informed consent, medical expert testimony is
necessary to establish the significant risks which
would have been disclosed to support the plaintiff's
claim since the probability and magnitude of those
risks is a matter of medical judgment beyond the
knowledge of the lay person.” Id., citing Raticliffe,
supra.

We noted further that "generally, the plaintiff has the burden
of proving by expert medical evidence what a reasonable medical
practitioner * * * would have disclosed to his patient about the risks
incident to a proposed treatment, and of proving that the physician
departed from that standard.” Id., quoting, Bedel v. Univ. of
Cincinnati Hosp. (1995, Franklin Cty.), 107 Ohio App.3d 420.
Therefore, we concluded, "it is clear that medical malpractice
claims, including those of lack of informed consent,
require expert testimony.” Id. (emphasis added.)

Turner v. Cleveland Clinic

The court stated in this regard:

This court has repeatedly held that "medical expert testimony is
necessary to establish the significant risks which would have been
disclosed to support the plaintiff's claim since the probability and
magnitude of those risks is a matter of medical judgment beyond

‘the knowledge of the lay person. "Harris v. Ali (May 27, 1999),

Cuyahoga App. No. 73432, citing Ratcliffe v. University Hospitals
of Cleveland (Mar. 11, 1993), Cuyahoga App. No. 61791, citing Ware
v. Richey, 14 Ohio App.3d 3, 7, 469 N.E.2d 899. (Internal citations
omitted)

F¥%
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Therefore, because a claim for lack of informed consent is a
medical claim, "the plaintiff has the burden of proving by expert
medical evidence what a reasonable medical practitioner **% would
have disclosed to his patient about the risks incident to a proposed
treatment ***."West, supra, citing Bedel v. Univ. OB/GYN Assoc.,
Inc., supra. In short, the plaintiff has the burden of proving--
through expert testimony---the standard of care. (Emphasis
added.)

Because appellants did not elicit any expert testimony from Dr.

Chyatte regarding the recognized standard of care in the medical

community about what risks of the surgery should have been

disclosed, appellants failed to set forth a prima facie claim of lack of

informed consent. Therefore, the trial court did not err in granting

appellee's motion for a directed verdict.

Id. at Y25, 35-36.

~ An additional parallel between the Turner case and the present case is that the

plai_ntiff in Turier also attempted to use the testimony of the physician-defendant to
argue that the postoperative condition complained of was caused by the occurrence of
an inherent risk of the procedure performed. Id. at %29. The Turner court rejected this
analysis and held that properly qualified expert testimony as to the appropriate
standard of care is nevertheless necessary in order to determine which material risk a
reasonable practitioner would have disclosed. Id. at 936. The Turner court
acknowledged the somewhat divergent standards of Bruni v. Tatsumi. Specifically, the
Turner court determined that, pursuant to this Court’s precedent in Nickell, the
appropriate standard is whether a “reasonable person” would have chosen not to have
the treatment had the material risks been disclosed: (Emphasis sic.)

First, the passage from Nickell quoted by appellants does not

address whether expert testimony is required to establish a claim

for lack of informed consent. Rather, it addresses the standard

adopted by the Supreme Court of Ohio for determining when a

particular risk or danger is material. In Bruni v, Tatsumi (1976), 46
Ohio St.2d 127, 346 N.E.2d 673, the Supreme Court of Ohio gave a
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rudimentary description of the tort of lack of informed consent and
seemed to suggest that the standard for deciding such claims was
whether the patient himself would have rejected the proposed
course of treatment if the undisclosed risk had been disclosed to
him. In Nickell, however, the Ohio Supreme Court adopted a
reasonable person standard, stating that a risk is material if a
reasonable person in the patient’s position would have chosen not
to have the treatment had the material risks been disclosed. Thus,
Nickell makes clear that the test is objective, rather than subjective.
Valerius v. Freeman (Oct. 19, 1994), Hamilton App. No. C-930658.
(Internal citations omitted) (Emphasis sic.)

| Id. at 132.

Additionally, the Turner court also addressed the issue of a patient attempting to
satisfy .the 'expeft testimony requirement for a medical malpractice/lack of informed
consent claim by way of cross-examination of a physician-defendant. The Turner court
expressly determined that the required evidentiary threshold could not be met in this
fashion, without first qualifying the defendant as an expert:

Appellants' argument is logically inconsistent. Appellants admit
they need expert testimony to satisfy the Nickell test and claim that
such expert testimony came from Dr. Chyatte, but then argue that
they were not required to qualify him as an expert. We fail to
understand how Dr. Chyatte could be competent to testify as an
* expert without being qualified under the rule. We agree with
appellants that expert testimony in a lack of informed consent case
can be elicited from the defendant-doctor. Ware, supra at 7.
Without any demonstration that the witness is qualified
as an expert, however, the testimony is not competent,
expert testimony. Even assuming, for the sake of argument, that
appellants were not required to qualify Dr. Chyatte under Evid.R.
601(D) because his testimony did not relate to liability, it is still
readily apparent that appellants failed to qualify Dr. Chyatte as an
expert witness. Evid.R. 702 provides that "a witness may testify as
an expert if *** the witness is qualified as an expert by specialized
knowledge, skill, experience, training, or education regarding the
subject matter of the testimony ***." Here, appellants elicited no
testimony whatsoever from Dr. Chyatte regarding his education,
training, skill or experience. Moreover, although any doctor
licensed to practice medicine is competent to testify on medical
issues, Youssef v. Parr, Inc. (1990), 69 Ohio App.3d 679, 591
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N.E.2d 762, appellants failed to demonstrate that Dr. Chyatte was
currently licensed to practice medicine in Ohio or in any other
state. Accordingly, appellants failed to establish that Dr. Chyatte
was qualified to render expert testimony. (emphasis added.)

Moreover, Dr. Chyatte failed to render any opinion regarding Mr.
Turner's injuries to a reasonable degree of medical probability. An
expert opinion is competent only if it is held to a reasonable degree
of scientific certainty. State v. Benner (1988), 40 Ohio St.3d 301,
313, 533 N.E.2d 701. In this context, "reasonable certainty” means
"probability." Id. Thus, an expert must state his or her opinion in
terms of probability, meaning that he or she must express that there
is a greater than fifty percent likelihood that a certain act or failure
to act caused a given result. Stinson v. England (1994), 69 Ohio

St.ad 451, 455, 633 N.E.2d 532.
Id. at Y43-44
c. Hillman v. Kosnik
In Hillman v. Kosnik, supra, 10t App. No. 07AP-942, 2008-0hio-6303, the
Tenth District detérmined that in another case involving lack of informed consent prior
to the performance of a neurological operation, expert testimony regarding the elements
must be offered to prove the claim:

In a claim for medical malpractice, a plaintiff must show the
existence of a standard of care within the medical community,
breach of that standard by the defendant, and proximate cause
between the breach of that standard and the injuries suffered by the
plaintiff. Williams v. Lo, Franklin App. No. 07AP-949, 2008 Ohio
2804. When the elements of a medical malpractice claim are
beyond the common knowledge and understanding of the trier of
fact, expert testimony regarding the elements must be offered to
prove the claim. Campbell v. Ohio State Univ. Med. Ctr., Franklin
App. No. 04AP-96, 2004 Ohio 6072. When a moving party has
offered expert testimony in support of a motion for summary
judgment, the non-moving party must submit contrary expert
testimony to survive the motion, unless the standard of care is so
obvious that a non-expert can reasonably evaluate the conduct in
question. Id. '

In order to prevail on a claim of lack of informed consent, a
plaintiff must show: (1) the physician failed to disclose to and

20



discuss with the patient the material risks and dangers inherently
and potentially involved with the proposed treatment, (2) the
undisclosed risks actually materialize and are the proximate cause
of injury to the plaintiff, and (3) a reasonable person in the patient's
position would have decided against the proposed treatment if the
risks had been properly disclosed. Fernandez v. Ohio State Pain
Control Ctr., Franklin App. No. 03AP-1018, 2004 Ohio 6713. Expert
testimony is required to establish what the material risks associated
with a procedure are, and whether those risks actually materialized
and proximately caused the plaintiff's injuries, as those issues are
beyond the knowledge of a lay person. 1d.
Id. at Y9-10
In Hillman, based on the plaintiff's failure to provide an expert affidavit in
opposition to a motion for summary judgment, the trial court granted summary
' jﬁdg"m'ent on the lack of informed consent claim, and the grant of summary judgment
was affirmed by the court of appeals. Id. at f11. In the present case, the trial court
certainly could have resolved the case by way of motion for summary judgment, but
chose instead rather to deny the motion for summary judgment and give Mr. White the
_opportunity to establish his claim at trial. It was only after the close of all evidence that
“the trial _éohrt concluded that a directed verdict was mandated because of Mr. White’s
failure to' meet all the elements of the Nickell standard.
d. Tutt v. Ahmad
In Tutt v. Ahmad (December 28, 1998), 2nd App. No. C.A. 17284, the Second
District also affirmed the entry of summary judgment where the plaintiff failed to
provide expert testimony in support of her claim of lack of informed consent. The court
of appeals stated as follows:
Whether Dr. Ahmad acted appropriately in recommending and
implanting the ICD into Tutt was certainly not a matter within the

common knowledge and understanding of laypersons. In his
affidavit supporting summary judgment, Dr. Ahmad stated that he
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was a medical doctor specializing in cardiology, board certified in
clinical cardiac electrophysiology, and licensed to practice medicine
in Ohio. He indicated that he devoted over fifty percent of his
professional time in the active clinical practice of cardiology and
cardiac electrophysiology and that he was familiar with the
accepted standards of care in cardiology and cardiac
electrophysiology. He explained that, from June 9, 1995 t0 January
1996, he had evaluated, cared for, and treated Tutt "for a history of
heart palpitations, tachycardia, and an incident of near syncope,
among other things."
The trial court was correct in determining that Tutt was
required but failed to present the expert testimony on the
standard of care, that Dr. Ahmad had breached that standard, and
that his negligence was the proximate cause of her injuries. As the
trial court pointed out, Dr. Ploss's statement that he would not have
implanted an ICD in Tutt did not rise to the level of an expert
opinion on whether Dr. Ahmad had committed medical
* malpractice. Thus, Dr. Ploss’s affidavit did not set forth specific
facts showing a genuine factual dispute on Tutt's claim of medical
malpractice, and Dr. Ahmad was entitled to summary judgment on
this claim. (Emphasis added.)

EH*

Tutt further insists that Dr. Ahmad performed the ICD
implantation without obtaining her informed consent to the
procedure. Dr. Ahmad's affidavit, however, provided his expert
opinion that he did inform Tutt of the material risks of the
procedure prior to surgery and that his treatment and care did not
cause her any injuries. Tutt submitted no expert testimony on her
lack of informed consent claim. Nor did Tutt's affidavit refute Dr.
Ahmad's affidavit that he had "advised the patient of all the
material risks of the treatment.”

FE¥

Generally, the plaintiff has the burden of proving by expert
medical evidence what a reasonable medical practitioner of the
same discipline, practicing in the same or similar communities
under the same or similar circumstances, would have disclosed to
his patient about the risks incident to a proposed treatment, and of
proving that the physician departed from that standard. Proof of the
recognized standards of the medical community must be provided
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through expert testimony. citing Nickell, supra, 17 Ohio St.3d at
139. (Emphasis added.)

HFHede

In this case, Dr. Ahmad provided his sworn expert opinion that he
had disclosed to Tutt all material risks incident to the ICD
implantation (which Tutt did not refute), and that his care and
treatment of her did not cause her any injuries. Tutt failed to
present expert testimony on what a reasonable medical practitioner
in Dr. Ahmad's position would have disclosed about the risks
incident to the procedure. She also neglected to provide an opinion
from a competent medical expert that Dr. Ahmad had departed

* from the accepted standards of care and that his alleged failure to
disclose to her the material risks was the proximate cause of her
injuries. Thus, no genuine issues on the tort of lack of informed
consent remained for trial.

"‘e.  McElfreshv. Farrall
Yet arother case requiring expert testimony in support of medical
_-malp’racti(iellack of informed consent claim is McElfresh v. Farrall (March 9, 1990),
-'2‘1.1'd.A15p. No. 5602. The Second District held in McElfresh as follows on this issue:

The question of whether or not Dr. Farrall explained alternative
procedures to the plaintiff is a disputed fact. The narrow issue
before us is whether this disputed fact is material.

k¥ ¥

In order to counter Dr. Farrall's motion and affidavit statement
that he explained the risks, McElfresh was required to show not
only that the risks were not explained but, in addition, that the
risks actually materialized and were the proximate cause of his
injuries. Proof of proximate causation, under the facts
before us, requires expert testimony. Bruni v. Tatsumi
(1976), 46 Ohio St. 2d 127. McElfresh has not offered that evidence,
but asserts proximate causation on his own opinion. He
has thus failed to meet his burden under Civ. R. 56. (Emphasis
added.)
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f. Nichols v. Stelzer

In Nichols v. Stelzer (May 21, 1985), 10t App. No. 84AP-431, the appellate court
stated that generally, under Ohio law, lack of informed consent claims cannot be
premised on a failure to disclose the likelihood that risks to a procedure will occur in
terms of a percentage:

Plaintiffs argue in support of the seventh proposed instruction that
a physician is under a duty to disclose not only the existence of risks
in the proposed procedure, but also the likelihood that such risk
will oceur, in terms of a percentage. While to some patients, such
disclosure may be desirable, it is not required under the law of
informed consent in Ohio, which requires only the disclosure of the
oxistence of risks which a reasonable physician expects would
inifluence the decision of a reasonable patient.

In the present case, Mr. White’s entire theory of lack of informed consent rested
on the failure to disclose the purported slightly increased percentage likelihood that the
procedure would be ineffective, based on a 20 year old study which was a survey of
results at a time when laminectomy procedures were far less refined. (See e.g. Tr. 544,
609-610) Thus, even if expert testimony was not required to support this claim, Dr.
Leimbach would nevertheless have been entitled to a directed verdict based on the
nebulous theory of liability. This is so because it would not have been reasonable for Dr.
Leimbéch to discuss alleged risks based on studies that did not pertain to this particular
patient.

g. Pierce v. Goldman

In Pierce v. Goldman (May 17, 1989), 1st App. No. C-880320, the First District

concluded that a doctor was entitled to summary judgment in a malpractice action

where lack of informed consent was alleged, because the patient failed to submit an
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expert opinion countering the doctor’s claims that the warnings given to the patient met
the applicable standards:
As a general rule, a plaintiff has the burden of proving by expert
medical evidence what a reasonable medical practitioner of the
same school practicing in the same or similar communities under
the same or similar circumstances would have disclosed to his
patient about the risks incident to a proposed treatment, and of
proving that the physician departed from that standard. Carroll v.
Cook (Aug. 3, 1977), Hamilton App. No. C-76265, unreported.
Proof of the recognized standards of the medical community must
be provided through expert testimony. Bruni v. Tatsumi (1976), 46
Ohio St. 2d 127, 346 N.E.2d 673; Thomas v. Mantanguihan {(June
30, 1982), Hamilton App. No. C-810776, unreported.
h. Badger v. McGregor
In Badger v. McGregor, supra, 10t App. No. 03AP-167, 2004-0hio-4036,
discretionary appeal accepted 104 Ohio St. 3d 1459, discretionary appeal dismissed as
.being improvidently granted, 107 Ohio St. 3d 1210, the Tenth District held that the
denial of motion for new trial and judgment notwithstanding the verdict was error
precisely because the lack of informed consent claim was not proven by way of expert
testimony of that defendant-physician’s actions fell below the standard care. The
dissent to this Court’s opinion dismissing the appeal in Badger as being improvidently
granted reached a similar conclusion as did the plurality opinion below concerning the
purported lack of a requirement of expert testimony in informed consent cases. These
two opinions (the court of appeals below and the dissent from this Court’s decision to

dismiss the discretionary appeal in Badger) are at odds with almost all, if not all, other

Ohio case authority on this issue.

25



F. The Court of Appeals’ Conclusion that Mr. White Presented
Sufficient Expert Evidence is Completely at Odds with the

Record
The court of appeals’ statement that a directed verdict would have been improper
“even if” there were a bright-line requirement of expert testimony in lack of informed
consent claims simply does not withstand scrutiny. White, supra, at Y17-19. Two
distinguished neurosurgeons testified as defense experts at trial. Dr. Gary Rea and Dr.

Michael Miner both testified without reservation that no material risk of this surgery

ever occurted. (Tr. 498-500, 529, 569, 617) They each testified that Mr. White was no

.'w'ors'e off after the surgery than before the surgery. (Tr. 498, 500, 529, 619) They each

testified that surgery was dictated by the circumstances of the case, and {hat that the
Sﬁrgery was.perfo'rmed competently. (Tr. 498, 612, 619, 666) They each testified that
Mr White _Was fully informed of the relevant risks and/or that no non-disclosed risk
over thaterialized. (Tr. 507, 607) Finally, Dr. Rea and Dr. Miner each testified that the
proximate cause of Mr. White’s injuries was a fall in Sandusky. (Tr. 498-499, 469, 508,

626, 663-666) As the trial court aptly noted in its ruling on the Motion for Directed

- Verdict, this evidence was “urrebutted”. (Supp. 001; AppX. 048) This unchallenged

expert testimony was also summarized in the dissenting opinion below at paragraphs
30-33.

In light of this testimony, it is illogical to suggest that the jury was free to reach
contrary conclusions as to 1) the nature of the kniown risks of the surgical procedure, 2)
whether such risks materialized, and 3) whether such materialized risks caused Mr.
White’s injury. A good example of the lack of an average layman’s ability to appreciate

this issue was demonstrated at trial when Mr. White’s counsel kept referring to the
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surgery as a “re-do” and then referenced extremely dated literature to the effect that re-
do laminectomies have a higher complication rate. Both defense experts testified that
the study was not relevant because the second sufgéry was not a “re-do” of a failed
surgery. (Tr. 502, 514) Importantly, the first surgery went very well and a second
surgery was 6n1y required because Mr. White fell at Cedar Point. This fact is not
'disputed. These details unique to this patient and to the procedure at issue
 distinguished Mr. White from a typical “re-do” patient, who undergoes a second surgery
. becaﬁse the first was not effective. |
| Dr. Rea also testified that the numbers from the literature referenced by Mr.
- White’s éOunsel without benefit of expert assistance are no longer valid, as the test
sample consisted entirely of patients whose symptoms were dissimilar to Mr. White’s:

A. What I am saying is that your article.d'oe's not support

him being in that group, because that group had a slow onset

of their worsening. Clinically, there is no question he
would not have fit into that group. I am sorry. (Tr.

544)

This testimony, which irrefutably demonsti'ated that counsel was trying to resuscitate a
dormant case by putting forth selective data from a dated study, and presenting the
results completely out of context, is yet another practical example of how and why these
sort of complex medical issues are not remotely within the experience or understanding
of an ordinary juror.

Likewise, Dr. Miner testified that surgical success numbers have improved
markedly since the time of the study cited by counsel, and testified that Mr. White’s

situation was not comparable to that of the typical test subject because he had an
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identifiable cause for a new problem (the fall), and because he had an excellent result
aftér the first surgery. (Tr. 609-610)

To suggest, as did the court of appeals, that the average layman has the
knowledge and experience to reach the complete opposite conclusion as Dr. Rea and Dr.
Miner, without the benefit of opposing expert testimony strains credulity and sets a
dangerous precedent for all medical malpractice lawsuits. As referenced earlier herein,
even Mr. White’s treating physician frankly admitted he lacked sufficient knowledge to
reach conclusions concerning a neurologist’s standard of care. In light of such a frank
cohcession, the tr.ial court was certainly correct to require expert testimony in support of
eaéh’" ele‘m’eﬁt of the Nickell standard for informed consent.

Dr. Leimbach offered abundant expert testirnony from distinguished
neurosurgeons demonstrating affirmatively that Mr. White’s second surgery was called
for and reasonable and apprbpriate under the circamstances, that Mr. White’s condition
was not worséned by the surgery, and that the injuries cdmplained of by Mr. White were
caused by his fall while running through the parking lot, and not by the surgery
perfoi*méd by Dr. Leimbach and that Mr. White’é post-surgical condition was not caused
by the manifestation of any undisclosed, but known, material risk. (Tr. 494, 498-499,
569, 605, 612, 666) |

It is a worthwhile endeaxfor to extensively recount the testimony of these two
experts because the plurality decision below so completely misap}ﬁrehended the nature

of the evidence on multiple issues.
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a. Dr. Gary Rea

Dr. Rea is a renowned, frequently published, board certified, neuresurgeon who
is affiliated with the Ohio State University Medical Center. (Tr. 448) Dr. Rea testified
that there were no material risks of surgery that were not disclosed to Mr. White, that
Mr. White was an excellent surgical candidate, that physical therapy would have been of
no value to Mr. White after his second fall, that no known risks or dangers of Mr.
White’s lanﬁnectomy over materialized, and that Mr. White was not injured by way of
being operated on the second time. (See, e.g., Tr. 4908-500, 529, 569) Dr. Rea described
the actual surgical procedure performed as “just what I would have done.” (Tr. 498)

Dri. Rea further testified, to a reasonable degree of medical certainty, that the
proximate cause of Mr. White’s pain was his fall in Sandusky and a tethered nerve root,
not the second surgery performed by Dr. Leimbach (“[i]t was a clear cut, S1
rediculepathy after the fall at Cedar Point.”) (Tr. 498-499, 569) Dr. Rea estimated that
the ehanees of the second surgery alleviating Mr. White’s symptoms were nearly as high,
if not equal to, Mr. White's chances going into the first surgery, and that the difference
in risks between the two surgeries was “minimal.” (Tr. 502, 514)

Dr. Rea stated that there was no evidence in Mr. White’s records that he had ever
had causalgia or that he was ever treated for causalgia, and that even if this condition
existed, it would have been caused by the fall and not the surgery, and that he had never
had a patient develop causalgia subsequent to a microdiscectomy surgery. (Tr. 505-
506) Dr. Rea testified that Mr. White’s theory that he was injured by unnecessary
aggravation of scar tissue was inconsistent with his description of his symptoms and

inconsistent with the specific onset of these symptoms. (Tr. 529, See also, Tr. 654) Dr.
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Rea testified that Mr. White’s condition, including his pain and suffering, was

unaffected by the surgery, opining that “I don’t think the surgery changed anything” and

" that Mr. White would be in the identical condition today if the surgery had never been

performed. (Tr. 507) Dr. Rea said in conjunction with the decision to operate a second
time “I would have operated on him every time, with a man this miserable.” (Tr. 548)

b.  Dr. Michael Miner

Dr. Mlchael Miner was the chief of neurosurgery at Ohio State Medical Center for
13 years from 1989-2002, has published four books and approximately 135 articles in
his -ﬁeld, and is a renowned lecturer nationally and internationally. (Tr. 593-594) Dr.
Miner. is BOard certified in neurosurgery. (Tr.591) Dr. Miner provided expert testimony
neatly identical to that of Dr. Rea in all material respects. He also testified as a fact
witness based on the fact that he had examined Mr. White prior to both surgeries
becatse of a policy implemented by Mr. White’s insurer requiring a second opinion for
these surgeries.

Dr. Miner testified unequivocally that the he discussed the risks, as well as the
benefits of each surgery with Mr. White in advance of each surgery. (Tr. 597, 602, 607,

662) Dr. Miner also believed that Mr. White was an excellent candidate for surgery and

‘stated that his beliefs in this regard were based on the sudden nature of the injury

sustained by Mr. White, which elevated the chances that surgery would be successful
vis-a-vis other laminectomy “redos.” (Tr. 602, 606, 609-610, 663) Dr. Miner testified
that the second surgery was the “right thing to do” and that it was performed
appropriately. (Tr. 612, 619, 666) Dr. Miner testified that the longer the second surgery

was put off the greater the chance was that the surgery would not be a success. (Tr. 663)
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Dr. Miner also believed that the literature presented by Appellees’ counsel was
not necessarily relevant to the case, because of factors unique to Mr. White, such as a
- very successful prior surgery and the sudden onset of his symptoms. (Tr. 610) Dr. Miner
stated that the second surgery could not have been accomplished without encountering
some scar tissue and that Dr. Leimbach was not negligent in this regard. (Tr. 611)

Dr. Miner testified that the risks of the second surgery “were essentially the
same” as the risks presented by the first surgery. (Tr. 607) Dr. Miner testified that he
discussed all the known, material risks presented by the surgeries performed with Mr.
White. Dr. Miner reviewed these risks at trial and concluded that “I am not aware of any
of those riSks 6ccufring after either of the surgeries.” (Tr. 617)

c. The Court of Appeals’ Decision Cannot be Squared with the Trial
Testimony of Dr. Leimbach’s Expert Witnesses

 The plurality opinion somehow reached the following determination on the issue
of an occtirerice of a material risk:

In this case, it is abundantly clear from the testimony of several physicians
— including the actual physician who performed the procedure — that the
undisclosed material risks and dangers associated with undergoing a
second laminectomy/discectomy include the presence of scar tissue and
the likelihood of making the existing pain worse.” White v. Leimbach,

supra, at 119.
This opinion then proceeds to state that “the only physician who seemed to testify

inconsistently with this common viewpoint was Dr. Gary Rea.” Id. at Y20. The

implication is therefore that Dr. Miner was one of “several physicians”# who testified

4 Gven if Dr. Leimbach and Dr. Miner had testified consistently with the court of appeals’
description, the court of appeals would have been mistaken in its reference to a common view
point share by “several physicians.” The only other explanation is that the court of appeals was
including Mr. White’s pain management physician, Dr. Massau, in this group, despite Dr.
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that there was a “likelihood” of the second surgery worsening Mr. White’s condition,
that Mr. lWh“it'e’s condition was in fact worsened, and that this “likelihood” was not
a’pp‘ropriﬁtely discussed. Dr. Miner’s testimony to the contrary has already been
disc':ﬂs'sr_ed: extensively herein. Notably, the dissent below did an excellent job of
dissecting this testimony, and demonstrating that Dr. Miner did not make any of the
conCeé‘Sii_jﬁs indirectly attributed to him by the plurality opinion. The dissenting opinion
addrésse'd this issue as follows, complete with cites to the trial transcript:

Dr. Miner, while an expert, did not testify that the second surgery caused
Mr. White's injuries. Dr. Miner testified that he saw Mr. White in October
1998, and, as was his custom, he would have disclosed the risks associated
with the second surgery. Defense counsel asked Dr. Miner whether any of
the material risks of the second surgery occurred, and Dr. Miner replied, "T
am not aware of any of those risks occurring after either of the surgeries.”
(Vol. IV Tr. 617.) Dr. Miner also stated that the second surgery did not
‘make the pain worse. (Vol. IV Tr. 619.) When asked whether "in all
medical probability, more likely than not,” Mr. White would be in pain
even without the second surgery, Dr. Miner stated: "Yes." (Vol. IV Tr.
626.) At the end of his direct testimony, Dr. Miner confirmed that his
opinions were to a reasonable degree of medical probability and were
based on his education, training, and experience, his review of the medical
records, and his two examinations of Mr. White.

Mr. White notes that, on cross-examination, Dr. Miner testified that his

- symptoms, which are classic symptoms of causalgia, did not exist before
the second surgery and that these symptoms can occur after nerve injury.
Dr. Miner agreed with counsel's assumed symptoms and agreed that, given
such symptoms, Dr. Leimbach's concern about causalgia would have been
justified. Dr. Miner also agreed that Mr. White's severe foot pain shortly
after surgery was an indication of nerve damage. Although Dr. Miner
agreed that the foot pain could not be attributed to the fall in August 1998,
Dr. Miner indicated that the fall “set him up for this whole terrible
outcome that he has had.” (Vol. IV Tr. 656.)

At no time did Dr. Miner testify that the second surgery caused Mr.
White's injuries. On cross-examination, he agreed that Mr. White showed
signs of causalgia and nerve damage, but he never stated that, in his

Massau’s express testimony that he was not providing expert testimony critical of Dr. Leimbach
and that he had “no idea” as to what information should or should not have been disclosed.
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medical opinion, the second surgery was the likely cause of these or other
injuries, nor did he recant or contradict his earlier opinions. Therefore, Dr.

Miner's testimony on cross-examination was not expert testimony that the
second surgery was the proximate cause of Mr. White's injuries.

Id. at §30-32.

Thué, the court of appeals’ contention that Mr. White may have met the
requirement of expert testimony (assuming that such a 'requirement exists) through the
testimony of Dr. Miner is not supported by the record. Indeed, this assertion is
t’)ve’:‘fv#heifﬁihg belied by the record.

The dissenting opinion also pointed out that plurality opinion’s attempt to qualify
Dr. Leimbach as an expert, despite his own medicai infirmity at the time of trial, was
misguided and not supported by the record as “'[t]he parties agree that Dr. Leimbach
testi'ﬁ‘ed'a'.s a fact witness, not an expert, at trial.” Id. at 129. Also, itis not disputed that
at the ﬁm‘e of a trial, Dr. Leimbach was not qualified to testify as an expert witness
pursu'a'rit' to Evid.R. 601(D) as he was not currently licensed to practice medicine.

G. Appellees’ Improper Use of Medical Literature

In lieu of expert testimony, Appellees’ counsel used a twenty-year-old study to
croSs—eXar’nihe Dr. Leimbach and the two defense experts. This dated (1989) study,
“which tracked results for 92 patients, predicted that a first lumbar laminectomy surgery
would be. Suécessful around 92% of the time, while a second procedure might be
successful around 81% of the time. (Tr. 646, 664) These numbers only deal with
percentages of successful results, as defined by providing relief of symptdms. The study
is hot relevant to the occurrence of known, material risks in surgery, and thus is not
relevant.fo Mr. White’s sole assignment of error. No author of this study was called to

testify and no expert believed that this article was authoritative, or even current.

33



It is not enough for a piaintiﬂ’ s counsel to read from a random study, in order to
satisfy the expert evidentiary threshold required for a claim alleging lack of informed
consent. Rather, an actual expert must testify to these facts and figures and
appropriately explain the study and put it in proper context for the jury. This was
cleaﬂy not done at trial below and the figures tossed around in the Brief of Appellant are
of no import to this appeal. Furthermore, these figures, such as they are, are very close
to the testimony of Dr. Rea and Dr. Miner, who both testified that the risks from the
seconid surgery were only minimally greater than those from the ﬁrsf surgery.

Dr. Rea testified that the numbers from this article are no longer valid, and that
the tesf sample cbnsisted entirely of patients who did not have symptoms, similar to Mr.
Wﬁite’s: |

| A. What T am saying is that your article does not support
him being in that group, because that group had a slow onset

of their worsening. Clinically, there is no question he
would not have fit into that group. Iam sorry.

(Tr. 544)

Likéwise, Dr. Miner testified that surgical success numbers have improved
markedly since the time of the study, and that Mr. White situation was not comparable
to that of fhe typical test subject because he had an identifiable cause for a new problem
(ie. thé fall), and that he had an excellent result after the first surgery. (Tr. 609-610)

The court of appeals apparently was impressed by this study as evidenced by its
statement that the “relevant evidence revealed” that Dr. Leimbach “knew that the
second surgery carried a “much greater risk of poor outcome that the first.” White v.
Leimbach, supra, at 2. There is no conceivable basis to be found in the Record for such

a statement, other than the study cited by counsel. As aptly noted by the trial court in
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granting the Motion for Directed Verdict, “attorneys can’t make facts. ” (Supp. 003;
Appx. 050) The “facts” that the court of appeals premised its decision upon were indeed
a creation of attorneys, not of any fact witness or expert witness.

H. There Was Never a Manifestation of a Material Risk of a
Second Surgery

There is simply no evidence that any known material risk of this surgery ever
materialized. Thus, even if the trial courts accepted that these risks were not discussed,
a directed verdict was still required. Appellee did not even attempt to offer evidence on
this issue at trial. Mr. White's theory at trial and throughout the appellate process has

been that the non-resolution of his medical condition, and his continued pain and
suffering, is itself an undisclosed material risk.

Appellee’s inability to secure the services of an expert despite having over ten
years to do sdspeaks volumes as to the weaknesses of his case. Dr. Rea and Dr. Miner
both testified without reservation that no material risk of this surgery ever occurred.
They each testified that Mr. White was no worse off after the surgery than before the
surgery. They each testified thét surgery was dictated by the circumstances of the case,
and that that the surgery was performed competently. They each testified that Mr.

White was fully informed of the relevant risks, as did Dr. Leimbach. Finally, Dr. Rea
and Dr. Miner each testified that the proximate cause of Mr. White’s injuries was a fall
in_. Sandusky.

As the trial court aptly noted in its ruling on the Motion for Directed Verdict, this
evidence was literally “unrebutted”. Dr. Massau, the pain management osteopath called
by Mr. White, was not qualified to testify in these areas, and did not even try to do so. In

fact, Dr. Massau went so far as to admit “I don’t have any idea what Dr. Leimbach did
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with this patient.” (Tr. 387) Dr. Massaw’s testimony that Mr. White was still
experiencing a lot of pain at the time of trial is irrelevant to the occurrence of an
undisclosed material risk.

I. Any Error in Permitting Portions of Dr. Rea’s Testimony to be
Shown Via Videotape was Harmless

At paragraphs 20-21, the plurality opinion below discussed the fact that Dr. Rea
testified as a defense expert by way of live testimony on direct examination and for part
of his jc'rlos"s—examination, but then his cross-examination was continued by way of
videotape. The plurality opinion stated that this process was “highly irregular," but it
does not appéaf that the court’s &etermination ih this respect was relevant to the
ultitnate disposition of the appeal. 1d. Nevertheless, should this Court find in favor of
Dr. Leimbach in its resolution of Proposition of Law No. 1, the Court should also make
clear 1n ifs decision that any potential error in regard to the manner in which Dr. Rea’s
testimony was conveyed to the jury was harmless, and would not be independent
g’foﬁnds for a reversal of the trial court’s directed verdict and remand for a new trial.

III. CONCLUSION

The plurality opinion below represents an aberration from a long line of well-
reasoned cases requiring expert testimony in lack of informed consent claims, dating to
this Court’s release of Bruni more than 34 years ago. The holdings that lack of informed
consent claims are not medical malpractice claims, and that such claims are not subject
to the requirement of expert testimony, represents extremely unsound public policy and,
if left undisturbed, would constitute highly undesirable precedent. This Court has never
shown any inclination to treat lack of informed consent cases differently from other

medical malpractice cases, or to create a separate classification for such cases, separate
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and apart from medical malpractice jurisprudence. If Dr. Leimbach had truly deviated
from the standard of care, Mr. White could have obtained expert testimony to this effect
with no additional effort than seen in any other medical malpractice action. There is
simply no good legal reason or policy justification for creating the arbitrary
classifications that were created by the plurality opinion.

Accordingly, this Court should reverse the Opinion of the Tenth District Court of
Appeals, and reinstate the directed verdict that was entered by the Franklin County

‘Court 6f Common Pleas subsequent to the conclusion of all evidence at trial.
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fCiee ds White v Leimbach, 2016-Ohlo-1726]

N THE COURT OF APPEALS OF OHIO
| TENTH APPELLATE DISTRICT

Rober N, White ef gl
Plaintifs-Appeliants, :

V. ‘ ‘ : No. DBAP-B874

_ ot No ﬁchA-m-ss&a)
Warren H, Leimbach, H, MD«
: (REGULAR CALENDAR}
Defendant-Appeliee. .

DEGCISION
‘Rendered on April 20, 2010

Cooper & Elfotl, LLC, Chatles H. Cooper, Jr. and Rex H.
Elioti, for sppeliants.

Refringer Ca., LPA, and Martin T, Galvin, for appeliee.

APPEAL from the Frankiin Gounty Court of Gormon Pleas
TYACK, Pl

1y Dr. Warren H. Leimbach, ¥, performed & laminectomyldisoactorry (baok

surgery) on appellant, Robert N. White, in March 1888, and again a few months later,
ofior M. White slipped and rednjured the same disc. Prior to the second. surgery.
br. Lelrmbach aliegedly falled fo disciose the significant 2 addifional rsks eseociated with
parforming the exact same surgery again—ihat the existing scar fissue from the old
surgery would fikely complicate the procedure, and the Tkelihood of lasting pain would be

mutch greater after a second SUTgErY relefive I a first procedure. The second surgery laft
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M. White with permanent, ohronic pain, which requires fim io fmke heawy narcotic
medications, and he alleges that had he known shout he known risks associated with the
_second surgery. he would not heve chosen fo procesd Wit it. Mr. White ulimately filed
suit against Dr. Leimbach in April 2000, but the gase was deiayéd for several years, Trial
finally began it June 2009, and at the close of avidente, Dr. Leimbach made a motion for
‘a directed verdict, which the trial court granted.

ey The rs!eﬂrahi evidence af trial revezled e following: {a) Dr. Lelmbac'h knew
. that the second surgery carded & much greatsr visk of & poor outéom:a fhan the first;
(b) basat on the documentary evidence and the testimony of Mr. White and his wife—
. ‘who Wer\é_ poth present at al riedical appointments—or, Leimbach did not mention the
| . greater risk(s) ascodiated with the second surgery; (&) Mr, White's condiiioh was
sign'rﬁc*.an‘dy worse after the second surgery; and (d) e second surgery was e mist
likely cause of Mr. White's deteriorated condion. Alisste here, Is whether this evidence,
viewad under the proper standard, wes sufficient fo create 3 .'questlt'm of fact for the jury.
We anewer that quastion In the affinmative, and accordingly we reverse the decision of the
gal court.

fg3}  Mr. and Mrs. White assign & single error for our consideration:

THE TRIAL COURT ERRED WHEN IT GRANTED A
DIRECTED VERDICT IN FAVOR OF DEFENDANT AT THE
. CLOSE OF ALL THE EVIDENCE.

@4 WMotions for directed verdict are governied by Giv.R. S0(A)(4), which requires
& trial-court to'ooné.trua all svidence most sirongly in favor of the nonmoving party, and
aftat doing B0, de’cgrm!ne whether the evidence dictates that he only reesonable

caticiusion able to be drawn therefrom is adverse fo the nonmoving parly. See Goudysar
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The & Rubber Co. V. Aeina Cas. & Sur. Co., 95 Ohio St3d 512, 514; 2002-Ohio-2842;
Ruta v. Bretkenridge-Retmy Co. (1 987}, 69 Ohic $t.2d 66, 69 THis "reasohable minds”

test requires the el court to discern only whether there eﬁr.ists any avidence of

" ubstantive probative valte that favers the position of the nonmoving party. Id. When

:deddin'g 2 direcied verdict motion, the tial cotrt's dedision should not involve welghing of

the ewdence or eveluaiing the- m’adib:hty of w:lnassas. rathar lts determination s a
quesﬁon of law: Was there sufficient matetial ewdenc:e at trlal to creale & factual question
for the jury? McCanneﬂ v, Hunt Spods Ent. (1999), 132 Ohio App Ad 657, 686-87. "A
: .m'dﬁbn for a directed verdict raises & guestion of law beosuse § examines the materiahty
o ﬁ—w; évidéhce, as opposed 1o the conclusions to be drawn from the evidehce.” Wagner
V. Roahe Laboratories, 77 Ohlo St.3d 1186, 41920, 1995-Ohio-85, cifing Ruia at 68-69.
Actordingly, our review of a irial court's rufing on & motion for directed vardict is de nove.
MoConnell, supra. '
w5 The tort of lack of informed consent is established wher: (1) a physiclan
| fails to distiose and discuss mafeﬁal r}sf«a or dangers thet are inherently associated with
a pmposed medical trestment or pmuedure. and (2) Ehe‘ undisclosed risk or danger
 achualy materializes, and is the proximate cause: of the patlent’s injury; If [3) a reasonable
person would have dgc!lned the wreaiment or procedure in the event that the physician
et properiy apprised them of the potential risks involved. Nickell v. Ganzaléz (1085), 17
Ohio St.3d 136, syllabus.

{é}ﬁ} This Is not a medical maipractice cest, nor ls ta neg!igence case per s, -

The tort of Iack'of Eformed consent emanates from tha common law tort of batlery, which

i an unc'anséhted, offensive fouching, Ses, &.g., ANUEISOT V. St Francis-St. George
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Hosp., ino, (1698), 77 Ohio SL3d 82, 84; ct. Canferbury v. Spenoe (CADC. 1972) 464

F 24 772, 782-83 ("t Is the ssttied rule that therapy not authoﬁzed by the pafient may
amount io a tort—a comitnon taw batter)»—by the physic:ian ;W E. Shipley, Annotafion,

K Liabifty of Physician or Surgeon for Extending Operation or. Treatment Beyond that

Expressfy Authiorized {1957}, 56 A.L.R.2d 695, Seotion 2.
"7 in Nighell, the plainﬂﬁ-paﬂen’r suﬁared from a partial paralysis of the arm
" é‘f"tar undergoing 2 procadure to reliove thoradic outlet syndroime. The ¢ase went all the
way 4o verdict, and the Jury found in favor of the defendant-physlcsan 1d. -at 137. The
el oourt however, granted the plainiiis’ judgmen’r notwithstanding the verdict ("JNOV")
'moﬂon and ordered a new triel on the issus of damages. The j jury ewarded $0 datnages,
“and the plaintiffs appealed. After revlewing the record, the First District Court of Appeats
- found ihat the frial court errc‘:riaously granted piainfifis JNOV rnotion. The Suprems Court
crf Ohio 'aﬁir’m'ed {hat decision, and in doing so, set forih the prevaiiing law conceming the
toxt of Iack of Informed consent. Ants, 95 o
@8} Nickells ussfulness in our review of this case is two-fold: In 9dd'rﬁon o
praviding the applicable and omtrolimg taw for the lssues hereln, its ciroumstances ate
also similar fo fhis case becauss of the is) court in Nickell having granted a JNOV
rmotion, while in this case the trial court grafted the deferdants motion for a directed
vardict, See, e.d., .Texier v, D.O, Suminers Claariers & Shirt L_aund:y Co,, 81 Ohio 5t.3d
‘67'?’, 672, 1995—0&110-602; Ayers v. Woodard (1357}, 466 Ohio St. 138 {nolding thai the
standard for granting a JNOV mofion is the same as the ohe used to sustain a motion for

' dirsoted verdict).
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{9y Ancther key mmponent from Nickell that applies to our review of this case
was the physician's testimony, in whtch he denied failing o disclose information regardmg
raterial fisks or dangers of the procedure 1o the pafient. Nickefl at 137, in this cess, the

only evidence regarding whather Dr. Leimhach discussetl or disclosed the matsrial ricks

ssoclated with Mr, White's sacond back surgsry cams ¥rom Mr. and Mrs. White. (Tr.
250-52; 405-06) Boih of them Were present whén Dy, Lefmbdch recommended the
secoind back surgery, and both spouses’ testimony was consistent—ihat Dr. Leimbach
referied o the second surgery, quits simply, s a "re-do.” 1d. Acoordiqg to the Whites,

fhe. docior made no mention of e likaly presenice of scar fissue, ifs - impact or

- conseguances on the stioselss rate of second surgeries, and the doctor did not disciose

any additional fisks o them priot 1 recommending of perfoming the secohd surgary.
gee . Mrs. White in fact testified that she spacifically asked Dr. Lasimbach about
whether there wers any rske zssociated with fhe second surgery, o which she sta’sed
that Or. Leimbach's response was "roinimal (Tr, 408) Thus, the Whites both testified
_that Dr. Leimbach did not disClose any additional risks aegocizted wiih the seoond

surgery, and Dr. Letrmbach did not refute fat estimony.
{410} Dr. Leinbach's office notes fend fo corfoborate the Whites' tesﬁmony,

because the office notes fall o mention any disclosure of the additional risks assomated

with the sasond surgery to Mr. White., inihe rncanth prior 1o Wr. Whits's first surgery, Dr.-

Latmbach dictated the foliowlng notes, o February 23, 1998: "1 have just seen Robert
White In my office. * ** He wants fo procecd with a surglcal approach. Wa wil get thet

‘stheduled es soon as possble. We went over at length whaf surgery fs all about and he
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wants io proveed with K" (Pléinﬁff‘s exhiblt No, 4, at 3.) (Emphesls added.) (‘office -

. notes”). Priorto pgﬁorminﬁ the second surgery, Dr. Leimbam stateci.that
\ir. White did indsed heriate a disk * * * \ital signs today
roted a blood pressure of 104/64, pulse of 72, vespirations of
20 and femparature of 97.3.
We falked at length today, The best ihing would be fo proceed
with re-exploration and take the disk out. He ls amenable to
this, We will schedule that in two weeks at his corvenience.
(P%ai‘nﬁff*s st No. 11, at 2. (Emphesis added.)
11} Although haither exéi_mp!e containg ;speciﬁc language thaf outlines
Dr. Lefmbact's discussion of risks per se, It is olear from fhe context in the first exanl\pte
("and he wants fo procesd with t") that the subject of the lengthy discussion was related
- o pros énd cons of having the surgery apd e fiming of such §ui-gaw. '
g1z} The mferencés drawn from the office noles ars gorfirmed by the hospitel
'pfé-procedure-forms, in which on Marcﬁ 10, 1088 Dr. Leimbach signed his name and
checked the "yes" box indicating that he had received Mr. White‘srlnfarmad congent.
(Plaintifi's exhibit No. 9) But on the form completed prior to the second surgery, Dr.
 Leimbach did not indicate that he received Mr. White's informed consent,  (Plaintifs
exhiblt No. 17.) | |
| jqi3) This evact same finding is duplicated fn he hospitars operaiive reporis. In
fne report frorh the firat surgery, the notations indicate 2s follows:  *The tisks of the
procedure were explained fo fhe pafient, and he requested the procedure after the failhre

of conservative care.” (Plaintiffs exhibit Na, 10.) There Is. no simiiar notation in the

" gperative report from the spcond surgery. (Plaintiffs exhibit No. 18.)
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€14} Although Dr. Lelmbach did testify that he obtalnad Mr. White’s informed
consent prior to parforming the second surgery, the doctor did acknowledge the risks
assodisted with a second laminectomyldisceciomy, and tesfified to his understanding that
' they are significantly higher with & “re-do" than they are with the same procedure when
le performed for the first fime, (T 204-06.)

@15} Perhaps the brial sourt agreed with the Whites insofar as Dr. Leimbach
falled 1o obtaln Mr. Whits's infotried conaent prior to the secord surgsry, becausa In its
dedision, the coult stated: TTihere just hasn't beén wsificlent testimony fo meet the
second slernent of [Miokell" (Tr. 702) The second element in Nickell is limited fo
whether the Lndissiosed risks actually materialized, and caused njury td the patient. See
Niokell at 136. Th fial court did not find @ lack of evidence sbott & fallr of informed
coresnt.

#q16) The evidence befors e gl court was more than sufficient to coreate &
question of fact for the jury; in fact, Dr., Leimbach's office notes from Wwo weeks after the
surgsry wers sufficient fo establish the second prong of Nigkell:

Rober’c' indesd sill hes a lot of pein I the leg even affer the
cecond surgéty. | was very disappointed with the second
surgery because when | got in there | realy found no
hetmigted disk, Evarything was flush on the floor of the canall.]
arid there is @ Jot of scar fissuel] which | had to dissect off the
yoot [sic] and it did not surprise me he stil has a lot of pain -
and throbbing that leg and a jot of burning pain in fhe foot
there, * * * That Is what | was afrald of with the scar tissue gndt
the second operation and we just matle Jt worse.**

(Plaintiff's exbibit No. 14, at 3.) (Emphasis added.)

{917} Counsel for Dr. L eimbach iries fo address fhe issues here by direciing the

courtts atiention o questions about which physiclans were qualified as experts. Counssgl
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“aigues that sinoe Mr, White knew syt there were ™o guaraniees” with the second

siirgefy, the triel court’s ruling should be sfmed. Whether of not Dr. Leimbach made

guarantees 1o Mr, White is irrelovart, because Whits Ts not alleging that the resulis of the

sacond surgery ware less then he had hoped for—his oiaim Is based on the fact that tha
séoond surgery made his condifion worse, and hed he known that s was a real
' poééi’bﬂity, he would not have chosen fo have the surgery in fhe first place. Coungel for
sip{ﬁeﬁee_‘s reliancs on Brunf v, Tatsumi {1976), 46 Ohio St.2d 127, s misplaced, because
{hat case was a medical negligence case. ks fissfing mention of informed consent Was
metely dicta, Ses ld., (ciing Cantetbuury ot 782-83); of. Niokel at 138, Moreover, even i
Bruni ware confroling, it would not be diepositive of this ca‘sé bacause it does not set fotth
& bright-line rule requiring per se madical expert testimony in avery such case:

The issue a3 o whether the physician and swrgeon has
procesded In the frastment of a patient with the retjuisie
ctandard of care end kil must ordinarly be detemined from
the testimony of medical expertea. 41 American Jurlsprudence,
Physicians & Surgeons, section 128; 81 ALR.2d 580, 801 1t
should be noted that there is an exception fo that rule in cases
where the nature of e cass Is such that the lack of skill or
care of the physiclan and surgeon Is 50 apparant as to be
within the comprehehsion of laymen gnd retuires only
common knowledge and experience o understand and judge
it, and in such case expert tostimony s not hecassary. See
Hubagh v. Cole (1638), 133 Ohio S8t 437, 12 NE.2d 183,

and, generally, Morgan . Sheppard (1883) Ohlo App.. 188 "
N.E.2d BOBL) _

Brunfat 430 (Emphasis added.)
118} Bruni stands for the proposiion that medical expert testimony Is ordinarlly
 required fo prove whether a physician's care did not mest tha minimum standard—in

medical negligence cases. And In addifion to qualifying the rule by inserting ordinarily in

Appx. 011




No, 09AP-6T4 ' : 9

the syllabus, he Brunl cowt also carved out a speciic excepiion o the rule, which

eliminabes the expert restimony requirement aliogether in situations when a Jury would be

' capable of uhderstanding the Issues without expert tesiimony. ick; see also Dawson v. St

'Eimébefh Hosp. Med. Cir. (Oct. 7, 1998}, 7th Dist. No, g7 C.A. B3, 1998 WL 775008, 4.
419} We have already noted that this is not 2 medical malpractics case, and it
does hot sotind in risgigence. Appelies ctes fhis court's decision In Femandez v. Ohio

State Pain Conirc! o/ 1Dth Dist No. 03AP-1018, 2004-Ohio-6718, for the propositfon

| that N‘ c:ke!! also reguires sxpert fesfimony fo prove the existence of any undisclosed

matenat risks and dangers that are typically associated with @ surgical procedure See id.

-:'at 515 (quoimg Valerius v. Freeman {Oct. 19, 1994), st Dist. ‘No, C-930858). On the
facts of this.case, howa»\*ar our degiston In Famandez i is inappostis. In fhis.case, it is
_ abndant ty clear from the testimony of several physmians—ﬁnciud' ng the actua! surgecn

‘who performed the procedure—ihat fhe uhdisclosed material Tisks and dangers

associated with undergoing a second !anﬁnectomylcﬁscectomy'include the presance of

scar Hissue, and the likelihood of meking the existing pain worse. Even if coniroliing case

law excsted that requires expert tes‘hmony in lack of informed consent cases, here is no

reiason why ihe exespion(s) in Brunf would not simiterly apply. Regardiess, the record is

replete with svidence that Mr. White's condiion was triade worse besause of the second

surgery, and the presence of scar fissue.
{20} The only physiclan who seamed fo testily inconsistently with this commoan
viewpoint was Dr. Gary Reg, the defensa expert who never freated Mr. White, or had the

beviefit of examining him, efther before or afisr the second surgery. {Tr. 508.) Dr. Res

gave direct testimony o the jury, and then Just 15 fo 20 winutes info his cross-
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examination, the trial judge dismissed the jury for the aftemoon; it cant happen. We

hava fime constraints a8 regards to the jary's time® (Tr. 525.) Once the jury was
excuseni on June 24, 2009 they would never see.Dr. Rea again, Plainiif's counsel was
alloweqi. tp continue hie cross-examination, but the jury was not able fo sao s effect or

gatge Dr. Rea's derneanor during cross-exarrination. {Tr. 563-50.)

{21} Expats rouﬁneiy testify via video deposiion, o using some other out-of--

court medium.  However, ﬁ is hlgh!y iregular for any winess fo give Tive tesimony on

dnrect»examina’aon, and than fail to afford opposing counsel with the opportun‘ty for ve

presenta‘non or ca'oss-exam!naﬁun '
| {§a2} Reperdiess of which party‘s ouunsel i afy, quailﬁed each individual
| physician as an expert fo the trial cot, our re\.flew of the biel transcript and record
reveals that each Is an expert in his own right. The uﬁfortupa’te fact that Dr. Lelmbach
suﬁer_é;d o siroke between he ime he performed the surgeny on Mr, White end the time
he tesifiad at tial dogs not change the fact that he was a licensed physician when his
office notes and hospital rec:ords were developed. '
{1123} As noted eatlier, Civ.R. 5O{A)4}) requ;res that when a directed verdict is

sought, evidence must be consirugdd most strong%y in favor of fhe r_wnmovlng patty,
including all inferences drawn therefrom. if after doing &0, there is any doubt as to which
side is supported by that evidence, the trial tourt must deny e motion. Slven Dr
Leimbach's office notes akcme, there i sufﬁctent evidence fo nreata snough doubt as 1o
whathar the undisciosed risks of the second surgery actually matenaﬁzed and caused Mr.
Wiite sddifional pain.
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1924} Counsel for Dr. t eimbach aleo argues that another physician—Dr. Michae!
Miner, whoe gave the Whites a second gpindon prior to thein procesding with the second
surgerywinfomed the Whites shout the addifional fiske zssotiated with the second

'_surgery. (Ses Appelice's Brlef, at 6) Dr. Miner's tesﬂmony was capable of being

considered by the jury, but did not erase fhe confrary evidence of fack of Informed

corisent fromm Dr. Leimbac for purposes of Civ.R. 50(A).
251 We find that the evidence was sufficient Io withstand Dr. L eimbach's

directéd verdict motion, and we accordingly susizin the sole assignnent of eior.

Having sustained the assignment of efror, We Vecats the Judgment of the Franklin

County Gourt of Camsmon Pleas, and remand fhis case to the trial court for further
 appropriate procesdings.

Judgment vasated and femanded

for furthet procesdings.

SADLER, J,, conours in judgmant only.
FRENGH, J., dissents,

FRENGH, J., dissenting.

426} | respeciiully dissent. | agree with the majority that questions of fact remain
28 to e first Nickell factar, which msks whether materiel risks of the setond surgery were
disclosed to M. Whils, | disagres, however, that questions remain g8 o the seccmd
Nickell factor, which asks }Nheﬁer the undisclosed risks materialized and calised ‘m]ury o
Mr. Vhite, Because Mr. White cannot meet all thres prangs of the Niokell test, in my

view, u thrected verdidt Vas proper,
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{27} inacase involving a claim of ack of informed consent, expert tesﬁn;‘ony is
raguired o establich whet the matertal fisks were, whether they materialized, and whether
they proximately caused the irjury at issue. Hilman v. Kosnik, 10t Dist. Ho. OTAP-DAZ,
S0DB-Ohio-6303, §10, cling Femandez V. Ohip Siafe Pain Cantrol Cir., 10th Dist. No.
. ORAP-1018, nOG4-Ohio-6743. "n Ohio, the admissibility of expett testimony that an event
is the proximate calse is coﬁﬁngent upon the expression of an opinion by the sxpert with
regpect o ihe causative avent In terms of probability.” Sfinson v. England, 69 tﬁhio 8tad
481, 458, 1994—0hio—35. An "svent is probable if there ie a graater then filty pércent
kelinood ihat i produeed the oocurfence at issue.” Id, ‘

{4283 Hare, Mr. Whits contends that he presented expert testimony that the high
' risk of an unfavorabie cutcome from the second surgery was not cﬁsc\osed. that the

: unfavnrabie outcome did ocour, and fhat the uniavorab\e aufcorne caused His injuties,

- Wh‘ach friclude severe chronic pain and swelling and d:sccluraﬂon in his leg. In suppnrt he

does not offer his own experts testimony. Rafher, hie points o the jollowing three
sources: {1) Dr Leimbact's office note; (2) L. Minar‘s testimony; and (3) Dr. Rea's cross-
eﬁahﬂinaﬁon. | | |

{20} First, D, Leimbach's oifize noﬁas do not constﬁul:e expert testimony. The
parfies agree ‘shat Dr. Lelmbach testified as a fact w;mess, not an expert, at fial. Inone
past»aperaﬁve office note, which Mr. White subrritted as Exhibit 44, Dr. Leimbach stated

Hiat fie wes "very disappointed” with the second surgery because he found no hernisted

: d‘:sﬁ, but did fing extensive scar fisste, which he had to dissect. (Ociobier 28, 9608 Ofice

Mote) He noted: "That is what 1 was airaid of with the soar fizsue and fhe secord

operation and we just fnade it worse” Whils certsinly evidence that the second surgery
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ade stme aspect of Mr. Whﬁe s condiion worse, the note was not an expression of an
apinion by an expert thattherz is a greaier than 50 purcent Tkelihood ihat the second
" gurgery produted Mr, White's injuries. Therefare, under Stmsm it was not admissible as
expert t@'ﬁmony for the purpose of proving proximaie cause and mesfing the sscond
Nickell fattor.

{430} Second, Dr. Miner, while an expert, did not testfy that ihe secory] surgery
caused Mr. While's injuries. D_r. Miner fesfified that he saw M. White in October 1888,
and, as wes his custom, he would have disclosed the risks assoviaied with the second
surgery. Defense counsel asked Dr. Miner whether any of the material risks of the
sétond surgery ocolred, and Dr. Miner replied, " am not aware of any of those risks
ooourring after sither of the surgeres.™ (Vol. '3 T.r. -6"17.) Dr, Miner aleo stated that the
secarid surgery did not make the pain worse, (Vo‘L_;v_ Tr, 619.) When asked whether in
2 madical probabliity, more Tkely than not" Mr. White would be In pain even without the
second surgery, Dr. Miner stated: "Yes." (Vol. IV . 626.) At the end of his direct
tegfimony, Dr. Miner confirmed that his opinichs were th a reasonable degree of medical
. probabliity and were based on his education, iraining, and experiance, his review of the
medical recards, and his two examinations of Mr. White.

31} Mr. White notes thal, on m’oss-examt.naﬁer\, Dr. Miner festified that his
symploms, which are classic symploms of causalgia, did not exist before the second
surgery and that these syrplomis can ooour after nerve injury. Dr. Miner agreed with
counsel's assured symptoms and agreed that, given such symp’coins, Dr. Lelmbach's
‘ cé’ncem about causaigle would have been justiied, Dr. Miner also agreed that Mr.

White's severe foot pain shorlly after surgery was an indication of netve damage.
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© Although Dr. Miner agreed that the joot pain could not be alributed fo the fall in
Adigust 1898, Dr. Miner indicated that the fall "set him up for this whole terrible outzome
ihiat is has had.® (vol. W Tr. 656)
@327 At no time did Dr. Miner testily et the second surgery caused Mr, White's
| juries On cross-examination, he agreed that Mr, White showed signs of cauSaegia and
' nerve damage, but he never stated fhat, in his medical opinion, the second surgery was
the hke&y cauge of these or ofher injuries, nar did he resant or contradict his earller
opinians. Thérsfore, Dr. Miner's festimony on cross-exanﬂnaﬁan was not expert
tesfimony that the secand surgaty was the proximate calise of r. White's injuries.

{433} Third, Dr. Rea testified that the second surg'gsry.did not cause Mr. Whits's
injuries. He stated that, in his oplnion, the second surgety did not change anything ahd
fhat, even f the second strgery had not been pesformed, Mr. White's condifion would be
the same. {Vol. 1l Tr. 507.) He also stated that Mr. Whits's fall in August 1998 was the
Gause of hig injuries. {(Vol. I Tr. 508.}

{434} Neverthelgss, Mr, White points io the foilow:ng dizlogue during Dr. Resa's
cioss-gxamination.

Q1. Dovior, we hava very different patn immediately after the
October surgery, rue?

A. We do have somg difference, ves,

Q. 'That difference cannot simply be aftrbuted fo the fall end
the tethering, true?

A. True.
Q. That difference hes to have ocourred sumehow, correct?

A. Caofrect.
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Q. The ohly evert zhat really takes piace betweeh e ﬁme

of the fall In August, and fhe fime Mr, White wakes up out of
anesthesia with that raw pain in his foot, the only event that

octurs s the surgery, fus?

A Tha’i's correct,

Q. So, # is fair to attrbute that raw buming pain fo the
surgery, is it noi?

AW could be, K oouid also be a combination of just
continued pain from the issue, But, yes, it could be from the
suigery.

Q. That Is the most lxke!y cause, true., betcélise wWe d:dn‘i
have that symptomatology prior o the surgeny’?

A. Correct.
Vol fil Tr, 532.)
s M. Whife points to this last statement which he interprets as Dr. Rea's
- sigresment that the surgery was the "most fikely cause®™ of his severs foot pain, as expert

testimony in support of his claim that the second surgery caused his infuries. When

quéstioned fusther sboul the foot pain, however, Dr, Rea stefed that Mr, White also had

- severe foot pain prior v e surgary He did nbt recant hig earller testimony that the
: second surgely did not cause Mr, White's Injuries, For example, dunng this same oross-
examinaitcn, Dr Rea sta‘ted fhat "the tethering and the fall tolafhar, those are the two
fhings that are most fikely to have caused all of his pain." {Vol. Hll Tr. 530.) Mr. White's
counss! asked: "You are falking about the pain that also postdated the Osiaotfér surge
{Vol, 1l Tr, 530.) Dr, Resi aniswered: "Yes, the fong term pain® (Vol. 11l Tr, 830.)

{35} Dr. Rea had aiso been askad on direct axammaﬂon in ’terms of "the
ongoing problems that Mr, White is experiencing, is the cause of fhose problems the fall
or i the cause of these problems the surgery?" (Vol. 11l Tr. 507-08.) Dr. Rea answeret:

o v et i e kP g e
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" think, in terme of ¥ you look at the overall piciure betore the sirgery, and the overall
picture after the surgery now, 1 think It is becatise of the fa!i * (vol. 1l Tr. 508.) Wheiher

Dr. Rea misspoke, misheard the question or answarad a hypomeﬁc.ai sifuation when he

. Iater eakd, "correct” in response fo Mr. White's counsel’s quesiicn he did not chanoe o

tecant his expert opinioh that fhe second surgety did not cause Mr. White's rjuies.

" {437 Ohio appeltate courts, includang- tis one, have steted that erosion of an

expart’s opinion " 'due to effective qross-examinaﬁon does't?ot negate that opinion; rather
it only goes 1o weight anid credibiiity.’ * Heath v, Teloh, 10th Dist, No. 03AP-1100, 2004-
Dhao-SSBQ 1}’14 quoting Galletli v. Bums Intarmatl, (1891), 74 Ohlo App.3d 680, 684

(Ghrisﬂey, P.J., cancursing). "Thus, the party moving for a directad verdict must show that

“the testimony was resolved in its favor by a direc’r cantradistion, negation, or recantafion

of the testimony given by the wilness on direct exarnination.” Heath at §14. I the moving
party does not show 2 direct confradiction, negafion of recantaﬁqn of the festimany, "ihe
tesfimorty given on aross-examination only arou"ses speculafion regarding the wiiness's
testimony oh direct a_nd lsaves a question of fact for the Jury To defermine, * ** In othet
words, ‘subsequent recantations of certainty on cross-examination do not destroy the
admiss;bﬂlty of the festimony, but act as impeachments of the expart's credibility.’ * ld

guofing Galleitf at 685-BS {Ford, J., concurring). Accord Segeafy v. Cardiothoracic and
Vastular Surgery of Akren,.Inc., 182 Ohio App.3d 768, 2009-0!110—2460. 5§18 {stating that
any oonﬂtc‘c betwesen anexpert doctor's answers on dnec:t examination and anewers on

cross-gxarnination "may have affectad the weight and credibility of his opinlons, but dsd

not, alone, serve tc_> recant his pror tesfimony™); Lanzone v. Zart, 11th Dist. No. 2007-L-
073, -2008-Chio-1496, 63 (relecting the appellants sifempt ‘fo "selectively choose
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portions” of experts’ tesfimony and concluding that, "when read i its enfirety, [the
experts] tesfimony, aibe‘xti tested by sffeciive cross-gxamination; is not tantamount o a
recaniation™. |
{938} Here, Dr. Reg's tesﬁmonﬁr on direct examination, offered o behalf of Dr.
| eimbach, 4he defendant, was suffident to establish a prima facle case as a matter of law
that sornething other than the second surgery w.used, Mr.. White's injuries, Dr, _Re’a‘s
. agresment with one statement by Mr, White's counse! that the surée‘ry was the most fikely
cauge of Mr, Wh'it‘e‘é nost-operative foot pain,‘ standing alone, did not negate Dr. Rea's
- &xpett opinion that the second surgery hed no impact on Mr. White; rather that
statemeht, If It has any impact af al, goes i the weight and credibility to be affarded or.

: Rea S opinlon

{39 M, White offers no precedent for his agsertion that an isolated, lneonslstent .

sta’temant by & defendant‘s expert on cross-examination, standing &lone, creates 2 priria
! facie cage for proxumate cause on behalf of the plainiiff. Whils he may have weakenad
the varacity of the testimony of Dr. Leimbach's experts, Mr. White offered no expert
. testimony that the second surgery was the piroxdmete cause of his injuries. Because Mr.
White fziled fo meet the second Nickel factor, In my visw, a dirscted verdict on behalf of
Dr, Leimbach was proper. The majority having reached a different conclusion, |

respectiully dissent,
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TENTH APPELLATE DISTRICT  CLENE OF SUURTS

Robert N, Whlte et al,
' - Plaintitts-Appelianis, :
v, . Ho, 00APGTS
: Co (C.P.C. N6, 020VA-D4-3885)
Warren H. Leimbach, I, .0, e
U , {REGULAR GALENDAR)
Defendant-Abpelies, A ‘ _ paf
| JUDGMENT ENTRY
For fhe reasons stated i the decision of this court restdered hereln on
April 20, 2018.. fhe sole agsignment of eror is sustained. It igﬂra-judgmént and order of
fhli court that the judgraent of the Frankiin County Court of Common Pleas is reversed
and This cause fs remanded fo that cowt for further procesdings In accordanes with law
cofisistent with said decision, Costs shall be sssessed against appeliee.

TYACK, ?,?1,. & SADLER, J.
By ﬁ" s

"Tadgs G, Gel Tykdk, P,

Vi
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IN THE COURT OF APPEALS OF OHIO "1 APR 20 PH 1249
TENTH APPELLATE DISTRICT vt 0 COLHTS

Robert N. White et al,,
P;ain{iﬁsv!-\ppellnis.

v. _ : : No, 09AP-B74
' (C.P.C. No. D3CVA-04-2969)
Warren H. Leimbach, B, M.D., N
(REGULAR CALENDAR) .
Defendant-Appeilee
DECISION
Rendered on April 2’0’, 2010

Cooper & Efiiotf, LLC, Charlgs H. Cooper, Ji. and Rex H.
Efliott, for appeliants.

Remiiger Co,, LPA, and Martin T, Gavin, for appeliee.

. APFEAL from the Frankiin County Court of Common Pleas

TYACK, P

M3 Dr. Wamen H. Leimbach, i, performed a laminectomy/discectorny (back
surgery) on appellant, Robest N. White, in March 1898, and again a few months later,
aftier Mr. White slipped and re-injured the same dise. Prior fo the second surgety,
br. Lelmbach aliegedly falled to disclose the significant additional risks associated with
performing the exact same surgery again—that the existing scar fissue from the old
surge'ry would fikely complicate the procedure, and the Iﬂcé[ihood of lasting pain would be

much greater after a second surgery relative to a first procedure, The second surgery left
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Nir. White with permanent, chronic pain, which requires him fo take heavy narcotic
medications, and he alleges that had he known about the known risks associated with the
second surgery he would not have chosen fo proczed with it. Mr., White ultimately filed
suit against Dr. Leimbach in April 2000, but the case was delayed for several years. Trial
.ﬁnall'y began in June 2009, and at the close of evidence, [ir. Leimbach made a motion for
a dirested verdict, which the trial court granted.

1§23 The relevant evidence at trial revealed the following: {a) Dr. Leimbach knew
that the second surgery carried & much greater risk of a poor oulcome than the first;
{b) based on the documeﬁtary evidence and the testimony of Mr. White and his wife—
who were both present at all medical appointments—Dr. Leimbach did not mention the

' greater risk(s) associated with the second surgery; (o) Mr. White's condition was
S‘tghi'ﬁé'anﬂy viorse aftar the second surgery; and (d) the second surgery was the most
likely cause of Mr. VWhite's deteriorated condition. At isste here, is whether this evidence,

_ viewed uhﬁer the proper standard, was sufficient 1o create a question of fact for the jury.
Wa answer that gquestion in the affirmative, and accordingly we reverse the decision of the
i#lal cotirt.
h {93} Mr. and Mrs. White asslgn a single error for our consideration:
THE TRIAL COURT ERRED WHEN IT GRANTED A
DIRECTED VERDICT IN FAVOR OF DEFENDANT AT THE
CLOSE OF ALL THE EVIDENCE.

1§4) WMotions for directed verdict are governed by Civ.R. 80(A){4), which requires
a tal court to construe all evidence most strongly in favor of the nonmoving party, and
after doing so, determine whether the evidence dictates that the only reésnnable

conclusion able 1o be drawn therefrom is adverse io the nonmoving party. See Goodyear
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Tie & Rubber Co. v. Acfna Gas. & Sur. Co., 95 Ohio St3d 512, 514, 2002-Ohio-2842;
Ruta v. Breckenridge-Remy Co. (1 982), 69 Ohio St.2d 66, 68. This “remsonable minds"
tebt requires the wis) court to discem only whether there exists any evidence of
| ~ substantive probative value that favors the position of the nonmoving party. Id. When
declding a directed verdict r‘noﬁhn. the.tri'at cotns decision should not involve weighing of
_the evidence o evaluafing the c’riedibility of witnesses; rather, iis detefmination is a
: questton of law: Was there sufficient material evidence at frial to create a factual question
 : 'for the jury? McConnell v. Hunt Sports Ent. {1998}, 132 Ohio App.3d 657, B86-87. “p
mition for a directed verdict raises a question of aw because it examines the materiality
of the evidéncs, as opposed to the conclusions to be drawn from the evidence.” Wagner
v. Roche Labommﬁas.. 77 Ohio St.3d 116, 119-20, 1996-Chio-85, citing Rufa at 6889,
Accordingly, our review of a trial courf's ryling on & miction for directed verdict s de novo.
McConnell, supra.
{§5: The tort of lack of informed consent is established when: (1) a physician
falls 1o disclose and discuss material risks or dangers that are inherently associated with -
a pmposed medical freatment or prcoedure, and {2) the undisclosed risk or danger
actually friaterializes, and is the proximate cause of the patient's injury; if (3 & redsonable
parson would have declined the treatment or procedure in the event that the physician
had properly apprised them of the potential risks involved. Nickell v. Gonzalez (19885), 17
Ohlo St.3d 136, syllabus.
f§6} This is not a medical malpractice case, nor Is it a negligence case per se.
The tort of lack of informed consent emanates from the common law tort of battery, which
is an unconsented, offensive touching. See. e.g., Anderson v. St Francis-St. Gearge
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Hosp., Inc. (1998), 77 Ohio St.3d B2, B4; f. Canterbury v. Spence (C.AD.C. 1672), 464 -
‘f-'.?;d 772, 782-83 (it is the settied rule that therapy not authorized by the pafient may
amcunt {6 & fort—a common faw battery—by the physician.”); W.E. Shipiey, Annotafion,
Liability of Physician or Surgeon for Extending Operation or Treatment Beyond that
Expressly Authorized (1957), 56 A.LR.2d 895, Section 2. |
{7 In Nickell, the plaintifi-patient suffered om & parfial paralysis of the am
éﬁer unidergoing a procadure fo relieve fhoracic oufiet syndrome. Thé case went all the
way to verdict, and the jury found in favor of the defendant-physician. 1d. -t 137. The
ial court, however, granted the plaintfis' judgment notvithstanding the verdict ("JNOV")
_ ’rhﬁﬁon’ a’nd ordered.a new tial on the issué of damages. 'i'he jury awarded $0 damages,
and the plamttﬁs appealed. After reviewing the record, the First District Court of Appeals
folind that the trial court en‘oneuusly granted plaintifs JNOV motion. The SUprame Court
of Ohio affirmed fhat dedision, and in doing o, set forth the prevailing law cancarning the
tort of lack of informed consent, Ante, 5.
(5} Nickelfs usefulness in our review of this case is two-fold: In addiion o
providing the applicable and controlling law for the issues herein its circumstances are
“alsp similar to this case because of the trial court in Nickel! havmg granted a JNOV
riction, while in this case the trial court granted the defendant's mofion for a direcied
verdict. See, e.g., Texler v, D.O. Summers Cleaners & Shirt Laundry Co., 81 Ohio St.3d
677, 670, 1998-Ohic-802; Ayers v. Woodard (1857), 166 Ohio St 138 (holding that the
standard for granting a JNOV motion Is the same as the one used to sustain a motion for

directed verdict).
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#9) Another key component from Nickell that applies fo our review of this case
was the physician's festimony, In which he denied fafling o disclose information regarding
material risks or dangers of the procedure to the patient. Nicksll at 137. In this case, the
only evidence regarding whether Dr. Leimbach discussed or disclosed the material risks
associated with Wr, White's second back surgery came from Mir. and Mrs. White. (Tr.

250-52; 405-08.) Both of them were present when Dr. Leimbach recommended the

" gecond back surgery, and both spouses’ testimony was consisteni—éhat Dr. Leimbach
féferred to the second surgery, quite simply, as a "re-do." 1d. According ‘o the Whites,
the doctor made no mention of the likely presence of scar tissue, its impact or
:.t':hhséquenoes on the success rate of #eeond surgeries, and the doctor did not disclose
afly addifional risks to them prior fo recommending or performing the second surgery.
See Id. Mrs. White in fact testified that she specifically asked Dr. Leimbach about
whether there were any risks associated with the second surgery, fo which she stated

. that Dr. Leimbach's response.was "minimal” (Tr. 408.) Thus, the Whites both testified
‘tat Dr. Leimbach did not disclose any additional risks associated with the second
surgery, and Dr. Leimbach did not refute that testimony. |

{qu; Dr. Leimbach's office noies fend to corroborate the Whiles® testimany,
bscause the office notes fail to mention any disclosure of the additional risks associated
with the second surgéry {0 Mr. White, In the month prior to Mr. VWhite's first surgery, Dr.
Leimbach dictated the following notes, on February 23, 1098: "I have just seen Robert

_' Whrta in my office. ¥ * * He wants to proceed with & surgicai approach. We will get that

schetiuled ag soon as possible. We went over af length what surgery is ail about and he |
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wants o proceed with it* (Piaintif's exhibit No. 1, at 3.) (Emphasis added.) (‘office
notes”). Prior to perfoming the second surgery, Dr. Leimbach stated that:
Wr. White did indeed herniate a disk * * *. Viial signs taday
noted a blood pressure of 104/64, pulse of 72, respirafions of
20 and temperature of 97.3.
We talked at length today. The bes thing would be o proceed
with re-exploration and take the disk out. He is aménabie o -
this. We will schedule that in two weeks at his convenience.
(Plaintiff's exhibit Mo. 11, at 2.} (Emphasis added.)
' {f11} Although neither example contains specific language -that outlines
Dr. Leimbach's discussion of risks per se, it Is clear from the confext in the first example
("and he wants to proceed with it’) that the subject of the lengthy discussion Was related
fo pros and cons of havirg the surgery and the fiming of such émg‘ésy.
-z The inferences drawn from the office noles are confirmed by the hospital
pfé'-ﬁrbc'.‘e'dure forrns, in which on March 10, 1998 Dr. Leimbach signed his name and
| checked the “yes" box indicafing that he had received Mr, White's informed consent.
(Plaintiifs exhibit No. 8.) But on the form completed prior o the second surgery, Dr.
Laimbach did not indicats that he received Mr. White's informed consent. (Plaintifts
 exhibit No. 17.)
{413} This exact same finding is duplicated in the hospifal's operative reports. In
the report from the first surgery, the notations indicale as follows: "The risks of the
procedure weré explained to the patient, and he requested the procedure after the failure
of conservative care.” (Piainﬁfrs exhibit No. 10.) There is no similar notation in the

operative report from the sécond surgery. (Plainiff's exhibit No. 18.)
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{314} Atthough Dr. Leimbach did testify that he obtained M. White's informed

consent prior fo performing the second surgery, the doctor did acknowledge the risks

| associated with a second laminectorny/discactomy, aﬁd testified to his understanding that
. thiey are significantly higher with a "re-do” than they are with the same procedure when it
i performied for the first time. (TT. 204-06.)

{515} Perhaps the irial court agreed with the Whites insofar as Dr. Leimbach
failed to obfain Mr. White's informed consent prior to fhe second surgery, because in its

dacision, the court stated: “[Tjhere just hasn't been sufficient teSi%mony fo meet the

second slement of [Nickel)” (Tr. 702) The second element in Nickel s limited to

whether the tindisclosed tisks actually materialized, and caused injury to the patient. See

Wickell at 136. The trial court did not find a lack of evidence about a faflure of informed

consent.

{16} The evidence before the trial court was moré than sufficient to create a
question of fact for the jury; in fact, Df. Leimbach's office notes from fwo weeks affer the
surgery were sufficient o establish the second prong of Nickef:

Robert indeed still has a lot of pain in the leg &ven after the
second surgery. | was very disappointed with the second
surgery because when 1 got i there | really found no
hemniated disk. Everything was flush on the floor of the canzi[.]
and there is a lot of scar tissuel,} which | had to dissect off the
root [sic] and & did not surpiise me he &fill has a lot of pain
and throbbing that leg and a Iot of buraing pain in the foot
there. * * * That is whal | was afraid of with the scar fissue and
the second uperalion and we just made it worse. ** *

(Plainiiffs exhibit No. 11, at 3.) (Emphasis added.}
{§17 Counsel for Dr. Leimbach friss o address the issues here by directing the

aourlls aftention to questions about which physicians were qualified as experts. Counsel
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argues that sinoe Mr, White knew that there were "o guaraniees” with the second
siirgery, the trial coust's ruling should be affirmed. Whether or not Dr. Leimbach made
guarantees to Mr. White is irelevant, because White is not afleging that the results of the
second surgery were less than he had hoped for—his ciaim is based on the fact that the
second surgery made his condition worse, and had he known that this was a real
possibliity, he would not have chosen to have the surgery in the first place. Counsel for
appefies’s reliance on Brunl v. Tatéumi (1976), 48 Ohio St.2d 127, is misplacad, because
_ that case was a rhedical negligence case. lts flesting mention of informed consent was
srely dicta. See Id., (ling Canferbury at 762-83); o. Nickell at 138. Moreover, even i
 Bruniwere cantroling, it would not be dispositive of this case becausa it dogs not set forth
| a bﬁgﬁt»ﬁne rule i-équiﬁrig per se médical expert teétim'dﬁy"i_n gvery such case: '

The 'issﬂe as fo whether the physididﬁ' ér_id surgeon has

proceeded in the treatment of a patient with the requisite

standard of care and skill must ordinarily be determined from

the testimony of medical experts. 41 Americart Jurisprudence,

Physicians & Surgeons, Section 128; 81 AL.R.2d 590, 601. It
shouild be noted that thare is sin excepfion o that rule in cases

where the nature of the case is such that the lack of skill or
care of the physician and surgeon is so apparent as to be
within the comprehension of laymien @nd requires only
corrifion knowledie and experience to understand ahd judge
it, and in such case expert lestimony is not necessary. Ses
Hubach v. Cole (1838). 133 Ohio_8t 187, 12 N.E.2d 183,
and, generally, Morgan v. Sheppard (1863). Ohio App., 188

N.E.2d 808[.]
Bruniat 130 (Emphasis added.)
{418} Bruni stands for the praposition that medical expert testimony is ordinatily
required to prove whether a physician's care did not meet the minkmum standard—in

medical negiigence cases. And in‘addition to qualifying the rule by inserting ordinarily in
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the- ea}ll&al:sus1r the Bruni court also carved out a specific exception to the rule, which
elirminates the expert testimony requirarment altogether in sifuations when a jury would be
capable of understanding the lssues without expest tastimony. Id; see also Dawson v. St
Elizabeth Hosp. Med. Cir. (Oct. 7, 1988), 7th Dist. No. g7 C.A. 53, 1898 WL 775008, *4.
{919} We have akready noted that this Is not a medical malpractice case, and i
dées not sound in negligence. Appeliee ciles this court's decision in Femandez v. Ohio
-Sté'te Pain Control Cir., 10th Dist. No, 03AP-1018, 2004-Ohio-6713, for the proposiiion
that Nickell also requires expert testimony to prove the existence of any undisclosed
material risks and dangers that are typically associated with a surgical procedure. See fd.
at 515 (quoting Valerius v. Freeman {Oct. 19, 1904), 1st Dist. No. C-830658). On the
‘fadts of this case, hcwé:er, ous decision in Femandez is inapposite. In s case, it is
abundarntly clear from the tesfimony of several physiclans—including the aciual surgeon
who p’erfanﬁed the procedue—that the undisclosed material risks and dangets
agsociated with undergoing a second jaminectomy/discactomy include the presence of
s::ér fissue, and the ikelihood of making the exisfing pain worse. Even if controlling case
law existed that requires expert testimony in lack of informed consent cases, there is no
reason why the exception(s} in Bruni would not similéﬁy apply. Regardiess, the record is
replete with evidence that Mr. White's condition was made worse because of the second
surgery, and the presence of scar fissue.
{20} The only physician who seemed to testify inconsistently with this common
viev;vpoint was Dr. Gary Rea, the defense expert who never treated Mr. White. or had the
benefit of examining him, either before or after the second surgery. (Tr. 508.) Dr. Rea

gave direct lestimony to the jury, and then just 15 fo 20 minutes into his cross-

Appx. 030




e

20681 - 188

No. Q0AP-674 10

examination, the frial judge dismissed the jury for the afterncon: "It can't happen. We

have time constraints as regards to the jury's fme” (0T 526.) Once fne jury was

excused on June 24, 2009, they would never sse Dr. Rea agaln. Plaintifs counsel was
allowed fo confinue his cross-examination, but the jury Was riot able fo see iis effe;t or
gauge Dr. Rea's demeanor during cross-examination. (Tr. 563»90)

{921} Experfs roufinely festify via video deposition, or using some other out-nf-

court medium. Ho'wever, it Is highly irreguiar for any witness o give live testimony on

 direct-examination, and then fail to afford opposing counsel with the opportunity for live.

'presentation or cross-examination.

{1322} Regard!ess of which party's counsel, if any, qualified each indmdual

"_physmlan as an expert to the frial cout, our review of fhe irial franscript and record

' reveals that each is an expert in hts own right. The unfortunate fack that Dr. Leimbach

suffered a stroke between the fime he performed the surgery on Mr, White and the time
hi teetified at frial does not change the fact that he was a licensed physician when his
otfics nofss and hospital records were developed.

{423} As noted earlier, Civ.R, 50(A)4) requires that when a diracted verdict is
sought, evidence must be construed most strongly in favor of the nonmaving party,
including all inferences drawn therafrom. If, after doing so, there Is any doubt as to which
side is supporied by that evidencs, the trial court must deny the motion. Given Dr.
Lelmbach's office notes alone, there is sufficient evidence to create enough doubt as i
whether the undisclosed risks of the second surgery actually materialized and caused Mr.

White additional pain.
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| 1924} Gounsel for Dr. Leimbach also argues that another physician—Dr. Michae!
Niifier, who gave the Whiles a second opinion prior to themn proceeding with the second

. surgary—informed the Whiles about the addionai risks associated with the second
surgery. (Ses Appelles's Brief, at 6) Dr. Miners tesimony was capable of being
considered by the juty, but did not erase the contrary evidence of lack of informed
oansent from Dr. Leimbach for purposes of Civ.R. 80(A).

{251 We find that the evidence was sufficlent fo withstand Dr. Leimbach's
diracted verdict motion, and we accordingly sustain the sole assignment of error.
Havinig sustained the assignment of error, we vacale the judgrment of the Frankiin
County Court of Common Pleas, and remand this case fo the trial court for furiher

appropriate procsedings.

Judgment vacaled and remanded
for further proceedings.

SADLER, J., concurs in judgment only.
FRENCH, J., dissents.

“ FRENCH, J., dissenting,
{926} | respectfully dissent, 'agree with the majority -that questions of fact remain
a6 fo the first Nickell factor, which asks whether material risks of the sacond su:é;‘ery were
| disciosed to Mr. White. | disagree, howsver, that questions remain as to the second
Nickefl factor, which asks whether the undisclosed risks materialized and caused injury o
M. White. Betaise Mr. White cannot meet all three prongs of the Nickell test, in my

. view, a directed verdict was proper.
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{27 In a case involving a claim of lack of informed consent, expert testimony Is
required fo establish what the material risks were, whether they matertalized, and whether
they proximately. caused fhe injury at issue. HMillman v. Kosnik, 10th Dist. No. D7AP-042,
2068-Chio-8303, 10, citing Femandez v. Ohio State Pain Control Ctr,, 10th Dist. No.

' ﬂSAF’-'i 018, 2004-Ohlo-5713. "in Ohio, the admissibility of expert testimony that an event

isthe pruxsmate cause is contingent upon the expression of an opinion by the expert with

respeut to fhe causative event in terms of pmbahtltly " Siinson v, England, 69 Ohm §t.3d

451, 455, 1994-Ohio-35. An "event is probabie if there is a greater than fifty percent

!tkellhood that it produced the occurrence at issue.” K.

8 Here, Mr. White contends that he presented expert testlmuny that the high

nsk of an unfavorable outcome fram the second smgery was hot disclused that the

" unfavurabte ouicoms did occur, and that the unfavorable outcome caused his injuries,

which include severe chronic pain and swelling and discoloration In his leg. In support, he
does not offer his own exper's testlmony Rather, he points to the following three
sourcas: (1) Dr. Leimbach's office note; (2) Dr. Miner's testlmony. and {3) Dr. Rea's cross-
gxarmination,

129} First, Dr. Leimbach's office notes do not constitute expert testimony, The
parfies agree that Dr. Leimbach testified as a fact wiiness, not an expert, at trial. In one
post-operative office note, which Mr. White submittad as Exhibit 11, Dr. Leimbach stated
that he was "very disappointed” with the second surgery because he found no hemiated
disk, but did find extensive scar tissue, which he had to dissact. (Qciober 29, 1908 Oﬁ'wé
Note) He noted: "That is what | was afrald of wih the scar fissue and the second

operation and we just made it worse.” While certainly evidence that the second surgety
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made some aspect of Mr. White's condifion worse, the note was not an expression of an
~ opinion by an expert that there is a greater than 50 percant fikelinood that the second
surgery produced Mr. Whit's injuries. Therafore, under Stingon, it was not admissible as
“expert testimony for the purpose of proving proximate cause and meefing the sscond
' Nickall factor. | |
{430} Second, Or. Miner, while an expert, did not tesiify that the second surgery
cailged Mr. White's injuries, Dr. Miner festifi od that he saw Mr. White in October 1988,

- ——and_z¢ was his custom, he would have disclosed the risks associated with the second

éﬁfgety Dsfense counsel asked Dr. Miner whether any of the material risks of the
second surgety occurred, and Dr. Miner replied, *I am not aware of any of those risks
ocoiiring after either of the surgeries”® (Vol. IV Tr. 647.) Dr. Miner also stated that fhe
second surgery did not make the pain worse, (Vol. IV Tr. 81 9.) When asked whether "in
all medical probability, more ikely than not," Mr. White would be in pain even without the
sscond surgery, Dr. Miner stated: *yes" (Vol IV Tr 626.) At the end of his direct
'téSEWiony, Dr. Miner confinmedd that his opinions were to a reasonable degree of medical
probabifity and were pased on his education, training, and expetience, his review of the

rmedical records, and his two examinations of M. Whie.

131} Mr. White notes that, on cross-examination, Dr. Miner testified that his -

symptéms, which are classic symptoms of causalgla, did not exist before the second
surgery and that these sympioms can occur after nerve injury. Dr, Miner agreed with
counsef's assumed symptoms and agreed thai, given such symptdms, br. Leimbach's
concem abeut causaigia would have been ;ushﬁed Dr. Miner also agreed that Mr,

White's severe foot pain shorfly aRler surgery was an indication of nerve damage
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Alhiough Dr. Miner agreed that the foot pain could not be afirbuted to the fal in
Auigust 1998, Dr. Miner indicated that the fall "set him up for this whole terrible ouicome
that fie has had.® (Vol. IV Tr. 658.)

{32} At no time did Dr. Miner testify that the second surgery caused Mr. White's

injuries; On cross-examination, he agreed that Mr. White showed signs of causalgia and

':_ herve damage, but he never stated that, in his medical opinion, the second surgery was

the li'k‘éa_ly cause of these or other injuries, nor did he recant or contradict his earliar
dpiziiéhs. Therefore, Dr. Miners testimiony on cross-examination was not expert
tsstimony that the second surgery was the proxlmate cause of Mr. White's injuries.

£33} Third, Dr. Rea testiﬁed that the second surgery did not cause Mr, White's
injuries. He stated that, in his opinion, the second surgery did not change anything and
that, even if the second surgery had not been performed, Mr, White's condition would be
the same. (Vol. il Tr. 507.) He also stated that Wir. White's fail in August 1998 was the
caise of his injuries. {Vol. I Tr. 508.)

1534} Nevertheless, Mr. White peints fo the following dialogue dusing Dr. Rea's
crass-examlnatxon

Q. Dactur we have very different pain immediately after the
Oclober surgery, true?

A. We do have some difference, yes.

Q. That difference cannot simply be atiributed 1o the fall and
the tethering, true?

A, Tide.
Q. That difference has fo have occurred somehow, correct?

A. Carrect.
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Q. The only event that really takes place between the time
of the fall in August, and the time Mr. White wakes up out of
anesthesia with that raw pain in his foot, the only event thai
oecurs is the surgery, fue? '
' A. That's cofrect.

Q. So, it s fair o afiribute that raw buming pain o the
surgety, isitnot? ! .

A it could be. It ould also be a combination of just
continued pain from the issue. But, yes, it could be from the
surgery. _
Q. That is the most lkely cause, frue, because we didn't-
have that symptomatology prior to the surgery’?

A. Carrect.
{Vol. It Tr. 532.)

{35 Mr. White poinis fo this last statement, which he inferprets as Dr. Rea's
agreement that the surgery was the "most fikely cause” of his severe foot pain, as expert
testimiony in support of his claim that the second surgery caused his injuries. When
quésﬁon&d _futi;her about the foot pain, however, Dr. Rea stated that Mr. White also had

_ séﬁe’:re’ foot pain prior to the surgety. He did not recant his earlier tesimony that the
gecond surgery did not cause Mr. White's injuries.  For example, during ¢this same cross-
: axfa'rﬁinafi'bn, Dr. Rea stated that “the tethering and the fall together, those are the two
thin'g’s‘lthét are fost fikely to have caused all of his pain." (Vol. Il Tr. §30.) Mr. White's
counse! asked: "You are talking about fhe pain that also postdated the October surgery?”
(Vol. Ifi Tr. 630.) Dr. Rea answered: "Yes, the long term pain.® (Vol. it Tr. 530.)
{36} Dr. Rea had also been asked on direct exarnination, in terms of “the
ongoing ﬁmblems that Mr. White is experiencing, is the cause of those problems the fall

or Is the cause of these problems the surgery?" (Vol. HI Tr. 507-08.) Dr. Rea answered:

Appx. 036




20681 - I04

No. 0BAP-8T4 16

" think, in ténns of if you look at the overall piciure before the surgery, and the overall
pidture after the surgery now, | think it is because of the fail." {\féL 1t Tr. 508.) Whether
Dr. Rea misspoke, misheard the question or answered @ hypothetical situation when he

jater said, “corract” in response fo Mr. White's counsel's question, he did not change or

recant his expert opinion that the second surgery did not cause Mr. White's injuries.

(37 Ohio appeliate courts, including this one, have siated that erosion of an

exi‘s"‘i't's' opinion " 'due to effective cross-examination does not negate that opinion; rather

it only goes to weight and credibliy. " Heath v. Teich, 10th Dist. No. 03AP-1100, 2004-
Ohis:2380, {14, quoting Galletti v. Bums Infematl. (1891), 74 Ohio App.3d B8, 684

(Christley, P.J., concurring). "Thus, the party moving for a directed verdict must show that

the tastimony was fesolved in its favor by a dirett contradictian, negation, or recantation

of the testimony givén by the witness on direct examination.” Heath at §{14. If the moving
pérty does not show 2 direct contradicion, negation of recanfgfion of the testimony, “the

{estimony given on crogs-examination only arouses speculation regarding the witness's

. {astirheny on direct and leaves a question of fact for the jury to determine. *** In other

words, ‘subseguent recantations of certainty on cross-examination do not desiroy the
admissibility of the testifnony. but sct as impeachments of the experl's credibility.'  1d.,
quoting Galletli at 685-86 (Ford, J., concurring). Accord Segedy V. Cardiothoracic and
Vascular Surgery of Akron, Inc., 182 Ohio App.3d 768, 2009-Ohio-2460, 18 (stating that
arly conflict between an expert doctor's answers on direct examinafion and answers on
cross-exarination "may have affecied the weight and cmdibﬂity of his opinions, but did
not, alone, serve o recant his prior festimony”); Lanzone v. Zart, 11th Dist, No. 2007-L-

73, 2008-Ohio-1498, 63 (rejeciing the appellants aftempt to “selectively choose
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portions” of expérts‘ testimony and concluding that, "when read in its entirely, [the

| gxperts') testimony, albsit tested by effeciive cross-exarnination, is not tantamount o a
recantation”). '
{438} Here, Dr. Rea's festimony on direct examinafion, offered on behalf of Dr.
{ eiribach, the defendant, was sufficient to establish a prima facle case as a matier of law
_ihat' something other than the second surgery caused Mr, White's iniuﬁés. Dr. Rea's
| agreement with one statement by Mr. White's counsel that the surgery was the most likely
cause of Mr. White's post-operative foot pain, standing alone, did not negate Dr. Rea's
expert opinion thet the second surgery had no jmpact on Mr. White; rather, that
sfatement, if it has any impact at all, goes to the weight and eredibility to be afforded Dr.
' Red's opinfon. | ' A
| {439} Mr. White oﬁers no precedent for his assertion that an isolated, inconsistent
statement by a defendantfs expert on cross-exarmination, éiahdin‘g alone, creates a prima
{acie case for proximate cause on behalf of the plaintif, While he may have weakened
the veracity of the tesimony of Dr. Leimbach's expetis, Mr. White offered no expert
testimony that the second surgety was the proximate cause of his injurles. Because Mr,
\White fafled to meet the second Nickell factor, in my view, a directed verdict on behalf of
Dr. Leimbach was proper. The majority having reached a different conclusion, !

respecifully dissent.
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1924} Counsel for Dr. Leimbach also argues that another physician—Dr, Michael
Miner, who gave the Whites @ second opinion prior to them proceeding with the second
surgery—informed the \Whites about the addiiional tisks associated with the second
surgery. (See Appellee’s Brief st 6) Dr. Miret's testimony was capab!e of being
obn‘sidefed by the jury, but did pot erase the contrary evidencs of lack of nformed
consent from Dr. Lermbaeh for purposas of Civ.R. 50(A)
| {g25) We find that fhe avidsnee was sufﬁclent o withstand Dr, Leimbath's
directed verdict motion, and we accordingly sustain fhe sole asslgnment of erfol.
Having sustained the assignment of error, we vacaie the judgrnent of the Frankiin
‘County Court of Common Pieds, and remend this case to the frial court for farther
appropriate ﬁro'c‘:eadings.
Judgment vacated and remanded
for further proceedings.

SADLER, J., concurs in judgment oniy.
FRENGH.J dissents,

| FRENCH, J., dissenting,

{'1]26} | respecifully dissent. | agree with the majority that questin‘né of fact remain
as to the fi rst Nickell factor, which aske whether material risks of the sscond surgery were
disclosed to Ir. White. | disagree, however, that questions remain as o the second
Nickell factor, which asks whather the undisclosed risks materialized and caused njury 1o
Ui White. Begause Mr. White cannof met all three prongs of the Nickeil test, in my

view, & direcfed verdict was proper.

'Appx. 039




20681 - 190
No. 0BAP-674 12
' {927} I acase involving a claim of lack of informed consent, ekpert tastimony Is
regulred to establish what the matetial risks were, whether they materiakized, and whether
they proximately caused the injury at issue. Hifiman v. Kosnik, 10th Dist. No. 07TAP-842,
2008-Ohio-6303, Y10, cling Femandez V. Ohic Stafe Pain Control Cir,, 10ih Dist, No.
$3AP-1018, 2004-Ohio-6713. In Obio, the admissibily of expert testimony that an event
is thes proximate cause {s contingent upon the expression of an opinion by the experf with
respect to the causalive event in ierms of pfobabilﬁy." Stinsan v. England, 69 Ohio st.3d
| 451, 455, 1864-Ohlo-35, An "event is probable if there is a greater than fifty percent.
ikelihood that it produced the ocgurrence at issue.” Id. |

(428} Here, ir. White contends that he presented expert testimony that the high

ik of an unfavorable ouicome from the sacond su;gery was not disclosed, that the
unfavorable oufcome did oceur, and fhat the uniavorable outcome caused his injuries,
which include severe chronic pain and swelling end discoloration in his leg. In suppot, he

-.dde's not offer his own expert's testimony. Rather, he points to the following three
sourcas: (1) Dr. Leimbach's offica note; (2) Dr. Miner's festimony; and (3) Dr. Rea's cross-
examination.

{g29} First, Dr. Laimbac'h‘s. office notes da not constitute expert testimony. The
patties agree that Dr. Leimbach testified as a fact wiiness, not an expert, at frial. Inone
post-operative office note, which Mr, White submitied as Exhibit 11, Dr. Leimbach stated
that he was “very' disappointed® with the second surgery because he found no herz_iiated
disk, but did find extensive scar fissue, which he had fo disssct. {October 28, 1988 Office
Note) He noted: "That is what | was afraid of with the scar fissue and the secand

operation and we just made it worse.” While certainly evidence that the second surgery
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made some aspect of Mr. Whits's condition worse, the note was not an exprassion of an
apinion by an expert that there is a greaer than 50 percent likefihood that the second
 stimgery produced Mr. VWhite's injuries. Therefore, under Stinson, it was not admissible as
‘expert testimony for the purpose of proving pioximate cause and mesting fhe second
‘Nickel factor.

{430} Second, Dr. Miner, while an expert, did not testify that the second surgery
| caused Mr, White's injuries, Dr, Miner testified that he saw M. the in October 1998,
snd. as was his custom, he would have disclosed the risks sssociated with the second

suigery. Defense counsel asked Dr. Miner whether any of the material risks of the

“second surgery occurred, and Dr. Miner replied, " am not aware of any of those risks

‘octéuning after either of the surgeries.” (Vol. IV Tr. 617.) Dr. Miner also siated that the
gecond surgery did not make the paln worse. (Vol. IV Tr. 618.) When asked whether "in
all medical probability, more likely than not,” Mr. White would be in pain even without the
sscond surgery, Dr. Miner stated: "Yes” (Vol. IV Tr. 626) At the end of his direct
testimony, Dr. Miner confirmed that his opinions were fo a reasonable degree of medical
probablity and were based on his education, fraining, and experiance, his review of the
medical records, and his fwo examinations of Mr. White.

{g31} Mr. White notes that, on cross-examination, Dr. Miner testified that his
“symptors, which are classic symptoms of causalgia, did not exist before the second
surgery and that these symptoms can ocour after nerve injury. Dr. Miner agreed with
cotnsef's assumed symptoms and agreed that, given such symptoms, Dr. Leimbach's
conhcern about causalgia would have been justified. Dr. Miner also agreed that Mr.

White's severe foot pain shorlly afier surgery was an indication of nerve damage.
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' Alffotigh Dr. Miner agreed that the foot pain could not be afiributed to the fall in
’ -Aﬂg‘ust 1908, Dr. Miner indicated that the fall "set him up for this whole tenible outcome

' ihathe hag had” (Vol. IV Tr. B56.)

{%32} At o fimi did Dr. Miner testify that the second surgery caused Mr. White's
iﬁiﬁries. On cross-examination, he agreed that Mr. White showed signs of causalgia and
nérve damage, but he never stated that, in his madical opinion, the second surgery was
the likely cause of these or other injuries, nor did he recant or confradict his earfier

oplmons Therefore, Dr. Miner's fesfimony oh cross-examination was not expert

% testmrmny that the second surgery was the proximate cause of My, Whits's injuries.

~ {433} Third, Dr. Rea testified that the second surgery did not cause Mr, White's
m}unes He gtated that, in his opinion, the second surgery did not change anything and
that even if the second surgery had not been performied, Mir. YWhite's condition would be
'th‘e game. (Vol. i Tr. 507.) He also stated that Mr. White's fall in August 1988 was the
cause of his injuries. (Vo! 11§ Tr. 508.)

{4134} Nevertheiess. Mr. White points to the following dialogue during Dr. Rea's

cross-examination.

Q. Doclor, we have very different pain immed!ately after the
October surgery, frue?

A. We do have some difference, yes.

Q. That difierence cannot simply be atiibuted to the fall and
the tethering, true?

A. True.
Q. That difference has to have osourred somehow, correct?

A, Correct,

Appx. 042




20681 «~ 183
" No. 08AP-874 15
Q. The only event that really takes place between the time
of the fall in August, and the time Mr. White wakes up out of
anesthesia with that raw pain in his foot, the only event that
OoEWS is the surgery, frue?
A. That's correct.

Q. So, itls fair to attribute that raw buming pain o tha
surgery, is it not?

A. It could be, K could also be a combination of just
continued pain from the issue. But, yes, it could be from the

surgery.

Q. That is the most Tikely cause, true, because we didn't
have that symiptomatology prior to the surgery?

A. Correct.

(Vol. Il Tr. 532.)
{435} Mr. White points to this last statement, which he interprets as Dr. Rea's

agréement that the surgery was the nnost likely cause® of his severe foot paln, as expert
testimony in sup‘par‘t of his claim that the second surgery caused his injuﬁes.' When
queshorsed further about the foot pain, however, Dr. Rea stated that Mr. White also had
severe foot pain prior fo the surgery. He did not recant his earlier testimony that the
_second surgery did not cause Mr. White's injuries, For exampla during this same crose-
'exammahon. Dr. Rea stated that "the fethering and the fall together, those are the Mo
_ things that are most likely to have caused all of his pain." {Vol. Il Tr. §30.) Mr. Whlte'
counse! asked: “You are falking about the pain tuat also postdated the October surgery?”
{Vol. il Tr. 530.) Dr. Rea answered: "Yes, the long tem pain.” (Vol. I Tr. §30.)
{1136} [r. Rea had also been asked on direct examination, in ierms of "the
or:gamg problems that Mr. White Is experiencing, is the cause of those problems the fall
or is the cause of these problems the surgery?" ‘(Vol. I Tr. §07-08.) Dr. Rea answered:
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"l think, In terms of If you look at the ovesall piclure bafore the surgery, and the overall

p‘ié!ure after the surgery now, | think it is because of the fall.” {Val. 1 Tr. 608.) Whether

Dr. Rea misspoke, misheand the guestion or answered & hypothetical situation when he

 later said, "correct” in response to Mr. While's counsel's question, he did not change or

"récmt his expert opinion that the sacond surgety did not cause Mr. White's injuries.

f437} Ohio appeliate courts, including this one, have stated that erosion of an

- | expert's opinion " 'due to effective cross-examination doss not negate that Opin'ioh: rather
i oy goes o welght and crecibilty. " Heath v. Teich, 10th Dist. No. 03AP-1100, 2004-
" Ohio-3389, 14, quofing Gallot v. Bums Intemat, (1891), 74 Ohio App.3d 680, 684
. ':'('Chrisﬂey. p.J.. concuring); *Thus, the party moving for a directed verdict must show that

the tesfimony was resolved in its favor by a direct contiadiction, negation, or recantation

“of the tesﬁmony given by the witness on direct exarnination.” Heath at §14. If the moving

paﬁy does not show a direct confradiction, neg‘aﬁoﬁ or recantation of the festimony, "the

tesfimony given on cross-examination only arouses speculation regarding the wiiness's

tés'timqny on direct and leaves a question of fact for the jury to determine. “** In other

words, 'subseguent recantations of certainty on cross-examination do not destroy the
admissibility of the testimony, but act as impeachments of the experts credibility. ™ id.,
quoting Galletii at 686-86 (Ford, J., concurring). Accord Segedy v. Cardiothoracic and
Vascular Surgery of Akron, inc., 182 Chio App.3d 768, 2009-Ohio-2460, §18 {stating that
any conflict between an expert doctor's answears on diréct examination and answers on
crdss-examination "may have affected the weight and credibility of his opinions, but did
not, alone, serve to recant his prior testimony"); Lanzone v. Zart, 11th Dist. Mo. 2007+~

073, 2008-Ohio-1488, {63 (rejecling the appellant's attempt to “sslectively choose
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portions” of expents' testimony and concluding that, "when read in ‘.its enfirety, {the
experts’) testimony, albelt tested by effective cross-examination, s not tantamount to &
recantation”) | |
{438} Here, Dr. Rea's testmony on direct examination, oiféré& on behalf of Dr.
i.eimbach the defendant, was sufficient to astablish @ prima facie casc as a mafier of law
' :fhat something other than the second surgery caused Mr. White's injuries. Dr. Rea's
'agreement with one statement by Mr. White's counsel that the surgery was the most Hkely
cause of Mr. White's post-operative foot pain, standing alone, did not negate Dr. Rea's
ewpert opinion that the second surgery had no impact on Mr. Whiie; rather, that
statement, if it has any impact at all, goes fo the weight and credibllity to be afforded Dr.
Rea's opinion, ‘
£439} Mr. White offers no pteeedent for his aseerion that an isolated, inconsistent
- statement by a defendant's expert on cross-examinafion, standing alone, omates z prima
facie case for proximate cause on behalf of the piaintiif. While he may have weakened
'the veracity of the testimony of Dr, Leim’ba’ch;s experts, Mr. White offered no éxpart
. testimony that the second sufgefy was the pmmnate cause of his injuries. Because Mr.
White fafled to meet the second Nickell factor, in my view, a directed verdict on behalf of
- D, Lenmbach was proper. The majority having reached a different conclusion, |

_. respecifully dissent.
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FRANKDIN COUNTY COMMON PLEAS COURT _ ,p -

1 - .

2 THE COURT: Back on the recoid. The wmotion

3 i of the Gefendant for the digmlssaal of the caze is

4 sugtained. And in sustaxning this motion and

5 E dismissing this cases it is in no way any

8 reflectxon on the 1egatimacy of the guffering that

7 | has besn experienced by Mr. White and his family,

8 And it Ls no raflsction on the affcrts that have

8 been made by counsel for the plaintiff in dﬂlng an

i0 , adeguate job in representing their clients.
11 g But attorneys can't meke facts. And the

12 ; fzet of the situation is that there just hasn't §
13 ! been sufficient testimony to mest the second i
14 ; ' element of t@elﬂiakal reguiréments. For that ;
15 I reason, as I mentioned, the moti&n is sustained.

ig i Thank you.

17 E MR, SMITR: Thank you, Your Honor,

g MR. COOPER: Thank you, Your Honor.

hs .-
gzo Theréupon, the following proffer was wade
;21 | by Mr. Cooper re§arding the court's ruling on the

22 | testimony of Dr. Michael Minexr:

-

23 | MR. COOPER: On a break during trial, and

24 j before the recorded testimomy of Dr. Michael Miner !

35 ! wag played to the jury, plaintifis’ coungel {
| w3
| oammELn n. FEOTY, RMR (614) 462-5328
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