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I. STATEMENT OF THE FACTS

A. Background

This appeal arises out of a medical malpractice lawsuit which proceeded to trial

on a single cause of action of lack of informed consent, arising out of a neurosurgery

procedure. (Supp. o07; R. 28, Brief of Appellant at p.2) This lawsuit was initially filed

on April 24, 2000 in the Franklin County Court of Common Pleas by Plaintiffs-

Appellees Mr. Robert White, and his wife, Mrs. Mary White ("Appellee" or "Mr. White").

(Supp. 007; R. 28, Brief of Appellant at p.2) The below lawsuit arose out of two back

surgeries performed on Mr. White by Defendant-Appellant Dr. Warren H. Leimbach, II

("Dr. Leimbach"). (Supp. oo6-007; Appx. 004-005) These surgeries were performed

approximately seven months apart in 1998. (R. 28, Brief of Appellant at p.i) Mr. White

was in severe pain prior to both surgeries and attempted to treat conservatively prior to

both surgeries. (Tr. 197, 200, 205) The alleged absence of informed consent is only at

issue as to the second surgery. The surgeries were both laminectomy surgeries to relieve

back pain at the L5-S1 region. (R. 28, Brief of Appellant at p.7)

After having been voluntarily dismissed without prejudice, the below lawsuit was

re-filed on April 7, 2003. (R. 28, Brief of Appellant at p.2) Trial started on June 22,

20o9 and lasted through June 25, 2009. (Supp. 007)

B. The Specifics of Appellees' Claim

There is no dispute that Mr. White experienced relief of his symptoms after the

first surgery. The second surgery was necessitated by a fall which occurred about five

months after the first surgery that Mr. White had at Cedar Point Amusement Park.

(Supp. oo6; Appx. 004, Tr. 498-499, 569, 676-677) Appellees do not dispute that Dr.

Leimbach met the standard of care as to both surgeries and that Mr. White provided



informed consent for the first surgery. Mr. White's sole theory of liability advanced at

trial was that he should have been informed that laminectomy surgery "re-dos" have a

slightly lower success rate than the initial procedure. (Supp. 10; Appx. 26) This theory

of liability was supported at trial only by anecdotal statements made by Mr. White's

attorney concerning a 2o-year-old study. (Tr. 544, 6og-61o, 646, 664) No expert or

medical practitioner of any kind testified to the relevance or accuracy of this study. Both

of Dr. Leimbach's expert witnesses questioned the relevance and/or continued

usefulness of this study. (Tr. 544, 6og-61o)

C. Mr. White Merely Presented Fact Testimony Concerning his
Medical Condition at the Time of Trial - Not Expert Testimony

Going to the Elements of Informed Consent

It is not disputed that Mr. White offered no expert witness testimony at trial. Mr.

White did call his own pain management doctor as a witness, Dr. Bruce Massau, but Dr.

Massau made no pretensions of possessing the qualifications to testify as an expert as to

the informed consent claim. (Tr. 353-355, 371, 362-363, 387)

D. Dr. Leimbach Put Forth Appropriate Expert Testimony

At trial, Dr. Leimbach presented the expert testimony of two distinguished

neurosurgeons, both of whom who were affiliated with The Ohio State University

Medical Center at the time of trial, Dr. Michael Miner and Dr. Gary Rea. (Supp. oi6-

022; Appx. 014-020) As discussed in considerable detail herein, both of these experts

testified that Dr. Leimbach appropriately disclosed all known material risks and that the

proximate cause of Mr. White's condition was not any known risk that Dr. Leimbach

failed to disclose.
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Dr. Leimbach did not himself provide expert testimony at trial, but rather

testified as a fact witness. In the eleven year interval between the time of Mr. White's

injuries and trial, Dr. Leimbach had suffered a stroke, and had ceased the active practice

of medicine in his specialty of neurosurgery. (Tr. 78) This stroke placed significant

limitations on Dr. Leimbach's cognitive functioning. Thus, at the time of trial, Dr.

Leimbach was not qualified to provide expert testimony. Even though the parties

agreed at trial that Dr. Leimbach was not testifying as an expert at trial, the court of

appeals stated that his testimony could be considered as expert testimony because "he

was a licensed physician when his office notes and hospital records were developed."i

(Supp. 015, Appx. 013)

E. The Trial Court Granted a Directed Verdict in Dr. Leimbach's

Favor

Subsequent to the close of all evidence, the trial court granted a directed verdict

in favor of Dr. Leimbach. The trial court stated as follows in sustaining the motion for

directed verdict:

But attorneys can't make facts. And the fact of the situation is that there
just hasn't been sufficient testimony to meet the second element of the

Nickel requirements. For that reason, as I mentioned, the motion is

sustained. Thank you.

(Tr. 702; Supp. 003; Appx. 050)

On June 30, 2009, the trial court issued a Judgment Entry confirming judgment

in favor of Dr. Leimbach, stating in part:

^**

Dr. Leimbach could not testify as an expert witness for the additional reason that he was not
currently licensed to practice medicine, as required under Evid.R. 601(D).

3



Specifically, the Court finds that reasonable minds could come to one
conclusion based upon the evidence submitted and that conclusion was
adverse to Plaintiffs burden to establish the determinative issue that the
alleged failure of Defendant to advise the Plaintiff of the risks that
subsequently materialized were the proximate cause of Plaintiffs' injury.

(Supp. ool; Appx. 048)

F. The Appeal to the Tenth District

Thereafter an appeal was perfected by Mr. and Mrs. White2 to the Tenth District

Court of Appeals. (R. 14) A divided Tenth District Court of Appeals issued its Decision

on April 20, 201o, reversing the directed verdict entered by the trial court and

remanding the case to the trial court for further proceedings. (R. 39; Supp. 004; Appx.

021) See, White v. Leimbach, ioth App. No. o9AP-674, 20io-Ohio-1726. The court of

appeals' decision was only joined by one judge. (Supp. oi6; Appx. 032) A second judge

concurred in judgment only. The dissenting judge authored a lengthy dissenting

opinion. (Supp. 024-03o; Appx. 014-020)

The plurality decision held that, as a matter of law, expert testimony was not

required to support a claim for lack of informed consent in Ohio. Id. at ¶6, 17-19. The

court of appeals further found that lawsuits alleging lack of informed consent are not

medical malpractice claims. White v. Leimbach, supra, 20io-Ohio-1726 at¶ 6, 19. The

court of appeals distinguished this Court's opinion finding to the contrary in Bruni v.

Tatsumi (1976), 46 Ohio St.2d 127, 346 N.E.2d 673 (and to some extent its progeny,

Nickell v. Gonzalez (1985), 17 Ohio St.3d 136, 477 N.E.2d 1145) by characterizing

portions of the opinion as non-controlling dicta. Id. at ¶ 17.

2 Mrs. White's claim was for loss of consortium only.
4



On June 4, 20io, Dr. Leimbach filed a Memorandum in Support of Jurisdiction,

and Notice of Appeal with this Court. (R. 45; Appx. ooi; Supp. 032) This Court

exercised its discretionary jurisdiction to hear this appeal on September 29, 2010.

II. ARGUMENT IN SUPPORT OF PROPOSITION OF LAW

Proposition of Law No. i

A Plaintiff must present expert testimony as to all of the elements of
a claim for lack of informed consent arising out of the performance
of a medical procedure, including expert testimony as to what the
claimed undisclosed material risks are, and, if disputed, as to
whether those risks did in fact materialize.

A. The General Requirement of Expert Testimony in Medical
Malpractice Cases

Because the standards of the medical community are not common knowledge, the

general rule is that the plaintiff must prove causation through expert medical testimony.

Roberts v. Ohio Permanente Medical Group, Inc. (1996), 76 Ohio St.3d 483; Shumaker

v. Oliver B. Cannon & Sons, Inc. (1986), 28 Ohio St.3d 367.

In a negligence action involving the professional skill and judgment of a [medical

provider], expert testimony must be presented to establish the prevailing standard of

care, a breach of that standard, and that the negligence, if any, was the proximate cause

of the patient's injury. See, Ramage v. Central Ohio Emergency Serv., Inc. (1992), 64

Ohio St.3d 97, paragraph one of the syllabus. There was absolutely no expert testimony

at trial that Dr. Leimbach proximately caused any injury to Mr. White. Thus, even if the

trial court found evidence that known, material risks were not discussed, Dr. White

would still have been entitled to a directed verdict.

Where a plaintiff has failed to offer expert medical testimony to prove that the

injury was proximately caused by the deviation from the standard of care, a directed
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verdict for the defense is proper. Schwimmer v. Bowsher (1993), Franklin App. No.

92AP-1140, discretionary appeal denied, 67 Ohio St.3d 1411. Certainly, no such

testimony was offered below.

B. The Specific Requirement of Expert Testimony in Informed
Consent Medical Malpractice Claims

Although the court of appeals below rejected the notion of a bright-line

requirement of expert testimony in lack of informed consent cases, other Ohio courts

have held that "expert testimony is required to establish what the claimed undisclosed

material risks and dangers associated with a surgical procedure are, and if disputed,

whether those particular undisclosed risks did in fact materialize and cause the patient's

injuries." Fernandez v. Ohio State Pain Control Center, iolh App. No. 03AP-ioi8,

2004-Ohio-6713; See also, Hillman v. Kosnik, ioth Dist. No. o7AP-942, 2oo8-Ohio-

6303, at ¶io.

C. The Decision Below Misconstrued the Evidence/Testimony in
the Record

The decision below rested on four factual predicates, each one of which was

belied by the testimony at trial, and none of which are supported by a careful analysis of

the trial testimony. Specifically, the court of appeals stated that:

The relevant evidence at trial revealed all of the following: (a) Dr.
Leimbach knew that the second surgery carried a much grater risk of a
poor outcome than the first; (b) based on the documentary evidence and
the testimony of Mr. White and his wife - who were both present at all
medical appointments - Dr. Leimbach did not mention the greater risks)

associated with the second surgery; (c) Mr. White's condition was
significantly worse after the second surgery; and (d) the second surgery
was the most likely cause of Mr. White's deteriorated condition.

(emphasis sic.)

White v. Leimbach, supra, at ¶2; (Supp. 007; Appx. 005)
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Even if the evidence supported the first three of these purported factual findings,

Dr. Leimbach still would have been entitled to a directed verdict in the absence of

competent and credible evidence supporting the fourth finding, i.e., "that the second

surgery was the most likely cause of Mr. White's deteriorated condition." There is

simply no evidence anywhere in the record which supports this contention that Mr.

White's post-surgical condition was "caused" by the second surgery, much less evidence

that this second surgery was "the most likely cause" of Mr. White's deteriorated

condition. In fact both of Dr. Leimbach's experts testified unequivocally that just the

opposite was true, i.e. that Mr. White's condition was caused by his fall at Cedar Point

and/or a tethered nerve root ending, and that his condition would have been essentially

unchanged with or without the surgery. (Tr. 498-500, 529, 569, 617-619, 626)

Furthermore, it is simply not the case that Dr. Leimbach (or anyone else) "knew

that the second surgery carried a much greater risk of a poor outcome than the first."

The only evidence at trial on this point was that the percentage of success rates were

relatively similar for both surgeries, and that the dated study showing a marginal

different in success rates of "redo" laminectomies was of questionable relevance both

because of the sudden onset of the new injury and the very positive results obtained

from the first surgery. (Tr. 502, 514, 544, 61o)

It is also not true that Dr. Leimbach failed to disclose the enhanced risk of the

second surgery. Indeed Dr. Leimbach stated that there was some concern on his part

that scar tissue would be aggravated and that he was "sure" that he discussed this

potential with the Mr. and Mrs. White. (Tr. 222) Dr. Leimbach also testified that at this
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time he mentioned the slightly elevated risk of a second surgery due to the presence of

this scar tissue. (Tr. 221-222)

Both Mr. and Mrs. White admitted that they discussed the subject of scar tissue

with Dr. Leimbach prior to the second surgery, although in retrospect it is clear that they

misunderstood the import of this conversation. (Tr. 258, 407-4o8) For his part, Mr.

White admitted to not being a good listener and said he probably only heard half of what

was communicated to him. (Tr. 282, 299, 399) Mr. and Mrs. White each also testified

that they understood prior to surgery "that there were no guarantees" that Mr. White's

symptoms would be alleviated by the second surgery. (Tr. 290, 3ii, 422)

The fact that both Mr. and Mrs. White conceded that there was a discussion of

scar tissue, which discussion they misunderstood, underscores the fatal weaknesses of

their claims. This is so because the unsupported assertion that some sort of scar tissue

aggravation (or causalgia) caused Mr. White's injuries is the central premise of the court

of appeals' decision. Yet, there was no expert testimony sufficient to support the

conclusion either that i) the potential for scar tissue aggravation was not sufficiently

discussed in advance of the second surgery, or 2) that but for the second surgery Mr.

White would have been in better physical condition.

Finally, it is simply not the case that "Mr. White's condition was significantly

worse after the second surgery." Again this finding by the court of appeals is the exact

opposite of the testimony of both of Dr. Leimbach's expert witnesses. (Tr. 507, 617)

8



D. Dr. Michael Miner Testified in a Dual Capacity as Both an

Expert and as a Fact Witness Based on His Own Examination
and Conversation with Mr. White

Importantly, Dr. Miner also testified that he fully and appropriately disclosed all

material risks of the second surgery to Mr. White, in the course of providing a second

opinion as the efficacy of the intended second surgery. 3 (Supp. o18, Appx. 041, Tr. 597,

603, 607, 662) The court of appeals referenced this testimony but concluded that it

merely should have been considered by the jury in weighing the evidence, "Dr. Miner's

testimony was capable of being considered by the jury, but did not erase the contrary

evidence of lack of informed consent from Dr. Leimbach for purposes of Civ. R. 50(A)."

White v. Leimbach, supra, at ¶24.

In a lack of informed consent case, «'causality only exists when the disclosure

of a significant risk incidental to treatment would have resulted in the patient's refusal

of treatment." Collins v. Ohio State Univ. College of Dentistry (June 27, 1996), loa'

App. No. 96API02-192„ citing Bruni v. Tatsumi (1976), 46 Ohio St.2d 127, 136.

(emphasis sic.)

Dr. Miner's unchallenged testimony should have been given the legal effect of

precluding recovery on the claim for lack of informed consent because it established that

additional disclosure by Dr. Leimbach would absolutely not have resulted in the

patient's refusal of treatment. After being fully informed of risks posed by the second

surgery by a renowned neurosurgeon, Mr. White elected to proceed. Truly then, the

issue of what Mr. White would have done had Dr. Leimbach provided additional or

different information is purely hypothetical.

3 Dr. Miner testified as both a fact witness and expert witness at trial.
9



Nobody faulted Dr. Miner's discussion of known material risks with the Mr.

White in advance of the second surgery. There was no suggestion that Mr. White

considered Dr. Miner less trustworthy or less qualified than Dr. Leimbach. Accordingly,

the fact that Mr. White proceeded with surgery despite full knowledge of all material

risks, establishes that he was unable to meet his evidentiary burden as to the causality

element of a lack of informed consent claim as a matter of law.

Dr. Bruce Massau, Mr. White's pain management physician provided general

testimony as to the severity of Mr. White's symptoms and his continued course of

treatment. In regard to the treatment of Mr. White by Dr. Leimbach, Dr. Massau stated

that he had no opinions to offer, and that the surgical procedures performed by Dr.

Leiinbach were beyond his expertise. Specifically, Dr. Massau testified to all of the

following:

."I don't have any idea what Dr. Leimbach did with this patient."

(Tr. 387);

• That Mr. White's physical condition post surgery was likely
exacerbated and/or caused by the treatment Mr. White received
from another pain management doctor that he treated with post-
surgery but prior to seeing Dr. Massau (Tr. 353-355, 371) ;

• That his practice was "totally different" from Dr. Leimbach's. (Tr.

362); and

."I don't understand the standard of care for neurosurgeons." (Tr.

363)

Thus, there was testimony at trial from a physician specializing in pain

management, who is infinitely more versed in issues involving back and neck pain than

the average layman and who personally provided comprehensive medical care and

treatment to Mr. White, that he had "no idea" what the relevant standard of care was or

10



whether the standard of care was met. Yet, the plurality opinion below concluded that

"a jury would be capable of understanding these issues without expert testimony."

(Supp. 014; Appx. 012) The illogic of the plurality's conclusion in this respect is self-

evident.

E. Ohio's Informed Consent Doctrine

In Nickell v. Gonzalez (1985), 17 Ohio St.3d 136, 477 N.E.2d 1145, at syllabus, this

Court articulated the standard and the necessary evidentiary showing for the tort of lack

of informed consent as follows:

(a) The physician fails to disclose to the patient and discuss the
material risks and dangers inherently and potentially involved with
respect to the proposed therapy, if any;

(b) the unrevealed risks and dangers which should have been
disclosed by the physician actually materialize and are the
proximate cause of the injury to the patient; and

(c) a reasonable person in the position of the patient would have
decided against the therapy had the material risks and dangers
inherent and incidental to treatment been disclosed to him or her
prior to the therapy.

See also, Boyer v. Ohio State Univ. Med. Ctr., ioth App. No. o7AP-742, 20o8-

Ohio-2278, holding that the trial court correctly determined that plaintiff did not offer

competent evidence of lack of informed consent where record demonstrated that

plaintiff was informed of the risks and benefits of her procedure.; See also, Roeder v.

Coleman (April 26, 1994), loth App. No. 93AP-889, holding that the failure of a plaintiff

to establish any one of the three elements required by Nickell is fatal to his or her claim.

11



1. Expert Testimony is Re uired in Medical Malpractice Lack of Informed

Consent Cases

In a lack of informed consent case, "expert testimony is required to establish

what the claimed undisclosed material risks and dangers associated with a surgical

procedure are, and if disputed, whether those particular undisclosed risks did in fact

materialize and cause the patient's injuries. Fernandez v. Ohio State Pain Control

Center, loth App. No. 03AP-1o18, 2004-Ohio-6713; Valerius v. Freeman (Oct. 19, 1994),

Hamilton App. No. C-93o658• Expert testimony is necessary in informed consent cases

precisely because the issues presented (e.g., what known material risks would a

reasonable practitioner disclose and whether such risks ever materialized) are beyond

the knowledge of the lay person and can only be appropriately discussed at trial through

the testimony of qualified experts.

Mr. White simply and indisputably failed to meet his burden in this regard,

mandating a directed verdict in Dr. Leimbach's favor. Recognizing this deficiency, the

court of appeals did away with the requirement of expert testimony all together,

characterizing an informed consent claim not as a medical malpractice claim, but as a

claim more akin to the common law tort of battery. White v. Leimbach, supra at ¶6.

2. Neither the Testimony of Dr. Massau nor Dr. Leimbach was Requisite
Expert Testimony to Su ort an informed Consent Claim

Mr. White simply ignored the requirement of expert testimony on issues of

significant risks of the second surgery, whether the risks materialized, and what

information should have been disclosed. Dr. Massau did not even attempt to provide

testimony in this respect. Dr. Leimbach testified only as a fact witness. Because of his

present medical condition, Dr. Leimbach is unable to read and had to have assistance
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from his attorneys in regarding to questioning. The parties agreed that Dr. Leimbach

was not an expert witness at trial. White v. Leimbach, supra, at ¶29, Judge French

dissenting. Even if Dr. Leimbach were considered an expert, his testimony was that Mr.

White was fully informed of all significant risks and that no such risk ever materialized.

3. Sub ective Patient Testimony is Not Sufficient to Satisfv the Third

Prong of the Nickell test

The Nickell decision also instructs that a patient's hindsight is not determinative

of the issue of whether he/she would have consented to a procedure if given additional

information, but rather that a "reasonable-patient" standard is to be used in this regard:

Thus the issue to be ascertained is whether the j.n.o.v. was
appropriate in view of the entire record and whether there was a
basis for the jury, under the reasonable-person standard, to reach
its conclusion in favor of appellee. The patient's hindsight (i.e.,
testimony as to her hypothetical response to the undisclosed
information), while relevant, is not determinative. See, Sard v.

Hardy (1977), 281 Md. 432, 450, 379 A.2d 1014, io25.

Nickell, 17 Ohio St.3d at 139•

There is absolutely no basis in the record to conclude that a reasonable person

would have refused consent to the second surgery (but not the first), given that the risks

of such a surgery were only minimally higher than those of the first surgery. Dr. Rea

testified that "with a man this miserable" he would operate "every time." (Tr. 548) This

unrebutted testimony certainly established not only the reasonableness of the

procedure, but also the overwhelming likelihood that the proverbial reasonable person

would have consented to the second surgery after appropriate disclosure of the pertinent

risks.
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4. Phvsicians are Not Required to Disclose Any and All Conceivable Risk of a

Procedure

In Bedel v. Univ. of Cincinnati Hosp. (1995), 107 Ohio App.3d 420, the Tenth

District Court of Appeals discussed the underlying public policy concerns of the tort of

lack of informed consent as well as the amount of information that is required to be

disclosed by a patient to a physician as follows:

The doctrine of informed consent is based on the theory that every
competent human being has a right to determine what shall be done
with his or her own body. Siegel v. Mt. Sinai Hosp. (1978), 62 Ohio

App.2d 12, i6 0.O.3d 54, 403 N.E.2d 202. The law of informed
consent has never required that the physician, prior to
administering the treatment, fully inform the patient of
all the potential risks. O'Brien v. Angley (198o), 63 Ohio St.2d
159, i70.O.3d 98, 407N.E.2d 490. (emphasis added.)

It is precisely because the law does not require that a patient be informed of all

risks and because it would never be possible for any physician to completely do so that

the law requires expert testimony in this area. Jurors are not considered competent to

make these determinations. Nor are non-physician litigants or their attorneys.

In Kester v. Brakel, loth App. No. o6AP-253, 2007-Ohio-495, at ¶30-31, the

Tenth District determined as follows in relation to the requirements of demonstrating

an issue of fact on a claim based on the theory of lack of informed consent:

The law of informed consent has never required that the physician
fully inform the patient of all potential risks. Bedel v. Univ. of

Cincinnati Hosp. (1995), 107 Ohio App.3d 420, 427. Therefore,
expert medical testimony is required to prove what a
reasonable medical practitioner would have disclosed to
his patient about the risks incident to the proposed
treatment in order to support an informed consent claim.
Bader (sic) v. McGregor, Franklin App. No. 03AP-167, 2004-Ohio-
4036, discretionary appeal allowed, 104 Ohio St.3d 1459, 2005-
Ohio-2o4, discretionary appeal dismissed as improvidently allowed,
107 Ohio St.3d 1210. Accord, Maglosky v. Kest, Cuyahoga App. No.

85382, 2005- Ohio-5133, at ¶ 34, and cases cited therein.
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Appellants do not point to portions of the transcript that
demonstrate expert testimony on what a reasonable medical
practitioner would have disclosed to his patient about the risks of
the proposed medical therapy. Therefore, although appellants failed
to plead a cause of action for the tort of informed consent, had they
properly included that cause of action in their complaint, a directed
verdict for the defense would have been appropriate.

Mr. White did not have an expert, he did not establish the occurrence of a

material risk subsequent to the second surgery, he did not establish proximate cause,

and he did not establish that a reasonable person would have refused consent under the

circumstances presented. Thus, the trial court's directed verdict was appropriate under

the circumstances. Clearly, the trial court simply applied precedent from this court to

reach its decision, whereas the court of appeals plainly ignored precedent from this

Court, from the Tenth District, and from elsewhere.

5. The Court of A eals Erred in its Determination that an Informed Consent
Claim is not a Medical Malpractice Claim

A lack of informed consent claim such as the one prosecuted by Mr. White below

is indisputably a "medical claim," contrary to the conclusion of the plurality opinion at

paragraphs 6, 19. White v. Leimbach, supra, 20io-Ohio-1726. As such, this sort of

claim must be buttressed by expert testimony in order to survive a directed verdict

motion at trial. There can be little doubt from reading Civ.R. lo(D)(2) that the sole

claim at trial (lack of informed consent) was a "medical claim" as presently defined by

Civ.R. 1o, and that it would have required an affidavit of merit had the injury occurred

after the 2oo5 amendments to Civ.R. io.

With its decision in Nickell v. Gonzalez, supra, this Court provided clarification

on the elements of a claim for lack of informed consent, but it did not address the need
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for expert testimony to support such a claim, although the plaintiff in that case did

present expert testimony in support of her claim. Id. at 137-138. Prior to the decision

below, there was a virtual consensus amongst the various appellate jurisdictions that

claims of lack of informed consent were i) medical malpractice claims, and 2) subject to

the expert testimony requirements which govern all medical malpractice claims.

Additional case authority to this effect is discussed infra.

The plurality opinion below took pains to state at least twice that "this is not a

medical malpractice case," instead characterizing this lawsuit as asserting a common

law battery claim. White v. Leimbach, supra, 201o-Ohio-1726, at ¶6, 19. Yet, courts

across the state have expressly determined to the contrary, (i.e.) that lack of informed

consent claims are included within the ambit of medical malpractice claims.

a. Maglosky v. Kest

In Maglosky v. Kest, ffih App. No. 85382, 2005-Ohio-5133, the Eighth District

determined that expert testimony is an indispensable requirement in proving the tort of

lack of informed consent:

This court has repeatedly held that "medical expert
testimony is necessary to establish the significant risks which would
have been disclosed to support the plaintiffs claim since the
probability and magnitude of those risks is a matter of medical
judgment beyond the knowledge of the lay person." Harris v. Ali

(May 27, 1999), Cuyahoga App. No. 73432, citing Ratcliffe v. Univ.

Hosp. of Cleveland (Mar. 11, 1993), Cuyahoga App. No. 61791, citing

Ware v. Richey, 14 Ohio App.3d 3, 7,469 N.E.2d 899.

In West v. Cleveland Clinic Found. (June 15, 2000),
Cuyahoga App. No. 77183, the plaintiffs argued that they did not
need expert testimony to prove their claims for medical malpractice
and lack of informed consent. This court disagreed, finding that
expert testimony is required in all actions for medical
malpractice, including those alleging lack of informed
consent. We specifically stated:
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"In order to prevail on a claim for lack of
informed consent, medical expert testimony is
necessary to establish the significant risks which
would have been disclosed to support the plaintiffs
claim since the probability and magnitude of those
risks is a matter of medical judgment beyond the
knowledge of the lay person." Id., citing Ratcliffe,

supra.

We noted further that "generally, the plaintiff has the burden
of proving by expert medical evidence what a reasonable medical
practitioner * * * would have disclosed to his patient about the risks
incident to a proposed treatment, and of proving that the physician
departed from that standard." Id., quoting, Bedel v. Univ. of

Cincinnati Hosp. (1995, Franklin Cty.), 107 Ohio ApP.3d 420.
Therefore, we concluded, "it is clear that medical malpractice
claims, including those of lack of informed consent,
require expert testimony." Id. (emphasis added.)

b. Turner v. Cleveland Clinic

In Turner v. Cleveland Clinic, 2002-Ohio-479o, 8th Appellate No. 80949, the

Eighth District Court of Appeals also discussed the precise issues presented by the

present appeal. In Turner, as in the present case, a directed verdict was entered for the

defendants in a medical malpractice case arising out of a neurological surgery, based on

the failure to elicit expert testimony in support of a claim for lack of informed consent.

The court stated in this regard:

This court has repeatedly held that "medical expert testimony is
necessary to establish the significant risks which would have been
disclosed to support the plaintiffs claim since the probability and
magnitude of those risks is a matter of medical judgment beyond
the knowledge of the lay person. "Harris v. Ali (May 27, 1999),

Cuyahoga App. No. 73432, citing Ratcliffe v. University Hospitals

of Cleveland (Mar. 11, 1993), Cuyahoga App. No. 61791, citing Ware

v. Richey, 14 Ohio App.3d 3, 7, 469 N.E.2d 899. (Internal citations
omitted)

***
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Therefore, because a claim for lack of informed consent is a
medical claim, "the plaintiff has the burden of proving by expert
medical evidence what a reasonable medical practitioner *** would
have disclosed to his patient about the risks incident to a proposed

treatment ***."West, supra, citing Bedel v. Univ. OB/GYN Assoc.,

Inc., supra. In short, the plaintiff has the burden of proving--
through expert testimony---the standard of care. (Emphasis
added.)

Because appellants did not elicit any expert testimony from Dr.
Chyatte regarding the recognized standard of care in the medical
community about what risks of the surgery should have been
disclosed, appellants failed to set forth a prima facie claim of lack of
informed consent. Therefore, the trial court did not err in granting
appellee's motion for a directed verdict.

Id. at ¶25, 35-36.

An additional parallel between the Turner case and the present case is that the

plaintiff in Turner also attempted to use the testimony of the physician-defendant to

argue that the postoperative condition complained of was caused by the occurrence of

an inherent risk of the procedure performed. Id. at ¶29. The Turner court rejected this

analysis and held that properly qualified expert testimony as to the appropriate

standard of care is nevertheless necessary in order to determine which material risk a

reasonable practitioner would have disclosed. Id. at ¶36. The Turner court

acknowledged the somewhat divergent standards of Bruni v. Tatsumi. Specifically, the

Turner court determined that, pursuant to this Court's precedent in Nickell, the

appropriate standard is whether a "reasonable person" would have chosen not to have

the treatment had the material risks been disclosed: (Emphasis sic.)

First, the passage from Nickell quoted by appellants does not
address whether expert testimony is required to establish a claim
for lack of informed consent. Rather, it addresses the standard
adopted by the Supreme Court of Ohio for determining when a
particular risk or danger is material. In Bruni v. Tatsumi (1976), 46

Ohio St.2d 127, 346 N.E.2d 673, the Supreme Court of Ohio gave a
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rudimentary description of the tort of lack of informed consent and
seemed to suggest that the standard for deciding such claims was
whether the patient himself would have rejected the proposed
course of treatment if the undisclosed risk had been disclosed to
him. In Nickell, however, the Ohio Supreme Court adopted a
reasonable person standard, stating that a risk is material if a

reasonable person in the patient's position would have chosen not
to have the treatment had the material risks been disclosed. Thus,
Nickell makes clear that the test is objective, rather than subjective.

Valerius v. Freeman (Oct. 19, 1994), Hamilton App. No. C-93o658.
(Internal citations omitted) (Emphasis sic.)

Id. at ¶32.

Additionally, the Turner court also addressed the issue of a patient attempting to

satisfy the expert testimony requirement for a medical malpractice/lack of informed

consent claim by way of cross-examination of a physician-defendant. The Turner court

expressly determined that the required evidentiary threshold could not be met in this

fashion, without first qualifying the defendant as an expert:

Appellants' argument is logically inconsistent. Appellants admit
they need expert testimony to satisfy the Nickell test and claim that
such expert testimony came from Dr. Chyatte, but then argue that
they were not required to qualify him as an expert. We fail to
understand how Dr. Chyatte could be competent to testify as an
expert without being qualified under the rule. We agree with
appellants that expert testimony in a lack of informed consent case
can be elicited from the defendant-doctor. Ware, supra at 7.

Without any demonstration that the witness is qualified
as an expert, however, the testimony is not competent,
expert testimony. Even assuming, for the sake of argument, that
appellants were not required to qualify Dr. Chyatte under Evid.R.
6oi(D) because his testimony did not relate to liability, it is still
readily apparent that appellants failed to qualify Dr. Chyatte as an
expert witness. Evid.R. 702 provides that "a witness may testify as
an expert if *** the witness is qualified as an expert by specialized
knowledge, skill, experience, training, or education regarding the
subject matter of the testimony ***." Here, appellants elicited no
testimony whatsoever from Dr. Chyatte regarding his education,
training, skill or experience. Moreover, although any doctor
licensed to practice medicine is competent to testify on medical
issues, Youssef v. Parr, Inc. (199o), 69 Ohio App.3d 679, 591
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N.E.2d 762, appellants failed to demonstrate that Dr. Chyatte was
currently licensed to practice medicine in Ohio or in any other
state. Accordingly, appellants failed to establish that Dr. Chyatte
was qualified to render expert testimony. (emphasis added.)

Moreover, Dr. Chyatte failed to render any opinion regarding Mr.
Turner's injuries to a reasonable degree of medical probability. An
expert opinion is competent only if it is held to a reasonable degree
of scientific certainty. State v. Benner (1988), 40 Ohio St.3d 301,
313, 533 N.E.2d 701. In this context, "reasonable certainty" means
"probability." Id. Thus, an expert must state his or her opinion in
terms of probability, meaning that he or she must express that there
is a greater than fifty percent likelihood that a certain act or failure
to act caused a given result. Stinson v. England (1994), 69 Ohio

St.3d 451, 455, 633 N.E.2d 532.

Id. at 1I43-44

c. Hillman v. Kosnik

In Hillman v. Kosnik, supra, ioth App. No. 07AP-942, 2oo8-Ohio-6303, the

Tenth District determined that in another case involving lack of informed consent prior

to the performance of a neurological operation, expert testimony regarding the elements

must be offered to prove the claim:

In a claim for medical malpractice, a plaintiff must show the
existence of a standard of care within the medical community,
breach of that standard by the defendant, and proximate cause
between the breach of that standard and the injuries suffered by the
plaintiff. Williams v. Lo, Franklin App. No. o7AP-949, 2oo8 Ohio
2804. When the elements of a medical malpractice claim are
beyond the common knowledge and understanding of the trier of
fact, expert testimony regarding the elements must be offered to
prove the claim. Campbell v. Ohio State Univ. Med. Ctr., Franklin
App. No. o4AP-96, 2004 Ohio 6072. When a moving party has
offered expert testimony in support of a motion for summary
judgment, the non-moving party must submit contrary expert
testimony to survive the motion, unless the standard of care is so
obvious that a non-expert can reasonably evaluate the conduct in
question. Id.

In order to prevail on a claim of lack of informed consent, a
plaintiff must show: (i) the physician failed to disclose to and
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discuss with the patient the material risks and dangers inherently
and potentially involved with the proposed treatment, (2) the
undisclosed risks actually materialize and are the proximate cause
of injury to the plaintiff, and (3) a reasonable person in the patient's
position would have decided against the proposed treatment if the
risks had been properly disclosed. Fernandez v. Ohio State Pain

Control Ctr., Franklin App. No. 03AP-1o18, 2004 Ohio 6713. Expert
testimony is required to establish what the material risks associated
with a procedure are, and whether those risks actually materialized
and proximately caused the plaintiffs injuries, as those issues are
beyond the knowledge of a lay person. Id.

Id. at ¶g-1o

In Hillman, based on the plaintiffs failure to provide an expert affidavit in

opposition to a motion for summary judgment, the trial court granted summary

judgment on the lack of informed consent claim, and the grant of summary judgment

was affirmed by the court of appeals. Id. at ¶ii. In the present case, the trial court

certainly could have resolved the case by way of motion for summary judgment, but

chose instead rather to deny the motion for summary judgment and give Mr. White the

opportunity to establish his claim at trial. It was only after the close of all evidence that

the trial court concluded that a directed verdict was mandated because of Mr. White's

failure to meet all the elements of the Nickell standard.

d. Tutt v. Ahmad

In Tutt v. Ahmad (December 28, 1998), 2na App. No. C.A. 17284, the Second

District also affirmed the entry of summary judgment where the plaintiff failed to

provide expert testimony in support of her claim of lack of informed consent. The court

of appeals stated as follows:

Whether Dr. Ahmad acted appropriately in recommending and
implanting the ICD into Tutt was certainly not a matter within the
common knowledge and understanding of laypersons. In his
affidavit supporting summary judgment, Dr. Ahmad stated that he
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was a medical doctor specializing in cardiology, board certified in
clinical cardiac electrophysiology, and licensed to practice medicine
in Ohio. He indicated that he devoted over fifty percent of his
professional time in the active clinical practice of cardiology and
cardiac electrophysiology and that he was familiar with the
accepted standards of care in cardiology and cardiac
electrophysiology. He explained that, from June 9, 1995 to January
1996, he had evaluated, cared for, and treated Tutt "for a history of
heart palpitations, tachycardia, and an incident of near syncope,
among other things."

The trial court was correct in determining that Tutt was
required but failed to present the expert testimony on the

standard of care, that Dr. Ahmad had breached that standard, and
that his negligence was the proximate cause of her injuries. As the
trial court pointed out, Dr. Ploss's statement that he would not have
implanted an ICD in Tutt did not rise to the level of an expert
opinion on whether Dr. Ahmad had committed medical
malpractice. Thus, Dr. Ploss's affidavit did not set forth specific
facts showing a genuine factual dispute on Tutt's claim of medical
malpractice, and Dr. Ahmad was entitled to summary judgment on
this claim. (Emphasis added.)

Tutt further insists that Dr. Ahmad performed the ICD
implantation without obtaining her informed consent to the
procedure. Dr. Ahmad's affidavit, however, provided his expert
opinion that he did inform Tutt of the material risks of the
procedure prior to surgery and that his treatment and care did not
cause her any injuries. Tutt submitted no expert testimony on her
lack of informed consent claim. Nor did Tutt's affidavit refute Dr.
Abmad's affidavit that he had "advised the patient of all the
material risks of the treatment."

Generally, the plaintiff has the burden of proving by expert
medical evidence what a reasonable medical practitioner of the
same discipline, practicing in the same or similar communities
under the same or similar circumstances, would have disclosed to
his patient about the risks incident to a proposed treatment, and of
proving that the physician departed from that standard. Proof of the
recognized standards of the medical community must be provided
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through expert testimony. citing Nickell, supra, 17 Ohio St.3d at

139. (Emphasis added.)

In this case, Dr. Ahmad provided his sworn expert opinion that he
had disclosed to Tutt all material risks incident to the ICD
implantation (which Tutt did not refute), and that his care and
treatment of her did not cause her any injuries. Tutt failed to
present expert testimony on what a reasonable medical practitioner
in Dr. Ahmad's position would have disclosed about the risks
incident to the procedure. She also neglected to provide an opinion
from a competent medical expert that Dr. Ahmad had departed
from the accepted standards of care and that his alleged failure to
disclose to her the material risks was the proximate cause of her
injuries. Thus, no genuine issues on the tort of lack of informed

consent remained for trial.

e. McElfresh v. Farrall

Yet another case requiring expert testimony in support of medical

malpractice/lack of informed consent claim is McElfresh v. Farrall (March 9, ig9o),

2nd App. No. 26o2. The Second District held in McElfresh as follows on this issue:

The question of whether or not Dr. Farrall explained alternative
procedures to the plaintiff is a disputed fact. The narrow issue
before us is whether this disputed fact is material.

*^*

In order to counter Dr. Farrall's motion and affidavit statement
that he explained the risks, McElfresh was required to show not
only that the risks were not explained but, in addition, that the
risks actually materialized and were the proximate cause of his
injuries. Proof of proximate causation, under the facts

before us, requires expert testimony. Bruni v. Tatsumi
(1976), 46 Ohio St. 2d 127. McElfresh has not offered that evidence,
but asserts proximate causation on his own opinion. He
has thus failed to meet his burden under Civ. R. 56. (Emphasis
added.)
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f. Nichols v. Stelzer

In Nichols v. Stelzer (May 21, 1985), loth App. No. 84AP-431, the appellate court

stated that generally, under Ohio law, lack of informed consent claims cannot be

premised on a failure to disclose the likelihood that risks to a procedure will occur in

terms of a percentage:

Plaintiffs argue in support of the seventh proposed instruction that
a physician is under a duty to disclose not only the existence of risks
in the proposed procedure, but also the likelihood that such risk
will occur, in terms of a percentage. While to some patients, such
disclosure may be desirable, it is not required under the law of
informed consent in Ohio, which requires only the disclosure of the
existence of risks which a reasonable physician expects would
influence the decision of a reasonable patient.

In the present case, Mr. White's entire theory of lack of informed consent rested

on the failure to disclose the purported slightly increased percentage likelihood that the

procedure would be ineffective, based on a 20 year old study which was a survey of

results at a time when laminectomy procedures were far less refined. (See e.g. Tr. 544,

6o9-61o) Thus, even if expert testimony was not required to support this claim, Dr.

Leimbach would nevertheless have been entitled to a directed verdict based on the

nebulous theory of liability. This is so because it would not have been reasonable for Dr.

Leimbach to discuss alleged risks based on studies that did not pertain to this particular

patient.

g. Pierce v. Goldman

In Pierce v. Goldman (May 17, 1989), lst App. No. C-88o320, the First District

concluded that a doctor was entitled to summary judgment in a malpractice action

where lack of informed consent was alleged, because the patient failed to submit an
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expert opinion countering the doctor's claims that the warnings given to the patient met

the applicable standards:

As a general rule, a plaintiff has the burden of proving by expert
medical evidence what a reasonable medical practitioner of the
same school practicing in the same or similar communities under
the same or similar circumstances would have disclosed to his
patient about the risks incident to a proposed treatment, and of
proving that the physician departed from that standard. Carroll v.

Cook (Aug. 3, 1977), Hamilton App. No. C-76265, unreported.

Proof of the recognized standards of the medical community must
be provided through expert testimony. Bruni v. Tatsumi (1976), 46
Ohio St. 2d 127, 346 N.E.2d 673; Thomas v. Mantanguihan (June
30, 1982), Hamilton App. No. C-81o776, unreported.

h. Badger v. McGregor

In Badger v. McGregor, supra, ioa' App. No. 03AP-i67, 2004-Ohio-4036,

discretionary appeal accepted 104 Ohio St. 3d 1459, discretionary appeal dismissed as

being improvidently granted, 107 Ohio St. 3d 1210, the Tenth District held that the

denial of motion for new trial and judgment notwithstanding the verdict was error

precisely because the lack of informed consent claim was not proven by way of expert

testimony of that defendant-physician's actions fell below the standard care. The

dissent to this Court's opinion dismissing the appeal in Badger as being improvidently

granted reached a similar conclusion as did the plurality opinion below concerning the

purported lack of a requirement of expert testimony in informed consent cases. These

two opinions (the court of appeals below and the dissent from this Court's decision to

dismiss the discretionary appeal in Badger) are at odds with almost all, if not all, other

Ohio case authority on this issue.
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F. The Court of Appeals' Conclusion that Mr. White Presented
Sufficient Expert Evidence is Completely at Odds with the

Record

The court of appeals' statement that a directed verdict would have been improper

"even if' there were a bright-line requirement of expert testimony in lack of informed

consent claims simply does not withstand scrutiny. White, supra, at ¶i7-19. 'Iwo

distinguished neurosurgeons testified as defense experts at trial. Dr. Gary Rea and Dr.

Michael Miner both testified without reservation that no material risk of this surgery

ever occurred. (Tr. 498-500, 529, 569, 617) They each testified that Mr. White was no

worse off after the surgery than before the surgery. (Tr. 498, 500, 529, 619) They each

testified that surgery was dictated by the circumstances of the case, and that that the

surgery was performed competently. (Tr. 498, 612, 619, 666) They each testified that

Mr. White was fully informed of the relevant risks and/or that no non-disclosed risk

ever materialized. (Tr. 507, 6o7) Finally, Dr. Rea and Dr. Miner each testified that the

proximate cause of Mr. White's injuries was a fall in Sandusky. (Tr. 498-499, 469, 508,

626, 663-666) As the trial court aptly noted in its ruling on the Motion for Directed

Verdict, this evidence was "unrebutted". (Supp. 001; Appx. 048) This unchallenged

expert testimony was also summarized in the dissenting opinion below at paragraphs

30-33.

In light of this testimony, it is illogical to suggest that the jury was free to reach

contrary conclusions as to i) the nature of the known risks of the surgical procedure, 2)

whether such risks materialized, and 3) whether such materialized risks caused Mr.

White's injury. A good example of the lack of an average layman's ability to appreciate

this issue was demonstrated at trial when Mr. White's counsel kept referring to the
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surgery as a "re-do" and then referenced extremely dated literature to the effect that re-

do laminectomies have a higher complication rate. Both defense experts testified that

the study was not relevant because the second surgery was not a "re-do" of a failed

surgery. (Tr. 502, 514) Importantly, the first surgery went very well and a second

surgery was only required because Mr. White fell at Cedar Point. This fact is not

disputed. These details unique to this patient and to the procedure at issue

distinguished Mr. White from a typical "re-do" patient, who undergoes a second surgery

because the first was not effective.

Dr. Rea also testified that the numbers from the literature referenced by Mr.

White's counsel without benefit of expert assistance are no longer valid, as the test

sample consisted entirely of patients whose symptoms were dissimilar to Mr. White's:

A. What I am saying is that your article does not support
him being in that group, because that group had a slow onset
of their worsening. Clinically, there is no question he
would not have fit into that group. I am sorry. (Tr.

544)

This testimony, which irrefutably demonstrated that counsel was trying to resuscitate a

dormant case by putting forth selective data from a dated study, and presenting the

results completely out of context, is yet another practical example of how and why these

sort of complex medical issues are not remotely within the experience or understanding

of an ordinary juror.

Likewise, Dr. Miner testified that surgical success numbers have improved

markedly since the time of the study cited by counsel, and testified that Mr. White's

situation was not comparable to that of the typical test subject because he had an
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identifiable cause for a new problem (the fall), and because he had an excellent result

after the first surgery. (Tr. 6og-61o)

To suggest, as did the court of appeals, that the average layman has the

knowledge and experience to reach the complete opposite conclusion as Dr. Rea and Dr.

Miner, without the benefit of opposing expert testimony strains credulity and sets a

dangerous precedent for all medical malpractice lawsuits. As referenced earlier herein,

even Mr. White's treating physician frankly admitted he lacked sufficient knowledge to

reach conclusions concerning a neurologist's standard of care. In light of such a frank

concession, the trial court was certainly correct to require expert testimony in support of

each element of the Nickell standard for informed consent.

Dr. Leimbach offered abundant expert testimony from distinguished

neurosurgeons demonstrating affirmatively that Mr. White's second surgery was called

for and reasonable and appropriate under the circumstances, that Mr. White's condition

was not worsened by the surgery, and that the injuries complained of by Mr. White were

caused by his fall while running through the parking lot, and not by the surgery

performed by Dr. Leimbach and that Mr. White's post-surgical condition was not caused

by the manifestation of any undisclosed, but known, material risk. (Tr. 494, 498-499,

569, 6o5, 612, 666)

It is a worthwhile endeavor to extensively recount the testimony of these two

experts because the plurality decision below so completely misapprehended the nature

of the evidence on multiple issues.
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a. Dr. GarY Rea

Dr. Rea is a renowned, frequently published, board certified, neurosurgeon who

is affiliated with the Ohio State University Medical Center. (Tr. 448) Dr. Rea testified

that there were no material risks of surgery that were not disclosed to Mr. White, that

Mr. White was an excellent surgical candidate, that physical therapy would have been of

no value to Mr. White after his second fall, that no known risks or dangers of Mr.

White's laminectomy ever materialized, and that Mr. White was not injured by way of

being operated on the second time. (See, e.g., Tr. 498-500, 529, 569) Dr. Rea described

the actual surgical procedure performed as "just what I would have done." (Tr. 498)

Dr. Rea further testified, to a reasonable degree of medical certainty, that the

proximate cause of Mr. White's pain was his fall in Sandusky and a tethered nerve root,

not the second surgery performed by Dr. Leimbach ("[i]t was a clear cut, Si

radiculopathy after the fall at Cedar Point.") (Tr. 498-499, 569) Dr. Rea estimated that

the chances of the second surgery alleviating Mr. White's symptoms were nearly as high,

if not equal to, Mr. White's chances going into the first surgery, and that the difference

in risks between the two surgeries was "minimal." (Tr. 502, 5i4)

Dr. Rea stated that there was no evidence in Mr. White's records that he had ever

had causalgia or that he was ever treated for causalgia, and that even if this condition

existed, it would have been caused by the fall and not the surgery, and that he had never

had a patient develop causalgia subsequent to a microdiscectomy surgery. (Tr. 505-

5o6) Dr. Rea testified that Mr. White's theory that he was injured by unnecessary

aggravation of scar tissue was inconsistent with his description of his symptoms and

inconsistent with the specific onset of these symptoms. (Tr. 529, See also, Tr. 654) Dr.
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Rea testified that Mr. White's condition, including his pain and suffering, was

unaffected by the surgery, opining that "I don't think the surgery changed anything" and

that Mr. White would be in the identical condition today if the surgery had never been

performed. (Tr. 507) Dr. Rea said in conjunction with the decision to operate a second

time "I would have operated on him every time, with a man this miserable." (Tr. 548)

b. Dr. Michael Miner

Dr. Michael Miner was the chief of neurosurgery at Ohio State Medical Center for

13 years from 1989-2002, has published four books and approximately 135 articles in

his field, and is a renowned lecturer nationally and internationally. (Tr. 593-594) Dr.

Miner is board certified in neurosurgery. (Tr. 591) Dr. Miner provided expert testimony

nearly identical to that of Dr. Rea in all material respects. He also testified as a fact

witness based on the fact that he had examined Mr. White prior to both surgeries

because of a policy implemented by Mr. White's insurer requiring a second opinion for

these surgeries.

Dr. Miner testified unequivocally that the he discussed the risks, as well as the

benefits of each surgery with Mr. White in advance of each surgery. (Tr. 597, 602, 607,

662) Dr. Miner also believed that Mr. White was an excellent candidate for surgery and

stated that his beliefs in this regard were based on the sudden nature of the injury

sustained by Mr. White, which elevated the chances that surgery would be successful

vis-a-vis other laminectomy "redos." (Tr. 602, 6o6, 6o9-61o, 663) Dr. Miner testified

that the second surgery was the "right thing to do" and that it was performed

appropriately. (Tr. 612, 619, 666) Dr. Miner testified that the longer the second surgery

was put off the greater the chance was that the surgery would not be a success. (Tr. 663)
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Dr. Miner also believed that the literature presented by Appellees' counsel was

not necessarily relevant to the case, because of factors unique to Mr. White, such as a

very successful prior surgery and the sudden onset of his symptoms. (Tr. 61o) Dr. Miner

stated that the second surgery could not have been accomplished without encountering

some scar tissue and that Dr. Leimbach was not negligent in this regard. (Tr. 611)

Dr. Miner testified that the risks of the second surgery "were essentially the

same" as the risks presented by the first surgery. (Tr. 607) Dr. Miner testified that he

discussed all the known, material risks presented by the surgeries performed with Mr.

White. Dr. Miner reviewed these risks at trial and concluded that "I am not aware of any

of those risks occurring after either of the surgeries." (Tr. 617)

c. eals' DecisionThe Court of App
TPCtimonv of Dr. Leimbach's Expert Witnesses

The plurality opinion somehow reached the following determination on the issue

of an occurrence of a material risk:

In this case, it is abundantly clear from the testimony of several physicians
- including the actual physician who performed the procedure - that the
undisclosed material risks and dangers associated with undergoing a
second laminectomy/discectomy include the presence of scar tissue and
the likelihood of making the existing pain worse." White v. Leimbach,

supra, at ¶i9.

This opinion then proceeds to state that "the only physician who seemed to testify

inconsistently with this common viewpoint was Dr. Gary Rea." Id. at ¶20. The

implication is therefore that Dr. Miner was one of "several physicians"4 who testified

° Even if Dr. Leimbach and Dr. Miner had testified consistently with the court of appeals'
description, the court of appeals would have been mistaken in its reference to a common view
point share by "several physicians." The only other explanation is that the court of appeals was
including Mr. White's pain management physician, Dr. Massau, in this group, despite Dr.
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that there was a "likelihood" of the second surgery worsening Mr. White's condition,

that Mr. White's condition was in fact worsened, and that this "likelihood" was not

appropriately discussed. Dr. Miner's testimony to the contrary has already been

discussed extensively herein. Notably, the dissent below did an excellent job of

dissecting this testimony, and demonstrating that Dr. Miner did not make any of the

concessions indirectly attributed to him by the plurality opinion. The dissenting opinion

addressed this issue as follows, complete with cites to the trial transcript:

Dr. Miner, while an expert, did not testify that the second surgery caused
Mr. White's injuries. Dr. Miner testified that he saw Mr. White in October
1998, and, as was his custom, he would have disclosed the risks associated
with the second surgery. Defense counsel asked Dr. Miner whether any of
the material risks of the second surgery occurred, and Dr. Miner replied, "I
am not aware of any of those risks occurring after either of the surgeries."
(Vol. IV Tr. 617.) Dr. Miner also stated that the second surgery did not
make the pain worse. (Vol. IV Tr. 619.) When asked whether "in all
medical probability, more likely than not," Mr. White would be in pain
even without the second surgery, Dr. Miner stated: "Yes." (Vol. IV Tr.
626.) At the end of his direct testimony, Dr. Miner confirmed that his
opinions were to a reasonable degree of medical probability and were
based on his education, training, and experience, his review of the medical
records, and his two examinations of Mr. White.

Mr. White notes that, on cross-examination, Dr. Miner testified that his
symptoms, which are classic symptoms of causalgia, did not exist before
the second surgery and that these symptoms can occur after nerve injury.
Dr. Miner agreed with counsel's assumed symptoms and agreed that, given
such symptoms, Dr. Leimbach's concern about causalgia would have been
justified. Dr. Miner also agreed that Mr. White's severe foot pain shortly
after surgery was an indication of nerve damage. Although Dr. Miner
agreed that the foot pain could not be attributed to the fall in August 1998,
Dr. Miner indicated that the fall "set him up for this whole terrible
outcome that he has had." (Vol. IV Tr. 656.)

At no time did Dr. Miner testify that the second surgery caused Mr.
White's injuries. On cross-examination, he agreed that Mr. White showed
signs of causalgia and nerve damage, but he never stated that, in his

Massau's express testimony that he was not providing expert testimony critical of Dr. Leimbach
and that he had "no idea" as to what information should or should not have been disclosed.
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medical opinion, the second surgery was the likely cause of these or other
injuries, nor did he recant or contradict his earlier opinions. Therefore, Dr.
Miner's testimony on cross-examination was not expert testimony that the
second surgery was the proximate cause of Mr. White's injuries.

Id. at ¶30-32.

Thus, the court of appeals' contention that Mr. White may have met the

requirement of expert testimony (assuming that such a requirement exists) through the

testimony of Dr. Miner is not supported by the record. Indeed, this assertion is

overwhelming belied by the record.

The dissenting opinion also pointed out that plurality opinion's attempt to qualify

Dr. Leimbach as an expert, despite his own medical infirmity at the time of trial, was

misguided and not supported by the record as "[t]he parties agree that Dr. Leimbach

testified as a fact witness, not an expert, at trial." Id. at ¶29. Also, it is not disputed that

at the time of a trial, Dr. Leimbach was not qualified to testify as an expert witness

pursuant to Evid.R. 6oi(D) as he was not currently licensed to practice medicine.

G. Ap:pellees' Imuroner Use of Medical Literature

In lieu of expert testimony, Appellees' counsel used a twenty-year-old study to

cross-examine Dr. Leimbach and the two defense experts. This dated (1989) study,

which tracked results for 92 patients, predicted that a first lumbar laminectomy surgery

would be successful around 92% of the time, while a second procedure might be

successful around 8i% of the time. (Tr. 646, 664) These numbers only deal with

percentages of successful results, as defined by providing relief of symptoms. The study

is not relevant to the occurrence of known, material risks in surgery, and thus is not

relevant to Mr. White's sole assignment of error. No author of this study was called to

testify and no expert believed that this article was authoritative, or even current.
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It is not enough for a plaintiff s counsel to read from a random study, in order to

satisfy the expert evidentiary threshold required for a claim alleging lack of informed

consent. Rather, an actual expert must testify to these facts and figures and

appropriately explain the study and put it in proper context for the jury. This was

clearly not done at trial below and the figures tossed around in the Brief of Appellant are

of no import to this appeal. Furthermore, these figures, such as they are, are very close

to the testimony of Dr. Rea and Dr. Miner, who both testified that the risks from the

second surgery were only minimally greater than those from the first surgery.

Dr. Rea testified that the numbers from this article are no longer valid, and that

the test sample consisted entirely of patients who did not have symptoms, similar to Mr.

White's:

A. What I am saying is that your article does not support
him being in that group, because that group had a slow onset
of their worsening. Clinically, there is no question he
would not have fit into that group. I am sorry.

(Tr. 544)

Likewise, Dr. Miner testified that surgical success numbers have improved

markedly since the time of the study, and that Mr. White situation was not comparable

to that of the typical test subject because he had an identifiable cause for a new problem

(i.e. the fall), and that he had an excellent result after the first surgery. (Tr. 6og-6io)

The court of appeals apparently was impressed by this study as evidenced by its

statement that the "relevant evidence revealed" that Dr. Leimbach "knew that the

second surgery carried a "much greater risk of poor outcome that the first." White v.

Leimbach, supra, at ¶2. There is no conceivable basis to be found in the Record for such

a statement, other than the study cited by counsel. As aptly noted by the trial court in
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granting the Motion for Directed Verdict, "attorneys can't make facts. " (Supp. 003;

Appx. 050) The "facts" that the court of appeals premised its decision upon were indeed

a creation of attorneys, not of any fact witness or expert witness.

H. There Was Never a Manifestation of a Material Risk of a
Second Surgery

There is simply no evidence that any known material risk of this surgery ever

materialized. Thus, even if the trial courts accepted that these risks were not discussed,

a directed verdict was still required. Appellee did not even attempt to offer evidence on

this issue at trial. Mr. White's theory at trial and throughout the appellate process has

been that the non-resolution of his medical condition, and his continued pain and

suffering, is itself an undisclosed material risk.

Appellee's inability to secure the services of an expert despite having over ten

years to do so speaks volumes as to the weaknesses of his case. Dr. Rea and Dr. Miner

both testified without reservation that no material risk of this surgery ever occurred.

They each testified that Mr. White was no worse off after the surgery than before the

surgery. They each testified that surgery was dictated by the circumstances of the case,

and that that the surgery was performed competently. They each testified that Mr.

White was fully informed of the relevant risks, as did Dr. Leimbach. Finally, Dr. Rea

and Dr. Miner each testified that the proximate cause of Mr. White's injuries was a fall

in Sandusky.

As the trial court aptly noted in its ruling on the Motion for Directed Verdict, this

evidence was literally "unrebutted". Dr. Massau, the pain management osteopath called

by Mr. White, was not qualified to testify in these areas, and did not even try to do so. In

fact, Dr. Massau went so far as to admit "I don't have any idea what Dr. Leimbach did
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with this patient." (Tr. 387) Dr. Massau's testimony that Mr. White was still

experiencing a lot of pain at the time of trial is irrelevant to the occurrence of an

undisclosed material risk.

1. Any Error in Permitting Portions of Dr. Rea's Testimony to be

Shown Via Videotape was Harmless

At paragraphs 20-21, the plurality opinion below discussed the fact that Dr. Rea

testified as a defense expert by way of live testimony on direct examination and for part

of his cross-examination, but then his cross-examination was continued by way of

videotape. The plurality opinion stated that this process was "highly irregular," but it

does not appear that the court's determination in this respect was relevant to the

ultimate disposition of the appeal. Id. Nevertheless, should this Court find in favor of

Dr. Leimbach in its resolution of Proposition of Law No. i, the Court should also make

clear in its decision that any potential error in regard to the manner in which Dr. Rea's

testimony was conveyed to the jury was harmless, and would not be independent

grounds for a reversal of the trial court's directed verdict and remand for a new trial.

III. CONCLUSION

The plurality opinion below represents an aberration from a long line of well-

reasoned cases requiring expert testimony in lack of informed consent claims, dating to

this Court's release of Bruni more than 34 years ago. The holdings that lack of informed

consent claims are not medical malpractice claims, and that such claims are not subject

to the requirement of expert testimony, represents extremely unsound public policy and,

if left undisturbed, would constitute highly undesirable precedent. This Court has never

shown any inclination to treat lack of informed consent cases differently from other

medical malpractice cases, or to create a separate classification for such cases, separate
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and apart from medical malpractice jurisprudence. If Dr. Leimbach had truly deviated

from the standard of care, Mr. White could have obtained expert testimony to this effect

with no additional effort than seen in any other medical malpractice action. There is

simply no good legal reason or policy justification for creating the arbitrary

classifications that were created by the plurality opinion.

Accordingly, this Court should reverse the Opinion of the Tenth District Court of

Appeals, and reinstate the directed verdict that was entered by the Franldin County

Court of Common Pleas subsequent to the conclusion of all evidence at trial.
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Reminger Co., LPA, and MarfPn T. OatvFrr, for appellee.

APPEAL from the Kranklin CoUnty Court of Common Pleas

TYACK, P.J.

{¶1} Dr. Warren H. Leimbach, If, performed a laminearrnnyldiscacWmY (back

surgery) on appellant, Robert N. White, in March 1998, and again a few months later,

after Mr. White slipped and re-in}urad the same disa Piior to the second surgery,

Dr. Lelmbach allegedly Falled to disclose the significertt addiflonal dsks associated with

performing the exact same surgery again-fhat the exisfing scat fissue from the old

surgery would likely complicate the procedure, and the 18Celihood of lasting pain would be

much greater atter a seaond surgery relaflve to a first proczdure. The sepond surgery left
APWN^
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Piir. Nrhite wtth permanent, ohronic pain, whtch requires him to take heavy narcotic

medicafions, and he alleges that had he known about the known ris4cs essoclated with the

second sUrgery he would not have chosen to proceed wlfh it Mr. White ultimateiy filed

suit against Dr. Laimbach in April 2000, but the case was delayed for several years. Triat

fina0y began in June 20D9, and at the close of evidence, Dr. Leimbach made a motion for

a diracted verdict, which the trial court granted.

(¶y} The relevant evidence at triai revealed the following; (a) Dr. Lelmbach knew

that the second surgery cenied a much greater risk of a poor outcome than the first

(b) based on the documentary evidenae and the testimony of Mr. White and his wife--

who were both present at all medioal appointments-Dr. Leimbach did not mention the

greater risk(s) associated with the second surgery; (c) Mr. Whlte's condition was

significantly worse after the second surgery; and (d) the second surgery was the most

likely cause of Mr. White's deteriorated condi6on. At issue here, is whether this evidence,

viawed under the proper standard, was sufficient to create a questfon of fae( for the jury.

We answer that quesfion in the affim'cafive, and aocordingly we reverse the decision of the

triai court.

{13} Mr. and Mrs. White assign a Single error for our considerationt

T1iE TRIAL COURT ERRED WHEN IT GRANTED A
DIRECTED VERDICT IN FAVOR OF DEFENDANT AT TNE
CLOSE OF ALL THE EVIDENCE.

{14} Motwns for direoted verdict are governed by C1v.R. 50(A)(4), which requires

a triat court to construa alt evidence most strongly in favor of the nonmoving party, and

after doing so, determine whether the evidence diotates that the only reasonable

conclusion able to be drawn #rerefrom is adverse to the nonmoving party. See Goodyear
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Ttre & Rubber
Co. v. Aetaa Cas. & Sur. Co., 95 Ohio St3d 512, 514; 2002-O14o-2842;

Ruta v. Breckenr)dge-Remy
Co. (1982), 69 OhD St.2d 66, 69. Thrs "reasonable minds"

test requires the trial court to discern only whefher there exists any evidence of

substentive probative value that favors the posifion of the nohmoving party. !d. When

deciding a d'rrected verdict motion, the tdal courPs deatsion should not involve weighing of

the, avidence or evafuafing the-cxadibiiity of witnesses; rather, tfs determination is a

question of law: Was thare suthaent material evidenm at 7ial to create a factual question

for the jury? McCanneR v. Hunt Sporfs Ent. (1999), 132 Ohio App.3d 657, 686-87. "A

mofion for a directed verdict raises a question of law because it examines the materiality

of the evidaica, as opposed to the conciusions to be drawn from the evidenoe " Wagner

v. Roche Laboratorres, 77 Ohio St.3d 116, 119 2D, 1996-0hio-85,.mfing Rufa at 68-69.

Aocordingly, our review of a trial courfs ruling on a mo8on. for direotad verdict Is de novo.

McConnell, supra.

t4i5} The tort of lack of Informed consent is established vnen: (1) a physician

fails to disclose and discuss material risks or dangers that are inherently associated with

a ptoposed medical treatment or procedure; and (2) the undfsclosed risk or danger

act,uaily materializes, and is the proximate cause'of the patients injury; If (3) a reasonable

person would have deciined the treatment or procsdure in fhe event that the physiclan

had properly apprised thsm of the poten8al risks involved. NtckeA v. Gonzalez (19EL5), 17

Ohio St.3d 136, syllabus.

(Q6) This Is not a medicai maipractice case, nor Is It a negiigance case per se.

The tort of lack of informed consent emanates from the common law tort of battery, whiah

is an unconsented, cdfensive touching, See, e.g., Anderson v. St. Franc'rs-St George'
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Nosp., lntr. (1g9e), 77 Ohio St.3d 82, 84; cf. Canterbury v. Spsnce (C.A.D.C. 1972), 464

F.2d 772, 782-83 ("lt is the settied rule fhat therapy not authorized by t he patient may

arimunt to a tort-a common law battery-by the physician.11; W.E. Shiptey, Annotation,

Liability of Physician or Surgeon for Extending Oparafion or. Treatmant Beyond that

ExpressfyAuthorized (1957), 56 A.L.}?2d 695, Section 2.

(qi^ !n Nickell, the pfaintiff-patient sufPered from a parltal paralysis of the arm

after undergoing a procedure to reGeve thoracic outiet syndrome. The case went all the

way to verdiot, and the jury found In favor of the defendaht-physician. td. -at 137. The

triai court, however, granted the plaintiCfs' Judgment notwiEhstanding the vercrict ("JNOV"}

motion, and ordered a new trlal on the issue of damages. The jury awarded $0 damages,

and the plaintiffs appealed. After reviewing the record, the First District Court of Appeals

found that the tdal court erroneously granted plainfift's JNOV motion. The Supreme Court

of Ohio affir'med that decision, and in doing so, set forth the pmveiling law concerning the

tort of lack of Informed consenf. Ante, ¶5-

{g^s} ldickeifs usefulness in our review of this case is two-fold: In addition to

providing the applicable and oontroiling law for the issues herein, Its ciroumstanrssare

also simiiar to this case because of the trial court in Nickeff having granted a JNOV

mo6on, while in this case the trial oourt granted the def.endanCs motion for a directed

verdict. See, e.g., Texter v. D.O. Summers Cleaners & Shirt Laurndry Co., 81 Ohio ât.3d

877, 679, 1998-Ohio-602; Ayers v. Woodard (1957}, 166 Ohio St. 138 (hoiding that ihe

standard for gran6ng a JNOV motion is the same as the one used to sustain a motion for

direoted verdict).
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{q(gy} Another key component from Nfckeff that appiies to our review of this case

was the physician's testimony, In which he denled'feiting to d(sclose information regarding

material dsks or dangers of the procedure to the patien'k Niokefl at 137. In tfiis case, the

only evidenc.e regarding whether Dr. Lennbach discussad or disclosed the material dsks

associated wtth Mr. White's second back surgery came'from Mr. and Mrs. Whlte. (Tr.

250-52; 405-06.) Both of them were pTesent when Dr. Leimbach reaommended the

seaohd back surgery, and both spouses' tes6monywas consEstent-Ahat Dr. Leimbech

referred to the second surgery, qutte simplY, as a "re-do." Id. According to the Whites,

the docksr made no mentfon of the likely presence of sear fissue, Its impact or

consequences on the succe'ss rate of seeond surgeries, and the doctor did not discfose

any addifional risks to them prior to racomrnendkng or parfornting the second svrgery.

Bee Id. Mrs. White in faat testified that she specaficaAy asked Dr. Leimbach about

whether there were ahy risks associated with the second surgery, to which she stated

that Dr. Leirnbach's response was "minimal." (Tr. 406.) 'ihus, the Whites both test1ffed

that Dr. Leirnbach did not d<sdose any addHional risks associated with the second

surgery, and Dr. Leimbach did not refute that testimony.

{qj1U} Dr. Leanbach's office notes tend to corroborate the WhiEes' testimony,

because the offiee notes fall to mention any disciosure of the additional risks assooiated

wiYh the second surgery to Mr. White. in the month prior to Mr. WhiEe's first surgery, Dr..

Leimbach dictated the following notes, on Pebruary 23, 1998: "1 have just seen Robert

VJhite in my office. He wants to proceed with a surgicai approach. We will gat that

scheduled as soon as possibie. We went over at lengfh what surgery Is all about and he
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wants to proceed with it."
(PlainfifPs exhibit No. 1, at 3.) (Emphasis added.) ("office

notes"). Prior to performing the second surgery, Dr. Leimbach stated that

Mr. White did indeed hemiate a disk Vital signs today
noted a blood pressure of 104l54, pulse of 72, respiradorls of
20 and temperature of 97.3.

We talked at langfh today. The best fhing would be to proceed

with pre^exploratlon eaks at his ocnvenlenbcee toWe w'^Il schedu and in two w disk

(Plainiiff's exhibitNo.11, at 2.) (Emphesis added.)

{¶ii) Although neither exampSe contains specitic language that outtines

Dr. Leimbach`s discussion of risks per as, It is clear from the confeext in'the flrst example

("and he wants to proceed with IV') that the subject of the 1engEhy discussion was related

to pros end cons of having the surgarY and the iiming of such surgery.

(J12} The Inferences drawn from the ofioe notes are contirmed by the hospitat

pre-procedure forms, in which on March 10, 199s Dr. Leimbach signed his name and

checked the "yes" box indicating that he had received Mr. White's informed consent.

(Piainfdf's exhibit No. 9.) But on the form completed prior to the second surgery, Dr.

Leimbach did not Indicate that he received Mr. White's informed consent, (Plaintifrs

exhibit No. 17.)

{113} This exact same finding is dupRcated in the hospitaPs operative reports. In

the rsport from the first surgery, the notations indicate as fo8owsc 'The risks of thhe

procadure ware explained to the pafient, and he requested fhe procedure after fhe failure

of conservative eare." (Plainfiffs exhibit No. 10.) There ls no simiEar notation in fhe

operafive reportfram the second surgery. (PlaintifPs exhibit'No.18.)
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{114} Although Dr. Lelmbach did tesfify that he obtained Mr. White's informed

consent prfor to performing ihe secondsurgery. the doctor d'ui adcnowiedge the.risks

associated with a second lamineotomyldisceotomy, and testMed to his understanding that

they are significantiy higher with a"re-do" than they are with the same procedure when it

Is performed for the first time. (1'r. 204-06.)

{q[7.5) Perhaps the trial court agreed with the Whites fnsofar as Dr. Leimbach

fai{ed to obtain Mr. Whtte's fnformed eonsent prior to the second surgery, because In its

decision, the court stated: "[fjhere just hasn`t been suRrident testlmony to meet the

cecond element of [lJickellJ." (Tr. 702,) The second element in tJickell is limited to

whether the undisclosed daks aefuatiy materia(ized, and caused in)ury to the patient. See

Nicke)1
at 186. The trial court d'id not find a lack of evidence about a failure ef informed

consent.

{116) The evidence before the trial court was more than sufficient to create a

questlon of fact for the jury; in faat, Dr. Lelmbach's office notes from two weeks after the

surgery were suf{icient to est'ab6sh the second prong of Nickelk

Robert Indeed s81f has a lot of pain In the leg even after the
second surgery. I was vary disappointed with the second
surgery because when I got in ihare I really fouhd no
hemiated disk. EveryBdng was flush on the floor of the canaly]
arid there is a lot of scar tissueL] which I had th dissect off the
root [sic] and ft did not surprise me he still haasa j' ot^4e pa^
and throbbing that leg and a lot of burning ps
there.' * * That Is what I was afraid oPwtfh the scar tfssue and

the second operaffon and we just made R worse.

(F'laintiffs exhibtt No..11, at 3.) (Emphasis added.)

{117} Counsal for Dr. Leimbach tries to address the Issues here by direc6ng the

courrs attenfion to questions about which physiclans were quati8ed as experts. Counsel
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argues that since Mr. White knew that there were "no guarantees" with the second

surgery, the trlal courts ruling shouid be afSnned. Whether or not Dr. Lelmbaoh made

guarantees to Mr, White is irreievant, because Whiia is not alleging that the resuits of the

second surgery wara less fhan he had hoped for-his claim Is based on the fact that the

second surgery made his wndition worse, and had he known that this was a real

possihiiity, he wouid not have chosen to have the surgery in the first piace. Counsei for

app®tlee's retiance on Brunf v. Tatsurni (1976), 46 Ohio St2d 127, Is misplaced, because

that case was a madical negligence case. Its fieating menfion of informed consent was

merely dicta. See id., (cating Canterbury at 782-83); cf. Nfckell at 138. Moreover, even if

Brunl
were eonlroliing, it would not be dispositive of this case because it does not set forth

a bdght-fine rule requiring per se medical expert testimony in every such oase:

The issua as to whether the physician and surgeon has
proeeeded In the treatment of a patiant with the requisite
standard of care and skill must ordinarDy be detem-dned from
the tesfimony of medical experte.41 AmeTican Jurisprudence,
Physicians & Surgeons, Section 129; 81 A.LR.2d 590, 601. It
should be noted that ihere is an exception to that tuie In cases
whera the nature of the case Is such that the lack of sKili or
care of the physialan and surgeon Is so apparent as to be

wlthin the oomprehension of laymen and raquires only
common knowledge and experience to understand and judge
it, and in such oase expert tesUmony Is nof necessary. See
-iubach V Coie (19'R` 133 Ohio St 137 12 N.E2d 183,
and, generaUy, Morcan v Sheopard l19a3^ Ohio Aoo.. 18
N E.2d SOB[.j

Brunf at 130 (Emphasis added.)

{q(is} Bruni stands for the proposiiion lfiat medical expert testimony is ordinarity

required to prove whether a physician's care did not meet the minimum standard--in

medicai negligence cases. And in additlon to quaiifyirig the rule by inser8ng ordinan1y in

Appx. 011



9
No. 09AP^674

the syilabus, the Brunf court also oan'ed out a specific except9on to the rule, which

eliminates the expert testimony requlrement altogafher in sltuations when a jury would be

capable of uhderstanding the Issues vJithout expert tesGmony. Ick, see also Dawson v. Sf,

Elizabeth Hasp. Nled. Cfr. (Od. 7,1898), 7th Dist.,No. 97 C.A. 53, 1998 Wt-775008, `4.

{¶19} We have already noted that this is not a medicel melpractlce case, and it

does not sound in negligencs. Appallee cites this courtk deaision 1n Fernandez v. Ohio

State Pain Contral Ctr., 14th Dist No. 08AP-1018, 2004-Ohio-6713, for the proposition

that Mckeq also requires expert testfrnony to prove the existenes of any undisclosed

materel risks and dangers that are typically associated wtth a sutgloal procedura. See Id.

at 115 (quoiing Valer7us v. Freeman (Oct. 19, 1994), 1st Dist. No. C-930658). On the

facts of this case, however, our dedsion in Farnandez is inapposite. In this, case, it Is

abundantty clear from the tastimony of several physiclans-inciuding the actual surgedn

who performed the pracedure-that the undisclosad rnaterial risks and dangers

associated with undergoing a second lamineetomy/disceetomy include the presence of

scar tissue, •and tha likelihood of making the axisting pain worse. Even if controlling case

law existed that recpires expert tes8mony in lack of infomtiod eon'sent cases, there is no

reason why the axceptlon(s) In Brunf wouid not slmilarly appiy. Regardless, the record is

replete wlth evidence that Mr. White's condition was made worse because of the second

surgery, and the presence of scartlssue.

{q2®) The only physician who seemed to testdy inconsfstently with this common

viewpoint was Dr. Gary t?.ea, the defense expert who never tleated Mr. Whlfe, or had the

benefit oP examining him, either befors or after the second surgery. (Tr. 506.) Dr. Rea

gave direct tesiimony to the jury, and then just 15 to 20 minutes into his cross-
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examinaYwn, the trtai judge dismissed the jury for the afternoon: "it can't happen. We

have time constraints as regards to the jury's fime." (Tr. 625.) Once the jury was

excused on June 24, 2009, ihey wouid never see.Dr. R^a again. PiairrtUs counsel was

aiiowed. to continue his cross-examtnatloh, but the jury was not ahte to see Its effecf or

gauge Dr: Rea's demeanor dudng cross-examination. (Tr. 563-90.)

(1Z4) Experts routinely testify via video deposition, or using some other out-of-

court medium. However, t is highly Irregular for any witness to give five testimony on

direct-examination, and than fail to afford opposing counsel with tha opportunity for live

presentation or cross-examihatlon.

($22} Regardless of which party's counsel, if arry, quailfied each individual

physioian as an expert to the tdai court, our revlew of the trial'transctipt and record

reveals that each is an expert in his own right. The unfortunate fact that Dr. Letmbach

suffered a stroke between the Bme he performed the surgery on Mr. White and the fime

he testlfied at trial does not change the fact that he was a licensed physician when his

offtce notes and hospital records were developed.

{1231 As noted earlier, Civ.R. 50(A)(4) requires that when a directed verdict Is

sought, evidehaa must be construeed most strongly in favor of the nonmoving patty,

lncluding all inferencas drawn therefrom. If, after doing so, there Is any doubt as to which

side is supported by that evidence, the.trial court niust deny the motion. Given Dr.

Leimbach's office notes alone; there Is sufFcfeirt evidence to create enough doubt as to

whefher the undisclosed dsks of the second surgery aoiually materialized and caused Mr.

White additionai pain.
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{124} Counsel for Dr. Leimbach also argues that another physician-Dr. N6chael

Miner, who gave the Whites a second opinion prior to them proeeeding wifh.tha second

surgery-infomied the Whites about the additional dsks associated with the second

surgery. (See Appailee`s Bref, at.6.) Dr. Miner's testtmony was capable of being

considered by the )ury, but did not erase tha contrary evidence of iack of Informed

consent from Dr. Laimbach for purposes of Civ.R. 60(A).

{125} We find that the evidence was sufficient to withstand Dr. Leimbach's

directed verdict motion, and we accordingly sustain the sole assignment of arror.

Having sustained the assignment of error, we vacate the Judgmant of the Franklin

County Court of Commoh Pieas, and remand this case to the trfai court for further

appropriate procemdings.

Judgment vacated and temanded
for further pteceedings.

SADLER., J., concurs in judgment only.
FRENCH, J., dissents.

FRENCH, J., dissenting.

{q26} I respeotfully dissent. I agree with fhe majortty that quesfions of fact n:main

as to the first NPckelf factor, which asks whether material risks of the second surgery were

discfosed to Mr. White, I disagr®a, however, that quesffons remain as to the ascond

NickeR factor, which asks whefher the undiseiosed risks materiailzed and caused injury to

Mr. White. i:ecausa Mr. White cannot meet ap three prongs of the NickeH test, in my

view, a directed verdict was proper.
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{V7} in a case invotving a claim of lack of Informed cansant, expsrt testimony is

required to estabfish what the material risks were, vwhether they matettallzed, and whefher

they proximately caused the injury at issue. Hdlman v. Kosnik, 10th Dist. No. 07AP-942,

2008-Ohio-6303, q11D, citing Femandez v. Ohio State Pain Control Ctr., 10th Dist. No.

D3AP-1018, 2004-Ohio-8713. "in Ohio, the admissibility of expert testimony that an event

is the proximate cause is contingent upon the expression of an opinion by the expert with

respecf to the causative event in terms of probability." 5€irrson Y. England, 69 Ohio St.3d

451, 456, 1994-Ohio-35. An "event is probable if there is a greater than fifiy percent

Iikeiihood fhat it prbduced theocourrence atissua." ld.

{92s} Here, ldlr. Wfiite contends that ha presented expert testimony that the high

rlsk of an unfavorable outcome from the second surgery was not disclosed, that the

unfavorable outcome did occur, and that the unfavorabie outcome caused his lnjudes,

which tnciude severe chronic pain and swelling and discoloration in his leg. tn support, he

does not offer his own expert's tesiimony. Rather, he points to the fiollowing three

sources: (1) Dr. Leimbach's office note; (2) Dr. Miner`s testimony; and (3) Dr. Rea's cross-

examination.

{I29} First, Dr. Leimbach's of$ce notes do not consfitute expert testimony. The

parties agree that Dr. Leimbach testified as a fact witness, not an expert, at triai. In one

past-operative offica note, whlch W. Whlte submitted as Exhibit 11, Dr. Leimbach stated

that he was "very disappointed" with the second surgery because he found no hemiated

disk, but did find extansive scar tissue, which he had to dissect. (Ootober 29, 1998 Office

Note} He noted; "That Is what I was afraid of with the soar fissue and the second

operafion and we just made it worse.° While cartainty evidence that the second surgery
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made some aspect of Mr. White`s condifion worse, the note was not an expression of an

opinion by an expert that there is a greater than 50 percent Ilkellhood that the second

surgery produced Mr. Whife's injuries, Therefore, under Sfinson, itwas not admissibie as

expert testimony for the purpose of proving proximate cause and meefing the second

lVickel! factor.

{q3o} Second, Dr. Miner, while an expert, tlid not tasfify that the seaond surgery

caused Mr. Whit.e's injuries. Dr. Miner testified that he saw Mr. White in October 199B,

and, as was hfs custcm, he would have disclosed the risks associated with the second

surgery. Defense counse) asked Dr. Miner whether any of the matedal risks of the

second surgery occurred, and Dr. Miner repifed, "I am not aware of any of those risks

occurring after either of the surgeries." (Vol. IV Tr. 617.) Dr. Miner also stated that the

second surgery did not make the pain worse. (Vol. IVTr. 619.) When asked whether "in

all medicai probability, more fikely than not," Mr. Whlte wouid be In pain even without the

second surgery, Dr. Miner stated: "Yes:" (Vol. IV Tr. 626.) At the end of his direct

testimony, Dr. Miner confirmed that his opinions were to a reasonable degree of inedicat

probability and were based on his educafion, training, and experience, l,is revrew of the

medical records, and his two examinations of Mr. White.

{1^31} Mr. Wfiite notes that, on cxoss•examinafion, Dr. Miner testified that his

symptoms, which are classic symptoms of causalgia, did not exist before the second

surgery and that tfiese symptoms can ocour after nerve injury. Dr. Miner agreed vedh

counsers assumed symptoms and agreed that, given such symptoms, Dr. 4.eimbadi`s

concem about causaigis would have been jusFtffed. Dr. Miner atso agreed that Mr.

Wltite's severe foot pain shorUy after surgery was an indication of nerve damage.
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Although Dr. Miner agreed that the foot pain could not be attributed to the fall in

August 1998, Dr. Miner ind[cated that the faEl "set him up for this whcie terribie outrxtma

that he has had "(Vol. IV Tr. 655.)

{y32} At no lime did Dr. Miner testify that the sacond surgery caused Mr. Whita's

injudes. On cross-examination, he agreed that Mr. Whlte showed signs of causaigfa and

nenre damage, but he never stated that, in his medical opinion, the seaond surgery was

the likely cause of these or other injutias, nor did he recant or contradict his earlier

opinions. Therefore, Dr. Minets testimony on cross-examination was not ey,pert

testimony that the second surgery was the prozimate cause of Mr. White's inJuries.

{qi33} Third, Dr. Rea tes6fied that the seaond surgery did nat cause Mr. White's

injuries. He stated that, in his opinion, the sebond surgety did not change anything and

that, even if the second surgery had not been petfonned, Mr. White's condifion would be

the same. (Vol. tif Tr. 507.) He also stated that Mr. White's fall in August 1996 was the

cause of his injuries. (Vol. III Tr. 508.)

{4'34) Nevertheless, Mr. White points to the feliowing dialogue during Dr. Rea`s

oross-exarnination.

4. Dootor, we have very different pain immediately after the
October surgery, true?

A. We do have some ditference, yes.

Q. That difference cannot simply be attributed to the fall and
the tethering, true?

A. Tn,e.

Q. That difference has to have occurred somehow, correct?

A. Correct.
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Q. The only event ifiat really takes place between the time
of the fall In August, and the time Mr. White wakes up out of

anesthesia with that raw pain in his foot, the only event that

oacurs Is the surgery, tnae7

A. That's correct.

15

Gt. So, it is fair to attribute that raw buming pain to the
surgery, is k not?

A. 'tt could be. It couid also be a combination of just
continued pain from the tssue. But, yes, It could be from the
surgery.

Q. That Is the most likely cause, true, because we didn't
have that symptomatology prior to the surgery?

A. Correat

(Voi. fli Tr. 532.)

{y(35} Mr. White points to this last atatement, which he interprets as Dr. Rea's

agreement that the surgery was the "most I'keiy cause" of his severe foot pain, as expert

testimony in support of his claim that the sernnd surgery caused his injuries. When

questionedfurther about the #oot pain, however•, Dr. Rea stated that Mr. White also had

severe foot pain prtor tA the surgery. He did nbt recant tfis eariier testimony that the

secand surgery did not cause Mr. White's Injuries. For example, during this same cross-

examin'ation, Dr, Rea stated that "the tethering and the fall together, those are the two

things that are most likely to have caused a1f of his pain." (Vot. Ili Tr. 530.) Mr. White's

"counsel asked: "You are tafking abciut the pain that also postdated the October surgery?

(Vol. III Tr. 530.) Dr, Rea answered: "Yes, fhe long term pain." (Voi.1II Tr. 530.)

{q36} Dr. Rea had also been asked on direct examination, In terms of "the

ongoing problems that Mr. Whtte Is experiencing, is the'cause of those problems fhe faii

or is the cause of these problems the surgery?" {Voi. III Tr. 507-08.) Dr. Rea answered:
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"I think, in terms of iF you look at the overaq picture before the surgery, and the overali

picpue after the surgery now, t think it is because of the fall:' (Vol. III Tr. 508.) Whither

Dr. Rea misspoka, misheard the question or ariswared a hypothetical situation when he

Cater said, "correct," in response to Mr. White's counsel's question, he did not change or

recant his expert opinion that the second surgety did not cause Mr. White's Injurfes.

{V7} Ohio appellate courts, iricluding thls one, have stated that erosion of an

expert's opinion "'due to eifectve cross-axaminagon does not nagafe that opinion; rather

it only goes to weight and oredibility.' * Heath v, 7e1oh, 10th Dist. No. 03AP-1100, 2004-

Ohio-33B9; 9(14, quoting Galfeiti v. Surrrs lnternafl. (9991), 74 Ohio App3d 680, 6B4

(Christiey, P.J., concurring). 'Thus, the party moving for a directed verdict must show that

fhe testimony was resolved in its favor by a direct conGadicfion, negation, or recantation

of the testimony given by the witness on direot examination." Neath at 114. If the moving

party does not show a direct contradicffon, negaflon or recantaiion of the testimony, "the

tesCimony given on aoss-examina6on only arouses speculation regarding the witness's

t.estimony on direct and leaves a quesfion of fact for the Jury to detelttsine. *** ln other

words, 'subsequent recantations of certainty on cross-examfnation do not destroy the

admissibility of the testimony, but aet as impeachments of the expert`s credibifity'" ld.,

quoting Gatfetti at 665-BB (Ford, J., ooncurring). Acxord Segedy v. Cardiothoracic and

Uascular Surgery of Akron, Inc., 182 Ohio App.3d 768, 2009-Ohio-248D, yJ18 (stating that

any confliot between an- expert docdors answers on direct examinafion and artswers on

cross-examination "may have affected the weight and credibility of his opinions, but did

not, alone, serve to recant his pfior testimony"): Lanzone v. Zarl: 11th Disf. No. 2007-L-

073, 2O08-0h1a 1496, q(63 (re)ec6ng the appeflant's attempt to "selectively choose
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por6ons" of experts' tesfimony and concluding that, "when read In its entirety, [ihe

experts'j tesFimony, albeit tested by effective cross-examSnafion; Is not tantamount to a

recantation'9.

{q(38j Here, Dr. Rea's testimony oh direct examination, offered on behalf of Dr.

Leimbach,-the defendant, was sufffciant to establish,a prima facie case as a mafter of law

that something other than the second surgery caused, Mr. White's injuries. Dr. Rea's

agreement with one statement by Mr. White's counsel that the surgery was the most h`kely

cause of M. Whtte's post-operat{ve foot pain, standing alone, did not negate Dr. Ftea's

ezpert opSnion that the second surgery had no fmpact on Mr. White; rather, that

statemeht, If it has any irrlpact at aA, goes to the weight and credibility to be afforded Dr.

Ftea's opinlon.

{4.j39} Mr. White offers no precedent for his asser4on that an isoiated, inconsistent •

statement by a defendants expert on cress-examination, standing alone, arreates a prima

fade case for proximate cause on behalf of the plaintiff. While he may have Weakened

the veraaity of the tes8mony of Dr. Leimbach's experts, Mr. White off•ered no expert

testimony that the second surgery was the proximate cause of his in)uries. Because Mr.

White failed to meet the second tJickell factor, iri my view, a diracted verdict on behalf of

Dr. Leirnbach was proper. The majodty having reached a different conckusion, I

respectfully dissent.
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For the teasons stated In the dectsion of #iis court rendered herein on

Aprif 2% 2040, the sole assignment of error is sustrained It is ihe judgment and order of

this court that the judgcnent of the Frenkiin County Court of Comrnon Pleas is reversed

ancl WIs cause is remanded to that acsuct for further proceadhsgs In accordance wdh law

consistent voith said deoision. CosW sYtaR be assessed against appeitee.

TYACif, •J., & S LER, d

By:
dge G. Ty , P.J.Ju
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TYACK, P.J.

{qij Dr. Warren H. Leimbach, II, peTFonned a iaminectomy/discectomy (back

surgery) on appellant, Robert N. White, in March 1996, and again a few months later,

after Mr. White slipped and re-injared the same disc. Prior to the second surgery,

Dr. Leimbach aliegedly faiied to disdose the signWicant additionai riska associated with

performing the exact same surgery again-that the existing scar tissue from the old

surgery would kkeiy compiicate the procedure, and the hlcelihood of lasting pain would be

much greater after a second surgery reiative to a first procedure. The second surgery left
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tJir. White with permanent, chronic pain, which requires him to take heavy narcotic

medications, and he aiieges that had he known about the known risks associated with the

seccnd surgery he wouki not have chosen to prooeed with R. Mr. White ultimatety filed

suit against Dr. Leimbach in Apri 2000, but the case was delayed for several years. Trial

finally began in June 2DD9, and at the ciose of evidence, Dr. Leimbach made a mofion for

a directed verdict, whtsich the trial oourt granted.

{12} The reievant evidence at trial revealed the foitowing: (a) Dr. Leimbach knew

that the second surgery carried a much greater risk of a poor outcome than the first;

(b) based on the documentary evidence and the testimony of Mr. White and his wife-

who were both present at all medicai appointments-Dr. Leimbach did not mentlon the

greater risk(s) associated with the second surgery; (c) Mr. WhiCe's conditron was

significantly worse after the second surgery; and (d) the second surgery was the most

likely cause of Mr. White's deteriorated condsion. At issue here, is whether this evidence,

viewed under the proper standard, was sufficient to create a question of fact for the jury.

We answer that question in the affirmative, and accordingly we reverse the decision of the

triai court.

{93i Mr. and Mrs. White assign a single error fbr our consideration:

THE TRIAL COURT ERRED WHEN IT GRANTED A
DIRECTED VERDICT IN FAVOR OF DEE:ENDANT AT T(iE
CLOSE OF ALL THE EVIDENCE.

(14) Mo6ons for directed vardict are govemed by Civ.R. 50(A)(4), which requires

a tdai court to construe all evidence most strongly in favor of the nonmoving party, and

after doing, so. determine whether the evidence dictates that the only reasonable

conclusion able to be drawn therefrom is adverse to the nonmoving party. See Goodyear
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77re &£tnbber Co. v. Aetna Cas. & 3ur. Co., 95 Ohio St.3d 512, 514, 2002-Ohio-2642;

Rrata v. Breckenddge-Remy Co. (1982), 69 Ohio St.2d 66, 69. This "reasonabie minds"

test requires the triai aourt to discern only whether there exists any evidence of

substanbve probative value that favors the position of fhe nonmoving party. id. When

deciding a direoted verdict mofion, the trial courle decision should not involve weighing of

the evidence or evaluating the credibiAty of witnesses; rather, ifs detennination is a

quesfion of law: Was there sufficient maferiat evidence at tdai to cn:ate a factual question

for the jury? McConnell v. Hunt Sports Ent (1999), 132 Ohio App.3d 667, 886-87. "A

motion for a directed verdict raises a question of law because it examines the materiality

of the evidence, as opposed to the conclusions to be drawn from the evidence:" Wagner

v. Roche LaborsGories, 77 Ohio St.3d 116, 119-20, 1996-Ohio-86, ciEin® Ruta at 615-69.

Acoordingiy, our review of a triai court`s ruling on a motion for directed verdict is da novo.

McConnelf, supra.

(15) The tort of lack of informed consent is established when: (1) a physician

faiis to disclose and discuss material rieks or dangers that are inherentiy associated witlh

a proposed medical treatment or procedure; and (2) the undisclosed risk or danger

actually materializes, and is the proximate cause of the patienfs injury; if (8) a reasonable

person would have declined the treatment or proretlure in the event that the physician

had properiy apprised them of the potentiai risks involved. NickeA v. Gonzalez (1985), 17

Ohio St.3d 136, syllabus.

{16} This is not a medical ma$sractice case, nor Is it a negiigence case per se.

The tort of lack of infom►ed consent emanates from the common law tort of batfery, which

is an unconsented, offensive touching. See, e.g., Anderson v. SL FrancfsSt. George
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Hosp., Inc. (1996), 77 Ohto St.3d 82, 84; cf. Centerbury v. Spence (C.A.D.C.1g72). 464

F.2d 772, 782--63 ("It is the settied ruia that therapy not authorized by the patient may

amount to a tort--a common law batteryJUy the physician.'); W.E. Shiptey, Anrmtation,

Ua6ili(y o€ Physicran or Suryeon for Extending Operation or 77eatmenf Beyond that

Expressly Authorized (1967), 56 A.L.R.2d 695, Sectlon 2.

{17} In Niakell, the plaintiff-patient suffered irorn a pacf'iat paralysis of the arm

after undergoing a procedure to relieve thoracic outlet syndrome. The case went all the

way to verdict, and the jury found in favor of the defendant-physieian. Id. -at 137. The

trial court, however, granted the plaintitPs' judgment noiwithatanding the verdict ("JNOV")

motion, and ordered a new trial on the issue of damages. The jury awarded $0 damages,

and the plairitiffs appealed. After reviewing the record, the First Distriot Court of Appeals

found that the trial court erroneousfy granted plaintift's JNOV motion. The Supreme Court

of Ohio aff'irmed that decision, and in doing so, set forth the prevailing law concerning the

tort of lack of informed consent. Ante, ¶5.

{qrta} lUickelPs usefulness in our review of this case is hvo-foid: In add"dion to

providing the applicable and controlfirtg law for the issues herein, Its circumstanbes are

also snn2ar to this case because of the trial court In Nicke/f having granted a JNOV

enotion, while in this case the trtai court granted the defendanrs motion for a din:cted

verdict. See, e.g., Tex/er v, D.O. Summers Cleaners & Shirt Laundry Co., 81 Ohio St3d

677. 679, 1998-Ohio-602; Ayers V. Woodard (1967), 166 Ohio SL 138 (holding that the

standard for granting a JNOV motion is the same as the one used to sustain a motion for

directed verdict).
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{q19} Another key component from Nicked that applies to our review of this case

was the physician's tesfimony, in which he denied faiGng to disciose Information regarding

matetiai risks or dangers of tha procedure to the patient. PViokeff at 137. In this case, the

only evidence regarding whether Dr. Leimbach discussed or disclosed the matedai risks

associated with Mr. White's seoond back surgery came from Mr. and Mrs. White. (t'r.

250-52; 405-06.) Both of them were present when Dr. Leimbach reonmmended the

second back surgery, and both spouses' testimony was consistent-that Dr. Leimbach

referred to the second surgery, quite simpiy, as a"re-do:' id. According to the Whites,

the doctor made no mention of the likely presence of scmr tissue, its impaet or

consequences on the suocess iate of second surgedes, and the doctor did not disciose

any addidonai dsks to them prior to teoommending or performing the second surgery.

See id. Mrs. White in fact testified that she specficaiiy asked Dr. Leimbach about

whether there were any risks associated with the second surgery, to which she stated

that Dr. Leimbach's response was "minimal." (Tr. 400.) Thus, the Whites both testified

that Dr. Leimbach did not disclose any addNionai risks associated wilh the second

surgery, and Dr. Leimbach did not refute that tesfimony.

1$10) Dr. Leimbach's office notes tend to corroborate the Whites' tesfimony,

because the office notes fail to mention any disciosure of the addifionat risks associated

with the second surgery to Mr. White. In the month prior to Mr. White's first surgery, Dr.

Leimbach dictated the following notes, on February 23, 9998: "1 have just seen Robert

White in my office. "`" He wants to prooeed with a surgical approach. We wiii get that

scheduled as soon as possible. We went over at length what surgery is all about and he
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wants to proceed with it." (Plainttffs exhibit No. 1, at 3.) (Emphasis added.) ("office

notes"). Prior to perfomting the second surgery, Dr. Leimbach stated that:

Mr. White did indeed hemiate a disk ***. Vttal signs today
noted a blood pressure of 104t84, pulse of 72, respinitions of
20 and tempeeature of 97.3.

We talked attength today. The best thing would be to proceed
with re-expiora6on and take the disk ouk He is amenable to
this. We will schedule that in two weeks at his comrenience.

(PlaintifPs exhibit Aio.11, at 2.) (Emphasis added.)

(111) Although neither example contains specific language that outiines

Dr. Leimbach's discussion of risks per se, it is clear from the context In the first example

("and he wants to proceed with it") that the subject of the lengthy discussion was related

to pros and cons of having the surgery and the Eiming of such surgery.

1112} The inferenoes drawn from the offwe notes are aonfirmed by the hospital

pre-procedure forms, in which on March 10, 1998 Dr. Leimbach signed his name and

checked the °yes" box indicadng that he had received Mr. WhRe's informed consent.

(Plaintti'f's exhibit No. 9.) But on the forrn eompleted prior to the seoond surgery, Dr.

Leimbach did not indicate that he received Mr. Whtie's infonned consent. (PlaintifPs

exhibit No.17.)

{1113} This exact same finding is duplicated In the hosp'rtal's operative reports. In

the report from the first surgery, the notations indicate as folbws: "Ttre risks of the

procedure were explained to the padent, and he requested the procedure after the failure

of conservative eare:' (PlaintifPs exhibit No. 10.) There is no similar notation in the

operative repoFt from the seoend surgery. (Plaaintifl's exhibit No.18.)
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(914} AHhough Dr. Leimbach did testffy that he obtained Mr. Whib+'s in4onned

consent prior to perforrning the second surgery, the doctor did acknowledge the risks

associated wifh a seoond laminectomyldiscectomy, and tesfitied to his understanding that

thay are significantly higher with a"re-do" than they are with the same procedure when It

is performed for the first time. (Tr. 204-06.)

(¶15} Perhaps the trial court agreed with the Whites insofar as Dr. Leirnbach

failed to obtain Mr. White's informed consent prior to the second surgery, because in its

decision, the court stated: "[f]here just hasn't been sutticlent tesfimony to meet the

second element of jhiickellj." (Tr. 702.) The second element in NickeA is timited to

whether the undisclosed risks actually materiaNzed, and caused injury to the patient. See

Ni¢kell at 138. The trial court crid not find a lack of evidence about a failure of informed

consent.

Mt6} The evidence before the trial court was more than sufficient to create a

ques8on of fact for the jury; in fact, Dr. Leimbach's of6ce notes from two weeks after the

surgery were suffcient to estabiish the second prong of NickeiF

Robert indeed stfll has a lot of pain in the leg even after the
second surgery. I was very disappointed with the second
surgery because when I got in there I really found no
hemiated disk. Everything was flush on the floor of the canalf.l
and there is a lot of scar tissuej,l which I had to dissect off the
root [slc] and fl did not surprise me he stfli has a lot of pain
and throbbing that leg and a fot of burning pain in the foot
there. * * * That is whaf t was afraid of wifh the scarSssue and
the second operation and we/usf made rt worse. *' *

(Plainb'iPs exhibif No. 11, at 3.) (Emphasis added.)

{117} Counsel for Dr. Leimbach tries to address the issues here by directing the

courts attention to questions about which physicians were quaGfied as experts. Counsel
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argues that since Mr. White knew that there were "no guarantees" with the second

surgery, the trial court's ruling should be aftirmed. Whether or not Dr. Leimbach made

guarahtees m Mr. White is inelevant, because White is not aAeging that the resutis of the

second surgery were less than he had hoped for-his ciaim Is based on the fact that the

second surgery made his condition worse, and had he known that this was a real

possibility, he would not have chosen to have the surgary in the first place. Counsel for

appeliee's refiance an Brunt v. Tatsumi (1976), 46 Ohio St2d 127, is misplaced, because

that case was a medical negligence case. its fleeting mention of informed consent was

merefy dicta. See Id., (citing CanWbury at 782-83); cf. NickeN at 138. Moreover, even if

Bruni were oontrolling, it would not be dispositive of this case because it does not set forth

a bright-line rule requidng per se medical expert testimony In evety such case:

The issue as to whether the physician and surgeon has
proceeded in the treatment of a patient with the requisite
standard of care and skill must oniinan7y be determined from
the testimony of inedlcat experts. 41 American Jurispnadence,
Physicians & Surgeons, Secdon 129; 81 A.L.R.2d 590, 601. It
should be noted that there Is an exoep6on to that nrle kt cases
where the nature of the case is such that the lack of skiil or
care of the physician and surgeon is so apparent as to be
within the cornprehension of faymen and requm3s only
common knowiedge and experience to understand and judge
it, and in such case expert testunony is not necessary. See
Hubach v. Cole (1938) 133 Ohio St 137. 12 N.E.2d 183,
and, generally, "^"^r^°^ v Sheonard (19B3) Ohfo Aoo.. 188
N.E 2d 8 .]

Brunr at 130 (Emphasis added.)

($78) Bndni stands for the proposition that medical expert testimony is o►dinarily

required to prove whether a physician's care did not meet the minimum standard-in

medical negligence cases. And in addition to qualifying the rule by inserting omlinadly in
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the syllabus, the Bnenf court also canred out a specific excepfion to the rule, whids

eliminates the expert testiimony requirement altogether in situafions when a jury would be

capable of understanding the Issues without eupert testimony. Id; see also Dawson y St

EtizabeSh Hosp. Med. Ctr. (Oot. 7,1998), 7th Dist. No. 97 C.A. 63,1998 WL 775008, °4.

{¶19} We have already noted that this is not a medical malpractice case, and it

does not sound in negiigence. Appellee cites this court's decision in Fernandez v. Ohio

Stafe Pain Controi Cfr., 10th Dist. No. 03AR1018, 2004-Ohio-8713, for the propos'dton

that NickeO also requires expert testimony to prove the existence of any undisclosed

material risks and dangers that are typically associated with a surgiaal procedure. See ld.

at 115 (quoting Ualerius v. Freeman (Oct. 19, 1994), 1 st Dist. No. C-930858). On the

facts of this case, however, our decision in Pemandez is inapposite. In this case, it is

abundantly clear from the tesfimony of several physicians-including the actual surgeon

who perfonned the procedure-that the undisclosed materiai risks and dangers

associated with undergoing a second laminectomy/discectomy include the presence of

scar tissue, and the likelihood of making the existing pain worse. Even if controlling case

law existed that requires expert testimony in lack of infonned aonsent cases, there is no

reason why the exoeption(s) in Smi would not similady apply. Regardless, the record is

replete with evidence that Mr. White's condition was made wo+se because of the second

surgery, and the presenoe of scar tissue.

{120) The only phys'ician who seemed to testify inconsistentiy with this common

viewpoint was Dr. Gary Rea, the defense expert who never ireated Mr. White, or had the

benefit of examining him, either before or after the second surgery. (Tr. 508.) Dr. Rea

gave direct testimony to the jury, and then just 15 to 20 minutes into his cross-
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examination, the trial judge dismissed the jury for the afternoon: "k can't happen. We

have time constraints as regards to the juty's time." (Tr. 525.) Once the jury was

excused on June 24, 2009, they would never see Dr. Rea again. Piaintiffs counsel was

atiowad to confinue his cross-extsmination, but the Jury was not able to see ffs effect or

gauge Dr. Rea's demeanor dudng cross-examination. (Tr. 563-90.)

{121¢ Experts routinefy testify via video deposifion, or using some other out-of-

oourt medium. However, it is highly irregular for any witness to give live testimony on

direct-exanrination, and then faii to afford opposing counsel with the opportunity for live.

presentation or cross-examinaton.

(122) Regardless of which party's counsel, if any, 4uali6ed each individuai

physician as an expert to the tdal court, our review of the trial tr"anscript and reoord

reveals that each is an expeit In his own dght. The unfortunate fact that Dr. Leimbach

suffered a stroke between the time he pertonned the surgery on Mr. White and the time

he testitted at trial does not change the fact that he Was a licensed physician when his

offic® notes and hospitai records were developed.

^¶z3) As noted earlier, Civ.R. 50(A)(4) requires that when a directed verdict Is

sought, evidence must be construed most strongly in favor of the nonmoving party,

including all inferences drawn therefrom. If, after doin® so, there is any doubt as to which

side is supported by that evidenee, the triat court must deny the motion. Given Dr.

Leimbach's office notes alone, them is sufficient evidence to create enough doubt as to

whether the undisclosed r{sks of the second surgery actuafly materialized and caused Mr.

1Nhite additional pain.

Appx. 031



20681 - 189

No. O9AP-674
11

1Q741 Counsel for Dr. Leimbach also argues that another physician-Dr. Michael

Miner, who gave the tNhitas a second opinion pdor to them proceeding with the second

surgery--infonned the Whites about the additwnat risks associated with the second

surgery. (See Appeiiee's Brief, at 6.) Dr. Minee's testimony was capable of being

considered by the jury, but dtd not erase the oonEraty evidence of lack of infomaed

consent from Dr. Lesnbach for putposas of Civ.R. 50(A).

t9251 We find that the evidence was sufficient to withstand Dr. Laimbach`s

directed verdict motion, and we accordingly sustain the sole assignment of error.

Having sustained the assignment of error, we vacate the judgment of the Frankiin

County Court of Common Pieas, and remand this case to the trial court for further

appropriate proceedings.

Judgment vacated and remanded
for tYjrfher proceedings.

SADLER, J., concurs in judgment only.
FRENCH, J., dissents.

FREPBCH, J., dissenting.

{q26) I tespectfvity dissent. i agree wifh the ma)orily that questions of fact remain

as to the first Nickel/ faotor, which asks whether material risks of the second surgery were

disciosed to Mr. White. I disagree, however, that quesdons remain as to the seoond

Nicke!l factor, which asks whether the undisclosed dsks materiafized and caused injury to

Mr. White. Because Mr. White cannot meet all thnee prongs of the Nickell test, in my

view, a directed verdict was proper.
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(IP7) In a oase invoiving a otaim of iack of infotmed consent, expert testimony [s

required to establish what the materiai r9sks were, whether they materialized, and whether

they proximateiy caused the. injury at issue. Hiflrnan v. Kosnik, 10th Dist, No. 07AP-942,

2008-Ohio-6303, ¶10, citing Femandez v. Ohfo State Pain Control Ctr., tOth Dist No.

03AP-1018, 2004-Ohio-6713. "in Ohio, the adrnissibiily of expert testimony that an event

is the proxi6mate cause is contingent upon the expression of an opinion by the expert with

respect to the causative event in terms of probabil'd.y:' Stinson v. England, 69 Ohio St3d

451, 455, 1994-Ohio-35. An "event is probable if there is a greater than fifty percent

likelihood that it produced the occurrence at issue." id.

(1128} Here, Mr. White contends that he presented expert testimony that the high

risk of an unfavorabie outcome from the seeond surgery was not disclosed, that the

unfavorabte cutcome did occur, and that the unfavorable outcome caused his injuries,

which Include severe chronic pain and sweiiing and diseoioration in his feg. In support, he

does not offer his own experfs testimony. Rather, he points to the foilowing three

sources: (1) Dr. Leimbach's otFce note; (2) Dr. Miner's testimony; and (3) Dr. Rea's cross-

examination.

{¶29} First, Dr. Leimbach's otiice notes do not constitute expert testinwny. The

parties agree that Dr. Leimbach tesffied as a fact witness, not an expert, at triat. In one

post-opeGative office note, which Mr. Wh1te submitted as Exhibit 11, Dr. Leimbach stated

that he was'rery disappointed" witlt the second surgery because he found no hemiated

disk, but did find extensive scar tissue, which he had to dissact. (October 29, 1998 Office

Note.) He noted: "That Is what t was afraid of with the scar tissue and the second

operation and we just made it worse " While certainly evidence that the second surgery
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made some aspect of Mr. White's conditton w®rse, the note was not an expression of an

opinion by an expert that there is a greater than 50 percent rikelihood that the second

surgeryproduced Mr. White's injuries. Therafote, under Sfinson, it was not admissible as

expert testimony for the purpose of proving proximate cause and mee6ng the second

Nickell factor.

{9f30} Second, Dr. Miner, while an expert, did not testify ihat the second surgery

caused Mr. Whfte's injuries. Dr. Miner testified that he saw Mr. White in October 1998,

--m4vaa-was-,,is
r.u5ffltn hewouldhave disclosed the risks associated vdith the second

surgery. Defense counsel asked Dr. Miner whether any of the material risks of the

second surgery oocurred, and Dr. Miner replied, "I am not aware of any of those risks

ocourring after either of fha surgeries" (Vol. IV Tr. 817.) Dr. Miner also stated that the

second surgery did not make the pain worse. (VoI. IV Tr. 619.) When asked whether "in

all medical probability, more 1lkety than not " Mr. White wouid be in pain even without the

second surgery. Dr. Miner stated: "Yes." (VoL IV Tr. 825) At the end of his direct

testimony, Dr. Miner confirmed that his opinions were to a reasonable degree of medical

probability and were based on his education, training, and experience, his review of the

medical rscords, and his two examinations of Mr. Whits.

{1311 Mr. White notes tlrat, on cross-examination, Dr. Miner tesffled that his

symptoms, which are classic symptoms of causaigia, did not exist befare fhe second

surgery and that these symptoms can occur after nerve injury. Dr. Miner agreed wifh

oounset's assumed symptoms and agreed that, given such symptoms, Dr. Leimbach's

concern about causaigia would have been justified. Dr. Miner also agreed that Mr.

White's severe foot pain shor[iy after surgery was an Indication of nerve damage.
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Although Dr. Miner agreed that the foot pain could not be atidbuted to the fall in

August 1998, Dr. Miner indicated that the fall "set him up for this whole terrible outcome

that he has had "(Nol. IV Tr. 656.)

(1321 At no time did Dr. Miner testify that the second surgery caused Mr. White's

injuries. On cross-examination, he agreed that Mr. White showed signs of causaigia and

narve damage, but he never stated that, in his medical opinion, the second surgery was

the ►ikely cause of these or other injuries, nor did he recant or contradict his eariier

opinions. Therefore, Dr. Miner's testimony on cross-examination was not expert

testimony that the seoond surgery was the proxlrnate cause of Mr. Whfte's injudes.

{q33} Third. Dr. Rea tesfified that the second surgery did not cause Mr, White's

injuries. He stated that, in his opinion, the seeond surgery did not change anything and

that, even if the second surgery had not been performed, Mr. White's condition would be

the same. (Vol. lil Tr. 507.) He also stated that Mr. Whlte's fall in August 1998 was the

cause of his injuries. (Voi. III Tr, 508.)

1%34y Nevertheless, Mr. White points to the foilowing diatogue during Dr. Rea's

cross-examination.

0. Doctor, we have very different pain immediately after the
October surgery, true?

A. We do have soma difierence, yes.

Q. That difference carmot simply be attributed to the faN and
the tethering, trae?

A. True.

Q. That difference has to have occurred somehow, correct?

A. Correct.
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0. The oniy event that really takes place beiween the time
of the fail in August, and the time Mr. White wakes up out of
anesthesia with that raw pain in his foot the only event that
occurs is the surgery, true?

A. 1'hat's correct.

Q. So, it is fair to attrbute that raw burning pain to the
surgery, is tt not?

A. (t could be. It eoukl also be a cornbinafion of just
continued pain from the issue. But, yes, it could be from the
surgery.

Q. That is the most likeiy cause, true, because we didn't
have that symptomatology prior to the surgery?

A. Correct.

(Vol. Iit Tr. 532.)

{9351 Mr. White points to this last statement, which he interprets as Dr. Rea's

agreement that the surgery was the "most likely cause" of his severe foot pain, as expert

testimony in support of his claim that the second surgery caused his injuries. When

questioned further about the foot pain, however, Dr. Rea stated that Mr. Whke also had

severe foot pain prior to the surgery. He did not recant his earlier tesfimony that the

seeond surgery did not cause Mr. White`s injudes. . For example, during this same cross-

examination, Dr. Rea stated that "the tethedng and the fall together, those are the two

things that are most likely to have caused all of his pain." (Vol. III Tr. 530.) Mr. tNhite's

counsel asked: "You are taiking about the pain that also postdated the October surgery?"

(Vol.10 Tr. 530.) Dr. Rea answered: "Yes, the long term pain:' (Vol. III Tr. 530.)

{136) Dr. Rea had also been asked on direct examination, in terms of "the

ongoing probiems that Mr. White is experiencing, is the cause of those problems the fall

or is the cause of these problems the surgery?" (Vol. III Tr. 507-08.) Dr. Rea answered:
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"i think, in terms of if you look at the overall picture before the surgery, and the overall

picture after the surgery now, I think It Is because of the fafl." (VoL ttt Tr. 508.) Whether

Dr. Rea misspoke, misheard the question or answered a hypothetical situaHon when he

later said, "correct," in response ffi Mr. Whita's aounsefs ques0on, he did not change or

Yecant his exped opinion that the seeond sutgery did not cause Mr. White's injudes.

(¶37} Ohio appellate courts, including this one, have stated that erosion of an

experE's opinion "'due to effecfive cross-examination does not negate that opinion; tather

it only goes to weight and credibifity.'" Heath v. Teich,l0th bist. No. 03AP-1100, 2004-

Ohid-3389, Q14, quoting Oal(e#i v. 8ums lntemad. (1991), 74 Ohio App.3d 680, 684

(Christley, P.J.. concurring). 'Thus, the party moving for a directed verdict must show that

the testimony was resolved in Its favor by a direct contradiction, negation, or recantation

of the tesfimony given by the witness on direct examination" Heath at ¶14. If the moving

party does not show a direct contradio4ton, negation or recantation of the testimony, "the

testimony given on cross-examination only arouses speculation regarding the witness's

testimony on direct and leaves a question of fact for the jury to determine. * * * In other

words, 'subsequent recantafions of oeRainty on cross-examination do not destroy the

admissibiGty of the testimony, but act as impeachments of the experfs credibifity." ld.,

quoting Qallefti at 685-86 (Ford, J., ooncurring). Accord Segedy v. Ceni7othhoracic and

Vascular Surgery of Akron, ina,182 Ohio App.3d 768, 2009-Ohio 2460, ¶18 (stafing that

any contiict between an expert dootor's answers on direct examination and answers on

cross-examinafion "may have affected the weight and credibft of his opinions, but did

not, alone, serve to recent hts prior testimony"); Lenzone v. tart, 11th Dist. No. 2007-L-

073, 2008-Ohio-1498, 163 (rejeoUng the appellant's attempt to "selectively ehoose
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portions" of experts' tesfimony and conctuding that, "when read in its entin:ty, (the

ezgaris'J tes6mony, aibeit tested by effective cross-examinafion, s not tantamount to a

recantation°7.

{1;8} Here, Dr. Rea's testimony on direct ex'aminafion, offered on behalf of Dr.

Leimbz:r,h, the defendant, was suf8cient to estabUsh a prima facie case as a matter of law

that something other than the seeond surgery caused Mr. White's injuries. Dr. Rea's

agreement with one statement by Mr. White's counsel that the surgery was the most likely

cause of Mr. White's post-operative foot pain, standing alone, did not negate Dr. Rea's

expert opinion that the second surgery had no impact on Mr. Whita; rather, that

statement, if it has any impact at all, goes to the weight and credibility to be afforded Dr.

Rea's opinion.

{1(39; Mr. White offers no precedent for his assertion that an isolated, inconsistent

statement by a defendantis expert on cross-examination, standing alone, creates a prima

facie case for proximate cause on behaff of the piaintiff. While he may have weakened

the veracity of the testimony of Dr. Leimbach's expetis, Mr. White offered no expert

testimony that the second surgery was the proximate cause of his injuries. Because Mr.

WhiPe faiied to meet the secrond NlckeN factor, in my view, a directed verdiet on hehaff of

Dr. Leimbach was proper. The majorky having reached a dffferent conciusion, I

respectFuiiy dissent.

Appx. 038



20681 - 189
1t

No. 09AF`-674

{q{241 Counsel for Dr. Leimbach also argues that another physician-Dr. 4Aichael

idliner, who gave the Whites a second, opinion prior to them proceeding vaith the second

surgery-infomsed the Whites about the add#ional risics associated with the seoond

surgery. (See Appetlee's Brief, at 6.) Dr. Miner's testimony was capable of being

considered by the jury, but did not erase the contrary evidence of lack of infonned

consent from Dr. Leimbach for purposes of Civ.R. 50(A).

4125} We f+nd that the evldence was sufi`icient to withstand Dr. isimbach's

directed verdict motion, and we accanfingly sustain the sole assignment of error,

iiaving sustalned the assignment of error, we vacate the judgment of the FrankTin

County Court of Common Pleas, and remand this case to the triai court for further

appropriate p7oCeedings.

Judgment vacated and remanded
for furfherp,rocesd/ngs.

SADLER, J., concues in judgment only.
FRENCH, J., dissents.

Ff2EPiCH, J., dissen6ng.

{126} 1 respecttuily dissent. I agree with the majority that questions of fact remain

as to the first AHckel/ factor, which asks whether material risks of the second surgery were

disciosed to Mr. White. I disagree, however, that ques[ions remain as to the seoond

Nickell factor, which asks whether the undisclosed risks materiaiized and caused injury to

Mr. White. Because Mr. White cannot meet ail thn:e prongs of the Mtckell test, In my

view, a direcfed veniict was proPac.
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(¶Z7) in a case Involving a ciain of lack of infomted consent, expert tesUmony Is

required to estabGsh what the materiai risks were, whether they materialized, and whether

they proximately caused the in}ury at issue. Nilfman v. Kosnik, 10th t7ist, No. O7AP-042,

2008-Ohio-6303, ^90, ciing Fetnandez V. Ohio Stafe l'afn Control Ctr., 10th Dist No.

ty3AP-101 B.
2004-Ohio-6713. "9n Ohio, the admissibility of eiipert testimony that an event

is the proximate cause is contingent upon the expression of an opinion by the expert wifh

respect to the oausafjve event In terms of probability." Stinson v. Eng(and, 69 Ohio St.3d

451, 455, 1994-Ohio-35. An "event is probable if there is a greater than fifty perc®nt

likelihood that it produced the occurrence at issue." id.

(128) Here, Mr. White ccntends that he presented expert tesfimony that the high

risk of an unfavorable outcome from the second surgery was not disclosed, that the

unfavorabie outcome did ocx:ur, and that the unfavorable outcome caused his injuries,

which include severe chronic pain and swalGng and discoioration in his leg. In support, he

does not offer his own expert's testimony. Rather, he points to the foiiowing three

sources: (1) Dr. Leimbaoh's office note; (2) Dr. Niiner's testimony; and (3) Dr. Rea's cross-

examination.

(¶29) F'irst, Dr. Leirabach's offica notes do not constitute expert testsmony. The

parties agree that Dr. Leimbach tesfified as a fact widness, not an expert, at triai. In one

post-operative office note, which Mr. White submitted as Exhibit 11, Dr. Leimbach stated

that he was "very disappointed" with the second surgery because he found no hemiated

disk, but did find extensive soar Bssue, which he had to dissect. (October 29,199B Officx;

Note.) He noted: 'That is what I was afraid of with the scar tissue and the second

operafion and we just made it worse." VVhile certainly evidence that the second surgery
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made some aspect of Mr. Whiie's condition worse, the note was not an expression of an

opinion by an expert that there is a greater than 50 percent likelihood that the second

surgery produced Mr. White's injuries. Therefore, under Sfinson, It was not admissibie as

expert testimony for the purpose of proving proximate cause and rneeting the saaond

7Niakell factor.

M39} Second, Dr. Miner, while an expert, did not testify that the second surgery

caused Mr. White's injuries. Dr. Miner testiflad that he saw Mr. White in October 1998,

and, as was his custom, he woukl have disclosed the dsks associated with the second

surgery. Defense counsel asked Dr. Miner whether any of the material risks of fhe

second surgery occurred. and Dr. Miner n=pCed. '9 am not aware of any of those risks

occureing after either of the surgeries." (Vol. IV Tr. 617.) Dr. Miner also stated that the

second surgery did not make the pain worse. (VoL IV Tr. 618.) When asked whether "in

ail medical probability, more likely than not," Mr. iNFide would be In pain even without the

second surgery, Dr. Miner stated: "Yes." (Vol. IV Tr. 626.) At the end of his direct

tes6mony, Dr. Miner confirmed that his opinions were to a reasonable degree of inedical

probability and were based on his education, training, and experienoe, his review of the

med'rcai records, and his two examinations of Mr. White.

(131) Mr. White notes that, on cross-examination, Dr. Miner testitied that his

symptoms, which are ciassic symptonis of causalgia, did not exist before the second

surgery and that these symptoms can occur after nerve injury. Dr. M9ner agreed with

counsei's assumed symptoms and agreed that, given such symptoms, Dr. t-eimbach's

concern about causaigia would have been justified. Dr. Miner also agreed that Mr.

VVhite's severe foot pain shortiy after surgery was an indication of nerve damage.
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Although Dr. Miner agreed that the foot pain coutd not be attributed to the fall in

August 1998, Dr. Miner indicated that the fall "set him up for this whole terribie outcome

that he has hadl" (Vol. IV Tr. 656.)

{$32} At no time did Dr. Miner testify that the seasnd surgery caused Mr. White's

injuries. On cross-examination, he agreed that Mr. White showed signs of causalgia and

n®rve damage, but he never stated that, in his medical opinion, the second surgery was

the likely cause of these or other injufies, nor did he recant or contradict his eariier

opinions. Therefore, Dr. Miner`s testimony on cross-examinafion was not expert

testimbny that the seoond surgery wae the proaJmate cause of Mr. Whita's injuries.

{q(33} Thini, Dr. Rea testified that the second surgery did not cause Mr. White's

injuries. He stated that, in his opinion, the second surgery did not change anything and

that, even if the second surgery had not been perfoened, AAr. White's condition would be

the same. (Voi. III Tr. 607.) He aiso stated that Mr. Whife's fall in August 1998 was the

aauss of his Injuries. (Vol. tli Tr. 508.)

1g(34} Nevertheless, Mr. White points to the foIlowing dialogue during Dr. Rea's

cross-examinatbn.

Q. Doctor, we have very different pain immediateiy after the
October surgery, true?

A. We do have some difFerence, yes.

Q. That difference cannot simply be atnibuted to the fall and
the tethering, true?

A. True.

0. That difPerence has to have occurred somehow, correct?

A. Correct
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Q. The only event that really takes piaea between the time

of the fa® in August, and the time Mr. White wakes up out of
anesthesia with that raw pain in his foot, the only event that
occurs is the surgery, true?

A. That's correct.

Q. So, it is fair to attribute that raw burning pain to the
surgery, is I not?

A. it couid be. it aouid also be a combination of just
confinued pain from the Issue. But, yes, it ¢ouid be from the
surgery.

15

Q. That is the most tikeiy cause, true, because we didn't
have that symptomatoiogy prior to the surgery?

A. Correct

(Vol. III Tr. 532.)
{qj35} Mr. Whke points to this last statement, which he interprets as Dr. Rea's

agreement that the surgery was the "most Bkeiy cause" of his severe foot pain, as expert

testimony in support of his ciaim that the second surgery caused his injuries. When

guestioned furifier about the foot pain, however, Dr. Rea stated that Mr. White also had

severe foot pain prior to the surgery. He did not recant his earlier tes8mony that the

second surgery did not cause Mr. White's injudes. For example, during this same cross-

examination, Dr. Rea stated that "the tethering and the faii together, those are the two

things that are most likely to have caused afl of his pain" (Vol. III Tr. 530.) Mr. White's

counsel asked: 'You are talking about the pain that also postdated the Octaber surgery7"

(Vol. III Tr. 530.) Dr. Rea answered: "Yes, the long term pain:" (Vol. III Tr. 530.)

{¶36} Dr. Rea had also been asked on direct examination, in terms of "the

ongoing problems that Mr. White is experiencing, is the cause of those problems the faii

or is the cause of these problems the surgery?" (Vol. Iti Tr. 507-08.) Dr. Rea answered:
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"I think, in terms of if you look at the overail picture before the surgery, and the overaii

picture after the surgery now, I think +t is because of the fatl." (Vol. III Tr. 508.) Whether

Dr. Rea misspoke, misheard the qu®stion or answered a hypotheticai sihaation when he

Iater said, "correct," in response to Mr. White's counsefs question, he did not change or

recant his expert opinion that the seamd surgery did not cause Mr. White's injuries.

(¶37) Ohio appeAate eDurts, inciuding this one, have stated that erosion of an

expert's opinion "'due to effecfive cross-examination does not negate that opinion; rather

it only goes to weight and credibility.' " Heath Y. Teich, 10th Dist. No. 03AP-1100, 2004-

Ohio-3389, ¶14, quofing GaQeifi v. Bums lnfematL (1991), 74 Ohio App.3d BBO, 684

(Christley, P.J., concurring): 'Thus, the party moving for a directed verdict must show that

the testimony was n=solved in ss favor by a direct contradiction, negation, or recantation

of the tesOmony given by the witness on direct examination." Heath at 114. If the moving

party does not show a direct conh"adiction, nega6on or recantation of the tesfimony, "the

testimony given on cross-examination only arouses speculation regarding the witness's

testimony on direct and leaves a quesfion of fact for the jury to determine. "" in other

words, 'subsequent recantations of certainty on cross-examination do not destroy the

adrnissibility of the testimony, but act as impeachments of the expert's oredibility' " id.,

quoting GaUettf at 685-BB (Ford, J., aoncur(ng). Accord Seggedy v. Ca►tf)ofhoracic and

Vascular Surgery of Akron, tnc.,182 Ohio App.3d 768, 2009-Ohio 2460, ¶18 (stafing that

any conflk:t between an expert doctor's answers on direct examination and answers on

cross•examinadon "may have affected the weight and ca+edbi8ty of his opinions, but did

not, alone, serve to recant his prior testimony"); 6anzone v. Zart, 11th Dist. No. 2007-L-

073, 2008-Ohio-1498, ¶63 (rejecting the appellants attempt to "selectively choose
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iwrtions" of experts' testimony and canciuding that, "when read h its entUety. tthe

experts'J testimony, aibeit tested by effective cross-examination, is not tantamount to a

recantation")

{Q38} Here, Dr. Rea's testimony on direct exameration, offered on behalf of Dr.

Leimbach, the defendant, was sufflcient to establish a pt'ima facie case as a matter of law

that something other than the second surgery caused Mr. White's injuries. Dr. Rea's

agreement vrith one statement by Mr. VVhite's counsel that the surgery was the most likely

cause of Mr. White's post-operative foot pain, standing alone, did not negate Dr. Rea's

expert opinion that the second surgery had no impact on Mr. White; rather, that

statement, if It has any impact at all, goes to the weight and credibility to be afforded Dr.

Ree's opinion.

{1134} Mr. White offers no precedent for his assertion that an isolated, inconsistent

statement by a defendanCs expert on cross-examination, standing atone, creates a prima

facie case for pro)(mate cause on behatf of the plaintiff. Whiie he may have weakened

the veracity of the test"snony of Dr. Leimbach's experts, Mr. White offered no expert

testimony that the second surgery was the prouinate cause of his injuries. Because Mr.

White failed to meet the eecond Mfcked factor, in my view, a directed verdict on behalf of

Dr. Leimbach was proper. The majority having reached a different conclusion, I

respectfully dissent.
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it is no reflection on the efforts that have

9 been made by counsel for the plaintiff in doing an

10 adequate job•in representing their cTients.

11 But attorneys can't make facts. P.nd the

12 fact of the aituation is that there just hasn't

13 been sufficient testimony to meet the second

14 element of the Nickel requirements. For that

15 reason, as I mentioned, the motiozi is sustai.n.ed.

16 1 Thank you.

17 MR. SMIT9: Thank you, Your Fion.or.

7.8 MR. COOPER: Thank you, Your Honox'.

^yp i Thereupon, the following proffer was made

!21 t by Mr. Cooper regarding the court's ruling on the

122 ^ testimony of Dr. Michae.7. Miner: •

23 NlR. COO8H1t.: On a break during trial, and

24 before the recorded testimony of 77r. Michael Miner

25 1 was played to the jury, plaintiffs' counsel

DARRELL L. F'SL7.'7C, RMR (614) 462-5328 °

D78
PRAN'SCLIPa COt3NTY CaMF$O1t p7sEA8 CC)L3RT onv

THE Cot}RT: Back on the record. Th.e motiott

of the defendant for the dismisssal of the case is

sustained. And in sustaiuiug this motion and I
I!

disma.ss3.ng this cases it is in no way any

reflection on the legitimacy of the suffering that

has been ex:perienced by Mr. White and his family.
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