
0'7jG/NAi

IN THE SUPREME COURT OF OHIO

STATE OF OHIO,

Plaintiff-Appellee,

V.

STEPHEN M.LESTER

Defendant-Appellant.
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I. INTRODUCTION

The most fundamental rules of appellate practice, both civil and criminal, are

those rules regarding final appealable orders and appellate jurisdiction. In order to

provide the necessary order and stability to this area of Ohio law, this Court has issued a

body of case law defining what is and is not a final appealable order and when a court

does or does not have jurisdiction. As a result of these black and white rules regarding

whether or not a particular court has acquired jurisdiction, this Court has recognized

that "[i]f a court acts without jurisdiction, then any proclamation by that court is void."

State ex rel. Tubbs Jones v. Suster, 84 Ohio St. 3d 70, 75, i998-Ohio-275.

In the case at bar, the first time Appellant Stephen M. Lester (hereinafter "Mr.

Lester") obtained a valid final appealable order was when the trial court issued a nunc

pro tunc entry in 2010. Prior to that time, Mr. Lester's previous journal entries were not

final appealable orders because they did not contain the information required by Crim.

R. 32(C).' In dismissing Mr. Lester's appeal from his first and only final appealable

order, the Third District (i) disregarded well-established final appealable order

precedent from this Court, most notably State u. Baker, li9 Ohio St.3d 197, 2oo8-Ohio-

3330, and (2) treated as valid the opinions it had previously rendered in Mr. Lester's

case at a time when the court of appeals had no jurisdiction.

This case thus presents the issues of what is necessary to confer jurisdiction upon

the appellate court in a criminal case and whether there is any legal significance to

actions taken by a court without jurisdiction. In adopting Mr. Lester's propositions of

' Crim. R. 32(C) states in pertinent part: "A judgment of conviction shall set forth
the plea, the verdict or findings and the sentence."



law, this Court should set forth the following rules of law that recognize the fundamental

nature of jurisdiction:

Any action taken by a court prior to jurisdiction being conferred
on that court is invalid and has no effect.

A valid final appealable order - which in a criminal case
requires compliance with Crim. R. 32(c) - is a necessary
prerequisite for the appellate court to acquire jurisdiction.

H. STATEMENT OF RELEVANT FACTS AND STATEMENT OF THE CASE

A. Mr. Lester's First Journal Entry of Conviction Fails to Indicate
the Means of Conviction.

In May of 20o6, Mr. Lester was convicted of Abduction, Theft, Attempted

Felonious Assault, and Aggravated Menacing. (Auglaize County Case No. 2oo6-CR-6,

Journal Entry dated July 10, 2oo6 attached as Appendix at p. A-20) This original

sentencing entry did not indicate whether Mr. Lester was convicted pursuant to a jury

trial, no contest plea, or guilty plea. (Id.) Even though his 20o6 journal entry did not

contain the necessary language describing the means of conviction, Mr. Lester appealed

to the Third District which issued an opinion purporting to affirm in part and reverse in

part. State v. Lester, Third Dist. App. No. 2-o6-31, 2007-Ohio-4239• Specifically, the

Third District opined that Appellant's sentence was in error because the trial court gave

Appellant inconsistent information on postrelease control. The case was remanded back

to the trial court.

B. Mr. Lester's Second Journal Entry of Conviction Fails to
Indicate the Means of Conviction.

On August 30, 2007, the trial court re-sentenced Mr. Lester. In the second

journal entry of conviction, the trial court again failed to indicate whether Mr. Lester

was convicted pursuant to a jury trial, no contest plea, or guilty plea. (Auglaize County

Case No. 20o6-CR-6, Journal Entry dated September 10, 2007 attached as Appendix at
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p. A-22.) Defendant appealed and the Third District issued an opinion purporting to

affirm the judgment of the trial court. State v. Lester, Third Dist. No. 2-07-34, 20o8-

Ohio-i148.

C. In 2010, the Trial Court Corrected the Journal Entry of
Conviction to Finally Add the Means of Conviction.

In 2010, Mr. Lester filed a motion asking the trial court to correct the journal

entry of conviction. The trial court agreed and on April 5, 2010, filed a nunc pro tunc

journal entry that, for the first time, indicated that Mr. Lester "had been convicted,

pursuant to a verdict at Jury Trial returned May 16, 200^..." (Auglaize County Case No.

20o6-CR-6, Journal Entry dated April 5, 201o attached as Appendix at p. 25, emphasis

in original.) On May 3, 2010, Mr. Lester appealed to the Third District.

D. The Third District Dismisses Mr. Lester's Appeal and Certifies to
this Court that a Conflict Exists.

On May 12, 2010, the Third District dismissed Mr. Lester's appeal from the April

5, 2010 journal entry. The Third District stated that "the trial court's April 5, 2oio Nune

Pro Tunc Judgment is not a`final order' subject to appeal, and the instant appeal must

be dismissed for lack of jurisdiction." State v. Lester, Third Dist. No. 2-10-2o at page 3.

(Attached as Appendix at pp. A-4, A-7.) In dismissing this appeal, the Third District

recognized that their decision conflicted with a decision from the Sixth District, State v.

Lampkin, Sixth District No. L-o9-127o (See, Appendix at p. A-io.)2

z In Lampkin, the Sixth District had previously issued an opinion, but because the
journal entry of conviction that formed the basis of that appeal lacked the Crim. R. 32(C)
means of conviction information, that first opinion from the Sixth District was issued in
the absence of a final appealable order. After the trial court in Lampkin issued a
sufficient final appealable order in the form of a nunc pro tunc entry, Lampkin again
appealed to the Sixth District. The Sixth District denied the State's motion to dismiss
the appeal and held that the second appeal was the first justiciable appeal because the
first appellate action occurred when the Sixth District lacked jurisdiction.
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E. This Court Accepts Jurisdiction in Response to Mr. Lester's Pro
Se Certified Conflict and Memorandum in Support of
Jurisdiction.

After the Third District dismissed his appeal, Mr. Lester filed a motion for

certified conflict in the Third District. The Third District agreed and certified a conflict

to this Court. (See Appendix at p. A-ro.)

Mr. Lester filed a pro se notice of appeal and notice of certified conflict with this

Court. (Attached as Appendix pp. A-i, A-8.) This Court accepted jurisdiction over both

cases and directed the parties to brief the following issue:

Is a nunc pro tunc judgment filed for the purpose of correcting a
clerical omission in a prior sentencing judgment by adding
"means of conviction" language, which was readily apparent
throughout the record and to the parties but not originally
included as required by Crim. R. 32(C), a final order subject to

appeal?

The undersigned was appointed to represent Mr. Lester and presents the following

argument.

III. LAW AND ARGUMENT IN SUPPORT OF MR. LESTER'S PROPOSIITON3 OF LAW

The certified question should be answered in the affirmative and this Court

should hold:

A nunc pro tune judgment filed for the purpose of correcting a
clerical omission in a prior sentencing judgment by adding
"means of conviction" language, as required by Crim. R. 32(C),

is a final order subject to appeal.

This holding follows from three propositions of law:

Proposition of Law I: Any action taken by a court prior to jurisdiction
being conferred on that court is invalid and has no effect.

Proposition of Law II: A valid final appealable order - which in a criminal
case requires compliance with Crim. R. 32(c) - is a necessary prerequisite
for the appellate court to acquire jurisdiction.

4



Mr. Lester's argument can be summarized as follows:

• A judicial action taken without jurisdiction is a nullity and has no effect.
See part A infra.

. An appellate court cannot acquire jurisdiction without a valid final
appealable order. See part B infra.

. Pursuant to Crim. R. 32 (C) and Baker, the 2oo6 and 2007 journal entries
were not final appeal orders because they failed to indicate the "means of
conviction." See part C infra.

. The 201o nunc pro tunc journal entry of conviction was the first and only
time a final appealable order was issued in this case. See part D infra.

A. A judicial action taken without jurisdiction is a nullity and has
no effect.

"If a court acts without jurisdiction, then any proclamation by that court is void."

State ex rel. Tubbs Jones v. Suster, 84 Ohio St. 3d 70, 75, 1998-Ohio-275. In other

words, if jurisdiction is not properly conferred on a court, any action taken by that court

is a nullity and has no effect. In re S.J., io6 Ohio St.3d 11, 2005-Ohio-3215.

This Court has consistently applied this principle of appellate practice. In

Hubbard v. Canton City School Board of Educ., 88 Ohio St.3d 14, 200o-Ohio-26o, this

Court vacated the judgment of the court of appeals because the statute that had provided

the basis for the final appealable order to the Fifth District had been determined

unconstitutional after the appellate court rendered its opinion. This Court vacated the

appellate opinion because the subsequently-determined-to-be-deficient final appealable

order meant that even though the appellate court had already issued a decision, the

appellate court lacked jurisdiction when it issued that decision. This Court stated:

"[t]he opinion of the court of appeals is vacated for the reason that the court of appeals

lacked subject-matter jurisdiction for lack of a final appealable order." Notably, even

though the Fifth District eventually came to the same result in the second appeal once a
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valid final appealable order was obtained, the vacated appellate opinion was afforded no

precedential effect.

Not only has this Court refused to give effect to an appellate judgment rendered

in the absence of jurisdiction, this Court refused to give any validity to the actions of a

trial court level court that acted without jurisdiction. In In re S.J., the juvenile court,

during a mandatory bindover hearing, dismissed a murder charge against the juvenile

and amended a felony-murder charge to voluntary manslaughter. The State

immediately appealed. Even though a notice of appeal had been filed, the juvenile court

went ahead and accepted the juvenile's admission to the amended charge of voluntary

manslaughter and declared the juvenile to be delinquent - a finding which would have

precluded the juvenile from being prosecuted as an adult. Id. ¶ 4-5. This Court reversed

and held that "[s]ince the juvenile court in this case acted without jurisdiction, the

court's order adjudicating S.J. a delinquent child is void." Id. at ¶ 15. Further, because

the order adjudicating S.J. a delinquent child was determined to be "void," Double

Jeopardy did not attach. Id. Ultimately, the juvenile in question was bound over and

prosecuted in adult felony court. In sum, because a valid notice of appeal transferred

jurisdiction from the juvenile court to the appellate court, the delinquency finding made

in the absence of jurisdiction had no effect.

By comparison, other states have found that an appellate decision that has been

subsequently determined to have been rendered without jurisdiction has no binding

effect on subsequent appeals. See e.g., Johnson v. State (Tex. 20051171 S.W.3d 643. In

Johnson, the appellate court, on direct appeal, reversed the denial of defendant's motion

to suppress. On discretionary review, the Texas Supreme Court held that the original

notice of appeal to the intermediate appellate court was insufficient to invoke the
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jurisdiction of the appellate court. When the case was eventually returned to the same

intermediate appellate court pursuant to a now-proper notice of appeal, the prior

opinion issued in the absence of jurisdiction had no precedential effect and, in fact, the

second appellate court came to the opposite result and affirmed the denial of the motion

to suppress.

Accordingly, if the Third District did not have jurisdiction when it issued the

20o6 and 20o8 opinions, those opinions have no force or effect. This Court's inquiry

should now shift to determining whether the Third District did or did not have

jurisdiction. As explained in parts B and C infra, the court did not have jurisdiction in

20o6 and 20o8. Rather, the first time the Third District acquired jurisdiction was in

2010.

B. An appellate court cannot acquire jurisdiction without a valid
final appealable order.

The Third District could acquire jurisdiction over the 2oo6 and 2007 journal

entries only if those journal entries were valid final appealable orders. "It is well-

established that an order must be final before it can be reviewed by an appellate court. If

an order is not final, then an appellate court has no jurisdiction." State Automobile

Mutual Insurance Company v. Titanium Metals Corporation, io8 Ohio St.3d 540,

2oo6-Ohio-1713 at ¶ 8 quoting Gen. Acc. Ins. Co. v. Ins. Co. of N. Am. (1989), 44 Ohio

St.3d 17, 20. As this Court explained:

[T]he entire concept of `final orders' is based upon the rationale
that the court making an order which is not final is thereby
retaining jurisdiction for further proceedings. A final order,
therefore, is one disposing of the whole case or some separate and
distinct branch thereof.
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Noble v. Colwell, (1989), 44 Ohio St.3d 92, 94, quoting Lantsberry v. Tilley Lamp Co.

(1971), 27 Ohio St.2d 303, go6.

C. Pursuant to Crim. R. 32(C) and Baker, a journal entry of
conviction is not a final appealable order if it fails to indicate the
"means of conviction."

This Court recently explained, in no uncertain terms, that in order for a journal

entry of conviction to be a final appealable order, Crim. R. 32(C) requires that a number

of specific items of information be included within journal entry of conviction. Crim. R.

32(C) states in pertinent part: "A judgment of conviction shall set forth the plea, the

verdict or findings and the sentence." Interpreting this rule, this Court, stated:

A judgment of conviction is a final appealable order under R.C. 2505.02
when it sets forth (i) the guilty plea, the jury verdict, or the finding of the
court upon which the conviction is based; (2) the sentence; (3) the
signature of the judge; and (4) entry on the journal by the clerk of court.

Baker at ¶ 1 of the syllabus; State v. Ketterer, 126 Ohio St.3d 448, 2oio-Ohio-3831, at

¶ii. In Baker, the journal entry that this Court determined to be deficient in that case

failed to indicate the means by which the defehdant was convicted, i.e., jury trial, no

contest plea, or guilty plea. Baker, supra.

This Court's recent opinion in State v. Fischer, Slip Opinion No. 20io-Ohio-6238

further reinforces the concept that a Baker-compliant journal entry is necessary for a

final appealable order. In Fischer, this Court drew the line between appealable and non-

appealable orders. In Fischer, the trial court's sentence was "illegal" and "void" because

it did not contain the statutorily mandated term of postrelease control. Fischer at ¶ i of

the syllabus. Importantly, however, even though the trial court's sentence in

Fischer was "illegal" and "void," it did not deprive the appellate court of the

jurisdiction to review the judgment because it "did set forth the sentence" as

8



Baker requires. Fischer at ¶ 39. Fischer thus recognizes that, even when a trial court

issues a void and illegal sentence, an appellate court will still acquire jurisdiction when

the trial court issues a final judgment that is Baker-compliant.

1. In order for Mr. Lester's 2oo6 and 2007 journal entries of
conviction to be a valid final appealable orders, they
needed to contain the information required by Crim. R.

32(C) and Baker.

Mr. Lester's 20o6 and 2007 journal entries both contained the same deficiency as

in Baker. Neither Mr. Lester's original 2oo6 journal entry of conviction nor the 2007

post-remand journal entry of conviction constituted a final appealable order because

neither entry indicated whether Mr. Lester was convicted pursuant to a jury trial, no

contest plea, or guilty plea. In other words, neither entry contained the "means of

conviction" as required by Crim. R. 32(C) and Baker.3

' In certifying a conflict to this Court, the Third District was concerned, in part, with the
issue of whether it mattered that the missing "means of conviction" information could be
located in other parts of the record. Baker addressed and resolved this issue when it
held that the Crim. R. 32(C) information, including the means of conviction, must be
contained within the four corners of the judgment entry of conviction. "We noted [in

Baker] that the Twelfth District erroneously interpreted Crim. R. 32(C) when it held that
multiple documents were sufficient to meet the rules requirements and held that `[o]nly
one document can constitute a final appealable order."' State v. Keiterer, 126 Ohio St.3d

448, 20io-Ohio-383i at ¶ 15 quoting Baker at 117. Accordingly, even if the "means of
conviction" language was readily apparent throughout the record, that fact that this
necessary language was not contained within either the 2oo6 or 2007 journal entries
results in orders that are not final appealable orders.
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2. Because the 20o6 and 2007 journal entries were not final
appealable orders, the trial court did exactly what this
Court in State ex rel. Culgan v. Medina Cty. Court of

Common Pleas, ii9 Ohio St.3d 535, 20o8-Ohio-46o9
instructed trial courts to do: issue a journal entry that
complied with Crim. R. 32(C).

Because trial court's 2oo6 and 2007 journal entries were not final appealable

orders, the only way to properly transfer jurisdiction to the appellate court was by

issuing an order that contained all the information required by Crim. R. 32(C). On April

5, 2010, the trial court did exactly that: it issued a journal entry of conviction that, for

the first time, contained all the information required by Crim. R. 32(C) including the fact

that Lester was convicted after a jury trial. In doing so, the trial court did precisely what

this Court instructed the trial court to do in State ex rel. Culgan v. Medina Cty. Court of

Common Pleas, i19 Ohio St.3d 535, 20o8-Ohio-46o9. In Culgan, even though court

of appeals had issued an opinion five years earlier, this court issued writs of

mandamus and procedendo ordering the trial court to issue a sentencing entry that

complied with Crim. R. 32(C) and thus constituted a final appealable order so that the

court of appeals could properly acquire jurisdiction over the case. Thus, not only did the

trial court not err in issuing the nunc pro tunc entry, it had a clear legal duty to do so.

D. In the case at bar, the 2oio nunc pro tunc journal entry of
conviction was the first and only time a final appealable order
was issued in this case.

When the trial court issued is April 5, 201o nunc pro tunc journal entry, it was the

first and only time that valid final appealable order existed in this case.

10



i. Because it merely reflected the undisputed fact that Lester
was convicted after a jury trial, the trial court's April 5,
2010 order was a valid use of nunc pro tunc.

The trial court's April 5, 2010 order was a valid nunc pro tune order. As explained

by this Court in State ex rel. Cruzado v. Zaleski, iii Ohio St.3d 353, 20o6-Ohio-5795, at

¶ i9, a nunc pro tunc entry can only be used to explain what actually happened, not

what the trial court felt should have happened or intended to happen. "Although courts

possess inherent authority to correct clerical errors in judgment entries so that the

record speaks the truth, `nunc pro tunc entries are limited in proper use to reflecting

what the court actually decided, not what the court might or should have decided."'

(Citations omitted.) Here, the trial court's nunc pro tune order added the necessary

language indicating that Mr. Lester was convicted pursuant to a jury trial. This language

reflected what actually happened at trial and, thus, was a valid use of a nunc pro tunc

order.

2. As long as it is a valid use of a nunc pro tunc, a nunc pro
tunc order can be used transform an otherwise non-final
order into a final appealable order.

Moreover a nunc pro tune order can be used provide the necessary information in

order to transform an otherwise non-final order into a final appealable order. See, e.g.,

Wisintainer v. Elcen Power Strut Co. 67 Ohio St.3d 352, 1993-Ohio-12o. In Wisintainer,

this Court reversed the dismissal of an appeal in light of the trial court's nunc pro tune

order indicating that "[f]or good cause shown, and in accordance with Civ. R. 54(B), the

Court expressly finds that there is no just reason for delay." Id at 353.

Trial courts routinely use nunc pro tunc entries in order to turn otherwise non-

final appealable orders into final appealable orders. See e.g., Kelley v. Ruf, i8i Ohio

App•3d 534, 20o9-Ohio-1215 at ¶22-24 (the appellate court had jurisdiction because the
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trial court's nunc pro tunc entry included the necessary "there is no just reason for

delay" Civ. R. 54(B) language.) Indeed, other appellate district are routinely using nunc

pro tune orders to correct Crim. R. 32(C)-deficient journal entries and issue Baker-

compliant entries. State v. Havugiyaremye, Sixth App. No. L-o8-1201, 20io-Ohio-

4204; State ex rel. Moore v. Krichbaum, Seventh App. No. o9 MA 201, 2olo-Ohio-1541;

State v. Fowle, Fifth App. No. o9 CAA 04 0035 20lo-Ohio-586.

Moreover, the time for noting an appeal, and the subsequent conference of

jurisdiction upon the court of appeals, cannot take place until after the nunc pro tune

entry is filed. A court cannot receive jurisdiction retroactively. See e.g., Hubbard,

supra. (Appellate jurisdiction did not occur until a valid final appealable order issued.)

IV. CONCLUSION

The most fundamental question of appellate review is whether a court has

jurisdiction. The answer to this question is not found in shades of gray but rather in

black and white. Regarding the jurisdiction of the appellate court, a final appealable

order is the necessary mechanism by which jurisdiction is conferred on the appellate

court.

In this case, the 2oo6 and 2007 journal entries from the trial court were not final

appealable orders as explained by this Court in Baker. As a result, those journal entries

could not and did not confer jurisdiction to the Third District. Thereafter, in 2010, the

trial court followed this Court's instruction in Culgan and issued an order that, for the

first time, constituted a final appealable order. In contrast to the earlier, deficient

orders, this Baker-compliant order was sufficient to confer jurisdiction to the Third

District. When the Third District dismissed the appeal from this final appealable order,
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it violated established precedent from this Court. Accordingly, the judgment of the

Third District dismissing Mr. Lester's appeal should be reversed.
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EDWIN PIERCE (#0023846)
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IN THE g[7PgEA1E COURT OF OHLO

State of Ohio, Case No. •___^

Plaintiff-Appellee, . On Appeal from the Augliaze
County Court of Appeals,
Third Appellate District.

vs.

Stephen M. Lester, C.A. Case No.: 2-10-20

Defendant-Appellant.

ATOTICE OF APPEAL OF: APPII:SANf SMIII?N M.. LFSTFdt

Appellant Stephen M. Lester hereby gives notice of appeal to the Supreme

Court of Ohio from the judgment of the.Auglaize County Court of Appeals, Third

Appellate District, entered in Court of Appeals Case No.: 2-10-20 on May 12,

2010.

'L'his case raises a substantial.constitutional question., involves a felony,

and is public or great interest.

Respectfully submitted,

Stephen H. ster, in. propria persona
ToCI,Id.#A526919
2001 East Central Avenue
P.O. Box 80033
Toledo, Ohio 43608-0D33

DE,FENDANT-APPELIANT, PRO SE

-2-



PRdOF OF SIItVICE

I attest I sent the Augliaze County Prosecutor a copy of this Nt7TICE OF

APPEAL OF APPELAl`1T s'TEPHIN M. LESTER, by regular U.S. Mail, on
this -Zdday

of June, 2010, by sending it to 201 S. Willipie Street, P.O. Box 1992,

Wapakoneta, Ohio 45895-1992.

Respectfully suxmitted,

Stephen M. Lester, pro-se
ToCI,Id.#A526919
2001 East Ce.ntral Avenue
P.O. Box 80033
Toledo, Ohio 43608-0033

DEFFAVDANT-APPELIANT, PRO SE



IN THE COURT OF APPEALS OF OHIO
THIRD APPELLATE DISTRICT

AUGLAIZE COUNTY

STATE OF OHIO, CASE NO. 2-10-20

PLAINTIFF-APPELLEE,

V.

STEPHEN M. LESTER,

DEFENDANT-APPELLANT.

JUDGMENT
ENTRY

This cause comes before the Court sua sponte for determination as to

whether the appeal should be dismissed for want of jurisdiction.

The record reflects that. a jury returned guilty verdicts in May 2006 to

multiple felonies and one misdemeanor and, in July 2006, the trial court issued a

judgment imposing sentence. Appellant filed an appeal and the judgment of the

trial court was affirmed in pa-t and reversed in part, based on an inconsistent

notification of post release control. State v. Lester, 3`d Dist.No. 2-06-31, 2007-

Ohio-4239; appeal not accepted for review State v. Lester, 117 Ohio St.3d 1500,

2008-Ohio-2028. Appellant filed a motion for post-conviction relief which was

A UGLAfZE Cp
CoUR ror^,,^'

12 2^10
SUE EL LPy i;GrL ER '

CLERK

by the trial court, and that judgment was affirmed, on appeal. State v.
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Case No. 2-10-20

Lester, 3`1 Dist.No. 2-07-23, 2007-Ohio-5627; appeal not accepted for review

State v. Lester, 117 Ohio St.3d 1439, 2008-Ohio-1279.

Appellant was then resentenced by the trial court, and that judgment was

affirmed on appeal. State v. Lester, 3d Dist.No. 2-07-34, 2008-Ohio-1148; appeal

not accepted for review State v. Lester, 119 Ohio St.3d 1413, 2008-Ohio-3880.

Appellant filed a second motion for post-conviction relief which was denied by the

trial court, and that judgment was also affirmed on appeal. State v. Lester (May

11, 2009), 3Td Dist.No. 2-08-24, unreported, appeal not accepted for review State v.

Lester, 122 Ohio St.3d 1524, 2009-Ohio-4776.

Thereafter, on April 5, 2010, the trial court filed a Nunc Pro Tunc Judgment

on resentencing which corrected the prior judgment by adding a line of text to

reflect the fact that the convictions were pursuant to a verdict at jury trial.

Although not stated as such, the purpose was apparently to correct a clerical

omission in the resentencing judgment to reflect that Appellant was convicted at

jury trial. See State v. Baker, 119 Ohio St.3d 197, 2008 Ohio-333Q, requiring that

sentencing judgments include the "means of conviction." Appellant filed the

instant appeal on May 3, 2010.

It is well settled that A nunc pro tunc judgment applies retrospectively to

the judgment which it corrects. A nunc pro tunc judgment is not properly subject

to appeal and does not act to extend the time in which a party can appeal the actual

^o^^2 VCL PAGE



Case No. 2-10-20

judgment of sentence. Gold Touch, Inc. v. TJS Lab, Inc. (1998), 138 Ohio App.3d

106; Roth v. Roth (1989), 65 Ohio App.3d 768; Kuehn v. Kuehn (1988), 55 Ohio

App.3d 245.

In the instant case, the court finds that the trial court issued a Nunc Pro

Tunc Judgment for the sole purpose of retrospectively correcting a clerical

omission in the prior sentencing judgment to comply with Crim.R. 32, No new or

substantial right was affected under R.C. 2505.02(A)(1) by correction of. the

sentencing judgment to reflect what actually occurred and what clearly was

evident throughout the record and, especially, to Appellant. Appellant exhausted

the appellate process when the resentencing judgment was reviewed and affirmed

on appeal, and-the Ohio Supreme Court declined to accept it on further appeal.

See, also, State v. Hall (Jan. 8, 2009), 3rd Dis,No. 12-08-09, unreported Judgment,

dismissing appeal from Nunc Pro Tunc Judgment correcting omission in 2004

Sentencing Judgment; State v. Lyles (Aug. 13, 2009), 3`d Dist.No. 1-09-40,

unreported Judgment, dismissing appeal from Nunc Pro Tunc Judgment correcting

omission in 1999 Sentencing Judgment, discretionary appeal denied State v. Lyles,

123 Ohio St.3d 1523, 2009-Ohio-6487.

Accordingly, we fmd that the trial court's AprIl 5, 2010 Nunc Pro Tunc

Judgment is not a "final order" subject to appeal, and the instant appeal must be

dismissed for lack of jurisdiction.
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Case No. 2-10-20

It is therefore ORDERED, ADJUDGED and DECREED that the appeal

be, and the same hereby is, DISMISSED at the costs of the Appellant for which

judgment is hereby rendered and that the cause be, and the same hereby is,

remanded to the trial court for execution of the judgment for costs.

DATED: MAy'ja, 2010

/jnc
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IN TE3E gUpRIIE CWRT OF OHIO

State of Ohio,

Plaintiff -Appellee,

vs.

Stephen M. lester,

Defendant-Appellant.

10-^.^^'^
Case No.•

Oei.Appeal from the Auglaize
County Court of Appeals,
Third Appellate District.

C.A. Case No.: 02-10-20

NCIiTCE OF CELrfTFlED OOIdFLIC.T

STEPHEN M. LES7:"IIt, pro-se
ToCI,Id.#,A526919
2001 East Central Avenue
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DF.FENDANT-APPELZANr, PRO SE

EDWIN pIERCE ('rF0023&46)
Auglaize County Prosecutor

Ayy 0q7,I,y-gECp`EIT (#0059852)
Assistant Prosecutor
Counsel of Record

Auglaize County Courthouse
201 South Willipie Street
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(419) 738-3274 (FAX)

COUNSEL FOR APPELLEE, STATE OF OHIO
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IN THE SUPg$M (70URT OF Of1IU

State of Ohio,

Plaintiff-Appellee,
Case No.:

On Appeal from the Auglaize
vs. County Court of Appeals,

Third Appellate District.

Stephen M. Lester,
G.A. Case No.: 02-10-20

Defendant-Appellant.

Nf7itCE OF CEItTIFIED CONFL.IGT

Appellant Stephen M. Lesterhereby gives notice of certified conflict

to the Supreme Court of rhio from the judgment of the Auglaize County

Court of Appeals, 1h.ird Appellate District, entered in Court of Appeals

Case No.: 02-10-20 on July 12, 2010.

This certified conflict raises a substantial constitutional questions,

involves a felony, and is one of public or great interest.

Respectfullysubmitted,

S he Ies , in propria persona

ToCI,Id.#A526919
2001 East Central Avenue
Post Office Box 80033
Toledo, Ohio 43608-0033

DF.FE[dDAtdi'-APPELIAhrT, PRO SE

- PROOF OF SERVICE

I attest I sent the Auglaize County Prosecutor a copy of this NOTICE
OF CERTIFIED CONFLICI', by regular U.S. Mail, on this iVday of August,
2010, by sending it to 201 South Willipie Street, Post Office Box 1992,

'nio 45895-1992.Wapakoneta, O

Steph n M. Lester, pro-se
ToCI,Id.#A526919
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IN THE COURT OF APPEALS OF OHIO
THIRD APPELLATE DISTRICT

AUGLAIZE COUNTY

STATE OF OHIO,

PLAINTIFF-APPELLEE,

V.

STEPHEN M. LESTER,;

DEFENDANT-APPELLANT.

CASE NO. 2-10-20

JUDGMENT
ENTRY

This cause comes on for determination of Appellant motion to certify a

conflict as provided in App:R. 25 and Article IV, Sec. 3(B)(4) of the Ohio

Constitution.

Upon consideratioh the Court finds that the judgment in the instant case is

in conflict with the judgments rendered in State v. Lampkin, 6`h Dist. No. L-09-

1270, 2010-Ohio-1971.

Accordingly, the motion to certify is well taken and the following issue

should be certified pursuant to. App.R. 25:

Is a nunc pro tunc judgment filed for the purpose of correcting a clerical
^ AUGtAVE Gq n in a prior sentencing judgment by adding "means of conviction"
CDUFr ^^ e, which was readily apparent throughout the record and to the

partiesi but not originally included as required by Crim.R. 32(C), a final

JL 12&&-r subject to appeal?

^ SUE ELLEFr F^iOHLER
^ C! EnK t!
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Case No. 2-10-20

It is therefore ORDERED that Appellant's motion to certify a conflict be,

and hereby is, granted on the certified issue set forth hereinabove.

JUDGES

DATED: July 12, 2010

ljnc
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IN THE COURT OF APPEALS OF OHIO
SIXTH APPBLLATE DISTRICT

LUCAS COUNTY

State of Ohio Cou;t of Appeals No. L-09-1270

AppeIiee Trial Court No. CR0200601214

v.

Terry. Lee Lampkin, Jr. DECISION AND JUDG.MENT

Appellant Decided: FEB 12 201D

Julia R. Bates, Lucas County Prosecuting Attorney, and
Kevin A. Pituch, Assistant Prosecuting Attorney, for appellee.

Kenneth J. Rexford, for appellant.

PER CtIRIA1vI.

{¶ 1) Appellee, state of Ohio, has filed a motion to dismiss the appeal filed by

defendant, Terry L. Lampkin. Larnpkin has filed a mem.orandum in opposition to the

modon. The case against Lampkin stems from a 2005 aggravated robbery and a

E -10^JRNALIZ.^D
^el2 ioio
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felonious assault at a Toledo car wasb. Lampkin was tried and found guilty by a jury in

November 2006.

{¶ 2} The record contains an order signed by the trial court judge on

November 30,2006, and joumalized on December 1, 2006, which states that L.ampltin

was found guilty by ajury and sets the case for a sentencing hearing on December 1,

2006. Following the sentencing hearing, ajudgment was signed by the judge, filed in the

trial court on December 4, 2006, and entered on the court's journal on December 5, 2006.

The judginent states, in pertinent part,

{¶ 3} "The Court finds that defendant has beeu convicted of Aggravated

Robbery, counts 1& 2*** Felonious Assault, counts 3 & 4***.

{¶ 41 "It is ORDERED that defendant serve a tenn of 10 years - as to Count t and

10 years as to Count 2 in prison. Counts 3 & 4 Felonious Assault, merge with counts I &

2,A.ggravated Robbery as atlied offenses. The sentences are ordered to be served

consecutively

{¶ 5} Lamplcin appealed from his conviction and this courf a.ffumed. See State v.

Lampkin, 6th Dist. No. L-07-1005, 2008-Ohio-2378. Lampkin filed an App.R. 26(13)

application to reopen his appeal which was denied. He then attempted to appeal that

decision to the Obio Supreme Court, but that court declined to accept jurisdiction.

Lampkin's subsequent motion for a delayed appeal to the Suprerne Court of Ohio was

2.



denied as was his motion for postconviction relief in the trial court_ Thus, it would

appear that Lampkin exhausted his state appeal rights in this case.

(16} However, on July 9, 2008, the Ohio Supreme Court issued i.ts decision in

State v. Baker, 119 Ohio St.3d 197, 2008-Ohio-3330, syllabus, where the court states:

{Q 7} "A judgment of conviction is a final appesiable orderunder R.C. 2505:02

when it sets forth (1) the guilty plea, the jury verdict, or the finding of the court upon

whicb the conviction is based; (2) the sentence; (3) the signature of tbe j udge; and (4)

enrtry on the journal by the elerk of court. (Crim.,R. 32(C), explained.)"

{¶ 8} The court in Baker further holds that "[o)nly one document can constitute a

final appealable ordor." ld. at ¶ 17. Therefore, the finding of guilt oi the guil.typlea must

be in the same document as the sentertce.

{¶ 9) .Just over two months later, on September 18, 2008,the Ohio Supreme

Court clarified the Baker case and held that a judgnaent of conviction that "merely

mentions that [the defendant) 'has been convicted' of the specified offense and declares

his sentence fbr the convictioq&" violates C.rim.R 32(C). State ex ret. Cufgan Y. Medina

Cry. Court ofCornmon Pleas, 11.9 Ohio St.3d 535, 2008-Ohio-4609, ¶ 2. These cases

taken togctber instruct us that in order to be-final andappealable, a Crim.R. 32(C)

judginent of conviction must be entered on the court's journal; state the sentence, be

signed by the judge, and contain one of the following: the guilty plea, the jury verdict, or

3.



the finding of the court upon which the conviction is based. Further, these eledients must

all be contained in one document.

{¶ 10) On August 18, 2009, Lampkin fileda motion in the trial court "to correet

status of void sentencing entry" asking thxltcourt to issue a judgment of conviction that

complies with Crim.R. 32(C) as interpreteli by the Baker and Culgan cases. On

September 22, 2009, the trial court entered a Nunc Pro Tune order that mirrors Lampkin's

December 5, 2006 entry of conviction with the exception of the following change: The

origin2l entry states, "The Court finds that defendant has been convicted of' aggravated

robbery and felonious assault, while the numc pro tune entry states, "The Court finds that

defendant has been found guilty by a Jury and has been convicted of' aggravated robbery

and felonious assault. On October 20, 2009, Lampkin filed the present appeal which the

state now seeks to have dismissed.

{¶ 11) Lampkin argues that despite the fact that he already appealed his conviction

and it was affirmed by this court,.he now is entitled to a secbnd appeal because bis

original "conviction" was not valid. The state contends that it makes little sense to allow

Lampkin a second appeal merely becaus.e in 2006 thetriat courtjudge signed, f+.led and

had journalized tvro judginents, one finding Lantpkin guilty and the second sentencing

him, itistead of one judgment which does both as required by Baker.

(1112,1 It is clear that the December 6. 2006 judgment senteacing Latnpkin was not

a final appealable order. "[T]he purported judgment did not comply with Crim.R. 32(C)

4.



and ^** did not constitute a fmal appealable order." Culgan at'} 1. Without a final

appealable order, this court is without jurisdiction to hear an appeal. State Auto .41iu. tns,

Co. v. Titanium Metals Corp., 108 Ohio St3d 540, 2006-Ohio-1713, ¶ 8. It follows that

we were without jurisdiction to hear Lampkin's appeal in case No. L-07-1005.

11131 Lampkin now has a sentencing entry that complies with Crim.R. 32(C) and

he has filed an appeal from that entry. The state contends that this second appeal should

be governed by App.R 4(C) wh9ch states:

{¶ 14} "(C) Prematurre notice of appeal

{¶ 15} "A notice of appeal filed after the announcement of a decision, order, or

sentence but before entry of the judgment or order that begins th.e running of the appeal

time period is treated as .filed immediately after the entry."

{¶ 16}. Under this rule, the state argues:

{4l,17} "[Now] thatLampkin's sentencing judgment cntry satisfies the

requirements ofBaker, supra, this case does not require a new notice of appeal, new or

additional appellate briefs, or much further consideration by the Court. Lampkin filed an

appellate brief and had oral argument in case No. L-07-1005. The Court affimted

Lampkin's convictions aad sentence; While all of this occurred prior to tl.he new

sentencing judgment entty, given Appellate Rule 4(C), the Court should now consider all

filings, from Lampkin.'s notice of appeal to this Court's May 16,2008, Decision and

Judgment Entry (that affmned his oonviotions and sentence), as properly before the

5.



Court. There is nothing unconstitutional or unfair with this result. Lampkin will sustain

no prejudice with this procedure because in case No. L-07-1005, Lampkin was provided

with what he now seeks - an appeal of his aggravated robbery convictions and twenty-

year sentence. Thus, the Court should find its decision in Case No. L-07-1.005 now

governs Lampkin's appeal in case No. L-09-1270." (Footnote omitted.)

(118) In response to this argument, Lampkin states that App.R. 4(C) cannot act to

retroactively validate our earlier decision in his casc because at the time we iSsued our

decision, we had no,jurisdiction over the case since there was tzo final appealable order.

Lampkin states that the effect of App.R. 4(C) on his case "simply means *** that the

case on appeal is now initiated."

{¶ 19} In State v. Baker, No. CA2007-06-152, 2008-Ohio-4426, the Twelfth

District Court of Appeals discussed the interplay between App.R. 4(C) and an appeal

filed from a trial court judgment that did notcomply with State v. Baker, 119 Ohio St.3d

197, 2008-Ohio-3330 and Crim.R. 32(C). In the TwelBh District case, an appeal was

filed from an order that did not comply with Baker.. Prior to any further action being

taken in the court of appeals, the trial court issued an arnended judgment that did comply

with Baker, and the court of appeals held that it had jurisdiction to hear the appeal since

the original notice of appeal was prematare under App.R. 4(C).

{IR 20} We have found no cases in Ohio where App.R.4(C) was used to validate a

completed appeal taken from a non-Iio.al order; the rule is used exclusively in

6.



un-disposed of appeals where the notice of appeal is filed from a non-final judgment, a

final judgment is entered in the trial court, and the original notice of appeal is deemed to

have been filed as of the date of the final entry. See, e.g., State v. Baker, 12th Dist.No.

CA2007-06-152, 2008-Ohio-4426. In the instant case, appellee wants us to resurrect a

decided and disposed of appeal via the App.R. 4(C) premature notice of appeal rule. We

decline to extend the reach of App.R. 4(C) to cases that have already been decided, even

if this court did not have judsdiction to decide them.

{¶ 211 Appellee altetnatively argues, citing In re Palmer (1984), 12 Ohio St.3d

194, that Lantpkin's appeal should be dismissed because he stipulated to this court's

jurisdiction whenhe prosecuted his.original appeal. In Palmer, the court stated:

"Stipulation to the truth of facts necessary to insure jurisdiction, however, may suffice to

confer jurisdiction through esto.ppaI.° Id. at 196. There is no such stipulation in this

case; Lampkin did not stipulate to the "fact" of a final, appealable order of conviction

merety by #'iling a notice of appeal. Further, the Palmer case did not involve the issue of

stipulating to a final appealable order and is not applicable.

{¶ 22} Accordingly, the state's motion to disniiss is denied. Appellee shall file its

brief within 20 days of the date this decision is entered on the joucnal.

MOTION DENIED.

7.



State of Ohio
v.. Terry Lee Lampkin, Jr.

L-09-1270

Peter M. Handwork I.

Mark L Pietrykowski. !.

Thomas J . Osowik P.J
CONCUR.

This decision is subject to furtber editing by the Supreme Court of
Ohio's Reporter of Decisions. Parties interested in viewing the final reported

version are advised to visit the Ohio Supreme Conrt's web site at:
http:/lwww.sconet.state.oh.uslrod/newpdf/?source=6.
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IN THE COURT OF COMMON PLEAS
AUGLAIZE COUNTY, OIi[O

CRINIINAL DIVISION 2 ( Ub J U;._ 10 rCS i;% 7

STATE OF OHIO
Plaintiff

vs-

STEPI-IEN M. LESTER
. Defendant

* Case No. 20D6-CR-6

* JOURNAL ENTRY --
* ORDERS ON SENTENCE
k

*

On July 6, 2006, Defendant's• Sentencing Hearing was held pursuant to
Ohio Revised:Code §2929:19. Defense Attorney Gerald F,-SiesePand^Attorney Ani.y
Otley Fox of the ProseeutingAttorney's Office were:present.. Defendant wasafforded all
rights pursuant to Criminal Rule 32. The Court has considered.the racord, oral
statements, any Victim Impact Statement and Pre-Sentence Report prepared, as well as
the principles and purposes of sentencing under Ohio Revised Code §2929.11, and has
balanced the seriousness and recidivism factors under Ohio Revised Code §2929.12.

The-Courtfinds4he Defendant has been convicted of ABDUCTION, a
violation of Ohio Revised Code §2905.02(A)(1), a FELONY'of the 3RD degree
VJITHOUT specification; Tn^ri, a ciolaiion of Ohio Revised Code §2913.02(A)(1), a
FELONY of the5TH degree VJITIIDUT specification; ATTEMP`1'ED FELONIOUS
ASSAULT, a violation of Ohio Revised Code §2923.02(A)12903:11(A)(1), a FELONY
of the 3Rn degree and AGGRAVATED MENACING, a violation of Ohio Revised Code
§2903.2J (A), a NIISDEMEANOR of the 13T degree WITHOUT specification.

It is the sentence of the Court that the Defendant be incarcerated with t::e
Ohio Department of Rehabilitation and Corrections, Orient,.Ohio;

COUNT II - for a term of FIVE (5) YEARS, in addition. to POST
RELEASE CONTROL T1ME AND POST ' ASE CONTROL..
VIOLATION'!RvM as may be imposed aceording to.la.w:

COUNT III - for a term of S}X (6) MONTHS, in addition to POST
RELEASE CONTROL TIN1E AND POST RELEASE CONTROL
VIOLATION TIlNLE as may be imposed according to law.

COUNT IV - for a term ofTi-IREE (3) YEARS, in addition t:o POST
RELEASE CONTROL TIME AI`1D POST RELEASE CONTROL
VIOLATION TIME as may be imposed according to law.



COIINT V- for a term of SIX (6) MONTHS, in addition to POST
RELEASE COfl7ROL TIIV1E AND POST RELEASE CONTROL
V10LA ITON "IT1V1E as may be imposed according to law.

COUNTS II& TV shall run COIdSECU'ITVE to each other and COUNTS

ffi & V shall run CONCL"RRRENT to each other and CONCURRENT to

COUNT II for a total prison sentenee of EIGHT (8) YEARS.

The Court has further notified the Defendant that Post Release Control in
this case is MANDATORY for F1VE (5) YBARS, as well as the consequences for
violating conditions of Post Release Control imposed by the Parole Board under Ohio
Revised Code §2967.28. The Defendant is ORDERED to senre as part of this senteuce
any term of Post Release Control imposed by the Parole Board, and any prison term for

violation of that Post Release Control.

'Fhe Defendant is therefore ORDERED conveyed to the custody of the
Ohio Department of Rehabilitation and Correction. Credit for -163- days local jail time
is granted as of this date along with fnture custody days while the Defendant awaits
transportation to the appropaate State institution. The Defendant is ORDERED to pay
restitution in the amount of $1,328.98 to Angela Gierhart, 305 W. Iiigh Stree^tted
Cridersville, Ohio 45806, all court costs, costs of prosecution and any fees'.pe
pursuant to R.C. §2929.18(A)(4) through the Office of the Clerk of Courts.

The Defendant shall not have any contaot or association directly or

indirectly with Angela Gierhart.

Pursuant to House Bil1525, the Court ORDERS the Defendant to provide
a DNA sample, to be collected by the Ohio Department of Rehabilitation & Corrections

upon his being conveyed to the institution.

Costs assessed to .he Defendant. Judgment for resutution and Court costs.

The Clerk of Cot:, s shall caa-se a copy of this ,onrnal Entry to be served
on Attomey S. Mark Weller, and a copy on the Auglaize County Sheriff, the Ohio Adult
Parole Authority and the Prosecuting Attomey, by hand delivering the same, and a copy
upon the W arden of the Comc^ions Reception Center, Orient, Ohio and to the Defendant
by Personal Service bythe Auglaize County Sheriff. The Court further ORDERS that a

copy of the Pre-Sentence Investigation Report and Victim Impact Statement, sealed by
the Court, be served upon thE `1 arden together with said copy of this Entry, in

accordance with law. -

JT IS SO ORDERED.



AitICLl:iZE COUNTY
"-;;{^;p^ PIEAS COLR?

FilrD
IN THE COURT OF COMMON PLEAS
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ORDERS ON RLSENTENCING

*
STEPI-lEN M. LESTER

Defendant
x

^

On August 30, 2007, Defendant's Re-Sentencing Hearing was held
pursuant to Ohio Revised Code §2929.19. The Third Appellate District Court of Appeals
found on August 20, 2007 that Judgment was affirmed in part, sentence vacated in part,
and cause remanded. Defense Attomey Kenneth R. Spiert and Attomey Amy Ofley Fox
of the I'rqsecuting Attorney's Office ware present. Defendant was afforded all rights
pursuant to CriFninal Rule 32. The Court has considered the record, oral statements, any
Victim Impact Statement and Pre-Sentence Report prepared, as well as the principles and
purposes of sentencing under Ohio Revised Code §2929.11, and has balanced the
seriousness aad recidivism factors under Ohio Revised Code §2929.12.

The Court finds the Defendant has been convicted of ABDUCTION, a
violation of Ohio Revised Code §2905.02(A)(1), a FELONY of the 3RD degree
VJITHOUT specification; TIi13F'T, a violation of Ohio Revised Code §2913.02(A)(1). a
FELONY of the 5'n degree WITIIOUT specification; ATTEMPTED FELONY
ASSAULT, a violation of Ohio Revised Code §2923.02(A)12903.11(A)(1), a
of the 3Ro degree and AGGRAVATED 7vIENACING, a violation of Ohio Revised Code
§2903:21(A), a M[SDEMEANOR of the 1sT degree'4VITHOUT specification.

It is the sentence of the Court that the Defendant be incarcerated with the

Ohio Department of Rehabilitation and Corrections, Orient, Ohio,

COUNT U - for a term of HTVE (5) YEARS, in additian to POST
RELEASE CONTROL TII IE, AND POST RELEASE CONTROL
VIOLATION M4E as may be imposed according to law.



COUNT IlI - for a term of SIX (6) MONTHS, in addition to POST
RELEASE CONTROL TIME AND POST RELEASE CONTROL

V'IOLATION TTNffi as may be imposed according to law.

COUNT IV - for a tetm of THREE (3) I'EARS, in addition to POST

RELEASE CONTROL TIlv1E AND POST RELEASE CONTROL

VIOLATION TIME as may be imposed according to law.

COUNT V - said sentence was not reversed, therefore, Defendant not re-

sentenced on this Count.

COUNTS A& IV shall run CONSECUTINT to each other and COUNT

III shall run CONCURRENT to COUNT Il for a total prison sentence of

EIGIIT (8) YEARS.

The Court has further notified the Defendant that Post Release Control in
this case is MANDATORY for THREE (3) YBARS, as well as tbe consequences for
violating coudi£ions of Post ReIease Control imposed by the Parole Board under Ohio
Revised Code §2967.28. The Defendant is ORDERED to serve as part of this sentence
any term of Post Release Control imposed by the Parole Board, and any prison term for

violation of that Post Release Control.

The Defendant is therefore ORDERED conveyed to the custody of the
Ohio Department of Rehabilitation and Cotiecti.on. Credit for -169- days local jail time
is granted as of this datc along with future custody days while the Defendant awaits
transportation to the appropriate State institutionr The Defendant is ORDERED to pay
restitution in the amount of $1,328.98.to Angela Crierhart, 305 W. High. Street,
Cridersville, Ohio 45806, all court costs, costs of prosecution and any fees permitted
pursuant to R.C. §2929.18(A)(4) through the Office of the Clerk of Courts.

The Defendant sbaIl ttot have any contact or association directly or

indirectly with Angela Gierhart.

Pursuant to Honse Bill 525, the Court ORDERS the Defendant to provide
a DNA sample, to be collected by the Ohio Department of Rehabilitation & Corrections
upon his being conveyed to the institution.

The Court advised the Defendant of his Criminal Rule 32 rights. The
Court finds Defendant's Motion for appellate counsel to be appointed to be we1l taken
and appoints the State Public Defender for the purposes of appeal.

Coss assessed to the Defendant. Judgment for restitution and Court costs.

The Clerk of Courts shall cause a copy of this 7oumal Entry to be served
on Attomey Kenneth R. Spiert, Ohio Public Defender's Office, 8 East Long Street, 11a
Floor, Columbus, Ohio 43215 by Regular U.S. Mail, and a copy on the Auglaize County



Sheriff, the Olvo Adult Parole Authority and the Pfosecuting Attorney by liand deliverxng
the same, and a copy upon the Warden of Toledo Correctional fnstitution, 2001 East
Central Avenue, Toledo, Ohio 43608 and to the Defendant Stephen M. Lester #526919,
Toledo Correctional Snstitution, 2001 East Cantzal Avenue, Toledo, Ohio 43608 by

Regular U.S. Mail.

IT IS SO ORDERED.

Jt3DGE FREDERICK D. PKYPI.E
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Exhi.bit B

On August 30,2007, Defendant's Re-Sentencing Hearing was held
pursuant to Ohio Revised Code §2929.19. The Third Appellate DistrictCourt of Appeals
found on August 20, 2007 that 7udgment was affirmed in part, sentence vacated in part,
and cause remanded. Defense Attorney Kenneth R. Spiert and Attomey Amy Otley Fox
of the Prosecuting Attomey's Office were present. Defendant was afforded all rights
pursuant to Criminal Rule 32. The Court has considered the record, oral statements, any
Victim Impact Statement and Pre-Sentence Report prepared, as well as the principles and
purposes of sentencing under Ohio Revised Code §2929.11, and has balanced the
seiionsness and recidivism factois under Ohio Revised Code §2929.12.

The Court finds the Defendant has been convicted, pursuaut to a verdict at
IurY Tria1 returned May 16. 2006, of ABDUCTION, a violation of Ohio Revised Code
§2905.02(A)(1), a F$LONY of the 3RD degree WITHOUT specification; THEF"F, a
violation of Ohio Revised Code §2913.02(A)(1), a FELONY of the 5^ degree
VJITHO[TI'specification; ATTSNIPTED FELONIOI.iS ASSAULT, a violation of Ohio
Revised Code §2923.02(A)l2903.11(A)(1), a FELONY of the 3RD degree and
AGGRAVATED IvIENACING, a violation of Ohio Revised Code §290321(A), a
M.ISDElVLEANOR of the IsT degree WITHOUT specification.

It is the sentence of the Court that the Defendant be incarcerated with the
Ohio Department of Rehabilitation and Corrections, Orient, Ohio,

COUNT II - for a term of FIVE (5) YEARS, in addition to POST
RELEASE CONTROL TIIvIE AND POST RELEASE CONTROL
VIOLATION TIlvIE as may be imposed according to law.
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COUNT III - for a term of SD((6) MONTHS, in addition to POST
RELEASE CONTROL T1ME AND POST RELEASE CONTROL
VIOI.ATION TIIvIE as may be imposed according to law.

COUNT 1V -for a term of THREE (3) YEARS, in addition to POST
REI.EASE CONTROL'TIME AND POST RELEASE CONTROL
VIOLATION TIME as may be imposed according to law.

COUNT V - said sentence was not reversed, therefore, Defendant not re-
sentenced on this Count.

COUNTS II& IV shall run CONSECi3T'IVE to each other and COUNT
IlI shall run CONCURRENT to COUNT II for a total prison sentence of
EIGHT (8) YEARS.

The Court has further notified the Defendant that Post Release Control in
this case is MANDATORY for TIIREE! (3) YEARS, as well as the consequences for
violating conditions of Post Release Control imposed by the Parole Board under Ohio
Revised Code §2967.28. The Defendant is ORDERED to serve as part of this sentence
any term of Post Release Control imposed by the Parole Board, and.any prison term for
violation of that Post Release Control.

The Defendant is therefore ORDERED conveyed to the custody of the
Ohio Department of Rehabilitation and Correction. Credit for -169- days local jail time
is granted as of this date along with future custody days while the Defendant awaits
tzansportation to the appropriate State institution. The Defendant is ORDERED to pay
restitrition.in the amount of $1,328.98 to Angela Gierhart, 305 W- Fligh Street,
Cridersville, Ohio 45806, all court costs, costs of prosecution and any fees pernutted
pursuant to R.C. §2929.18(A)(4) through the Office of the Clerk of Courts.

The Defendant shall not have any contact or association directly or
indirectly with Angela Gierhart.

Pursuant to House Bill 525, the Court ORDERS the Defendant to provide
a DNA sample, to be collected by the Ohio Department of Rehabilitation & Corrections
upon his being conveyed to the institution.

The Court advised the Defendant of his Criminal Rule 32 rights. The
Court finds Defendant's Motion for appellate counsel to be appointed to be well taken
and appoints the State Public Defender for the purposes of appeal.

Costs assessed to the Defendant. Judgment for restitution and Court costs.

The Clerk of Courts shall cause a copy of this Joumal Entry to be served
on the Warden and the Defeadant Stephen M. Lester #526919, Toledo Correctiozaal
Institution, 2001 East Central Avenue, P.O. Box 80033, Toledo, Ohio 43608 by Regular
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U.S. Mail; to Attontey Kcnneth R. Spiert, Ohio Public Defender's Office, 8 East Long
Street, 11`" Floor, Columbus, Ohio 43215 by Regular U.S. Mail, and a copy on the
Prosecuting Attomey by hand delivering the same.

IT IS SO OI2DERED.

JUDGE FREDERICK D. PYPPLE

Vc^L lU^o ^'F;,':^ ^ ^3 9
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