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TION OF t?[1Y 'M7;S CA

AMAL CONSTITM7NAL IMSTtON

°Chis

k'irJn^pping o

presents an iSst^e for revie'w

allied CJffu8T'!sE' i of sh,l"I13.l"<SY'

ZYl tl11.s

r.c::oc'tl, Lhelr4 . u. tha'at

1C of aT7p^k^x'

a <"epa1:.at-u: s

a=j„+"e4L"'r3te aY:lill7Ll.." a.I1d ::C7Y'S4WlC.Yd^>d.p therefore, rti7a3t

a.t1.1.:i11,> for efyC1"1 tsffL'C1.>e :3S:Sff18".":ieI'lt to .`'.'+Y3^4')i)ort tit;j'.3aYc1tE;'

of aryec11sg iTi grantin„ Apt?w:L7ellnt`s nppliu:.34..3sot :

I taaik1iC I.,s.i1.W S..<,Si'S^.

.t."tl.[1d:Ll'3fi iJTR:?l'3Y""t C)&?C."r.t1,d:`~+

)I.eY..i. . C.,'[) , L':;4,;M! i7f?!t47e1,?V M thIE:

a'RrWllly

71 ;L,"9.111

a".pef.hea raci",e^ ai-ad.

snd aa e theuu~ef

^.' separate

ad offcTFsGts of

crcr'>!>r,r:rel-e w:r >paC'.5a'it

as to

i_ Lj! r„ r m.pe3^"{a u CY}_Y7g tIle L"e« 7rdy

I^rtS iW-110n.^ I, " v

crt th,.."., cc>yn1C

plrt3Cevs of law in ViolA3tI.tB`rl of tl:i[ua F`"^C:fY.

(iJ"^ Clst7. tl.] h.`.:L<3C1 k

u

cYEfenses of ai.mil.ar i.i;pc+rti,,

misisaformed tne Apr?e11ant of

to li;poCI convi

i '1)

further q

hrienL. tot, tta r1i1:"I:

l'3r°, 1.") of S CL6; Ch1..^,Sb ^,;GYhS.'w'it^73tC.P.3T,1,

nt

The Supreme Cotxi°" of cYsilo has found thcaC

tktat

latl#.. t3'1t; t .}Y? lg C^.

_4:ant was sub^eat

kidTta.j)p:d.L7;, are allie

ses of si.rn:ila,r import. State v. Denald,(197911, 57 Ohio St.2d 73, 74-75,

386 MEW 13 1. In this ca•e,, there is no evidence of separate an:i,mtics as to

eacii eaftans,=.

ytct.x an 2941.25 of the r?1;ica ReviseYS Code prrovidfase

^enias Fll3:>4:.";i.laa7t°s

Ls AEter a t}zdroirg4i rf:?va.e.w of tlTe

apping ',:fffeil.^rs;''ro w"3L'rz C.C717fl'};.EftLh;{ with E3.

r" by t^.ilitu; C.s!) inetia;e .:«.2LietJ
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°I Q.A) Ni`n
two or IFIUr,

int&3i"[11at2 t71'

m.ay tee ct n
I1B1 ttere
SaD? nr 5
each, the
offenses,

Tn applying P,.C.2

tierw tl

the

In State v.

enses of similar impart, the indictment Or
duct by a'lefendant can be aesnstr:.red to constitute

;ssunt,s for all such ^.aftiei7ses, brit, the si:e.fettdant
)n"iy nn,

ncientv canr.iuct constitutes tcao or more offenses of tihie
canmitt:'cd separately or taittt a separete animus as to
: or infmrr€u.ation may contain ccaxants fnr. all .uch

Jant may be conv3.cted of a:Ll of tl^ :,

41.25, ttt.re Supreme Cn.xrt of Ct7.a.u has prryvS,elecl a two-

wrinther two offenses are allied ofE'enses of similar

I.oganO19790, 60 Ohio St.Z<3 126, 397 N.E.2d 1345,, the Oh'};cs

Caurt adopted the f'cmtlowi,ng guidelines: "14} wher

rt

e

vi t.irn merel.y Incident,<al to separate underlying

int or

extnta, no separate animus sufficient to sustain separate convictions;

k1CJ4nveL"'y [Ji3+_"re the ;"estr3int 1s G)rOlpnged, the G;;4nFit"!e€E1ent is secretive, or

E11CYvement is slibsttdnCia.l so as clenrrn;mtrate a s:%gn ren.:e i,nriepenrte

t^me other offense, tttere exists a separate animus as to each offense

rate convictions; It) where the asportation or

wxa.sts a

jects t?1a 'H`'Lt,

anel ^pu+°t frcsaa that

substantial inc'r't.asra in risk

the u:aderlying crisne, there

animr.as as ta eech offense suffin-3, support canv9..etionu.

Ttae corrrtof appeals, after toneicxctinq a thorough review, helc1

this casv t'tat: rape and kidnapping offenses wer

anienus. Speei.tie^,^,ll,y cc+nclucling that '°I,awson's act of sexually attacking the

victfi.rn while in a mesvbng vehic:Le subjected lier ta a svbstantisl increase in

t,'rie risk of 1iarm she faceci. Further, the fact that the victim was

a car and driven away f.r.om,

as7xbste.ntial movement of the vic,

Accordingly, we hold that there ex, ansms ferr eaeh affanse

suff;E.cient to support separate convi.:titan,s.''

7% decision of the court of appeals is eontrs.ry both to t"tre statutory

2

she hict keen abducted ciemanstr

nta

not merely incidental to the rape.



,3d.,d^^n,^^ of R.C. 2941.25 and to this CoczLt°s 1e;a1, Etrthori.ty.

is misappl'ca.+wir,ta sf statutory tuandates i=s

C3f?ci,s'I..GJn v:;(71€4'4„es A;t]pcj,].aLlY"..I5 l"1...,4.^ht to dt3t'„ 1.7Y."o..ess ;iR'Pd. equal pr:3tect'1,.t;`,E1

LcYt4ci: 2'tm. nnt_i^^".d }",i'3 t;'ke r(7tPg°teeThth As.R1e7idiT3£?l'!t to 'f;.ht'p: W3tE?;:-3

f.Cons l;: 7r,wt ion._.

acr,ex, 4twpe7.lant"s gua.lty p

1.0 nrbri VE) 0'k ^^c.. 1'r`i,.EO CUnS^tp a,U, iwrc

voluntarily entered because the trial ccrurt failed to ni

ux'fcr:tthe , as rc::quir^.^. under 29js1<25 Multip

nu4, knowingly, 'i

Statute,

indi.ctnent. CYn

Ccrtant

rni.s:Wt.at(mc;3 T-he maximarn penalty Appef.],ant faced K,pan ccanv9:a:.tiora to i.ncl?;icen thee

Appellant to plca`.l

E'a°ocess aea€^-i

to two Uncte.i States (;onsti.tta

!;.}Ia?.:o C',tst`ts1;if:L

STisTEME

;h'r,

by the E'otzctcenth A,mendmet7t

Articl.e I, Section 2, 10 and 16 of t'he

CAST :^D FACTS

' OT" THE CASE.

Appellant, Sylvester Lawson TI ^aszs ch,ar

cy 18, 2008, Appellant, was indicted as foIY:ows;

C'Attl.nt 1. RaK"rt...' P X. 2907dJ/iiAi'iIL) 1d7,Gk't 5peC:B.22:

Count 2: Kidnapping I: C 7905.0111)04) T,1i.th Speca

Appet:1.ant entered pleas of not guilty to each csunt, of the indiatment at

On Astagust: 15, 2003, A^ap^llKant saithc

c3ritere agrc^enent

23 years i

agreed to plead guilty to both counts in the indictment with

ions in exchange for an agreed upon sentence of fifteen year

epart11eLt

1%se Court a+-?vised Aprpe

ted. Appe

a:Ls,r, vitr4.3t,e^ei Ap71';aell-nt°S

tho assistant prosecuting attorney.

was prison.

and

,y ainid

7he

antutaer-.^ him to six years of



acment on ^ou7t One 1113apa A years

on Spe:if%catian 2 to Count 1, with A

20Cd!s,

ty. Appellant was also sentenced to six years on Count 2 v

Si'k1LcCice to rCit1 cE3C7Seci1t'4.Ve to Gatlnt 1.

Appellant tima.ly, MY a ncstn.ce esf appca.1. Appel

14, 200 ,

u

ccianael, for hi.s appeal. Appallant,"n; ori,i.na.l, sippe.t.laate cuur.1sel fi.1e,d an

Anciars brief in t1-ie rnat*cr. Appellant filed asupi,lertrant.al bra.ef. {ra June

17, 21D09, th.e First District Croux°t ©!.' Appeals aftirined the r.1ee.s'.sion of the

tr%a'i cour t. t?ero S

kppoal

Olr,r^sCt. Appeal a

Crrti SeptaiAbea*• 3, 2010, the court of apq?ea1s entered ifs decision

Lai saetrt.

^ons f.r:icratf,on of Appa't.lant' s in

Cx.7azre^

y a^^^ea1s thRU ;ort..irt of

Court:.

Appellant filed an App:[i.ca

appcg.

to Raopar.t

A.pellate ,^u_I.c 26!?,f.3;V, On Februair.-^7 17r 2010, tho

;ovart of Appeal.,7 granted Appellant's Applicsti.on to Re:canaia

to

Appellant If

delaya

Court granted Appellant's mrat:i.On for delayed

STAtP9FtT OF IRE FAC'7'S.

SyLvest

S11:71nPF?.

II, Appa:N.laett, f5 61 hioh ychoo:9:

^^teran a

C7u`ca.s became

>n Count I to run

, bv the Supramc:

.ns. ApRe].lanrV: an+:1,

c,d ancl had consenKsual relations. Appellant aet;3 Duke3

1.eci. [)^i"ee°s trirt:hday in March 2005.

On January 18, 2008, Appellant was indicted for one count of Rape wit21

Speciti.cvatianw and :anE= cc3unt of. Kxdnapping with Spec:tf3:catienc, for ,an

yoccua-reci wit:h P1s. Wkps on March t5,2005. Th^

d."Ay o¢~i.ainaC,c.•1 zat th, sa,ne 4,:iame, Aprae^l7,ant

4

in the .P.eparti^rei1t, af



-fa an(i nl.»:-et not

Al4„k1oL4gi1 P.^'t„ii

and related spr:ciEa.c;=ati.oe'a<r

witnesses °V°e»i.? 1'ammA :7I7 tkte

Ape'.I_1 ant :art: a _"'9rr?1.r1 ti h,5; W+;L'i:it6. ...',:' n..r. lrZ ru,:r<t i7e tF:Mts

o aB! C }'t,'UlY"tliWdq

1o TiCRiJ tiC1:1%1lly'

AzSi7E°.f.y„.?flt, 4d.:54 tFY'L'"[ that k7e„' Mtif^^ fa;:e an 'Jr.Ed3.tLond;Il. 'I.i7diC:'l.!Yd£"'lt If<'l'" F1,g?fr^^:i1'6Vatew]

wA.teC"'y i:I" ^.ltC? (a`E.c^ 11i1t eiri'C.£3r a pl...x?S to $,h:: R+:'M1[".+a' a:l@"I Kidnapping 5

h,ph: >.li,ant oaas e,n:a.>us. r,e '̂ ati.r's e3si.ve t1iw ri.ght tra a trial Ysy jui:y ami aaYter,a,

plcaa, crf ;ki.i1 ty to l:mtti harges in c=.xchaan?e for an. <a€;rer:i ac,ru w W nce of

i:'?,c,a:k .:.r_ r'rA t:LC)n , 'i„]i

lcrs }:.tiig, Appellant :ea waive his right to a trial by jury. Appellant

:1na 'snc+.ictmwnt. anci agreed with tible,crni pleas of y;tss.l.t;y to the

atnr

Corrections.

accept a t a,-m of fifteen years in

Tire trial jucl,ae a .̂..:.apteci the i

])eTartEmnY: of

At Sen tk3n^..ing,

a.nt°oemExcl npnvl La nt tnat °'Cocsnt 1 and Count 2 a ref el.cni,as of the flrat

)"Tlich meaz`<s Iaan aentarce you to three, four, five, six, aWven

:o ten years in prison

also a three-year gun specification :; have to s'w.ni you to

t]I-iree years actual incarceration to be ^,aervad cunsecutivvly w.l,th and prior to

sentence On the particl.Laar coixnt."

sentences on Crstants 1 an(:i 2 ce^u].d, bt mad

judge cantinWed, riOw, c'ne

Sat the sii§il@ time, or consecutively, that is 4lt7^.̂  after the t')'t.ilex° as I =3t$e

p sential

aut, wi.tnW.ssns araci caith the posa3.ble ad'a.tiocana.l. andlct,mwnt.

y ApTe7.Zant wras informed by the trial. judge tt-Lat he was

facing a Etaaxi.nn^rn of twenty-three years in prison for the indicted offenses.

Appellant agreed to enter s;a%1ty pleas and agreed

on the chuargea. The trial. judge accept.ei the pleas and

s<nt:ntied Appellant to six years of ccsnf2ne«aent on Cnunt 1Pl?aTe) pltias tiarek

years in the department of Cc3rrectinnss on &pecific.atl.ons 2 to Count 1, wi.fCi

sentences on Gcsunt 1 to run ccnsccuti.ve7.y. Appellant eaa5 also sentenced to

up to $20,000. And then there

5
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separatt n-onvxc;tions. Decision, at p.4 1 7,

C'ont i°n:ry to the ccruit of appeals' ckeczsion ana af th

thc xrii?ct+rwr,tt, ,, fact plead to by the A,s,apall.M:st, arrr

D.t")secut?:kt in the pA„ui C}y3r^'.^tnjs3%YtT..s 1h'lt. AL7Dell:ll%$ a1n.s ;:h

fesre

WC. 2905.01(A)440, {idnappinga ''fe,r the purpose of engaging in se:cuzsl

act,lvity w'

The BULof particu2sru stat.es" °On os- abo,.at. Nlareti 5, 2005;, at

ar a:4.lr 2 a15 a.m., at 7809 Dawn Road, victim Ct7 was retrieving a Yook

aeL en two suspects pulle.d up in a vehicle. Defendant

n at r7er and statt="d, "4vhera"s the maziey". The victim told ttxa

ey. 11-tc- defendant made CD get into t6'ne back seat of

the

tefenrfant ge>t into the hack seat al=o„ whi1e, the cn-daf.enr.iant

o drive the ti;

arnsent.ec1 in

by the

vi.olatinw;

r9ant told her to

take ber clotln"3.. Mf:. fle ,rahl^l tlia victi.m by the n~ie and fcsa°cerl her t,o

parfcarim fe"I.a.t.p.tis wkai.4e 9-se had the gun pointed at 5ter. Ile ejaculated in

ti-tia events I°uipq,henrci ss.xtultanc?ou:

substantial inWreasa

vic 4:

isk

81anpr=,tn•, tu g:Wit in

d

t"1"U')t

° for the prirpoae of

the rape.

The surrounding aircuzistances that prot"apte<3 the State. to ineiiW+ t3ia

A.ppe.9.lant witli a vi.olat:ion of R.C. M5.01 11A)04) is bt-caua^^ the State

vietinr was for2

tivity.

the

he vehie1e for the

"R.C. 2941.2514), by its use of the tenb "anfxraus'°", requfrns us to examine

suate in c;feter€nini.n, whether two esr mora offenses may

be^ chi.saled frew n In this sense, we believe

7



he G nera:L Assenb1.y4

procerl.y, iameef°Lat,e mr.

W...1n:'L24Usa to mean p4.Hrp6SE: or, Md?L"e

v. togarall1979), 60 Ohio St.2d 116, at 131,

397 l`1.F,2d 1345, 134% '°IlAlnimus [...) mcsst be inferred from the s

jzstnns,^.?r;.I` Logan, supra, C.aio St.2d at 131, M.F.2<i at 1349 ri

v. Rob3.nsonl!1975K 48 Ohio App.2d 197, 205, 356 PiAM 725.

'^?h•aie an individ i e antive S.nva'Lves the conuraiss

afh:en>c:.,. but in th^ cours^.•^ o; conunitt"zng tha'>', crime he must, nPricari,

5ut-iciS

State

i ^-u eta.x7ea he ^!ra, 1l posses but a single animus, and in that event iay, be.anbL,^a^.^. may Gad^.

convicted of only one ei-ians.°° Logan, stapra, (}.St.2c1 132, 397 N.E.2d 235W

T.n i:'.

rncsvCIn(= r:

t bar the restraint and movement of t=ncs victim hr:mcl nrr

the instant

anrii the vi W t 9,na

n of the ^k ap» rtnn1r

"The eleta.cyti( ie

rei.eased imneriiat.e1y fai.`I.owirg the

r1ei:ent.i,c,n was br'ie*fY the

of the rape. In suzh

,.^e,> we =nnat say that A,ph7el.l.tant hod a sennrahe animus to ccrrnrnS.t

Ad:ls,7rapping. sczpra ;.?,d at 135, 397 1V.E.2d at 1352.

any eviden:.^^s of secrc.t

a,:; 1.ci the tru,riit of a vehicle, an abovu.ioncd bcri 1.d:i.ng, or ne.

See tAgan2 s€spira.

In URint rr:E t+-iasE :3 urrcu tri:i.E

very nature are co; miti.ta=ci for

such

aappi,n,g R.C. 2705.0114Q)

pus.°pcrse °, see State

v. Donaldll1079), 57 aiin St.2:i 73.

.t:bts quen;:l,qr ,

2905.01 PA)(g!,)

9ple^a fi.gY e.^.?N,?n t bY.^.twE'6.^..^n the State aC7t^. t^l'Se

an:.l s :fztHmed the Appellant with Kidnapping

2907.02 14)I4f, w::^.s nrvt Icaifrcaxnpl,y, vn;p.-m-

E,

eased N.owing the

snrnt was s1.ight, and the victE:r

y



arO int.,.llfeeqaT,l,5r 4',n,' Gs ad 'tnro

7.1'."t 6f.^L;xa'"'Tiin'E,ery„ whE:txi

A..lo7itiY P.";al hiV .J:^9?n7, 1.'k"1 %T.'Il. kli`itioi"L L`5f t'1odt l.he.

C}ynatl 7F..'4r;5nis EIX7 p',",.lf ^.. i'lEe irF:.Vt^k ;seCL

e ui'ar3erlyi:ng ^rime4 there, exists no separate antmus

t„^^ i3°PvC) lve ti ii. safle. .oT1dr.N„2t a1"Rd +GonsJ. i C. of a :Y1.2l&Pe an

a:tl.lan?.: r.oy be eonvict.ed. and sentenced for nraly on -qx

T€r apr=,lyirts; P.

or

In State v. Logan, the Ohio Supreme Court adopted Ohe following

a: '°fja) whp'i^e the '>~'ee;tras.nt or rwoveme^sit of ttie ve.hir1e is enerely

incir.lc:nta'l^ to a

`^^'ll^fiCien$: tCb siJsta:'C.P7 SWparc'kte CoTm'9.cC.ir3T1S; 'CYC>Flev;:.ry b7f"!eY'e 'e.he restraint is

p'rolesnged, tw]°ie confinement is seerativa, or the movement is subst^,an ua3. so as

tCd c;leuk3nstf.'Ftl.te a „xignif7„G,aCYce i,Cl"lE.''3;3e:.1C)<;lP.1C;. of the other {7ffan5@e, there exists a

_;.} ,, ,.. iriim.a> as to eati r>ffen

19b) wher^.^ ti:h+:

substantial iazcr4«aase

tot, undexlyi:n;

z13f f 3 ciE*

a1'iti i)t1:i te fi

g

the Supr.enie Crrurt of Ch°[.n has [..7icnrld.w.d. .=,E 3,:rW€sv,

>r two offenses ai.s allirac'i offenses oF, ra:inilat^r

W .s<<^dc-H<aW ,and .a °.,__nc,.s are r5".^t;

sufficient to support separate convictions;

n

exists

support cotsv°r.cl.tcn

v.iwtlm subjects the victim to a

anr,;, apart xrmn txa.t invol.ved in

ts animus as to eaah offense

IAgan, supra. If l.f7e coirr';; finds

either that f.he crimes wev::.̂  Wouzitted :eparately or that there was a

r-ni:nus for exs.cli crzcne, Che d.efendant ;^.3,y 6ae convl.eted esf both offensea. State

v. B3.aniensh1.p,01988), 3S Ohio St.3d 116, 117, 526 N.E.2d 81S.

11se. Supreme Court of nhi.o has fo7.n-rd that rape and kidnapping are allied

offenses of sirr,iLa,r import. State v. Daz ►a'ld%79), 57 Chio St.2d 73, 74-75,

3S''^ N.E.2d 13410 syllabus; accord State v. Adams, 103 t)hi+'a St.3d 508, 2004-

Chio-5485,, 817 N.E.2rE 29, 9189-95; See also State v. Lagast, supra. In

current case, there las.s.> no evidence of separate aaiiznus as to each offen9e.

A.ctci°%tionall,y, t of app previously determined that the "record

9



of proceedings below cannot be, said to

^nded sentence is centra to law

s.caf,sration betwccr:n thc two o£fe,nses or aserasrate animus as to e<s.z"r7.. 'f.d,

'Chea Suprone c'.,ourir of Ohi.o has prvhibitevl trial courts from l.mnos^'^.na, :ircc:li.vidue.l,

:^anter:xees feu a f,tute a3.li.et:f offenses of similar isuport.. State

v. E7at W, 124 (Axica St.3d 365, 2010-C.'iia-1. In SUito v. UR3eMei,

^eurt cautloned trial emurts, noti.ng that "a defendant's plea to multiple

counts does not affeet the oourG's duty to marge those allied counts at

senteneing. This duty is mandatory, not disereCionary.°° Id. Therefore,

becsuse the offenses in the current esse were allier:^ effenses and there was

not a separate a.nl.rrau€ as to each, the trl.al court was under a duty to merge

the a,lll.ed counts at senf¢neing. 'Ihe trial eourt cnmmitted plain error in

.Appell.ant f©r both effenses.

F'v-"sk#^a of T,aw Ne^.2: Appellant's ree"^`
^n v^n ^ ^15ue neess a^i. . q?^. ...

.E^e 75-urteentri ^ndment e he

.^.. . ^ o1'1tfl11stItil bn 'C c e :
siC'! ^air^le e ^.tp^. r"^n t 6^ e EtAB.iS ftILII[t

u on ^;onv "tior^ a.r^ ^ io revised .. ^ e e^:_ ^i
a a^e re ew cs o nCl reamnen ed setat..

s . .

pat%a.'l or teinporail

8111y)11oes not prec .u-0
asec contrary to R.C.

Jointly recorianerozded, sentences imposed contrary to ti.C.2941.25 arc

':authrarized by lawY` for pLirposes of R.C. 2:353.dJ,1S!!DNIi1.C1

fran appellate ravi<,:w.

YJrrc=_• secCinn '2953.G8R)lilsl11 of tIie Ohio ruwisod C

sent^mnces are srrpmpCed frorn appellat

by law, has been jointly reeamwnde

the case, and is imposed by Mhe

by

15 n R tEe w R,uarantee . y
s ons u eci and OMA

19. eguse - Cr g t eawurt,
M1e 5e1?te'Ctee `EM

judge.°' R.C. 2953.C?8!1])IMIi1),

Previolxsly, when a sentence was contrary to R.C.2945.21, the q ate coiru•: t

hei.cl that it was preeluded from review of the agreed or jointly receaenended

.sentenr-e under R.C.. 2953.0811D)IIl).

e.larified the f w!'<ether a

zo Supreme Court ree:entl.y

sentence contrary to R.C. 2941.25 is

atid tlius ace not exempt

t tl.y :.°ecbr.ancotdec4

where the sentenee "is auttiorized -

Yus defendant and the prosecution in

10



'"guthorized, by law for purposes of R.C.2953,Q8Ilplli11P. See State v. Dnt e:. ,

supra. In Stmte v. Underwood, the Ohio Supreme Court held thaC "when a

sentence fails to include a mandatory provision, it may be appealed because

such a sentence is 'contrary to law' and is not 'autl`cori.zed by l.aw.'"' 2d. at

n 21.

Appellant was not properly informed of the maximuun possible sentence. As

ttie suatenee is contrary to law, thus permitting Appellant to appeal

the jointly recomended sentence.

The trial court erred to the Dreiudiee of Appellant
Xn-psTlap ^ un erstoo @ m8x a1W i05s 'e na as.

n v n a on n: e .o cc.oss on::r^^ u r, rrmins ue 111IMPIPLa
eotee on o ^ w as guar^n a y e ourreen r^n o ill
a

^t `,.^̀L2Ces 4anseZLULZ©n and yn3.CJ LG3nsL.L4.u41can tic6lc.^aN.* 1, 3cyt.^.c.it^ 2, 10 cec^c.t

Undnr Crim3.caa1 Rule 1111C)I11)(ln), a trial aoi,irt must ensure that a

Tx.fendant understands the rnaxienurn possible penalty involved before the trial

court acccepts g,uilty pleas to A offenses.

Crin.ixnal Rule 11 provides that a court shall not nr^,ept a plea of guilty

without first addressing the defandant and detarrninin,g that "the defendant is

making the plea voluntarily, w3.th understanding of the nature of tY7e eharges

and of 1-ite maximum penalty involved" and that, the defendant unrleretands the

ect of guilty or no contest, and ttnat the court, upon

an;e of the plea, may proceod witli judgment and sentea^oe."` Cr3.bn.R.11.

In order to substantially comply with thn requirements of Crim.R. 11, the

trial court must advise the defendant of the maxi.murn possible penalty. 5tate

v. Ca1villo,1199111, 76 Ohio App.3d 716. Aplea is rendered involuntary w'nerr

the maximum pcnalty is misstntod by the trial court. State v. C•aplinget-11199511

,205 rJhi.o App.3d 557,

Appellant was not adequately informed of the maximum pK8!nal.ties involved,

in the pending case. Spvcifical,ly, th- trial court infor2ned A.ppe,llant that

11



count of the inrlic>tr:ne.̂ nt cou:L d^x3rry a prison ter°eia of up to 10 years,

Vol. II.:C, p.42, A<9diticsnall.y, the court informed Appellant tE-wt the gun

ion carrieci a 3 year prison term. Id. The trial court jud,gs stated

"senr:anoes on rormts 1 and 2coi.ld be made be me to run ...

consecutively, that is, one after the other as I see fit." Id. at 42. Based

on the representations of the trial oourt, h£s attorney and ttie plea form,

Appellant believed that he was facing up to 23 years in the Chio Department of

Czarrections. Relying on those representat'ions, Appellant ehose to waive his

st9.tuCf:ona and enter a plea of gui'lty, to both charges. e

plea, Appellant understotd that the prosecutor wou],d recommW a

sentence of six years on each count plus athre.e year gun specification, for a

total of 15 years of incarceration.

At the time of his plea, Appellant was not aware, nor was he made aware

by trial counsel or the trial c€-surt, that rape and kidnappi.ng. are allied

offenses of similar import as o.ontetnp3.ated by R.C. 2941.25 and, therefore, he

could not ¢onstitutionall be on both counts. Instead of facing ay

rmxiAm penalty of 23 years in the Department of Crrectians, Appellant

actually faeecl only 13 years. Without accurate information regarding maximum

possible sentenoes, Appellant was not able to enter knowing, voluntary or

intelligent pleas. 1'he trial court cbmitted plain error as it did not

substantially comply with Cr1:m.R.11 whn accepting Appellant's pleas.

Er.sf.t'tao of Law Na.4, The trial tourt erred to the -r-e'udiee of Appellant
in ta ng to rbp 1* t"t <?rIA aTS^^ 0 ..sr`i C tb L` 5t^4ti'l'! or

' . . on i$ ^ o a w: ^saC ^ se re u r^' w^ tlesse$ to appe ar an
Llte '^..'t^. Sixth and GDut- ee'&1t-: .^eG1 S ^ti . e ,. C^:.' ^Ca^.eS

Const^tu^t ^'on an Art eLe I, S(^t^esn 210 16 a the M o Nnst tion.

A trial court violates a AppellailC`s constitutionally protecte3 rights

when it fails to properly inform appellant of his constitut3.onal right to

4onpel, sumon or otherwise require witnesses to appear and testify on his

12



behalf.

The Sixth Amendment to the United States Cbnst.itution and Sectioii 10,

Article I of the (Jbica constitution prcnvide protection for the right to

couapulsory prmess. U.S. CoWts. AMMO . 6; t1UO Cost. Art. I H 10; State v.

Ner*I1199011, 56 Jhio St. 3d 106. Tne trial court's explanation of the right to

compu:Lsury praeess should be reviewed for strict complianee. State v.

9111997), 123 (7hie App.3d 400. Merely advising the appellant that he has

right to have subpoenaed witnesses to testify in your favor" 3:s

insufficient to apprise that appellant of his constitutional right to a

eoWulsory proce,ss. State v. Sen3ehilSept.25, 2003fl, Cuya. App.No. 82851. The

trial eaurt must inferrn an appellant that it has the power to force,

subpoena, or ©tl:ierwise cause a witne.ss to appear and testify on

appeliant`s behalf, Otherwise, the lcas;:i.cal import of the court's netiae is

that the appeilant coul.d present susab witnesses as he could anly seeure

throu,gh his own efforts. Id. at il 33.

In the instant rnatter, the trial ecsurt used iosuffia3.ent language to

inform tflie. appellant of his eesnsti.tutinnal ri,giit to eesmpulsory prccess. The

trial rotrrt did not properly inform the appellant of his consti...,tutibnsl right

to eacupel, summn, or atherwise requf.re witnesses to appear and testify onr his

behalf. Appellant was aware that subpoenas had been issued in his case,

however, he was informed by his attorney that the witness could not be

located. Appelant was not made aware until after the plea ti^at the subpoenas

aatualL'Ly selwed on potential witnesses for the defense. If the court had

properly '1nfo,rme.d the appelLat that the court could require the subpoenaed

witnesses to appear and testify, appellant would have prc,ceeded to trial.

Appeliant eeyuld not make a knowing, voluntary and intelligent waiver of his

rights.

13



The trial court

constft ational r

i:nvalid a

properly inform the appellant of his

ory process, causing the resulting guilty plea

pellant was denied effective assistance of
An: F^SUrteent Aumen-rsients to t^e Unite

S'ates onst tutaan an-d- Article 1, Section Z, lc) and lb 0
onst ut^on.

In Str£eat€1and v. wasl^ngton, the Unfted States Supreme C,ourt enuncfated

tho two-prong standard for eva4uating claims of ineffective assistance of

counsel. Stnrielz}:an1, v. 41ashtogton11198411, 466 U.S. 668, 104 S.Ct. 2052 at 687-

638. To sustain a claim of zneffectfve assistance of counsel, an appellant

must demonstrate that eounsel's representation fell below an objective

standard of reasonableness, and that he was prejudiced as a result of

counsel's actions or inaction. Id. In iookbart v. Fretwell, the United

States Supreme Coiart held that showing of prejudice does not depend solely on

whether tize outcome of the trial wauld have been different but for cesunsel's

Zt is rather an inquiry into whether "counsel`s performance renders

the result o fhte trial unreliable or the prerceed3.n,gs fundamentally unfair."

Id. at 371. Vhen reviewing trial counsel's performanee, courts must i.n u ge

"strong presumption that counsel's eanduct falls within the wide range of

reasonable professional assistance. , 466 U.S. at 689. See also,

StaCe v. Bradley(1989), 42 Ohio St.3d 136, 538 N.E.2d 373.

Appellant's trial counsel's representation fell below an objective

standard of reasonableness. Specifically, d.espfte Appellant's desire to

proceed to a trial crn the matter, Appellant's trial counsel failed to perform

a rudimentary investigation of facts provided to him by Appellant. Appellant

provided trial counsal with names of witnesses favorable to the defense.

'Irial counsel failed to investigate and interview promising witnesses.

Although trial coucisel 'sssuec2 subpoenas for Appellant's witnesses, he did not
14



maka an effort to have the court onforce the served subpoanas. Appellant's

trial counsel failed to fully advise Appellant of his const3.tutional right to

compel, sumnaon, or otherwise reqtxire witnesses to appear and testify. Trial

counsel's zraaction prejudiced the outcome of Appellant's case.

Aclc3itionally, trial counse7. ancouragsr7. Appellant to plead guilty as

charged to two offenses and agree to a rceommended sentence wtr3.c1i exceeded f;he

nsaxxmum ssntcnce by two years. Trial counsel also failed to object when the

,u31tytrial court did not corvply with Crim.R. 11 when accepting Appellant's g

isition of two sentences

Trial counsel's 3eficient perfbrmance prejudicially affected

tied offenses of si^.ailar import.

as. Trial counsnl also failed to objact t

outcome

of Appellant's caGe. Clearly, Appellant would not have entered tho- plea if he

h,ad bcen properly informed of his consti,tutional rights and had been properly

informed of the maximum possible sentence he facer7.

CONCLUSION

For the rc.asons ciscu>secP a1-.ovs, this ^,-a,se involves nattcrs of public ar,ck

great gensr al interest and a substantial consti.tuticanal question. 7^le

A?^2?.ant requests that t;Iis CoJrt accapt ion in

tho import.nt issues presented cai.ll be reviewed on the merits.

Respa^etfully sub.ni.t,t

y

so

FICATE OF SF'ftVICF

:y ha.t a true and accurate copy of the fesragoing Mewrandum in

Support of jurisdiction was sent by ordinary U.S. mail to counsel for

appellees, Joseph T. tXhtprs, Hamilton Cbunty prosecuter, Appellate Division,

230 E. Ninth Street, Suite 4000, Cincinnatti, Ohio 45202, on the ' day of

--:-u^̂ ^, 201. D
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OHIO FIRST DISTRICI' COURT OF APPMLS

In August 2008, following the entry of a guilty plea, defendant-

appellant Sylvester Lawson, II, was convicted of rape,' kidnapping,2 and an

accompanying gun specification. The trial court imposed an agreed prison term of

six years each for the rape and kidnapping and three years for the firearm

specification, and it ordered that the sentences be setved consecutively for an

aggregate prison term of 15 years. Lawson appealed his conviction, and appellate

counsel was appointed. lawson's appellate counsel filed a no-error brief, and this

court affirmed Lawson's convictions and sentences.3 A few months later, Lawson

filed an application to reopen his direct appeal under App.R. 26(B), and we granted

the application.

{t2} In the reopened appeal, Lawson brings forth four assignments of

error. For the following reasons, we affirm his convictions and sentences.

{13} In his first assignment of error, Lawson argues that the trial court

erred when it convicted and sentenced him for both rape and ladnapping in violation

of R.C. 2941.2g, Ohio's multiple-count statute.

{¶4} Under R.C. 2941.25, if a defendant's conduct results in allied offenses

of similar import, the defendant may only be convicted of one of the offenses.4 But if

the defendant commits each offense separately or with a separate animus, then

convictions may be entered for both offenses.5

RC. 29o7.a2(A)(2).
^ R.C. 29o5.oi(A)(4).
3 See State a. Lawson (June 19, 20o9),1st Dist. No. C-o8o877.
4 RC. 2941•25(A).
5 R.C. 2941,25(B).
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OHIO FIRST DISTRICT COURT OF APPEALS

{15} The Ohio Supreme Court has held that rape and kidnapping were

allied offenses of similar import.6 But the court has established guidelines to

determine whether kidnapping and rape were committed with a separate animus so

as to permit separate punishments under R.C. 2941.25(B). In State v. Logan, the

court held that "[w]here the restraint or movement of the victim is merely incidental

to a separate underlying crime, there exists no separate animus sufficient to sustain

separate convictions; however, where the restraint is prolonged, the confinement is

secretive, or the movement is substantial so as to demonstrate a significance

independent of the other offense, there exists a separate animus as to each offense

sufficient to support separate convicti.ons."7 Additionally, the Logan court

recognized that where the asportation or restraint "subjects the victim to a

substantial increase in risk of harm separate and apart from *** the underlying

crime, there exists a separate animus."8

[¶6} After a thorough review of the record, we hold in this case that the

rape and Iddnapping offenses were committed with a separate animus. The record

demonstrates that Lawson and an accomplice had driven up to the victim late at

night while she rdas retrieving a bag from her aunt's car. Lawson pointed a gun at

her and demanded money. After the victim stated that she did not have any money,

I.awson forced her into the back seat of the car. Lawson also entered the back seat

and ordered the victim to disrobe. At gunpoint, Lawson forced the victim to perform

fellatio while Lawson's accomplice drove the car around town. The victim was later

abandoned not far from where she had been abducted.

6 See State o. Donald (1979), 57 Ohio St.2d 73, 74-75, 386 N,E.2d 1341, syl)abus; accord State D.

^Sta te ol lA l )6o Ohio StO2d 1 i26845,St2d 29, 489-96•gan C979 397 N.E.2d 345, syllabus.
a Id.

3



OHIO FIRST DISTRICr COURT OF APPEAGS

{¶7} We conclude that Lawson's act of sexually attacldng the victim while

in a moving vehicle subjected her to a substantial increase in the risk of harm she

faced. Further, the fact that the victim was forced into a car and driven away from

where she had been abducted demonstrated substantial movement of the victim that

was not merely incidental to the rape. Accordingly, we hold that there existed a

separate animus for each offense sufficient to support separate convictions.

(¶8} We note that in our decision granting Lawson's application to reopen

his appeal, we concluded that the rape and kidnapping were allied offenses of similar

import because the record could not "be said to demonstrate a spatial or temporal

separation between the two offenses or a separate animus as to each." But after

closely reexamining the record, we have determined that this initial conclusion was

wrong.

{9} Accordingly, the first assignment of error is overruled.

{¶10} In his second assignment of error, Lawson contends that his agreed

sentence was not "authorized by law"and was thus subject to appellate review under

R.C. 2953.o8(D)(i). We disagree.

{¶11} The Ohio Supreme Court has held that a sentence is "authorized by

law" and is not appealable within the meaning af R.C. 2953•o8(D) if it comported

with all mandatory sentencing provisions.9

(112} We hold that Lawson's aggregate sentence of 15 years' incarceration

was "authorized by law" because it comported with the appropriate sentencing

provisions. Each prison term feil within the appropriate statutory range for the

corresponding offense, and Lawson was properly notified of postrelease control.

9 State u. Underwood, 124 Ohio St.3d 365, 2olo-Ohio-i, 922 N.E.2d 923, 12o.

4



OHIO FIRST DI$TRICT COURT OF APPEALS

Further, based on our resolution of the first assignment of error, Lawson was not

unlawfully sentenced on allied offenses of similar import.

{¶13} Therefore, the second assignment of error is overruled.

{¶14} In Lawson's third and fourth assignments of error, he essentially

contends that his guilty pleas were rendered involuntary when the trial court failed

to properly inform him of the possible maximurn prison term he was facing, as well

as failing to inform him of his right to compel and summon witnesses on his behalf.

These assignments of error are not well taken.

{115} The record demonstrates that the trial court informed Lawson that he

was facing a total of 23 years in prison: io years for rape, io years for lddnapping,

and a mandatory three-year prison term for the gun specification. Further, a review

of the plea hearing demonstrates that the trial court informed Lawson that he was

giving up his right "to confront witnesses against you" and "to have subpoenaed

witnesses to testify in your favor." Lawson stated on the record that he understood

the rights he was waiving by pleading guilty.

{116} Because the trial court complied with Crim.R. zi(C), Lawson cannot

demonstrate that his guilty pleas were made involuntarily. Accordingly, the third

and fourth assignments of error are overruled.

{117} In his final assignment of error, Lawson maintains that his trial

counsel was ineffective for (i) failing to perform a rudimentary investigation of facts

provided to him by Lawson, (2) failing to investigate and interview promising

witnesses, (3) failing to advise Lawson of his constitutional right to compel witnesses

to appear and testify, and (4) encouraging Lawson to plead guilty to allied offenses of

similar import. This assignment of error is not well taken.

5



OHIO FIRST DISTRICC COLSItT OF APPEALS

(¶18) To sustain a claim for ineffective assistance of counsel, a defendant

must demonstrate that counsel's performance was deficient and that the deficient

performance prejudiced the defense.lo

{fJ191 We hold that Lawson's trial counsel was not ineffective. Lawson has

failed to demonstrate that his trial counsel's performance was deficient in view of our

holdings that Lawson was properly informed of his right to compel witnesses to

appear and testify, and that the rape and kidnapping were committed with a separate

animus to justify separate sentences. Further, we can find no evidence in the record,

nor can Lawson point to any, that demonstrates that his trial counsel failed to

investigate the facts or failed to investigate and interview Lawson's witnesses. In

fact, Lawson's trial counsel subpoenaed several witnesses on Lawson's behalf.

(¶20) Berause Lawson's trial counsel's performance was not deficient, we

overrule the fifth assignment of error.

{12I) Therefore, the judgment of the trial court is affirmed.

Judgment affirmed.

CUiyNrNGHAM, p..J„ HILDEBRANDT and HENDON, .IJ.

nieaoe r: .e:
The court has recorded its own entry on the date of the release of this decision.

x Strickland u. Washington (1984), 466 U.S. 668, 687,104 S.Ct. 2052; State u. MeCray, sst Dist.

No.C-o8o86o,aoo9-Ohio-4390,
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IN THE COURT OF APPEALS

FIRST APPELLATE DISTRICT OF OHIO

HAMILTON COUNTY, OHIO

STATE OF OHIO,

Plaintiff-Appellee,

APPEAL NO. C-o8o877
TRIAL NO. B-o710273

JUDGMBNT ENTRY.
vs.

SYLVESTER LAWSON, II, ^ ^ g ^ ^I D

Defendant-Appellant.
SEP 3 4q10

This cause was heard upon the appeal, the record, the briefs, and arguments.

The judgment of the trial court is affirmed for the reasons set forth in the Decision

filed this date.

Further, the court holds that there were reasonable grounds for this appeal, allows

no penalty and orders that costs are taxed under App. R. 24.

The Court further orders that 1) a copy of this Judgment with a copy of the Decision

attached constitutes the mandate, and 2) the mandate be sent to the trial court for execution

under App. R.27.

To The Clerk:

Enter upon the Journal of the Court on September g, zoYo per Order of the Court.

By:
Presiding Judge I

I
D898247G3



g4.e quw ^Onrt of

State of Ohio

V.

Sylvester Lawson, II

G'LERK OF COURT
SUPREME COURT OF OHIO

Case No. 2010-1897

ENTRY

Upon consideration. of appellant's motion for a delayed appeal,

It is ordered by the Court that the motion is graTited.

It is further ordered by the Court that appellant shall file a memorandum in support of
jurisdiction within thirty days from the date of this entry.

(Hamilton County Court of Appeals; No. C080877)

^^ ---^

ERIC BROWN
('hiFf TncYice
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