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EXPLANATION OF {IEY THIS CASE S & CASE oF

I‘t‘%‘ﬁ:ﬂﬁﬁ:

This case pragents an issue for review vegarding whether rape and

kidnapping offenses were comsitted with a sepsrebe anbmus, and ars therefors

allied offenses of similer impor

Iﬁ this ocase, the court of appeals "After a thorough review of the
resord, {neld] ... that the rape and kidnapping offensas were committed with o
saparate  animus” and conclided, therefere, that there existed 2 separate
animus for sach offense sufficient to support separate conwviztions, The court
of appeals, im aranting Appellant's applicabtion te reopen his dirvest appeal,
mad initisally o mm.’hmnaﬁ‘;&a&ﬂ that the rape end kidnenplng wers allied offenses of

similar import because the record could vet "be said to demonstrats e spatial

or tamporsl separation between the two offen:

i

ihen, after ‘closely reexsmining ... detevalped hat

Initial consluslon was wreng.
The decizion of rt of appeals deniss Appellant's right to due
procass of law in viclatien of the Fourtsenth Amerdluent tot e United States

Censtitucion and Article I, Section 2, 10 and 15 of the Chin Constitution,
_. Firgt, the trial judge commibted “plain srrer’ by failing to merpe allied
offongses of similar import, te further prejulice Appellant; the trial judge
miginformad the Appellant of the wmaximum sentance that Appellsnt was subject
to upen conviction,

The Supreme Court of Ohio has feund that rape aad kidpapping are allied
offenses of similar import. State v. Demald, (1979, 57 oOhle St.2d 73, 74-75,
386 NLE.2¢ 13 1. Tn this case, there is no evidence of separate animus as to
each anf»:émsala. |
Section 2941.25 of the Ohio Revised G@-&]e{g provides s
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MA)  Where the same cenduct by defendant can be censtrusd te constitute

two or more allied offenses of similar import, the indictment or

information may contain ceunts feor all such offensss, but the defencant
may be convicted of only one.

iRy  where the defendent cenduct censtitutes twe or move offenses of the

same or similar kind committed separately or with a separste snlmis ag to

gach, the indictment or infermstion may contain counts for all such
offensas, and the deferdant may be convicted of all of them."

Tn spplying R.C.2941.25, the Supreme Court of Chio hes provided a twév-
tiered test in determining whother two offenses are allied offenses of similar
{wport . In State v. Logam!l1979, 60 COhie St.2d 126, 397 N.E.2d 1343, tha Chio
Supreme Court adopted the following guiai&limé&?: Hla) vhere the restraini er
movement of the victim is merely incidental to separate underlying crime,
there exists no separate animus sufficient fo sustain separate convictions;
ﬁrmamt*y whera the restraint is preloenged, the confinsment is seevetive, o
the movement is substantial so as te demonstrate & sigmifimm;@ independent of
the .tat;h@r: offense, there exists a separate animus as to each offense
sufficient to support separate cenvictiens; i) vhere the asportation or
restraing of the vietim subjects the victim to a substantial imcresse in risk
of harm separate and apart from that invelved in the uaderlying crime, there
exists 8 separate anbmus as te ewsch offecse sufficient to suppert convietiens.

The court of appeals, after genducting a thoreugh review, held that, in
this case the repe and kidmapping effemses were committed with a separate
animus. Speeifically concluding that "Lawson's act of sexually attecking the
victim while in a moving wvehicle subjected her te a substamtial increase in
the rizk of harm she faced. TFurther, _th@ fact that the vietim was forced imte
a car and deiven away from wheve she had been abducted demonstrated
substantial movement of the viectim that was not merely incidental to the rape.
Accordingly, we hold that there exists a separate animus for eash effenss
sufficient to support separate convictioms.” |

The deeision of the court of appeals is contrvary both te the statutery

2



scheme of R.C. 2941.25 and to this Court's legal authority, The significance
of this misapplication of statutery mendates ls that the ceurt of appeals

dezision viclates Appellant™s vight teo due | rm:ea@ and equal protestion of the

Law  as - guarank by the TFourtsenth Amendment te the United States

Comsbivation amd Ared L Secbion 2, 10 and 16 of tha Uhio Constitucion.
Moraovar, Appellant’s guilvy plea is net knewingly, intelligently ox
voluntarily entered because the trial court failed to merge the allled

offenses, as required under O.R.C. 2941.25 Multiple Count Statute, and

:;;

misstated the mexiamme penalty Appellant faced upen cenvictisn o induce the
Appellant to plead guilty, which also violated App&lznni“ rights to Dus
Process and equal Protestien of the Law guarsnteed by the Fourtesnth Amendment
to the United States Constitution and Arvticle T, Sectisn 2, 10 and 15 of the
Ohile Constitution.
STATTMENT OF THE CASE AND FACTS
1~ STAYEMENT OF THE CASE.,

sppeliant, Sylvaster Lawson Il was charged in a tvo count 1nﬁiutm@nﬁ. On
Jenuary 18, 2008, Appellant, was indicted as follows:

mmmmmm i a ¥

Couat 1: Rape B.C. 2007.020al012) with specifisations [F1]
Count 2: Kidnapping R.C. 2905.01HAMM4) With 9&&?lfiﬁﬁ£i ens [F1]

Appellant entared pleas of net guilty te aaah gount of the indiciment at
arpaignmant.

Oa August 15, 2008, Appellant withdrew his .plﬁaﬁ of ner guilty and
antared iﬁt@ a plea agressent with the assistant prosecuting atiorney.
Appellant  sgeesd to plead guilty te beth ceunts in the indictment with

X

spacifications in exehange for an agreed upon semtence of fiftseen vears in the
Chioc Department of Corrections.
The Couri advised Appellant that he was facing 23 years in prisen, The

Ceurt accepted Appellent's gullty pleas and sentenced him te six years of
3



s mfimam@wt on Count One Rape) plus thres yeers im the Department of
Corrections en Spesification 2 to Ceunt 1, with the sentemce on Count 1 te rum
consecutively, Appellent was also sentenced to six years on Count 2 with the
sentence 9 run consecutive to Cemt 1.

pppellant timely filed a potics wef appeal. Appellsmt was appointed
coungel for his appeal. Appellant’s original appallete counsel filed an
fnders brief in the matter. Appellent filed a supplemental brief. On Juna
17, 2009, the First District Court of Appeals affirmed the decision of the
trisl court., On Szagrmﬁb@r 14, 2009, Appellant filed an Application to Reopan
Direct Appeal pursuant to Appellata Rule 260). oa ‘F-@‘bmaw 17, 2010, the
Fest Distrist Court of Appeals granted A@?eﬂ;;ﬁamt'ﬁ; Applicetion to Rsepsn

Mrest Appeal and appointed sounsel.

y

On September 3, 2010, the court of appesls entered its decision affiruing
the judgment of the trial ceurt. |
Upon consideration of Appellant’'s metion fer a delayed appeal, by the Supreme
Court of Chis, this Court granted sppellant's motlom for delayed appeal.
Appallant now timely appeals the court of appesls decision to thisz Homorable
Court. 7

2-  STARMENT OF THE FACTS.

Sylvester Tawson I1I, #éppellant, is & high school graduate and Sulf Var
vaterars, In the suwmer of GBGEL‘MM Appellent met Cherelle Dukes. Appeliant aﬁa:l
Dukes bacame acquaintad and had consensual relations. Appellant and Dukes
aelsbrated Duke's birthday in March, 2005.

On Januery 18, 2008, Appellant was indicted for one count of Rape with
Specifications and one count of Kidnapping with Specificatioms, for an
incident which sllegedly occurred with Me. Dukes on March 13, 2003, The

comduct  allezedly origineted at ‘the same time, Appellant denled the
A



allegations and plead not guilty to both charges ard related specifications.

Altheugh subpoenes for witnesses wera 1is suad by the defense and reburnaed,
Appellant wos dnformed that his witne: could ot be found, Additlonally,

Appellant wes teld thet he would fece an addibionel indictment for Agsravetsd

Robbary i he did not enter a plea te the Rape and Widnapping chargas.

L

3

sppellant was encourage dte waive his right teo a trial by jury and enter a
ples of guilty to both charges in exchange for an agred sentence of
incerceration. Without witnesses and with the possible additional indictment
looming, Appellant agreed to waive his right to & trial by jury. Appellant
entered pleas of guil-t:y to the charges in the indictment and agreed with the
srosecubor to accept a term of fifteen years im the Ohio Departwent of
Corrections.

The trial judge sccepted the plea agreement. At sentencing, the trial
judee infermed Appellant that "Count 1 and Count 2 a ref elenies of the first
degres wnich neans I can sentence you te thres, four, five, six, ssven, elght,

nrine, up to ten vears im prison and a fine up Bo $20,000, And them thevs is

alsos a thrae-year gun specification wn ms T bave to sentense ysu to
thwee vears actual incarceration te be served censeautively with end pr'ica‘x: to
the sentance on the particluar ecount.” The trial judge comtinued, “Now, the
gentencas on Counts 1 and 2 could be made by me to run concurrectly, that
masms at the same time, or consssutively, that is ome after the other as 1 see
fit." TFasemtially, Appellant was informed by the trial judge that ha was
facing & maximum of twenty-three years in prison for the indicted offenses.
RBased on that infermatien, Appellant agreed to enter puilty pleas and agrsed
to serve fiftsen years on the charges. The trial judge accepied the pleas andd
sentenced Appellant to six years of confinement on Count 1 Ilrapa) plus three
years in the department ef Carrémima on Specifisatiens 2 to Count 1, with
sentences on Count 1 te run consecutively, Appellant wes also sentenced te

5
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gseparate convictisns. Deelsien, at p.4 ¥ 7.
Contrery te the court of appeals' decisien one of the facts prasented in .
the indistment, & fact plead to by the Appellant, end egreed to by the

nrosacubion in the ples agreement is that Appzilent wes of ad with vielating

R.C. 0 2005,010AMIAN, Widnapping, “for the purpese of engaging in sexual
activity,™

The Bill of particulars states’ "On or about Mareh 5, 2005, at

approximately 2:15 a.m., at 7809 Dawm Read, viotim CD was retrieving a boek

bag From her aunts car, when twe suspeckts pulled up in a vehicle. Defendant
L] H : .

poited a handgun at her and stated, "whera's the womey’. The victim told the

Nefardant ghe had nmo money. The defendant made D get inte the back seat ef

the vehicle. Defendant got 4nto the back seat also, while the co-defendant

sot inte the drivers seat and began to drive the car. Deferdant told her te
tale hé* clothes off., He grabbed the victim by the hale and forced her to
parform felatio while he hed the gun pointad at her. e ejeculated in her
menth . _

ALl the events happenad simultameously, therefore, the vietim was not

sibjected to a substantisl ivcrease in the risk of hamm she faeced bayend that

of the initial order at gunpoint to gat in the ear for the purpese of

facilitating the repe.

The surrounding sircumstances that prompted the State ko indict the
sppellant with a vielatien of R.C. 2905.01 ”A)“&), is becauss the State
alleged that the vietim was feorced | in te the backseat of the vehicle for the
DUrPOSE _ﬁ:rf gaxual activity.

'R.C. 2941.250R), by its use of the term “animus”, requires us to examine
the defendant’s mental state in detexmining whether two or move offenses may
be chiseled from the seme criminal cenduct. Tm this sense, we belleve that

7



the Ceneral Assembly intesded the term 'animus' to mean putpose or, ﬂﬂ@‘l’fﬁ!.
properly, imwedlate sotive,” State v. Legan!ll979), 60 chie St.2d 126, at 121,
397 W.E.2¢ 1345, 1349, “Malnimus [...] must be inferred from the surrounding
cireumstances.” Logam, supra, Chis St.24 at 131, W.E.2d at 1249 citing State
v.. Rebinsen!l197511, 48 Ohio App.2d 197, 205, 356 W.E.2d 725,

“here an individual's immediste motive involves the commission of one
of fanga, but in the course of commliting that crime he must, a priori, comnit
sriother, then he may well pesses but a single apimus, and in that event may be
convisted of enly one crime.' Legam, supra, 0.St.24 131, 397 M.E.2d 1350,

Tn the case at bar the restraint and movenent of the victim had mo
signific, anca apart from facilitating the rape.

The record in the instent case reflects that the detantion was brief, the
movement was siight, end the vietim was released immediatsly fellowing the

somnission of the rape near where she was abdustaed.

"The detention was brief, the wovement was slight, and the victim was
released  immediately follewing the seommissien of the rape. In sush

&

circumetances we cannot say that Appellant had a séparate anlmus to commit
ridmapping.” Legan, supra, 50 0.5t.2d at 135, 397 N.E.24 at 1352,

Further, the record iz devaid of any evidence of secret cenfinement, sush
as in the trunk of a wehicle, an abandoned building, or nen-trafficked area.
Sexw Legan, supra.

In Light of these surrcunding clrcumstances Ridmapping R.C. 2905.011a)14)
and Rape, "by Eheir very nature are committed for the same purpose’, see State

v. Donald!l1979), 57 Ohis St.2d 73,

Thevefore the plee agresment D@t“wwm tha State and the Appellant, wiiich
sibssquently  convicted and sentensed the Appellamt with Kidaapplng R.C.
2905.01 1Y) and Rape B.C. 2907.02 Ha)I2l, was not lwowingly, veoluntarily

e
(]



Cand dntelligently entered fnto.  The convictions and santences ace not

authorized by law, in wviclation of both the Ohio and Unibed

renstitutions and mast be reversad.

s game conduct and consist of :3:§ng1.@2 arims, the
appallant mey ba convieted and sentenced for only one charge.

o epplving B.C. 2941.25, the Supreme Court of Chio has ,aLWL%ﬂ a two-
giared test in determinig whether two offenses ave allied offenses of similaw
fmport, In State v. Leganm, the Chiso Supreme Court adopted .th@. following
gquidelines: "lla) whare the restreint or movemant of the vehicle is merely
ineldantel te a separate underlying srime, there exists no separate anious
sufficient to sustain separate convictions; hewaver, whare the restraint 1s
}pmmﬁgﬁm the confinement is secretive, or the movement is substantisl so as

to demonstrate a significence independant of the other offense, thers existz a

animas az to eash offense sufficient fo suppert separate convictions:
h} where the asportation er rastraint of the victim subjects the victim to &
gubstantisl incrsase in risk of harm separate and apart from that involved in
the underlying crime, there exists a separate anlmus as  te each offense
sufficlent to support convicitens., See Legan, supra. If the sourt Finds
@ither that the crimes were committed sepavately or that there was a é@mmt@
animus for asch erime, the defendant may be cenvieted of both of fenses, State
v. Blankenship,!'1988), 38 chie St.3d 115, 117, 326 N.E.24 816,

The Supreme Court of Ohie has found that rape and kidnapping are allied
offenses of zimilar import. State v. D@naldfim?‘}),- 57 Chis St.2d 73, 74-75,
386 N.E.24 1341, syllabus; asccord State v. Adams, 103 Chie S8.3d 508, 2004
Chio-5485, 817 N.E.2d 29, 189-95; See also State v. Logam, supra, Tn ths
current case, there was no evidence of separate animus as to esch offense.
Additionally, the court of appeals has previeusly determined that the "resecd
9



of proceedings below cannet be ssid to demomstrate a spatial ov temporal
separstion betwesn the two offensas or a seperate animus as to esch. T.d,
The Supreme Court of Ohle has prohibited trial courts from imposing individual
sentennes for counts that constitute allied offenses of similar Import. State
v, Underweed, 124 Ohie St.3d 365, 2010-Chie-1. In State v. Underweed, the
court cautiomed trial sourts, noting that "a defendant’s plea teo multiple
counts does wnot affest the eourt's duty to merge those allied counts at
sentensing., This duty is mandatery, not diseretionary.” Id. Therefore,
because the offenses in the current case wers allied offenses and there was
not & separate animus as te each, the trial court was under a duty &0 merge
the allied counts at sentemcing. The trial sourt committed plain erver in
santencing Appellant for both eoffenses.

Preposition of Law No.2: Appellant's recommended serzt&me :13 gontrary to law
ThH violation of the Dua Process amﬂqual Protection of the Law guaremﬁ@ai b.=
The  rourteentn Anendment of the fad State titution ar Wil
Constitution, AFtinle 1, oection 2, 10, TG 15, be@ausse Eha tﬂi&l}. m@um
misincormed Eh@ Appellant of the maximum | pessible senfence Appellant faced
up@m Sonvietion and Onl i ) d6es not pﬁ@a.-u@

aooellate Toviey of Jolntly resomendad sontances Tiosad CONETary L0 B.Ge
41,23,

w

Jointly recommended sentences imposed é@ntrary to R.C.2941.25- are et
“authorized by law" for purpeses of R.C. 2953.08!DHIMI end thus sve not exempt
from appallate review.

Under Section 2953,08M Dﬂf’iﬁ of the Chio ravized {mﬁw jointly recommended
sentences are exempted from appellate review where the sentence “is authorized-
by law, has been jeintly recemmended by the defendant and the prosesution in
the case, and is imposed by ‘the sentencing judge.” R.C. 2953.081IDHII),
Previously, whem a sentence was contrary to R.C.2945.21, the appellate court
held that it was precluded from review of the agreed of jolatly recommended
sentence under R.C.. 2953.08/IDYI1). However, the Ohiec Supreme Court vecently

elarified the issue of whather a sentence eontrary to R.C. 2941.25 s
10



“guthorized by law fer purposes of R.C.2953.08IIDININ,  Ses State v.

supra. In State v. Underweod, the Ohio Supreme Court held that "when a
sentence fails to im&iu@a a mandatory provision, it may be appealed because
such @ sentence iz ‘contrasy to law' and is not 'euthorizad by law,’™ 1Id. at
T 21,
Appellant was not preperly informed of the maximm possible sentence. As
a vesult, the semtence is coutrary to law, thus permitting Appellant to appeal
the jointly recommended sentence.
Pﬁ@pégiﬁi@ﬁ of Law No.3: The trial court erred to the prejudice of Appellant
I failing to enmsure Ehat Appellant Understood tbe meximum pessible penalty as
tequired by (Fumimal Rule LLNC)ILV&), in vielation of Ihe Due DProcess and
el Profection of the Law as guaraméééa By Fhe FOUELEenth Amercment of the

Thited States (ORSELLution and Onio Cobstitution Article I, section 2, 10 and
1h,

Uﬁdﬁr Grimiﬁal Rule 111C)1)Ha), a trial court must ensure that a
Dﬁf@ﬁéaat understande the maximum possible penalty imvelved before the trial
court accepts guilty pleas te allied offenses.

G&imimal Rule 11 provides that a court shall not accept a plea of guilty
without first addressing the defendant and determining that "tha defendant is
mékiag the plea vmluﬁtarily, with understanding of the nature of the charges
and of hte maximum penalty inmvelved" and that the defendant understands the
Ceffect of the plea of guilty or no contest, and that the eourt, upon
acceptanze of the plea, may proceed with judpgment and sentenge.” Crim.R.11.
T order to substantially comply with the requirements ef Crim.R. 11, the
trial court must advise the defendant of the maximum possible pemalty. State
v. Calville!l1991ll, 75 Ohie App.3d 716. Aplea is rendered inveluntary where
the maximum penalty is misstated by the trial court. State v, Caplingeﬁ”l@gﬁﬂ
,205 Chio App.3d 567. |

Appellént was not adequately informed of the maximum penalties invelvad
in the pending case. Specifically, the trial court infommed Appellant that

11



gach count of the indictment coul do m:ry a peison term of up to 10 years,
T.p. Vol. IIT, p.42. Additionally, the court informed Appellant that the gun
specification carcied a 3 year prisen term. Id. The trial court judge stated
that the "sentemees on Counts 1 amd 7 could be made be me to run ...
wmsaﬂutivély,‘ that is, one after the other as I see fit." Id. at 42. Based
on the representations of the trial court, his atterney and the piaa féam,
hppellant believed that he was facing up to 23 years ia the Chio Department of
Corrections. Relying on these representations, Appe-ilant shoge te miva his
@amsﬁﬁuﬂi@ml rights ém@f enter a. plea of guilty to both chamges. In exchange
for his plea, Appellant understoed that the prosesuter would recommend a
semtence of six yaars on aach gount plus athree year gun apaé:’?;fﬁ;matima, for a
total of 15 years of immm@ratiém

At the time of his plea, Appellant was not awam; nor was he made aware
by trial ceumsel or the trial court, that rape and kidnapping are allied
offenses of similar import as sontemplated by R.C. 2941.25 and, therefore, he
could not constitutionally be seubanced on both counts. Instead of facing a

penalty of 23 years in the Department of Crrections, Appellant
actually faced only 13 years. Without ascurate imf-mti@n regarding maximum
possible sentences, Appellant was mot able to enter kpmowing, velumtary or
intelligent plesas, The trial dourt comitted plain arrer as it did net
substaptially comply with Crim.R.11 whn acsepting Appellant's pleas.

Proposition of Law No.4; The trial court erred to the preajuéiw of Appellant
in Taliing £0 properly Infomn Appellant of his m;'gﬁt to compel, stsnmon car
@the-! 188 Pequire withesses Lo appear and ‘&3‘-_‘ on Fiis Denall _i&a v'iasia

REe  Fifth, Sixtn and Tourteenth ANendments €6  the Unite
G@ﬁgtxtutficatz and Aﬂﬁi&;}.@ T, Gaction 2, 10 and 16 @:E The Ohlo ChnotiEation

A trial court viclates a Appellent's constitutionally protected rights
when it fails te properly inform appellant of his constitutionmal right to
compel, summett or otherwise requive witnesses fo appear and testify on his

12



behalf.

The Sixth Amendment to the United States Constitution and Seetiom 10,
Artiele T of the Chio Constitution provide protection feor the vight to
compulsory progess. U.S. Const. Amend, 63 Chie Const. Aet, I 1l 10; State v,
Nepo!l1990/1, 56 Chie St. 3d 106. The trial dourt's explanation of the right te

compulsery process should be reviewed for strict compliance.  State v,

Higgsll1997), 123 Chio App.3d 400. Merely advising the appellant that he has

the right te have subpochaed witnesses to testify in yeur faver" is
insufficient to -apprise that appellanmt of his censtitutional right te a |

eompulsery process. State v, SenichflSept.25, 2003f, Cuya. App.No. 82851. The

“trial ecourt must inform an appellant that it has the power te force, sempel.

subpoena, or otherwise cause a witness to appear and testify on the
appellant’s behalf, Otherwise, the logieal import of the court's netice is
that the appellant could present such witnesses as he ocould only sesure
through his own efforts. Id. at ¥ 33.

In the instant matter, fﬁﬁe irial court used Iasufficient language to
inform the appellant of his censtitutiomal right fe compulsery process, The
trial eourt did pet preperly inferm éh@ appellant of his constitutional right
to compel, summon, or otherwise require witnesses to appear and testify om his
behalf, Appellant was aware that subpoenas had been ifssued in his @aS&é
however, he was informed by his attormey that the withess ceuld not be
located, Appelant was not made aware until after the plea that the subpoenas
wara astually served on potential witnesses for the defemse. If the court had
properly iaformed the appellat that the ceurt could require the subpoenaed
witnesses to appear and testify, eppellamt would have proceeded to trial,
Appellant eould not make a knowing, volumtary and intelligent waiver of his

rights,
13



The triel court did not properly inform the appellant of his
comstitutional right of compulsory process, causing the resulting gullty plea
to be invalid. |
Proposition of Law No. 5:  The Appellant was denied effective assistance of
Colnsel, in violation of the SIXEn And Fourteenth Amendments te the United

$Tiles (onstTturion and  Aftlcle 1, Gactienm 2, 10 and 15 o fhte 010
Congtilutien, '

In Steickland v. Washington, the UniBed States Supreme Court enunciated

the two-prong standard for evaluating claims of ineffective assistance of

counsel. Strickland v, Washingten/'198411, 466 U.S. 668, 104 S.Ct. 2052 at 687-
538. To sustain a claim of ineffective assistance of counsel, an appellent
mist demonstrate that counsael's representation fell belew an objective
standard of reasonableness, and that he was prejudiced as a rvesult of
counsel's actions or inaction. I4. ~In Lockhart v. Fretwell, the United
States Supreme Court held that showing of prajudice doas not depend golely on
whether the outcome of the tirial would have been different but for counsal's
error. It is vather an inquiry into whether "counsel's perfoimance renders
the result o fhte trial unraliable or the proceedings fundamentally unfair.”
Id. at 371. Vhen reviewing trial counsel’s performance, courts must indulge
“strong presumption that counsel's @@mduet.ﬁalls within the wide range of
reasenable profaessional assistance.'' Strdeklapd, 465 U.S. at 689. See also,
State v. Bradley(1989), 42 Chie St.3d 136, 538 N.E.2d 373.

Appellant's trial counsel's representation fell below an objactive
standard of reasonableness. Specifically, despite Appellant's desize to
prozsed to a trial on the matter, Avpellant's trial counsel failed to perferm
a Eu&iméﬂtaﬁy iovestigation of facts provided to him by Appellamt. Appellant
provided trial counsel with names of witnesses favorable to the defenge;
Trial coumsel failed to fovestigate and interview promising witnesses.

Although trial coumsel issued subpoenas for Appellant's witnesses, he did not
14



make an effort to have the eourt enforce the served subpoenas. Appellant's
trial counsel failed to fully advise Appellant of his constitutional right to
compel, swmen, or otherwise require witnesses to appesr and testify. Trial
counsel’s imaction prejudiced the outceme of Appellant’s case.

Additionally, trial coussel encouraged Appellant to plead guilty as
charged to twe eoffenses and agree to a recommended sentense which exceeded the
maximum sentence by two years, Trial coumsel alse failed to object when the
trial court did pot comply with Crim.R. 11 when acéapﬁimg Appellant's guilty
pleas, Trial counsel also failed to objest to:the imposition of two sentences
for aliied offensas of similar import.

Trial counsel's defieient performance prejudicially affected the outcome
of Appellant's case. Clearly, Appellant would not have entered the plaa if he -
had been properly informed of his censtitutional rights and had been properly
{nformed of the maximum possibla sentence he faced. |

CONCLUSTON

‘For the reasons discussed ebove, this case involves matters of public and
great general interest awd a substantial constitutional quastion, The
tpoellant requests that this Court acc@pé jurisdiction in this case so that

the fmportant issues presented will ba reviswed on the merits.

Respectfully submitbed

CERTIFICATE OF SERVICE

T eertify that a true and accurate copy of the foregeing Memorandum in
Suppert of Jurisdiction was sent by ovdimary U.S. mail to eounsel for
appellees, Joseph T. Deters, Hamilton County prosecuter, Appellate Division,

Tt
230 E. Ninth Street, Sulte 4000, Clocinmatti, Chio 45202, on the 30 day of

Tk ceuER |, 2010. 7, R
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OHIO FIRST DISTRICT COURT OF APPEALS

Per Curiam.

{1} In August 2008, following the entry of a guilty plea, defendant-
appellant Sylvester Lawsom, II, was convicted of rape,! kidnapping,® and an
accompanying gun specification. The trial court imposed an agreed prison term of
six years each for the rape and kidnapping and three yvears for the firearm
specification, and it ordered that the sentences be served consecutively for an
aggregate prison term of 15 years. Lawson appealed his conviction, and appellate
counsel was appointed. Lawson’s appellate counsel filed a no-error brief, and this
court affirmed Lawson's convictions and sentences? A few months later, Lawson
filed an application to reopen his direct appeal under App.R. 26(B), and we granted
the application.

(Y2} In the reopened appeal, Lawson brings forth four assignments of
error. For the following reasons, we affirm his convictions and sentences.

{93} In his first assignhlent of errar, Lawson argues that the trial court
erred when it convicted and sentenced him for both rape and kidnapping in violation
of R.C. 2941.25, Ohio’s multiple-count statute.

{4}  Under R.C. 2041.25, if a defendant’s conduct results in allied offenses
of similar import, the defendant may only be convicted of one of the offenses.4 But if
the defen@ant commits each offense separately or with a separate animus, then

convictions may be entered for both offenses.5

tR.C 2907.02(A)2).

z R.C. 2905.01{A)(4).

3 See State v. Lawson {June 17, 2009), 15t Dist. No. C-080877.
4 R.C. 2041.25(A).

5 R.C. 2041.25(B).
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{45} The Chic Supreme Court has held that rape and kidnapping were
allied offenses of similar imports But the court has established guidelines to
determine whether kidnapping and rape were committed with a separate animus so
as to permit separate punishments under R.C. 2941.25(B). In State v. Logan, the
court held that “Iw]here the restraint or movement of the victim is merely incidental
to a separate underlying crime, there exists no separate animus sufficient to sustain
separate convictions; however, where the restraint is prolonged, the confinement is
secretive, or the movement is substantial so as to demonstrate a significance
independent of the other offense, there exists a separate animus as to each offense
sufficient to support separatel convictions.””  Additionally, the Logan court
recognized that where the asﬁortation or restraint “subjects the victim to a
substantial increase in risk of harm separate and apart from * * * the underlying
crime, there exists a separate animus.™

{6}  After a thorough review of the record, we hold in this case that the
rape and kidnapping offenses were committed with a separate animus. The record
demonstrates that Lawson and an accomplice had driven up to the victim late at
night while she was retrieving a bag from her aunt’s car. Lawson pointed a gun at
her and demanded money. After the vietim stated that she did not have any money,
Lawson forced her into the back seat of the car. Lawson also entered the back seat
and ordered the victim to disrobe. At gunpoint, Lawson forced the victim to perform
fellatio while Lawson’s accomplice drove the car around town. The victim was later

abandoned not far from where she had been abducted.

6 See State v, Donald (1979), 57 Ohio St.ad 73, 74-75, 336 N.E.2d 1341, syllabus; aceord State v.
Adams, 103 Ohio St.3d 508, 2004-Ohio-5845, 817 N £.2d 29, 18¢-95.

7 ?'gate u. Lagan (1979), 60 Chio St.2d 126, 397 N.E.2d 1345, syllabus.
8




OHIO FIRST DISTRICT COURT OF APPEALS

(7}  We conclude that Lawson’s act of sexually attacking the victim while
in a moving vehicle subjected her to a substantial increase in the risk of harm she
faced. Further, the fact that the victim was forced into a car and driven away from
where she had been abducted demonstrated substantial mOVem‘ent of the victim that
was not merely incidental to the rape. Accordingly, we hold that there existed a
separate animus for each offense sufficient to support separaie convictions.

(Y8}  We note that in our decision granting Lawson's application to reopen

his appeal, we concluded that the rape and kidnapping were allied offenses of similar
impért pecause the record could not “be said to demonstrate a spatial or temporal
separation between the two offenses or a separate animus as to each.” But after
closely reexamining the record, we have determined that this initial conclusion was
wrong.

(9}  Accordingly, the first assignment of error is gverruled.

{§10} In his second assignment of error, Lawson contends that his égreed
sentence was not “authorized by law” and was thus subject to appeliate review under

R.C. 2953.08(D){(1). We disagree.

{911} The Ohio Supreme Court has held that a sentence is “authorized by -

law” and is not appealable within the meaning of R.C. 2053.08(D} if it comported
with all mandatory sentencing provisions.?

{412} We hold that Lawson’s dggregate sentence of 15 years’ incarceration
was “authorized by law” because it comported with the appropriate sentencing
provisions. Each prison term fell within the appropriate statutory range for the

corresponding offense, and Lawson was properly notified of postrelease control.

s State v. Underwood, 124 Ohio St.ad 365, s010-Chio-1, 922 N.E.2d 923, T20.

4




OHIO FIRST DISTRICT COURT OF APPEALS

Further, based on our resolution of the first assignment of exror, Lawson was not
unlawfully sentenced on allied offenses of similar import.

{13} Therefore, the second assignment of exror is overruled.

(14} In Lawsou's third and fourth assignments of error, he essentially
contends that his guilty pleas were rendered involuntary when the trial court failed
to properly inform him of the possible maximum prison term he was facing, as well
as failing to inform him of his right to compel and summan witnesses on his behalf.
These assignments of ertor are not well taken.

{15} The record demonstrates that the trial court informed Lawson that he
was facing a total of 23 years in prison: 10 years for rape, 10 years for kidnapping,
and a mandatorg; three-year prison term for the gun specification. Further, a review
of the plea hearing demonstrates that the trial court informed Lawson that he was
giving up his right “to confront witnesses against you” and “to have subpoenaed
witnesses to testify in your favor.” Lawson stated on the record that he understood
the rights he was waiving by pleading guilty.

{16} Because the trial court complied with Crim.R. 11(C}, Lawson cannot
demonstrate that his guilty pleas were made involuntarily. Accordingly, the third
and fourth assiénmeﬁts of error are overruled.

@7} In his final assignment of error, Lawson maintains that his trial
counsel was ineffective for (1) failing to perform a rudimentary investigation of facts
provided to him by Lawson, (2) failing to investigate and interview promising
witnesses, (3) failing to advise Lawson of his constitutional right to compel withesses

to appear and testify, and (4) encouraging Lawson to plead guilty to allied offenses of

similar import. This assignment of error is not well taken.

o




GHIO FIRST DISTRICT COURT OF APPEALS

{418} To sustain a claim for ineffective assistance of counsel, a defendant

must demonstrate that counsel’s performance was deficient and that the deficient

performance prejudiced the defense.”®

{19} We hold that Lawson’s trial counsel was not ineffective. Lawson has
failed to demonstrate that his trial counsel’s performance was deficient in view of our
holdings that Lawson was properly informed of his right to compel witnesses o

appear and testify, and that the rape and kidnapping were committed with a separate

animus to justify separate sentences. Further, we can find no evidence in'the record,

nor can Lawson point to any, that demonstrates that his trial counsel failed to

investigate the facts or failed to investigate and interview Lawson’s witnesses. In

fact, Lawson's trial counsel subpoenaed several witnesses on Lawson's behalf.

{20} Because Lawson's trial counsel’s performance was not deficient, we

overrule the fifth assignment of error.
{921} Therefore, the judgment of the trial court is affirmed.
Judgment affirmed.

CUNNINGHEAM, P.J., HILDEBRANDT and HENDON, JJ.

No. C-080860, 2009-Ohic-4300.

e Strvckiond v. Washington (1984), 466 U.S. 668, 687, 104 $.Ct. 2052; State v. MeCray, ist Dist.




IN THE COURT OF APPEALS
FIRST APPELLATE DISTRICT OF OHIO
HAMILTON COUNTY, OHIO

STATE OF OHIO, : APPEAL NO. C-080877
TRIAL NO. B-0710273
Plaintiff-Appellee,
JUDGMENT ENTRY.

Vs,

sevesmeriawsox. . || ENTERED

P ~ 5 2810
Defendant-Appeliant. Sep :3 L

This cause was heard upon the appeal, the record, the briefs, and arguments.

The judgment of the trial court is affirmed for the reasons set forth in the Decision
filed this date.

Further, the court holds that there were reasonable grounds for this appeal, allows
no penalty and orders that costs are taxed under App. R. 24.

The Court further orders that 1) a copy of this Judgment with a copy of the Decision
attached constitutes the mandate, and 2} the mandate be sent to the trial court for execution

under App. R. 27.

To The Clerk:
Enter upon the Journal of the Court on September 3, 2010 per Order of the Court.

N/ ABA )

Presiding Judge |

o 0893'24763




| FILED
m@ Supreme Q‘Inmt ﬁf@_[ﬁg DEC 15 2010

GLERK OF COURT
SUFREME COURT OF OHID

State of Ohio | : Case No. 2010-1897
v 8 ENTRY

Sylvester Lawson, I

Jpon consideration of appeliant’s motion for a delayed appeal,
It is ordered by the Court that the motion 1s granted.

It is further ordered by the Court that appellant shall file a memorandum in support of
jurisdiction within thirty days from the date of this entry.

{Hamilton County Court of Appeals; No. CG80877)

———

.

ERIC BROWN

Chief Justice
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