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STATEMENT OF FACTS

This case arises from Appellants, Ronald M. Creatore ("Creatore") and PNH, Inc. ("PNH")

filing of a civil complaint against Appellee, Alfa Laval Flow, hic. ("Alfa Laval") in the Mahoning

County Court of Common Pleas for, inter alia, abuse of process and unfair business competition,

which occurred in, and tortious interference, which occurred before the bankraptcy case of In re:

Girton, Oakes & Burger, Inc., Case No. 03-41957 in the U.S. Bankruptcy Court for the Northern

District of Ohio. Alfa Laval moved to dismiss the civil claims pursuant to Ohio Civ. R. 12(b)(1) for

lack of subject matter jurisdiction arguing that the Bankruptcy Reform Act of 1978, as amended (the

"Bankruptcy Code") preempted such state law claims. (Supp. 16) The parties briefed the issue and

the trial court held an oral argument on the matter. (Supp. 227-58) Considering the issue solely a

legal one, no testimony or other evidence was presented at the hearing. The facts set forth in this

brief are based on the allegations of Creatore and PNH made in the case.

The trial court granted Alfa Laval's motion and dismissed Creatore and PNH's claims for

lack of subject matter jurisdiction based on federal law preemption of state law. (Appx. 27) The

Seventh District Court of Appeals affirmed the dismissal and Creatore and PNH now appeal the

Seventh District's decision. (Appx. 4)

Alfa Laval manufactured and sold food and beverage processing equipment. (Supp. 25)

Girton, Oakes & Burger, Inc. ("GO&B") was the primary distributor of Alfa Laval's products in

Ohio, New York and Pennsylvania. (Supp. 25) The distribution arrangement between GO&B and

Alfa Laval was not exclusive however, and GO&B quietly manufactured and sold its own products

under its private label, BuyPEP. (Supp. 25)

In early 2003, Creatore, president of GO&B, learned that his fellow GO&B shareholders and
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officers, William Sayavich ("Sayavich") and David Barnitt ("Barnitt"), committed financial

malfeasance with respect to GO&B's secured lender, Provident Bank ("Provident"). (Supp. 25) As

a result, Creatore terminated the employmentof both Sayavich and Barnitt and placed others in the

industry, including Alfa Laval, on notice of the confidentiality and non-compete provisions of the

Close Corporation Agreement ("CCA") entered into by GO&B, Creatore, Sayavich and Barnitt.

(Supp. 25-26)

Meanwhile, Alfa Laval had carried an account receivable of approximately one million

dollars dating back prior to 2001 (a million dollars of which was incurred before Creatore became an

owner) but wanted to address this balance and the problems that GO&B was having with Provident.

(Supp. 3 and Oct. 24, 2007 Response to Summary Judgment Motion) This prompted executives of

Alfa Laval to meet with Creatore to discuss GO&B's delinquent invoices. (Supp. 26) At the

meeting, Alfa Laval presented a plan to minimize the impact on Alfa Laval if Provident called

GO&B's loan and foreclosed. (Supp. 26) Alfa Laval's proposal required Creatore to agree not to

compete. (Supp. 26) Creatore refused to accept Alfa Laval's proposal. (Supp. 26) Instead, Creatore

decided to purchase the Provident loans tnrough PNH, an entity he incorporated solely for that

transaction. (Supp. 26) At the same time, Bamitt and Sayavich contacted Alfa Laval and, at its

behest, and in violation of confidentiality provisions in the CCA, disclosed confidential information

to Alfa Laval including the existence of GO&B's competing product line (BuyPep) and Creatore's

intended loan purchase. (Supp. 26)

Despite Alfa Laval's non-exclusive arrangement with GO&B, Alfa Laval became very upset

about GO&B's competing product line. (Supp. 26) At that time, Bamitt and Sayavich learned

Creatore was purchasing the Provident Loan and that the sale was scheduled to close on Apri123,



2003. (Supp. 26-27) Again, in violation of the confidentiality provisions of the CCA, Barnitt's

attorney informed Alfa Laval's attorney of the closing date. (Supp. 27) Less than one hour after

PNH closed on the loan purchase, Alfa Laval filed a Chapter 7(liquidarion) involuntary bankruptcy

petition against GO&B in the U.S. Bankruptcy Court for the Northern District of Ohio, Case No. 03-

41957. (the "GO&B bankruptcy court") (Supp. 27) Creatore and PNH argue that the timing of Alfa

Laval's filing of the involuntary petition in relation to the closing of the Provident loan persuasively

established that Barnitt and Sayavich provided confidential infonnation to Alfa Laval in violation of

the CCA.

Alfa Laval, as a creditor of GO&B holding a delinquent account, had the legal right to initiate

the involuntary bankruptcy proceeding and did so with two other GO&B creditors under 11 USC §

303 which requires three petitioning creditors to bring an involuntary bankruptcy petition. The two

other petitioning creditors are not a part of this litigation because they did not later abuse the

bankruptcy process for ulterior purposes. However, Alfa Laval ultimately abused the bankruptcy

process to further its unlawful ulterior purposes -- namely to eliminate Creatore as a competitor.

Aifa Laval immediateiy sought and had appointed a Gap interim Trustee, Mark Beatrice

("Beatrice"), and immediately thereafter Creatore was terminated as an employee and officer of

GO&B. (Supp. 27) Creatore then began competing on his own. (Supp. 5) Inside of the bankruptcy

case, Alfa Laval sought to enjoin Creatore's competition. (Supp. 27) Alfa Laval attempted to

misappropriate from GO&B and use against Creatore the non-competition provisions GO&B and

Creatore entered into in the CCA. Alfa Laval did this by filing a motion for injunctive relief against

Creatore claiming the covenant not to compete as its own. (Supp. 27) The Bankruptcy Court

refused to entertain the motion, indicating to Alfa Laval that only Beatrice as Trustee of GO&B,
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could seek such relief on behalf of GO&B and then, only through the filing of a properly authorized

adversarial complaint. (Supp. 27)

Nevertheless, the next day, Alfa Laval defiantly filed the adversarial complaint, but this fime

it named Beatrice on behalf of GO&B, as a co-plaintiff alongside itsel£ (Supp. 1) While the

adversarial complaint was purportedly brought by Beatrice as the Trustee, in reality it was brought at

the insistence of Alfa Laval, written by Alfa Laval, and executed only by Alfa Laval's attorney.

(Supp. 28) Neither Beatrice nor any attorney on his behalf executed the adversarial complaint.

(Supp. 13) With the adversarial complaint filed, Alfa Laval, again without Beatrice's signature, filed

a second improper motion seeking to enjoin Creatore from competing: (Supp. 28) In essence, Alfa

Laval, a non-debtor to the bankruptcy, improperly used a bankruptcy adversarial proceeding to

attempt to eliminate another non-debtor, Creatore, from competing against it. Beatrice eventually

declined to pursue Alfa Laval's request to enjoin Creatore from competing and Beatrice settled the

adversarial complaint. (Supp. 28) Alfa Laval refused to participate in the settlement and ultimately

dismissed its complaint "without prejudice." (Supp. 263) Ironically, in its dismissal Alfa Laval

specifically reserved its right to "assert in other jurisdicHons or venues any claims, aiiegaiioris

or defenses related to or asserted in this matter against..." Creatore and PNH. (Supp. 263)

On May 11, 2005, Creatore and PNH filed the complaint at issue herein against Alfa Laval in

the Mahoning County Court of Common Pleas, asserting claims for abuse of process and tortious

interference. After three years of litigation, Alfa Laval moved to dismiss the complaint for lack of

subject matter jurisdiction. (Supp. 16) At the hearing on Alfa Laval's motion, the trial court

repeatedly expressed concern that its exercise of jurisdiction over the instant case required

permission from the GO&B Bankruptcy Court to avoid violating the automatic stayunder I 1 U.S.C.
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§ 362. (Supp. 248-9) Creatore and PNH maintained that no permission was required because they

were not suing GO&B or any other bankruptcy debtor: (Supp. 248-9)

On February 2, 2009, the trial court granted the motion to dismiss, finding Creatore's claims

were preempted by the Bankruptcy Code. (Appx. 27)

On February 27, 2009, Creatore and PNH filed their appeal of the trial court's dismissal.

Simultaneously, although maintaining no such permission was required, Creatore and PNH brought

the trial court's concerns to the Bankruptcy Court by filing a motion for relief from the automatic

stay to determine if "permission from the Bankruptcy Court" or relief from stay was necessary and, if

so, to obtain such relief. On March 19, 2009, the Bankruptcy Court held an oral hearing and on

March 20, 2009 issued an order denying the motion for relief as moot because relief from stay was

not necessary to bring the state court action. (Supp. 260 and Appx. 28) While the legal issue of

preemption was not before the bankruptcy court, the testimony of Beatrice at the hearing and the

findings of the court establish state court jurisdiction and strongly militates against preemption.

Specifically, Beatrice as trustee testified in the hearing and the court made findings all establishing

that the instant litigation has no affect on the assets or administration of the GO&B bankruptcy

estate. (Supp. 260 and Appx. 28) Based on the GO&B bankruptcy court's order, Creatore and PNH

had the appeal remanded back to the trial court to consider a motion to vacate the dismissal order.

Despite the trustee's testimony and the court's findings, the trial court denied the motion to vacate.

(Appx. 30) Creatore and PNH appealed the denial of the motion to vacate and prosecuted the same

along with the previously filed appeal.

On June 29, 2010, the Seventh District Court of Appeals affirmed the trial court's decision

regarding subject matter jurisdiction. (Appx. 4) It held moot the remaining appealed issues
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concecning the production of allegedly attorney-client privileged documents and a motion to amend

the complaint. (Appx. 25) Creatore and PNH now appeal to this Court to hear and resolve the

subject matter jurisdiction issue.

ARGUMENT

Pronosition of Law

State law torts between non-debtors arising from the abuse of adversarial proceedings in Federal
Bankruptcy Court and which do not concern a substantive or "core" matter under the Bankruptcy
Code are not ureempted by the Bank-u.ntey Code.

A. Standard of Review.

Issues regarding subject-matter jurisdiction are reviewed by this Court de novo which

"requires an independent review of the lower court's decision without deference to that court's

decision." In re Protest Against Jerome Twp. Zoning Referendum Petition on New California

Woods, 162 Ohio App.3d 712, 2005-Ohio-4189, at ¶8, citing Brown v. Scioto Cty. Bd: of Commrs.

(1993), 87 Ohio App.3d 704, 711.

B. The Standard for Applying Preemption.

The Supremacy Clause states in relevant part: "this Constitution, and the laws of the United

States which shall be made in pursuance thereof... shall be the supreme law of the land, anything in

the Constitution or laws of any state to the contrary notwithstanding." U.S. Const. art. VI, cl. 2.

When there is a conflict between state and federal law and the Supremacy Clause is invoked, state

laws are left "without effect" and are preempted with federal law. Maryland v. Louisiana (1981),

451 U.S. 725, 746, 101 S.Ct. 2114. Preempton is an affirmative defenses for which the defendant,

here Alfa Laval, bears the burden of proof. Brown v. Earthboard Sports USA, Inc. (C.A. 6, 2007),
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481 F.3d 901, 912. Generally, preemption occurs in one ofthe following ways: express preempfion,

field preemption or conflict preemption. Talik v. Fed. Marine Terminals, Inc. (2008), 117 Ohio

St.3 d 496, 885 N.E. 2d 204, at ¶21-23. "Field" or "implied" preemption occurs where congressional

intent to preempt is "impliedly contained in [a statute's] structure and purpose." Gade v. Nat'l Solid

Wastes Mgmt. Ass'n (1992), 505 U.S. 88, 98, 112 S.Ct. 2374. The question of whether federal law

impliedly preempts state law turns on Congress' intent. Cippollone v. Liggett Group, Inc. (1992),

505 U.S. 504, 516, 112 S. Ct. 2608.

Here the court of appeals correctly recognized that the "Bankruptcy Code does not explicitly

prohibit state law tort claims that arise from bankruptcy proceedings," but incorrectly found that the

state tort claims were impliedly preempted using field preemption. (Appx. 13) No matter which

category of preemption is applied, the U.S. Supreme Court has provided a comprehensive baseline

standard for determining when state laws are preempted. The United States Supreme Court calls for

a narrow interpretation of congressional intent concerning preemption because such a narrow

interpretation is consistent with both federalism concems and the historic primacy of areas of

traditional stateregulation. See Medronic, Inc. v. Lohr, in which the U.S. Supreme Court held:

First, because the States are independent sovereigns in our federal system, we have
long presumed that Congress does not cavalierly pre-empt state-law causes of
action. In aIl pre-emption cases, and particularly in those in which Congress has
"legislated ... in a field which the States have traditionally occupied," Rice v.
Santa Fe Elevator Corp., 331 U.S. 218, 230, 67 S,Ct. 1146, 1152, 91 L.Ed. 1447
(1947), we "start with the assumption that the historic police powers of the
States were not to be superseded by the Federal Act unless that was the clear
and manifest purpose of Congress." Ibid.; Hillsborough Cty., 471 U.S., at 715-716,
105 S.Ct., at 2376; cf. Fort Halifax Packing Co. v. Coyne, 482 U.S. 1, 22, 107 S.Ct.
2211, 2223, 96 L.Ed.2d 1(1987). Although dissenting Justices have argued that this
assumption should apply only to the question whether Congress intended any pre-
emption at all, as opposed to questions concerning the scope of its intended
invalidation of state law, see Cipollone, 505 U.S., at 545-546, 112 S.Ct., at 2632-
2633 (Scalia, J., concurring in judgment in part and dissenting in part), we used a
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"presumption against the pre-emption of state police power regulations" to
support a narrow interpretation of such an express [preemption] command in
Cipollone. Id., at 518, 523,112 S.Ct., at 2618, 2621. That approach is consistent with
both federalism concerns and the historic primacy of state regulation of matters of
health and safety.

Second, our analysis of the scope of the statute's pre-emption is guided by our oft-
repeated comment, initially made in Retail Clerks v. Schermerhorn, 375 U.S. 96,
103, 84 S.Ct. 219, 222, [11 L.Ed.2d 179] (1963), that "[t]he purpose of Congress is
the ultimate touchstone" in every pre-emption case. See, e.g., Cipollone, 505 U.S.,
at 516,112 S.Ct., at 2617; Gade, 505 U.S., at 96,112 S.Ct., at2381-2382; Malone v.
White Motor Corp., 435 U.S. 497, 504, 98 S.Ct. 1185, 1190, 55 L.Ed.2d 443 (1978).
As a result, any understanding of the scope of a pre-emption statute must rest
primarily on "a fair understanding of congressional purpose. " Cipollone, 505
U.S., at 530, n. 27, 112 S.Ct., at 2624, n. 27 (opinion of Stevens, J.). Congress' intent,
of course, primarily is discerned from the language of the pre-emption statute and
the "statutory framework" surrounding it. Gade, 505 U.S., at 111, 112 S. Ct., at
2390 (Kennedy, J., concurring in part and concurring in judgment). Also relevant,
however, is the "structure and purpose of the statute as a whole," id., at 98, 112
S.Ct., at 2383 (opinion of O'Connor, J.), as revealed not only in the text, but through
the reviewing court's reasoned understanding of the way in which Congress intended
the statute and its surrounding regulatory scheme to affect business, consumers, and
the law. (1996), 518 U.S. 470, 485-6, 116 S.Ct. 2240. [Bracketed, underlined and
bold language added]

The standard set forth in Medtronic was recently repeated by the U.S. Supreme Court in

Bates v. Dow Agrosciences, LLC, (2005), 544 U.S. 431, 449, 125 S.Ct. 1788, wherein it held:

Because the States are independent sovereigns in our federal system, we have long
presumed that Congress does not cavalierly pre-empt state-law causes of action.
In areas of traditional state regulation, we assume that a federal statute has not
supplanted state law unless Congress has made such an intention clear and
manifest. Id. [Internal quotations and citations removed, bold and underlined
language added.]

hi Bates the U.S. Supreme Court also added an instruction that courts have a duty when considering

alternative readings of federal statutes "to accept the reading disfavoring pre-emption." Id. at 432. It

also generally expressed the "Court's increasing reluctance to expand federal statutes beyond their

terms through doctrines of implied pre-emption." Id. at 459. [Emphasis added].
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The Seventh District's decision here challenges, and indeed, flies in the face of the U.S.

Supreme Court's direction disfavoring preemption in general and especially when preemption is

implied. The Seventh District defiantly dismissed as inapplicable the U.S. Supreme Court's

instructions finding Bates not applicable to its preemption analysis only because it dealt with

preemption by a different federal statute, the Federal Insecticide, Rodenticide and Fungicide Act.

(Appx. 21) This rejection of the U.S. Supreme Court's preemption standard is plain error. As stated

in Medtronic, the above cited standards apply to "all" preemption cases (whether express or implied)

where federal law might preempt state law in areas of traditional state law coverage. Medtronic, 518

U.S. at 485. Laws concerning the abuse of legal proceedings have, of course, long been a traditional

area of state law coverage. In Trussell v. Gen. Motors Corp. (1990), 53 Ohio St.3d 142, 144, 559

N.E.2d 732, this Courtheld: "Ohio law, like the English common law before it, has long recognized

a right to recover in tort for the misuse of civil and criminal actions as a means of causing harm."

Trussell citing Pope v. Pollock (1889), 46 Ohio St. 367, 368-371, 21 N.E. 356. Furthermore, as later

explained, state courts in Ohio and elsewhere routinely hear and decide state law claims for misuse

and abuse of both state and federal court proceedings.

As required by Bates and Medtronic, this Court's preemption analysis must begin by

assuming that the state law claims asserted here are not preempted. It must then determine if there is

a "clear and manifest" congressional intent in the Bankruptcy Code to rebut that presumption. Bates

and Medtronic. In other words, it must determine whether the Bankruptcy Code clearly and

manifestly preempts state tort causes of action arising in a civil litigation adversary proceeding

where: (1) the litigants are not debtors; (2) the outcome of the subsequent litigation neither affects

the administration of the debtor's estate nor the debtor's property; and (3) the subject of the litigation
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does not concern a substantive or "core" bankruptcy law or proceeding thereon. The Bankruptcy

Code does not so preempt.

C. Congress Has Not Expressed a Clear and Manifest Intent for the Bankruptcy Code to
Preempt the Instant State Tort Claims.

1. The scope of the Bankruptcy Code's preemntive effect is limited by its central nurposes and
the instant claims fall outside that narrowed field.

The very purpose of the Bankruptcy Code is to provide honest debtors with a fresh start.

Marrama v. Citizens Bank ofMass. (2007), 549 U.S. 365, 367, 127 S.Ct. 1105. More specifically,

its central purposes include the expeditious and equitable distribution of the assets of the debtor's

estate and the "centralized resolution of purely bankruptcy issues." In re Gandy (C.A. 5, 2002), 299

F.3d 489, 495 and 498. [Emphasis Added]. Because the Bankruptcy Code does not expressly

preempt the claims here, these central purposes help define the "field" Congress intends to occupy

within the Bankruptcy Code and thus the scope of its preemption is narrowly limited by these

purposes.

Recently, two legal scholars analyzed the scope of preemption within the context of the

Bankruptcy Code. Their analysis provides particular guidance here:

In cases when the [Bankruptcy] Code does not supply a clear answer, the bankruptcy
courts are "bound by the holding of the U.S. Supreme Court in Erie Railroad Co. v.

Tomkins that `[e]xcept in matters governed by the Federal Constitution or by Acts of
Congress, the law to be applied in any case is the law of the State*** There is no
general federal common law."' This rule reflects the absolute limit on federal judicial

power. Thus, complete preemption of state law by the Bankruptcy Code is not
reconcilable with the structure and purpose of the Code itself. Oleksandra

Johnson, The Bankruptcy Code as Complete Preemption: The Ulitmate Trump?, 81
Am. Bankr. L.J. 31, 63,64 (2007), quoting Thomas E. Plank, The Erie Doctrine and

Bankruptcy, 79 Notre Dame L. Rev. 633, 635 (2004). [Bracketed language supplied.]

The claims at issue here have no effect on the Bankruptcy Code's goal of providing the

debtor with a fresh start and have no effect on the distribution or administration of the debtor's
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estate. Nor do the claims involve "purely bankruptcy issues" (i.e., substantive or "core" matters).

Rather, the case at bar involves claims brought by non-debtors, Creatore and PNH against another

non-debtor, Alfa Laval. The claims themselves are for abuse of process and unfair competition -

both purely state law tort claims that just happened to arise within the context of GO&B's

bankruptcy proceeding. Moreover, the state tort claims Creatore and PNH assert against Alfa Laval

in the instant case have no effect on the debtor or the administration of its estate. If Creatore and

PNH won a judgment against Alfa Laval, the judgment would in no way impact the GO&B estate.

In other words, no part of any sum won by Creatore and PNH would go to the debtor or its creditors.

The fact that these claims have no effect on the debtor was at the forefront in the March 19,

2009 bankruptcy court hearing. During that hearing, the following testimony and comments were

made which conclusively prove that the instant litigation has no effect on the debtor GO&B:

1. U.S. Bankruptcy Court Trustee Mark Beatrice, assigned to the GO&B case, stated:

I don't rise to oppose or support the Motion [the Motion for Relief from stay]
necessarily, I just thought I would make a comment or two on the record that I do

agree that the claims that are asserted in the State Court action do not include or
affect the bankruptcy debtor or the debtor's estate, and in fact, if there is , as a

result of what's happened in the State Court action, an adversary fiied in this Court

asserting those same claims, I would probably still attempt to proceed with the
fmal administration of the case because I don't believe the administration would
be affected by that adversary action. (Supp. 260) [Emphasis and bracketed text

added].

2. The GO&B banlffuptcy court stated:

I'm going to actually deny the Motion for Relief from Stay as moot, does not appear
to effect, well the stay doesn't appear to be in effect with respect to this lawsuit. The
debtor is not a party to the suit. It does not appear to effect (sic) the property of

the estate, and to the extent that the lawsuit has been dismissed, there's simply no
relief that this Court can give. (Supp. 261) [Emphasis added].

Finally, The GO&B bankruptcy court held in the order filed from the hearing:
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Debtor Girton, Oakes & Burger ("Debtor") is not a party to the State Court Case, and
the State Court Case does not affect any property of the estate. (Appx. 26)
[Emphasis added].

The Seventh District noted that the GO&B bankruptcy court commented that "the allegations

in the State Court case that the Court has read appear to go to the good faith of the filing [of the

involuntary bankruptcy petition] by Alfa Laval, which... is not something that another creditor can

assert..." (Appx. 24) It is important to note that the legal issue of preemption was not before the

GO&B bankruptcy court and therefore the preemption issue was not briefed or argued before it. The

only issue before the GO&B bankruptcy court was the motion forrelief from the automatic stay. The

only issue relevant to that inquiry was the effect of this litigation on the debtor. Because this

litigation has absolutely no impact on the debtor (the claims are brought against Alfa Laval not the

debtor) the motion was properly discarded as moot. (Appx. 29) Furthermore, contrary to the GO&B

banlm.iptcy court's comment, Creatore and PNH have repeatedly alleged that the involuntary petition

was filed against GO&B in good faith. Indeed, one of the essential elements of an abuse of process

claim is "that a legal proceeding has been set in motion in proper form and with probable cause."

Robb v. Chagrin Lagoons Yacht Club (1996) 75 Ohio St.3d 265, 270, 662 N.E.2d 9.' Therefore, if

Creatore and PNH allege a bad faith filing of the petition, their claim for abuse of process would be

immediately defeated.

The above cited testimonial evidence and written rulings conclusively establish that Creatore

and PNH's claims will not frustrate or interfere with any central purposes of the Bankruptcy Code.

i The three elements for an abuse of process claim are (1) that a legal proceeding has been set in
motion in proper form and with probable cause; (2) that the proceeding has been perverted to
attempt to accomplish an ulterior purpose for which it was not designed; and (3) that direct
damage has resulted from the wrongful use of process. Robb, 75 Ohio St.3d at 270.
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Because the central goals of the Bankruptcy Code are not implicated by the claims asserted here,

such claims fall outside the narrow "field" Congress intended to occupy with the Bankruptcy Code,

to wit: the expeditious and equitable distribution of the assets of the debtor's estate and the

"centralized resolution of purely bankruptcy issues." Gandy, 299 F.3d at 495. [Emphasis Added]

2. Congress intended for state courts to adjudicate civil claims, such as those at bar, that are not
"related to" a bankraptcYproceedin¢ or that are "non-core" in that they merely "arise in" or
are only "related to" bankruptcv proceedings.

hi 28 U.S.C. § 1334, Congress clearly evidenced its design and intent to permit state tort

remedies for those harmed by tortious conduct not "related to" or merely "related to" or "arising in"

a bankruptcy case. 28 U.S.C. § 1334 establishes and determines the parameters of jurisdiction of

federal courts and state courts over bankruptcy matters. It states in pertinent part:

(a) Except as provided in subsection (b) of this section, the district courts shall have
original and exclusive jurisdiction of all cases under title 11.

(b) Except as provided in subsection (e)(2), and notwithstanding anyAct of Congress
that confers exclusive jurisdiction on a court or courts other than the district courts,
the district courts shall have original but not exclusive jurisdiction of all civil
proceedings arising under title 11, or arising in or related to cases under tifle 11.
[Emphasis and Underlining Added].

Exclusive jurisdiction under 28 U.S.C. § 1334(a) is narrowlyreserved for matters "under title

11." These matters are specifically central or "core" to the bankruptcy process because each

"invokes a substantive right provided by title 11 or a proceeding that by its nature could only arise in

the context of a bankruptcy case." In re: Willcox & Gibbs, Inc., 314 B.R. 541, 544 (Bankr. D. Del.,

2004). "Core" bankruptcy proceedings are those which arise only in bankruptcy or that involve a

right created by federal bankruptcy law. In re: Wood (C.A. 5, 1987), 825 F. 2d 90, 97. hi other

words, these "core" matters provide the mechanisms to accomplish the central purposes of the

Bankruptcy Code, to provide honest debtors with a fresh start and the expeditious and equitable
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distribution of the debtor's estate. A bankruptcy court has "original and exclusive jurisdiction" over

these "core" proceedings. 28 U.S.C. § 1334 (a). [Emphasis Added]. Such matters include: who may

be a debtor (l l U.S.C. § 109), involuntarypetifions (11 U.S.C. § 303), notice of the bankruptcy to

creditors and others (11 U.S.C. § 342), the automatic stay of proceedings against the debtor and

estate property (11 U.S.C. § 362), the use, sale and lease of estate property (11 U.S.C. § 363), the

handling of executory contracts and unexpired leases (11 U.S.C. § 365), the filing and allowance of

claims and expenses (11 U.S.C. § 501 - 503), the priority of creditors and claims (11 U.S.C. § 507),

exemptions (11 U.S.C. § 522), the effect of a discharge (I 1 U.S.C. § 524), determining property of

the estate (11 U.S.C. § 541), turnover of property of the estate (11 U.S.C. §§ 542 - 543), liens on

property of the estate (11 U.S.C. §§ 544 - 546) and, preferences, fraudulent transfers, and post-

petition transactions (11 U.S.C. §§ 547 - 549) Z

Conversely, bankruptcy courts have limited power to hear proceedings that are not "core."

28 U.S.C. § 157(c)(1). In the event that a bankruptcy court, under the concurrent jurisdiction of 28

U.S.C. § 1334(b), hears a matter that is not "core" but is otherwise "related to" a bankruptcy case, the

bankruptcy court must submit its proposed findings to the district court and the district court will

then enter a final judgment on the matter. 28 U.S.C. § 157(c)(1) "Non-core" proceedings are those

proceedings, "otherwise related to a case under title I 1." 28 U.S.C. § 157(c)(1). [Emphasis added].

The standard test for determining "related to" jurisdiction under 28 U.S.C. § 1334(b) "whether the

outcome of that proceeding could conceivably have any effect on the estate being administered in

bankruptcy." Robinson v. Michigan Consol. Gas Co. Inc. (C.A. 6, 1990), 918 F.2d 579, 583. If a

case fails to meet the minimum requirement of "related to" jurisdiction, the bankruptcy court does

2 A fall listing of "core proceedings" can be found in 28 U.S.C. § 157(2).
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not even have concurrent jurisdiction, it has no jurisdiction. Accordingly, bankruptcy courts have,

"original, but not exclusive" jurisdiction over "non-core" proceedings, but only if the proceedings

are "related to" a bankruptcy proceeding. 28 U.S.C. § 1334(b). [Emphasis Added].

The Northern District ofIllinois Bankruptcy Court used this very analysis when it remanded

to an Illinois state court a claim of malicious prosecution arising out of an adversarial proceeding

over which it presided. In re: Tan,No. 95B 25570,1999 WL 253108 (Bankr.N.D.IlI., Apr. 26,1999).

The Tan Court held:

Forest Partners is not a debtor. Forest Partners has never filed a petition in
bankruptcy and therefore cannot have suffered false claims against its bankruptcy
estate... Thus, the malicious prosecution suit is not an administrative matter that can
exist only in the context of a bankruptcy case; it is not a proceeding arising in a case
under title 11.

In most Circuits, a proceeding is "related to" a case under title 11 if its outcome
conceivably could have any effect on the bankruptcy estate. The Third Circuit
first enunciated this test: ...An action is related to bankruptcy if the outcome could
alter the debtor's rights, liabilities, options, or freedom of action (either positively or
negatively) and which in any way impacts upon the handling and administration of
the bankrupt estate...

Forest Partners' state law malicious prosecution claim against the Defendants is
not related to the Debtor's bankruptcy. Overlap between the bankrupt's affairs
and another dispute is insufficient unless its resolution also affects the
bankrupt's estate or the allocation of its assets among creditors...

Even should Forest Partners prevail in this suit and obtain a judgment for more than
$30 million, not one penny of its judgment would go to the Debtor's bankruptcy
estate. Therefore, even under the more lenient "conceivable effect" test of other
circuits, Forest Partners' suit is not "related to" a proceeding under title 11. Id.
at 4. [Emphasis added, internal citations and quotations removed].

As described in detail above, although Alfa Laval and the bankruptcy trustee, at the behest of

Alfa Laval, violated numerous procedural laws of the Bankruptcy Code, the instant case contains no

claims arising under substantive bankruptcy law. Therefore, even if the claims raised in the instant
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case meet the "related to" test, they are at best "non-core" bankruptcy matters over which a

bankruptcy court shares jurisdiction with the state courts pursuant to 28 U.S.C. § 1334(b).

Alternatively, and more likely; as the Tan court found, the claims asserted here completely fail the

"related to" test and the bankruptcy court has no jurisdiction at all. Under either alternative,

Congress' design expressly grants state courts jurisdiction over these claims. It is unlikely that at

the same time Congress granted jurisdiction to the state courts for these types of claims it held the

inconsistent intent to preempt the law upon which such claims would be based.

In fact, Congress encouraged bankruptcy courts to respect state law by abstaining from

hearing certain matters involving state law and interests. 28 U.S.C. § 1334(c)(1) states that:

Nothing in this section prevents a district court... in the interest of comity with State
courts or respect for State law, from abstaining from hearing a particular proceeding
arising under title 11 or arising in or related to a case under title 11.

If a bankruptcy court is asked to apply state law, it should, and sometimes must, defer to the state

court. Matter ofBradey, Texas Mun. Gas Corp. (C.A. 5, 1991), 936 F.2d 212, 218. "Bankruptcy

Courts should be reluctant to entertain questions which may be equally well resolved elsewhere."

First State Bank and Trust Co. v. Sand Springs State Bank (C.A. 10, 1976), 528 F.2d 350, 354.

Congress' instruction to bankruptcy courts to defer to state courts further evidences its intent not to

preempt state claims that are not "core" to the bankruptcy process.

As the U.S. Supreme Court explained in Bonito Boats, Inc. v. Thunder Craft Boats, Inc.,

where Congress has indicated its awareness of the involvement of state law in an area of federal

legislation, yet has remained silent regarding preemption of state law in that field, a court should be

even more reluctant to find preemption. (1989), 489 U.S. 141, 166-167, 109 S.Ct. 971. Justice

O'Conner writing for a unanimous U.S. Supreme Court stated:
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Its [Congress'] silence on the issue, coupled with its certain awareness of the
prevalence of state tort litigation, is powerful evidence that Congress did not intend
FDA oversight to be the exclusive means of ensuring drug safety and effectiveness.
The case for federal preemption is particularly weak where Congress has
indicated its awareness of the operation of state law in a field of federal interest,
and has nonetheless decided to stand by both concepts and to tolerate whatever
tension there is between them. Id. [Bracketed language and emphasis added].

The Bankruptcy Code provides clear evidence of Congress' strong awareness of state law. Indeed,

the Bankruptcy Code demonstrates more than an intention to simply tolerate the tension between

state and federal law, it actually encourages the use of state law and state courtjurisdiction for all but

the narrow "core" matters central to the bankruptcy process.

Congress clearly did not intend preemption here. Instead, it narrowly confined exclusive

bankruptcy jurisdiction to the bankruptcy courts only for matters that are "core." Further, it provided

non-exclusive bankruptcy court jurisdiction concurrent with state or district court jurisdiction over

those matters that are "related to" a bankruptcy proceeding, and even then, pursuant to 28 U.S.C. §

157(c)(1) only gave them the power to make recommendations to the district court which holds the

power to issue a final order. Lastly, for proceedings that do not affect the assets of or the

administration of the banlauptcy estate and are thus not "related to" bankruptcy, such as the instant

case, Congress gave the bankruptcy court no jurisdiction.

Congress could not have intended federal bankruptcy law preemption over matters which it

did not grant bankruptcy court jurisdiction to consider. This notion is particularly persuasive given

Congress' acute awareness of the role of state law in bankruptcy proceedings and its obvious bend

towards the application of state law and state court jurisdiction in all but "core" bankruptcy matters.

3. Recent case law pronerly considering congressional intent has held that preemption does not
apply to claims nearly identical to those in the instant case.

While the question presented here is a matter of first impression for this Court, other courts
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have recently examined the issue. Most notably, in Graber v. Fuqua, 279 S.W.3d 608 (Tex. 2009),

the Texas Supreme Court found:

The question in this case is whether a state malicious prosecution claim is preempted
by the federal bankraptcy regime simply because the claim arose out of the filing of
an adversary action in a bankruptcy proceeding. We hold that under the facts of
this case, Congress did not intend for such a claim to be preempted. Id. at609-
10. [Emphasis Added].

In Graber, Richard Fuqua ("Fuqua") filed for bankruptcy. Id: at 610. In his bankruptcy,

Thomas Graber ("Graber") and his law firm, Hopkins & Sutter, filed an adversary proceeding on

behalf of their client, Sunbelt Savings, FSB ("Sunbelt"), alleging that Fuqua defrauded Sunbelt in a

real estate transaction. Id. During the course of the adversary proceeding, Graber obtained

additional information pertaining to the fraud and reported Fuqua to the Justice Department. Id.

Fuqua was subsequently indicted for bank fraud and tax fraud. Id. However, Fuqua was found not

guilty on the bank fraud and tax fraud claims and also won a dismissal of the claims brought in the

adversary proceeding. Graber, 279 S.W.3d at 610. Following the favorable rulings, Fuqua sued for

malicious prosecution in Texas State court. Id. There, the Texas state court dismissedShe malicious

prosecution claim finding the claim was preempted by the Bankruptcy Code. Id. The court of

appeals reversed the trial court and the Texas Supreme Court accepted the case to determine whether

preemption applied. Id.

As directed by the U. S. Supreme Court, the Graber court began its preemption analysis "with

the presumption that Congress did not preempt state law." Id. at 611, citing Great Dane Trailers,

Inc.v. Estate of Wells, 52 S.W.3d 737, 743 and Medtronic, 518 U.S. at 485. From this starting point,

the Graber court narrowed in on the precise preemption issue now before this Court. The Texas

Supreme Court stated:
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The relevant inquiry is not whether Congress contemplated remedies for abuses of
the bankruptcy process generally, for that kind of blanket analysis ignores relevant
distinctions between various banlo-uptcy processes, and it undervalues the

presumption against preemption. Instead, we must determine the extent to which
Congress contemplated remedies for abuse of a bankruptcy adversary
proceeding*** Graber, 279 S.W.3d at 612. [Emphasis Added].

The Graber Court then separated Bankruptcy Code provisions into two categories, the first it

labeled as "custom-built" and the second it labeled as "imported." The Graber court explained the

differences and how each applies to the preempfion analysis, stating:

Bankruptcy Code remedial provisions must be interpreted with reference to their
source because Congress enacted the bankruptcy statutes according to two very
different methods: some parts were essentially custom-built, others were not. In
some places, Congress envisioned the need for unique processes without analogs in
general federal litigation. For those areas, Congress created new processes for the
specific purpose ofbankruptcy. See, e.g., 11 U.S.C. § 362 (2000) (automatic stay); id.
§ 301 (voluntary petitions); id. § 303 (involuntary petitions). But in many other
places, Congress saw no need to treat bankruptcy any differently from general federal
litigation. For those areas, Congress either imported existing federal rules or enacted
almost identical provisions. See, e.g., FED. R. BANKR.P. 7001-7087 (adversary
proceeding rules). Bankruptcy remedies for abuse of process reflect this same
dichotomy. When Congress created unique procedures, it simultaneously
created unique remedial provisions. See, e.g., 11 U.S.C. § 362(k) (debtor's
remedies for violation of automatic stay); id. § 303(i) (debtor's remedies for
dismissed involuntary petitions). And when Congress merely imported general
federal procedures, it simultaneously imported federal law's existing remedial
schemes. See FED. R. BANKR.P. 9011 (mirroring Federal Rule of Civil Procedure
11); 1 COWANS, supra, § 3.15 ("The Bankruptcy Rules covering litigation were not
made up specially for bankruptcy. They lean heavily upon the Federal Rules of Civil
Procedure.").

Therefore, the question of whether Congress intended to produce an exceptional
preemption result when it enacted the Bankruptcy Code produces two answers. In
the areas where Congress custom-built bankruptcy law, preemption is more likely
because when Congress crafted new, unique provisions, it probably contemplated
whether or not to exclude overlapping state law remedial schemes. But in the
areas where Congress merely imported existing federal law without any
significant change, preemption is improbable because such borrowing does not
evidence an intent to change well-settled preemption law. Id. at 612-3.

[Emphasis Added].
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In essence the Graber Court analysis is the "core" "non-core" analysis from a slightly different

perspective. The "custom built" areas align with "core" matters and the "imported" provisions align

with "non-core" matters.

The Graber Court then reviewed the two provisions of the Bankruptcy Code which arguably

concern abuses of an adversary proceeding: Federal Rule of Bankruptcy Procedure 9011 and 11

U.S.C. § 105(a). Alfa Laval has also relied upon these two provisions. Starting with Rule 9011 the

Graber court found:

Bankruptcy Rule 9011, like Federal Rule of Civil Procedure 11, addresses the signing
of papers and representations to bankruptcy courts and provides standards for the
imposition of sanctions upon both attorneys and parties. See FED. R. BANKR.P.

9011; FED.R.CIV.P. 11. Because Rule 9011 is almost identical to Rule 11, courts
often merge their substantive analysis of the rules. See, e.g., Citizens Bank &

Trust Co. v. Case (In re Case), 937 F.2d 1014, 1022-23 (5th Cir.1991); In re

Commonwealth Sec. Corp., No. 06-30746-SGJ-7, 2007 WL 309942 (Bankr.N.D.Tex.
Jan. 25, 2007). It is well settled that the Federal Rules of Civil Procedure,
including Rule 11, do not preempt maHcious prosecution claims predicated on
federal civil actions. See, e.g., U.S. Express Lines, 281 F.3d at 393; Cohen v. Lupo,

927 F.2d 363, 365 (8th Cir.1991); Tarkowski v. County ofLake, 775 F.2d 173, 175

(7th Cir.1985); McShares, Inc. v. Barry, 266 Kan. 479, 970 P.2d 1005, 1014 (1998)
(" Rule 11 can not abridge the substantive state law of malicious prosecution, nor was
it adopted to serve as a surrogate for an action based upon a claim of malicious
prosecution resulting from fiivolous, harassing, or vexatious litigation." ); Del Rio v.

Jetton, 55 Ca1.App:4th 30, 63 Cal.Rptr.2d 712, 716-17 (1997) ("Nothing in [R]ule
11 indicates an intent to occupy the entire field of groundless suits brought for
malicious purpose, nor is there any conflict between Rule 11 and a damages
action for such malieious prosecution."). As the Rule 11 advisory committee
observed, " Rule 11 is not the exclusive source for control of improper presentations
of claims, defenses, or contentions.... Rule 11 does not preclude a party from
initiating an independent action for malicious prosecution or abuse ofprocess. "
FED.R.CIV.P. 11 advisory committee's note (emphasis added). Thus, the United
States Supreme Court is "confident that district courts wiIl resist the temptation
to use [Rule 11] sanctions as substitutes for tort damages." Bus. Guides, Inc. v.

Chromatic Commc'ns Enters., Inc., 498 U.S. 533, 553, 111 S.Ct. 922, 112 L.Ed.2d

1140 (1991).
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Despite the fact that Rule 9011 mirrors Rule 11, and that Rule 11 does not preempt
malicious prosecutions in normal federal civil actions, Graber still argues that Rule
9011 is evidence of Congress's intent to preempt malicious prosecutions in
bankruptcy. The argument must assume that by taking Rule 11-a generic rule of
civil procedure that Congress did not intend to have preemptive power, and
which the cases hold does not-and placing it in the bankruptcy context,
Congress somehow clearly evidenced its intent to give an old rule new
preemptive status. This cannot be the case when neither Rule 9011 nor the
bankruptcy rules as a whole bear evidence of such a changed intent. Congress
did not custom-build this part of bankruptcy law. Instead, the opposite is true-it
intended to import the federal rules framework at large. As the Advisory Committee
itself said:

These [Adversary Proceedings] rules are based on the premise that to the extent
possible practice before the bankruptcy courts and the district courts should be
the same. These rules either incorporate or are adaptations of most of the Federal

Rules of Civil Procedure. FED. R. BANKR.P. 7001 advisory committee's note. Id.

at 613-14. [Emphasis Added, Italic Original].

The Graber court proceeded with a similar analysis for 11 U.S.C. § 105(a):

Section 105(a) is another example of where, instead of custom-building a bankruptcy
rule, Congress imported general federal law that does not preempt, and said nothing
to change that result. Section 105(a) is located in the "General Provisions" chapter of
the current Bankruptcy Code. U.S.C., tit. 11, ch. 1. The substance of this section has
existed since at least 1898. See Laura B. Bartell, Contempt ofthe Bankruptcy Court-A

New Look, 1996 U. Ill. L.Rev.. 1, 3-4 & n.15 (1996). The section gives bankruptcy
courts broad, general police powers...

The United States Supreme Court recognized in Chambers v. NASCO, Inc. that
federal courts hearing general civil actions possess this same power inherently.
501 U.S. 32, 43-46, 11 S.Ct. 2123, 115 L.Ed.2d 27 (1991). And like Bankruptcy
Rule 9011, which Congress imported from federal procedural law at large, section
105(a) is also a direct import. See Jones v. Bank of Santa Fe (In re Courtesy Inns,

Ltd., Inc.), 40 F.3d 1084, 1089 (10th Cir.1994) ("We believe, and hold, that § 105
intended to imbue the bankruptcy courts with the inherent power recognized by
the Supreme Court in Chambers.") (citation omitted). The broad Chambers
power does not preempt malicious prosecution claims in normal litigation, and
the mere fact that Congress codified that power for bankruptcy cases did
nothing to change its preemptive effect. For the same reasons that merely
importing Rule 11 does not evidence Congress's intent to create an exceptional
preemption result, importing the power recognized by Chambers does not
either. [Emphasis Added]. Graber, 279 S.W.3d at 614, 615.
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hi summary, Graber points out those abuses of process occurring in standard civil litigation

in a federal district court are historically and uniformly remedied by state law claims of abuse of

process and malicious prosecution in state court. Congress imported this structure into the

bankruptcy process which is evidence of Congress' intent that abuse of process claims occurring in

an adversarial proceeding be remedied the same way - with state law claims.

In its young life Graber has alreadybeen adopted as "persuasive authority" on the exact issue

in the instant case by the Texas District Court in Shead v. Kelley (S.D. Texas, Dec. 4, 2009), No. H-

08-497, 2009 WL 4730398 and by a New Jersey Bankruptcy Court. The New Jersey Bankruptcy

Court, citing portions of Graber, held:

Based on persuasive authority, the Court believes that Ms. Fomaro's counterclaim

for malicious prosecution is not preempted by the Bankruptcy Code. The Court

agrees with a recent Texas Supreme Court case decision, holding that malicious

prosecution suits are not preempted, even though the claim arose in a banlffuptcy

action. See Graber v. Fuqua, [ ]. hi a 5-4 decision, the Graber court found no

evidence of congressional intent in the Bankruptcy Code or Rules to preempt

malicious prosecution claims based on conduct in an adversary proceeding. []. The

majority held: "[T]he only broad provisions that apply to adversary proceedings-

Rule 9011 and section 105(a)-evidence not an intent to preempt, but rather an
intent to preserve the existing framework of federal procedure that does not
preempt state malicious prosecution claims. ln light of the well-established
general rule that federal law does not preempt malicious prosecution claims
predicated on conduct in federal court, we are unable to fmd the requisite
evidence of an intent to preempt these same claims in bankruptcy." []. The court

continued, "Because Congress was silent on the matter, we see no reason to
discontinue state law's historic function of providing common law remedies for

misconduct in federal court." [ ]. Ms. Fomaro's counterclaim for malicious

prosecution, therefore, is not preempted by federal law. In re: Fornaro, 402 B.R.

104, 110 (Bkrtcy D.N.J., 2009). [Emphasis Added, Internal Citations Removed].

The Graber/Fornaro analysis fits the instant case with precision and its well reasoned and detailed

analysis should be followed as persuasive authority.

The Graber case also addresses the often repeated argument that state tort actions would have
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a chilling effect on a debtor's use ofbankruptcy law. The Seventh District Court of Appeals voiced

this concern in opining that with the decision at issue here "parties could be deterred from exercising

their rights in bankruptcy if, by filing a bankruptcy action, they risk being faced with a state-court

lawsuit and liability for substantial damages." (Appx. 18) The Texas Supreme Court in Graber

found such an argument unpersuasive, explaining that all litigants must "balance incentives and

penalties for participation in general federal litigation, and malicious prosecution claims in that

context present the same potential to alter litigants' decision-calculus." Id. at 617. Stated another

way, an adversarial complaint filed in a bankruptcy court is no different than filing a complaint in a

federal district court. If you abuse the process, you are subject to penalties and a judgment for an

injured party's damages. There is no concern that litigants may be deterred by these remedial

schemes in any other court, so there should be no concern in the bankruptcy courts. If left to stand,

the Seventh District's decision will actually have the opposite effect providing precedent, even

protection, for litigants to misuse bankruptcy proceedings. Litigants would only be deterred by

sanctions and not the more substantial damages associated with the responsibility of compensating

those harmed by their wrongful conduct.

Finally, the Fifth District Court of Appeals recently favored similar claims not being

preempted. hi Dever v. Lucas, the majority accepted jurisdiction of the plaintiffls claims for

malicious prosecution and abuse of process arising from filings in a Chapter 11 bankruptcy. 174

Ohio App.3d 725, 2008-Ohio-332, 884 N.E.2d 1014. The Dever majority relying on Specialty

Mills, Inc. v. Citizens State Bank (1997), 558 N.W.2d 617, 621 held that, "under proper

circumstances, a person maybe subjected to liability for malicious prosecution for having instituted

earlier unsuccessful bankruptcy proceedings..." Id. at ¶ 23. The dissenting opinion disagreed and
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sua sponte raised the issue of preemption. Id. at ¶ 46-7. A majority of the judges on the court ruled

on the substance of the abuse of process case despite the dissent.

4. Preemption is stron disfavored when federal law provides no ade uate remed

The absence of a corresponding federal remedy indicates Congress' intent not to preempt a

state law remedy. The U. S. Supreme Court has held: "the lack of evidence of congressional intent to

bar state common-law remedies takes on added significance in light of Congress' failure to provide

any federal remedy for persons harmed by such conduct." Silkwood v. Kerr McGee Corp. (1984),

464 U.S. 238, 251, 104 S.Ct. 615. Given this, "Congress must demonstrate its intent to preempt such

remedies in clear and certain terms." Maryland, 451 U.S. at 746. In other words, where Congress

has neither expressly preempted state remedies nor provided alternafive federal remedies, it must

have intended the preservation of state law remedies.

Alfa Laval and the Seventh District Court rely on two sections of the Bankruptcy Code, 11

U.S.C. § 105 and Rule 9011 of the Federal Rules of Bankruptcy Procedure, for the proposition that

there are adequate federal remedies available to the injured parties here. However, an examination of

these provisions reveals that neither is remedial in nature.

11 U.S.C. § 105(a) grants a bankruptcy court broad equitable powers, stating in relevant part:

"[t]he court may issue any order, process, or judgment that is necessary or appropriate to carry out

the provisions of this title." While this section gives bankruptcy courts the power to impose

sanctions to prevent abuses of the bankruptcy proceedings, the sanctions must be "necessary or

appropriate to carry out the provisions of [the Bankruptcy Code]." Id. Such powers do not include

the ability to pass judgment on the torts at issue here or the ability to compensate a party for the

damages caused thereby. In essence the powers provided a bankruptcy court under I 1 U.S.C. §
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105(a) are equitable in nature, not remedial in nature. Matter ofSaybrookMfg. Co., Inc. (C.A. 11,

1992), 963 F. 2d 1490, 1495.

Similarly, FRBP 9011 addresses frivolous or groundless claims, but again provides no

remedy to the aggrieved party. Specifically, FRBP 9011 says that by presenting a paper to the court,

the attorney is representing that the claims are not frivolous, are supported by fact, and are not being

brought for an improper purpose. Section (c)(2) ofFRBP 9011 states in relevant part that a "sanction

imposed for violation of this rule shall be limited to what is sufficient to deter repetition of such

conduct." Courts have likewise limited awards to the "minimal sanction that will probably deter an

attorney's wrongful conduct." Keiter v. Stracka, 192 B.R. 150, 157 (S.D. Tex. 1996). [Emphasis

Added].

The 1997 amendment to FRBP 9011 incorporates FRCP 11's advisory notes. These notes

reiterate that the purpose of FRCP 11, and thus FRBP 9011, is to deter rather than compensate. The

notes also limit the available award to expenses and attorney's fees directly and unavoidably caused

by the violation.

Furthermore, when Congress incorporated the Federal Rules of Civil Procedure into the

Bankruptcy Code it brought with the rules, the case law interpreting the civil rules. Two holdings on

FRCP 11 are particularly relevant here. First, courts have found that sanctions under FRCP 11 are

"not a complete substitute for an abuse of process type cause of action." Ideal Instruments, Inc.

v. Rivard Instruments, Inc. (N.D. Iowa, 2007), 245 F.R.D. 381, 388, quoting Kirk Capital Corp. v.

Bailey (C.A. 8; 1994), 16 F.3d 1485, 1491. Second, courts have uniformly held that FRCP 11 does

not preempt state law abuse of process claims and similar torts. U.S. Express Lines, Ltd. v. Higgins

(C.A. 3, 2002), 281 F.3d 383, 393 (stating that "the Federal Rules of Civil Procedure do not preempt
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claims for abuse of process and similar torts providing relief for misconduct in federal litigation").

Taking 11 U.S.C. § 105 and FRBP 9011 either individually or together, they occupy only the

narrow field of providing sanctions - not damages - to deter future abuses of the bankruptcy process

and to ensure a fair, equitable and uniform administration of the bankruptcy estate and payment to

creditors. In fact, any sanctions ordered may be payable solely to the court, and not to the party

subjected to the frivolous or groundless claim. FRBP 9011(c)(2). Ohio's abuse of process cause of

action and unfair business competition claims fall squarely outside the "field" Congress intended to

occupy through 11 U.S.C. § 105 and FRBP 9011.

In contrast to these provisions, Ohio's abuse of process and unfair business competition

causes of action were created to redress and compensate a party harmed by such torts. A plaintiff

prevailing in an Ohio abuse of process lawsuit may recover extensive damages, including

compensatory damages, mental and/or physical suffering, loss of earnings and expense, medical

expense, embarrassment, humiliation, loss of personal property and freedom and loss of consortium.

Donohoe v. Burd (1989, S.D. Ohio), 722 F. Supp. 1507, 1522, judgment aff'd (C.A. 6, 1991), 923 F.

2d 854, Zimmer v. Yant (Dec. 3, 1987), Franklin App. No. 87AP-170, 1987 WL 26298 at T12. A

plaintiff may even recover punitive damages in addition to actual damages. Donohoe, 722 F. Supp. at

1522. While the express purpose of FRBP 9011 is to deter, a punitive damage award for the tort of

abuse of process is made to both "deter and punish" the offender. Id. at 1523. [Emphasis and

underlining added]. Therefore, the sanctions recoverable under 11 U.S.C. § 105 and FRBP 9011 are

wholly inadequate to.compensate a plaintiff for the extensive and very personal damages suffered as

the result of an abuse of process.

The standards for granting the awards also differ. Under Ohio law, a plaintiff is entitled to
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damages as a matter of law in an abuse of process lawsuit ifhe proves: (1) the defendant used legal

process for an ulterior purpose; (2) the defendant intentionally committed some further act in the use

of the process not proper in the regular conduct of the initiated proceeding; and (3) the plaintiff was

directly injured by the wrongful use of process for the ulterior purpose. ClermontEnvtl. Reclamation

v. Hancock (1984), 16 Ohio App.3d 9,11, 474 N.E.2d 357. In contrast, under the Bankruptcy Code,

the court may, at its discretion, impose sanctions to deter attorney wrongful conduct. Keiter, 192

B.R. at 157.

Furthermore, while the bankruptcy court has the inherent power to order sanctions for

wrongful conduct, the Supreme Court has warned: "[b]ecause of their very potency, inherent powers

must be exercised with restraint and discretion." Chambers, 501 U.S. at 44. No such discretionary

restraint is imposed upon a jury deciding a state law claim for abuse of process.

Finally, the U.S. Supreme Court has noted in preemption cases the lack of congressional

intent to preempt state law remedies when there is no federal remedy and the state law remedies

"parallel federal requirements." Medtronic, 518 U.S. at 495. This is true even where the applicable

federal law expressly preempts any state requirement "that is different from or in addition to any

requirement" imposed by the federal law. Id. at 486-7. The Supreme Court addressed this scenario

in Medtronic, wherein it held:

Moreover, because there is no explicit private cause of action against
manufacturers contained in the MDA [the federal statute at issue in Medtronic],

and no suggestion that the Act created an implied private right of action,
Congress would have barred most, if not all, relief for persons injured by
defective medical devises. Medtronics's construction of Section 360k would
therefore have the perverse effect of granting complete immunity from design defect
liability*** It is, to say the least, "difficult to believe that Congress would, without
comment, remove all means of judicial recourse for those injured by iIIegal
conduct," Silkwood v. Kerr-McGee Corp., 464 U.S. 238, 251, 104 S.Ct. 615, 623, 78
L. Ed.2d 443 (1984), and it would take language much plainer than the text of
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Section 360k [the express preemption provision] to convince us that Congress
intended that result. Id. at 487. [Emphasis and Bracketed Text Added].

In a separate opinion concurring in part and dissenting in part, Justice O'Conner stated that a

state cause of action that seeks to enforce a federal requirement:

does not impose a requirement that is "different from, or in addition to,"
requirements under federal law. To be sure, the threat of a damages remedy will
give manufacturers an additional cause to comply, but the requirements
imposed on them under state and federal law do not differ. Section 360k [the
express preemption provision] does not preclude States from imposing different
or additional remedies, but only different or additional requirements. Citations
omitted. Id. at 513. [Italics Original, Emphasis and Bracketed Text Added].

Similarly in Bates the U.S. Supreme Court stated:

Accordingly, although FIFRA does not provide a federal remedy to farmers and
others who are injured as a result of a manufacturer's violation of FIFRA's labeling
requirements, nothing in Section 136v(b) [the express preemption provision]
precludes states from providing such a remedy. Bates, 544 U.S. at 433. [Bracketed
Text Added]

Both decisions further explained:

Even if it maybe necessary as a matter of *** law to prove that those violations were
the result of negligent conduct, or that they created an unreasonable hazard for users
of the product, such additional elements of the state cause of action would make
the state requirements narrower, not broader, than the federal requirement.
While such a narrower requirement might be "different from" the federal rules
in a literal sense, such a difference would surely provide a strange reason for
finding pre-emption of a state rule insofar as it duplicates the federal rule. Id. at
448, (footnote 23), quoting Medtronic, 518 U.S. at 495. [Emphasis Added].

The U.S. Supreme Court expounded upon this reasoning by stating that, "[i]f Congress had intended

to deprive injured parties of a long available form of compensation, it surely would have expressed

that intent more clearly." Bates, 544 U.S. at 449.

It is important to remember that both Medtronic and Bates found no preemption in the face

of express preemption provisions. The proclivity against preemption is, no doubt, even more
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pronounced where preemption is implied as in the case of field preemption. Here Alfa Laval argues

that Congress, without comment, impliedly eliminated a litigant's common law rights to seek redress

for damages suffered by another party's misuse of civil proceedings based upon Bankruptcy Code

field preemption. Because there is no equivalent bankruptcy rule, law, or remedy for the state causes

of action sought in the instant litigation and, further, because there is no evidence of congressional

intent to preempt the state remedies, Congress must have intended the state law remedies to prevail.

It would be illogical that Congress would, without comment, remove all remedies for those

injured by misuse of the bankruptcy process. The state law causes of action Creatore and PNH seek

simply provide traditional remedies to parties injured by violations of common law duties when

those duties "parallel" the "federal requirements" of FRBR 9011 and 11 U.S.C. § 105. The factthat

FRBR 9011 and 11 U.S.C. § 105 only provide sanctions, not remedies, does not make them different

or conflicting with the state common law torts Creatore and PNH seek. Rather, the fact that

entitlement to common law damages requires proof of additional elements makes the state law

requirements narrower, not broader. The state law causes of action for misuse of process simply

support the federal law, by providing remedies or "additional causes to comply" with FRBP 9011

and 11 U.S.C. § 105, not additional requirements. Medtronic, 518 U.S. at 513.

5. Damages from Creatore and PNH's claim for tortious interference were incurred when Alfa
Laval used "non-core" matters and procedures in the bankruptcv to prevent them from
competing.

A claim for tortious interference requires the following elements: 1) the existence of a

contract; 2) the wrongdoer's knowledge of the contract; 3) the wrongdoer's intentional procurement

of the contract's breach; 4) lack ofjustification; and 5) resulting damages. Fred Siegel Co., LPA v.

Arter & Hadden (1999), 85 Ohio St. 3d 171, ¶1 of syllabus, 707 N.E.2d 853. Here, the first four
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elements of the tortious interference claim occurred prior to the filing of the GO&B involuntary

bankruptcy petition. While Alfa Laval wrongfully obtained confidential information before the filing,

damages from the interference did not occur until Creatore and PNH were pulled into the GO&B

bankruptcy through Alfa Laval's filing of the adversarial complaint.

The court of appeals concluded that under such circumstances the claim is preempted, stating

that "any damage from the alleged tortious interference did not occur until Alfa Laval filed the

involuntary bankruptcy petition." (Appx. 20-21) In support, the court of appeals cited Casden v.

Burns (N.D. Ohio, 2007), 504 F.Supp.2d 272. In Casden, a shareholder of Dana Corporation

("Dana"), Roberta Casden, filed a derivative suit against officers and directors of the company. Id. at

275. Ms. Casden's complaint alleged that the officers and directors' decision to file for voluntary

Chapter 11 was a breach of fiduciary duty. Id. at 274-5. Casden first held that Ms. Casden's claim

was not ripe for adjudication because she would have no damages until an adverse plan of

reorganization was approved in Dana's bankruptcy. Id. at 279. In other words, Ms. Casden may not

be damaged at all by Dana's bankruptcy if a favorable reorganization plan is approved. The Casden

court went on to find that the claim was preempted because the Bankruptcy Code provides sanctions

for the filing of frivolous bankruptcy petitions. Id. at 281.

Casden is not persuasive. At issue in Casden was a claim based on the filing of a petition

and possible damages from the confirmation of a plan. Like the cases analyzed below, these are

"core" bankruptcy matters under 28 U. S. C. § 157. For such "core" matters, Congress likely intended

preemption. In this case however, Creatore and PNH's claim for tortious interference did not accrue

and no damages incurred upon the filing of GO&B's involuntary petition or from any other "core"

matter. Neither Creatore nor PNH were the debtors. The mere filing of the GO&B involuntary
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petition, whether done in good or bad faith, had little to do with them. Instead, the tortious

interference claim is based on Alfa Laval's pre-petition solicitation of confidential information from

Bamitt and Sayavich regarding the competing BuyPep product line and Creatore's post-petition

decision to compete against Alfa Laval. Creatore and PNH were damaged when Alfa Laval

attempted to use the ill-gotten information to prevent them from competing by pulling them into the

bankruptcy through the adversarial complaint.

While the damages incurred by Creatore and PNH ultimately occur after the filing of the

GO&B banlauptcy case, the damages were incurred through Alfa Laval's manipulations of "non-

core" bankruptcy matters and proceedings. A claim for tortious interference for such damages is not

preempted by the Bankruptcy Code.

D. All of the case law offered in support of preemption concern "core" matters "custom
built" for bankruptcy and therefore do not apply to the particular area of state tort
remedies engaged in the instant case.

Here, the appellate court heavily relied upon the reasoning set forth in MSR Exploration, Ltd.

v. Meridian Oil, Inc. (C.A. 9, 1996), 74 F.3d 910, and its progeny to support its finding that Creatore

and PNH's claims were preempted. In MSR Exploration, the Ninth Circuit Court of Appeals found

that state tort claims for malicious prosecution arising from the creditor's filing of claims in the MSR

Exploration, Ltd. bankruptcy case were preempted by the Bankruptcy Code. Id. at 916. The MSR

Exploration court reasoned that "Congress has expressed its intent that bankruptcy matters be

handled in a federal forum by placing banlauptcy jurisdiction exclusively in the district courts as an

initial matter." Id. at 913. [Emphasis Added]. The Ninth Circuit there also found that the

Bankruptcy Code "demonstrates Congress' intent to create a whole system under federal

control..." and "[b]ankruptcy law does require uniformity..." Id. at 914. [Emphasis Added].
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The issue before MSR Exploration, the filing and allowance of claims and expenses, is

unquestionably a "core" proceeding under 11 U.S.C. § 501 - 503 and its reasoning was meant to

only apply to "core"/"custom built" proceedings such as claims allowance proceeding at issue in that

case. For such "core"/"custom built" matters, a maj ority of courts have found that Congress granted

bankruptcy courts exclusive jurisdiction under 28 U.S.C. § 1334(a) and have provided preemptive

effect to those "core"/"custom built" portions of the Bankruptcy Code. This grant of exclusive

jurisdiction and preemption naturally creates uniformity and a system exclusively under federal

control for those "purely" bankruptcy issues.

However, the reasoning set forth in MSR Exploration does not apply to "non-core"/"custom

built" provisions of the Bankruptcy Code, such as those at issue here. This is a key distinction that

the Seventh District failed to recognize. Congress clearly did not grant bankruptcy courts exclusive

jurisdiction over "non-core" matters and provided no jurisdiction for matters that do not affect the

property or administration of the estate and are thus not "related to" the bankruptcy. Rather,

Congress expressly gave concurrent jurisdiction to the state courts for "related to" "non-core"

matters. 28 U.S.C. 1334(b). Logically, if these "non-core" civil proceedings can be tried in state

courts, then Congress did not intend: 1.) bankruptcy courts to have exclusive jurisdiction; 2.) to

create an entire system under federal control; 3.) or for absolute uniformity on all matters "related

to" bankruptcy, let alone matters, such as those in the instant case, not "related to" bankruptcy.

Granting state courts jurisdiction to hear these "non-core" claims guarantees a lack of uniformity

from state to state, a condition with which Congress was obviously content.

The appellate court and Alfa Laval relied on a number of other cases which follow the

reasoning set forth in MSR Exploration and preempt other claims based on "core"/"custom built"
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matters. These cases are similarly inapplicable to the within matter. In the Sixth Circuit's decision

in Pertuso v. Ford Motor CreditCo. (C.A. 6, 2000), 233 F.3d 417, a group of debtors brought a civil

action against their creditor, Ford Motor Credit Co. Ford Motor Credit Co. had contacted each debtor

during their bankruptcy cases to obtain reaffirmation agreements for the debtors' auto loans. Id. at

420. The Pertuso court summarized the debtor's claims stemming from the contact as follows:

"The gravamen of the plaintiffs' complaint was that the defendant violated the automatic stay

provision codified in 11 U.S.C. § 362, as well as violating 11 U.S.C. § 524, a section of the

bankruptcy code that governs the validity of reaff rmation agreements." Id. at 419.

Unlike the instant suit, the Pertusos were bankruptcy debtors, whose claims did not arise

from an adversary proceeding. Additionally and most importantly, the issues raised by the Pertusos

related to "core" provisions "custom built" into the Bankruptcy Code, to wit: the automatic stay

under I 1 U.S.C. § 362 and the reaffirmation agreement under 11 U.S.C. § 524 (defining the effect of

a bankruptcy discharge). Such claims fall clearly within the exclusive jurisdiction of the bankruptcy

courts pursuant to 28 U.S.C. § 1334(a) and would likely be preempted by the Bankruptcy Code.

Considering that Pertuso, like MSR Exploration, centers on claims arising from "core" matters

"custom built" into the Bankruptcy Code, the case is neither applicable nor instructive with respect to

the "un-related" or, at best, "non-core" matters before this Court.

Alfa Laval and the Seventh District cite several cases holding that abuse of process and

malicious prosecution claims related to the bad faith filing of a bankruptcy petition are

preempted by the Bankruptcy Code. (Appx. 14-16) These cases, like MSR Exploration, follow the

majority position that the Bankruptcy Code preempts state law in those areas concerning

"core"/"custom built" bankruptcy matters. The filing of a bankruptcy petition is a "core" matter with
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its own remedial framework forbad faith filings found in 11 U.S.C. § 303(i). Consistent with this is

the legislative mandate of exclusive bankruptcy court jurisdiction pursuant to 28 U.S.C. § 1334(a).

Significantly, this line of case law provides little, if any, guidance for the "non-core" or even

"unrelated" issues now before this Court.

The Seventh District also placed special reliance on In re Miles (C.A. 9, 2005), 430 F.3d

1083. Miles is also readily distinguishable from the within matter. In Miles, involuntarybacikruptcy

petitions were filed against Rodney Miles, Ann Miles and their related businesses. Id. at 1086. The

bankruptcy court dismissed the involuntary petitions finding that they were filed in bad faith because,

among other reasons, the debts were being paid as theybecame due. Id. Relatives of the debtors, in

turn, filed civil lawsuits based on the filing of the involuntarypetitions against their family members.

Id. The court found that 11 U.S.C. 303(i) "provides the exclusive cause of action for the claims

asserted and also sets forth procedures and remedies governing that cause of action. Therefore,

complete preemption is appropriate here..." Id. at 1091.

However, the Miles court cautioned:

"We do not hold that all state actions related to bankruptcy proceedings are subject to
the complete preemption doctrine. We recognize that `because the common law of
the various states provides much of the legal framework for the operation of the
bankruptcy system, it cannot be said that Congress has completely preempted all state
regulation which may affect the actions of parties in bankruptcy court. "' Miles, 430
F.3d at 1092 quotingKoffman v. Osteoimplant Tech. Inc., 182 B.R. 115,124 (D.Md.
1995). [Emphasis added].

Therefore, it is likely the Miles court would not find preemption under the facts of the instant case.

The Seventh District cited Miles for the proposition that it involved a case between two non-

debtors and despite this fact the court still found the claims preempted. (Appx. 19) However, Miles,

like MSR Exploration provides little if any instruction for this case. Miles involved claims not by a
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debtor, but by family members of debtors, seeking emotional distress, embarrassment damages, etc.,

for the bad faith filing of the involuntary petition against other family members. Id. at 1086. The

Miles court only ruled on the narrow issue of damages arising out of a bad faith filing of an

involuntarypetition. The court found the same was governed exclusivelyby 11 U.S.C. § 303(i). Id.

at 1091. Section 303(i) provides the remedies, including attorney fees and punitive damages for a

bad faith involuntary filing. Consequently, it is logical that this section would prevail over any state

claim brought for the wrongful filing of a petition. In Miles, the court held that because the plaintiffs

were not debtors, they would have no legal remedy under Section 303(i) as its remedies are only

available to a debtor. Creatore and PNH, both non-debtors, seek no such damages.

Likewise, other courts have found that claims arising from the filing of the petition or arising

from other "core"/"custom built" matters are preempted: Casden, 504 F. Supp.2d 272 (shareholder's

claim that corporate officers' breached fiduciary duty by deciding to file bankruptcy petition

preempted); Glannon v. Garrett & Assoc., Inc. (D. Kan. 2001), 261 B.R. 259 (state law claims based

on filing of involuntary bankruptcy petition and violation of automatic stay preempted); Raymark

Indus, Inc. v. Baron (E.D.Pa. June 23, 1997), No. 96-7625, unreported (debtor's state iaw tort ciaims

against creditors arising from creditors' filing of an involuntary bankruptcy petition preempted);

Mason v. Smith (1996), 140 N.H. 696, 672 A.2d 705 (state tort action against creditors who instituted

involuntary bankruptcy proceeding preempted); Koffman v. Osteoimplant Technology., Inc. (D. Md.

1995), 182 B.R. 115 (debtor's claims of abuse of process and malicious prosecution against creditors

who instituted involuntary bankruptcy proceeding preempted); Smith v. Terry's Tractor, Inc. (1989),

209 Cal.App.3d 951, 257 Cal.Rptr. 598 (debtor's claims of abuse of process and malicious

prosecution against creditors who instituted involuntary bankruptcy proceeding were preempted by
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federal law); Gonzales v. Parks (C.A. 9, 1987), 830 F.2d 1033 (abuse of process claim regarding

filing of a bankruptcy petition preempted). (Appx. 15)

The court of appeals made special note of another case involving a"core"/"custom built"

matter, Stone Crushed Partnership v. Kassab Archbold Jackson & O'Brien, 589 Pa. 296 (2006). In

Stone Crushed, Robert Jackson, William Archbold and Joseph O'Brien were partners in Granite

Partners I, Ltd. ("Granite"). Id. at 300. Granite purchased real property and all three partners

personally guaranteed the loan. Id. Granite defaulted on the loan. Id. Rather than have the property

foreclosed on, Jackson formed Stone Crushed Partnership ("Stone") and purchased the note and

mortgage. Id. The other partners, Archbold and O'Brien, put Granite in Chapter 11 bankruptcy. Id.

Stone filed an adversarial proceeding asking that the debt Granite owed Stone not be discharged. Id.

Granite counterclaimed, alleging that Stone, as an alter ego of Jackson, could not profit at the

expense of the other partners. Stone Crushed, 589 Pa. at 301. The bankruptcy court ruled in favor of

Stone, finding that the debt would not be discharged, and dismissed the counterclaims. Id. Stone

and Jackson then filed a state action against Archbold and O'Brien alleging a claim under

Pennsylvania's Dragonetti Act which is similar to a claim for abuse of process. Id. at 302. "1'he

Stone Crushed court held that the Bankruptcy Code preempted Pennsylvania's Dragonetti Act

reasoning that the Bankruptcy Code provided sufficient remedies for the abuse. Id. at 315.

Stone Crushed involves the discharge of a debt which is a"core"/ "custom built" matter for

bankruptcy courts to decide. Considering that Stone Crushed, like MSR Exploration, centers on

claims arising from a"core"/"custom built" matter; the case is not persuasive to the "non-core" or

more likely unrelated matter before this Court.

Interestingly, in deciding Stone Crushed, the Pennsylvania Supreme Court disregarded cases
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from its own Third Circuit. Most notably, in U.S. Express, 281 F.3d at 393, the Third Circuit found

"that the Federal Rules of Civil Procedure do not preempt claims for abuse of process and similar

torts providing relief from misconduct in federal litigation. Therefore, victims of such misconduct

may, in appropriate circumstances, bring suit to recover damages under state causes of action." In

support, the U.S. Express court cited to Paradise Hotel Corp. v. Bank of Nova Scotia for the

proposition that, "Despite the broad scope of remedies available in the Code and the general

exclusivity of the federal courts in bankruptcy, we have held that a state claim for malicious abuse of

process was not preempted. We concluded that Congress did not intend preemption to extend to the

point of barring a debtor from the use of a state remedy." Id., citing Paradise Hotel Corp. (C.A. 3,

1988), 842 F.2d 47, 51-52. In effect, the Third Circuit permits an even more expansive use of state

remedies than Creatore and PNH have argued for here.

A review of the Seventh District's decision in this matter reflects that the court failed to

adequately analyze the cases it relied on to support its decision. Instead the court broadly

pronounced Alfa Laval's position as the "majority" and Creatore and PNH's the "minority". The

court then relied on such classifications in its analysis. (Appx. 13-15, 17) The U.S. Supreme Court

recently cautioned against just this kind of "free-form judicial policymaking." In Wyeth v. Levine

(2009), 129 S. Ct. 1187, 1208, the U.S. Supreme Court stated: "Preemption analysis is, or at least

should be, a matter of precise statutory [or regulatory] construction rather than an exercise in free-

form judicial policymaking." In other words, preemption, must be determined on a case-by-case

basis. Pennsylvania R.R. Co. v. Public Service Comm'n (1919), 250 U.S. 566, 569, 40 S.Ct. 36;

People of State of California v. Zook (1949), 336 U.S. 725, 69 S.Ct. 841. Therefore, the Seventh

District should have, but did not, look to evidence of Congress' intent for the specific "non-core" or
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more likely "unrelated" (as defined by the Sixth Circuit's "related to" definition in Robinson) matter

before it, instead of following an overly broad "majority" view which entailed in every case

consideration of a "core"/"custom built" bankruptcy matter.

Finally, the Seventh District noted that absent from these opinions was any analysis

concerning the "core" versus "non-core" nature of the matter before them. (Appx. 19) However,

this is not surprising because all of these cases involved "core" matters. Therefore, there would have

been no reason for any of those courts to differentiate between the preemptive effect of "core" versus

"non-core" or "unrelated" matters.

CONCLUSION

Preemption, as applied by the Seventh District Court of Appeals here, deprives Ohio non-

debtor participants involved in the bankruptcy process of their opportunity to seek redress for

tortious conduct arising in the bankruptcy case. More importantly, preemption of these claims does

not just deprive Ohio courts of jurisdiction; it bars the injured party from asserting these state law

claims in any forum leaving these injured parties with no remedy, federal or state. Where

preemption is sought in areas traditionally occupied by state tort law, the U.S. Supreme Court has

repeatedly held that the standard for applying preemption is a high one. Under this heightened

standard, it is presumed that federal law does not preempt state law unless Congress' intent to do so

is "clear and manifest." Medtronic, 518 U.S. at 485; Bates, 544 U.S. at 449. Where implied

preemption is sought and where such potential preemption results in citizens being deprived of a

state tort remedy without the displacing federal law providing a parallel remedy, preemption is even

more disfavored.

The Constitution provides Congress with the power to establish uniform laws on the subject
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of bankruptcies. U.S. Const. art. I, § 8, cl. 4. Congress exercised this power by creating a dual

system under which federal bankruptcy courts and state courts share jurisdiction for matters related

to bankruptcy. In addition, Congress incorporated into bankruptcy procedure FRCP 11, which

historically did not preempt state law abuse of process claims for abuses in federal courts. Congress

also imported from standard federal court law,11 U.S.C. § 105 which provides abankruptcy court its

general inherent powers traditionally exercised by standard federal courts. Neither FRCP 11 nor a

standard federal court's general inherent powers prevents a party from asserting an abuse of

proceedings in standard federal courts. There is no evidence Congress intended to strip a litigant of

these state remedies just because the violations occurred before a bankruptcy court instead of a

standard federal court. In light of the fact that Congress left in place state tort remedies when it

imported these "non-core" procedural rules into the Bankruptcy Code, there is no "clear and

manifest" intent from Congress to preempt the state causes of action asserted by Creatore and PNH

here.

In 28 U.S.C. § 1334, Congress stated its intention that state courts entertain civil claims such

as the instant state tort claims that are neither "related to" a bankruptcy proceeding nor constitute

"core" matters. The instant case involves no claims arising under substantive or "core" bankruptcy

law. Consequently, even if the claims raised in this case meet the "related to" test, they are at best

"non-core" bankruptcy matters over which a bankruptcy court shares jurisdiction with state courts

pursuant to 28 U.S.C. § 1334(b). It is unlikely Congress provided state court jurisdiction for such

claims on the one hand, but intended to preempt them on the other.

The Seventh District's decision in this matter blatantly contravenes both congressional intent

regarding preemption and the U.S. Supreme Court's standard for analyzing and applying preemption.
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Creatore and PNH have cited numerous cases on point from across the country wherein courts have

found that preemption does not apply to nearly identical claims. A review of the Seventh District's

decision reflects that the court erroneously failed to consider congressional intent as it relates to the

facts-of this case. Instead, the appellate court relied on cases with substantially dissimilar facts to

support its finding of preemption. Creatore and PNH have readily distinguished these cases, none of

which address preemption of claims involving "non-core" matters or matters not "related to" the

bankruptcy case.

As demonstrated herein, state law torts between non-debtors arising from the abuse of

adversarial proceedings in Federal Bankruptcy court and which do not concem a substantive "core"

matter (characterized by the Graber Court as "custom built" provisions) under the Bankruptcy Code

are not preempted by the Bankraptcy Code. The analysis of congressional intent, the arguments, and

the case law (relevant to the "non-core" or more likely "unrelated" claims of this case) set forth in

this brief clearly establish state court jurisdiction and the use of state tort law over this matter.

Accordingly, the decision of the Seventh District Court of Appeals must be reversed and this cause

remanded thereto for a ruling on the issues it previously found moot.
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JUDGMENT ENTRY

For the reasons stated in the opinion rendered herein, Appellants' assipnments

of error are merit{ess. It is the final judgment and order of this Court that the judgment

of the Common Pleas Court, Mahoning County, Ohio is affirmed. Costs taxed against

Appellants.
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DeGenaro, J.

{11} This timely appeal comes for consideration upon the record in the trial court,

the parties' briefs and their oral arguments before this court. Paintiff-Appellants/Cross-

Appeliees; PNH, Inc. and Ronald Creatore appeal the judgment of the Mahoning County

Court of Common Pleas that dismissed their claims against Defendant-Appellee/Cross-

AppellantAlfa Laval, Inc. (incorrectly identified as Alfa Laval Flow, Inc.) for lack of subject

matter jurisdiction. Appellants also appeal the trial court's subsequent decision, issued

during a limited remand from this court, which denied their Civ.R. 60(B) motion to vacate

the dismissal order. Finally, Appellants challenge the trial court's denial of theirmotions

to amend the complaint and to compel discovery.

{12} Upon review, Appellants' arguments are merifiess. The trial court properly

dismissed the case for lack of subject matter jurisdiction because Appellants' abuse of

process and tortious interference claims are preempted by federal bankruptcy law. The

trial court did not abuse its discretion by denying Appellants' subsequent Civ.R. 60(B) _'

motion. Appeilants' arguments regarding the trial court's denial of their motion to amend

and motion to compel discovery are moot based upon our conclusion that their claims

were properly dismissed.

{13} Alfa Laval filed a cross-appeal in this matter, in which it challenges the trial

court's January 8, 2008 denial of its motion for summary judgment regarding Appellants'

tortious interference and abuse of process claims. The cross-appeal is also moot based

upon our resolution of this appeal in Alfa Laval's favor. Accordingly, the judgment of the

trial court is affirmed.

Facts and Procedural History

f14} In 2000, Appellant Ronald Creatore, William Sayavich, and David Barnitt

formed a holding company called U.S. Sanitary Corporation for the sole purpose of

purchasing all the stock of a fitting/valves distribution company called Girton, Oakes and

Burger. Creatore through a Living Trust, Sayavich and Barnitt entered into a Close

Corporation Agreement (CCA) with USSC, which among other things, contained

confidentiality and non-compete provisions. Creatore, Bamitt and Sayavich were the sole
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shareholders of USSC, with Creatore having a 49% ownership interest, Sayavich a 33%

interest, and Barnitt an 18% interest.

{¶5} The purchase of GO&B was financed by a loan from Provident Bank to

GO&B and USSC. The sale became final in 2001 and the three became employees of

GO&B: Creatore as President, Barnitt as CFO and Sayavich as the head of sales and

marketing. Subsequently, pursuant to the authority granted to him by the CCA, Creatore

terminated Barnitt and Sayavich, alleging the two had committed financial malfeasance

with regard to the Provident loan.

{¶6} Appellee Alfa Laval's business includes the manufacture and sale of

components and parts to the food and beverage sanitary processing industry. Prior to the

incidents which gave rise to this lawsuit, GO&B was a distributorforAlfa Laval's products

in the Ohio, New York and Western Pennsylvania areas, GO&B was not bound by any

exclusive distribution arrangement with Alfa Laval and thus GO&B began quietiy

producing a competing private-label line of products called "BuyPep."

{1[7} By 2003, GO&B owed Alfa Laval in excess of $1,000,000. Provident Bank

was threatening foreclosure on the Provident loan. Alfa Laval executives met with

Creatore to discuss their concerns. Alfa Laval presented Creatore a plan to minimize the

impact on Alfa Laval if Provident Bank were to call its loan and foreclose on GO&B. Alfa

Laval proposed that it: (1) assume GO&B's customer base; (2) establish preference over

GO&B's assets; (3) transfer GO&B's market share to another of Alfa Laval's distributors;

and, (4) obtain a non-compete covenant against Creatore preventing his competition

against Alfa Laval and its distributors. Ultimately, Creatore did not accept those options

and instead decided to purchase the Provident loan through a company he created for

that sole purpose, PNH, Inc., the other Appellant in this action. PNH is an acronym for

Provident Note Holder.

{78} According to Appellants, a disgruntled Barnitt and Sayavich contacted Alfa

Laval and at Alfa Laval's behest and in violation of the confidentiality provisions of the

CCA of which Alfa Laval was purportedly aware, disclosed confidential information about

GO&B, including information about the competing BuyPep iine, and Creatore's plan to
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purchase the Provident loan. Appellants also allege that Barnitt's attorney told Alfa

Laval's attorney about the closing date of the loan sale, and that Barnitt and Sayavich

began covertly helping Alfa Laval plan an involuntary bankruptcy filing against GO&B.

{15} Just hours after PNH closed on the Provident loan purchase, Alfa Laval,

along with two other GO&B creditors, filed an involuntary bankruptcy petition against

GO&B in The United States Bankruptcy Court forthe Northern District of Ohio (Case No.

03-41957), Once in the bankruptcy court, pursuant to a motion by Alfa Laval, a Gap

Interim Trustee was appointed and took over management of GO&B, thereby forcing

Creatore to relinquish any operational control he had over the company. As the

bankruptcy proceeded, Creatore formed another company called Diversified Process

Components, Inc., which produced a product line that competed with Alfa Laval's.

{110} Alfa Laval subsequently motioned the bankruptcy court to enjoin Creatore

and Diversified Process Components from competing with Alfa Laval. The bankruptcy

court refused to entertain the motion, finding that only the Trustee could seek such relief

on behalf of GO&B and only after filing an adversary complaint.

{111} On May 29, 2003, Alfa Laval filed an adversary complaint in the bankruptcy

court, naming itself and the Trustee as co-plaintiffs and PNH, Creatore, and several other

Creatore-affiliated companies as co-defendants. The adversary complaint listed

numerous alternative claims including diversion of corporate assets and opportunities,

and preferential and fraudufent transfers, and requested a temporary restraining order. It

also sought equitable subordination of the secured interests of PNH purchased from

Provident Bank. The Trustee did not initially sign the adversary complaint, but later

ratified it. Appellants claim that Alfa Laval, through its attorneys, hounded and bullied the

"malieable" Trustee to pursue the adversary complaint, and that Alfa Laval wrongfully

used the adversary proceeding for an improper purpose, i.e., to eliminate Creatore and

his new company from competing with Alfa Laval. Further, Appellants allege that Alfa

Laval improperly misappropriated the name, power and authority of the Trustee and

committed other violations of bankruptcy law and procedure during the adversary

proceeding.
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{¶12} The Trustee eventually entered into a campromise settlement agreement

with Appellants with regard to the adversary proceeding. After a hearing, the bankruptcy

court, in an order dated July 3, 2003, approved the compromise settlement agreement.

The bankruptcy court weighed various criteria in deciding the seftlement agreement was

fair and equitable. Among other things, the court ruied that "[b]ased upon [] prior

testimony, the allegations contained in the complaint, and the arguments of counsel at the

hearing on the Motion, the Court found that the adversary complaint presents colorable

claims which are the exclusive right of the Trustee herein to assert, with some chance of

success as to many of these claims." Alfa Laval refused to sign the compromise

settlement agreement.

{¶13} On May 11, 2005, Appellants filed the complaint giving rise to this appeal

againstAlfa Laval in the Mahoning County Court of Common Pleas, alleging defamation,

tortious interference and abuse of process. Appellant Creatore had previously brought

the defamation and tortious interference claims againstAlfa Laval and several Alfa Laval

executives in a previous action: Sayavich v. Creatore v. Girton Oakes & Burger, Inc., et.

at, Mahoning County Court of Common Pleas No. 03-CV-1081. However, Creatore

valuntarily dismissed the claims against Alfa Laval, without prejudice on May 25, 2004.1

{114} In the present case, Alfa LavaE filed a motion to dismiss Appellants' claims,

or alternatively, a motion for more definite statement on September 9, 2005, which was

overruled by the trial court. Alfa Laval then filed an answer with affirmative defenses. On

December 18, 2006, Alfa Laval filed a motion for summary judgment on all Appellants'

claims, or alternatively a motion in limine. Appellants responded. Both sides sought the

1 Case No. 03-CV-1081 eventually went to trial on two remaining claims: Creatore's defamation and breach of
contract claims against BamiB. The breach of contract claim alleged that Barnitt shared information with Alfa Laval
regarding Creatore's competing BuyPep line, in violations of the non-disclosure provisions of the CCA. At the close of
evidence, the trial court granted a directed verdict on the breach of contract ctaim. The defamation claim, which
concemed Creatore's allegations that Bamitt fabricated a story that Creatore had planned a bankruptcy "bust-out" of
GO&B and had set up a competing company as a plan to leave Alfa Laval with a $1,000,000 uncolfectabie account,
went to the jury. The jury found in favor of Creatore on the defamation claim, initially awarded zero damages, but after
being ordered by the trial court tofurtherde{iberateondamages,thejury awarded C reatore $25,000. Barnittappealed
and Creatore cross-appealed. In an opinion styled Sayavich v. Creatore, 7th Dist. No. 07 MA 217, 2009-Ohio-5270,
this court affirmed the judgment of the trial court. (DeGenaro, J., dissented in part).
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assistance of bankruptcy experts who provided opinions about whether violations of

bankruptcy law and procedure had occurred during the GO&B bankruptcy case. On

January 7, 2008, the trial court issued a judgment entry granting Alfa Laval's motion for

summary judgment on the defamation claim and denying it on the abuse of process and

tortious interference claims.

{115} The case was muddled by discovery disputes. Several motions to compel

and motions for protective orders were filed by both sides. Appellants sought leave to file

an amended complaint, which was overruEed.

{Q16} On October 29, 2008, Alfa Laval filed a motion to dismiss Appellants'

remaining claims for lack of subject matter jurisdiction. The trial court held a hearing on

that and other motions on January 13, 2009 and both filed post-hearing briefs. On

February 2, 2009, the trial court granted Alfa Lavai's motion to dismiss, agreeing that

Appellants' claims were preempted by federal bankruptcy law.

{117} Appellants filed a notice of appeal on February 27, 2009. Alfa Laval filed a

notice of cross=appeal on March 5, 2009. This court granted Appellants' motion for a

limited remand to pursue a Civ.R. 60(B) motion in the trial court. Appellants fiied the

60(B) motion on Aprif 28, 2009, which the trial court overruled on May 8, 2009. Appellants

filed a supplemental notice of appeal from that judgment entry on June 2, 2009.

Bankruptcy Law Preemption

{¶18} In their first of three assignments of error, Appellants assert:

{119} "The trial court erred in finding it did not have jurisdiction over Plaintiffs'

state law claims of tortuous [sic] interference, abuse of process and unfair business

competition on the basis of federal bankruptcy law preemption."

{q20} Appellants challenge both the trial court's initial dismissal of their claims,

and the trial court's subsequent denial of their motion to vacate the court's judgment of

dismissal. Although Appellants inter-mingle arguments regarding the initial dismissal and

the denial of the Civ.R. 60(B) motion, for ease of analysis, we will address these rulings

separately.
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Initial Dismissal

(121) Appellate review on a dismissal for lack of subject mafferjurisdiction is de

novo. Crestmont Cleveland Partnership v. Ohio Dept. of Health (2000), 139 Ohio App.3d

928, 936, 745 N:E.2d 222. Further, in determining whether the trial court properly

dismissed the case for lack of subject matter jurisdiction, the trial court, and hence a

reviewing court are not limited to an examination of the allegations in the complaint, but

rather have the authority to consider any pertinent evidentiary material in the record.

McGuffey v. LensCrafters, inc. (2001), 141 Ohio App.3d 44, 50, 749 N.E.2d 825.

{122} As indicated, at the time of dismissal two of Appellants claims remained:

tortious interference with a contract and abuse of process. With regard to the tortious

interference claim, Appellants alleged that Alfa Laval had knowledge of the terms of the

Close Corporation Agreement (CCA) between Creatore, Sayavich, Barnitt and USSC, and

interfered with the CCA by soliciting Sayavich and Barnitt to reveal confidential

information protected thereby. Appellants further alleged that the information Alfa Laval

wrongly procured from Sayavich and Barnitt caused Alfa Laval to file the involuntary

bankruptcy petition against GO&B, which in turn caused Appellants damages.

{123} More specifically, Appellants alleged in their answers to interrogatories:

{124} "Defendant was in possession of the CCA at the time Defendant solicited

Sayavich and Bamitt to violate the clear terms of that contract. Defendant used the

information unlawfully solicited in violation of this contract and as a pretence and excuse

to then force GO&B into Bankruptcy immediately after Plaintiffs purchased approximately

1.5 million dollars of GO&B debt. All of these actions were done under false pretenses

and were intended to financially ruin Plaintiffs."

{128} The abuse of process claim concerned Alfa Laval's conduct in filing and

pursuing the adversary complaint against Appellants during the GO&B bankruptcy

proceedings. More specifically, Appellants alieged that the adversary complaint was

wrongfully used to obtain an improper objective, i.e., to prevent Appellant Creatore from

operating a separate business in competition with Alfa Laval. In their answers to

interrogatories, Appellants more specifically alleged that: "[ijn an effort to preclude
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Creatore and GO&B from lawfully competing against Alfa Laval, [Alfa Laval] filed an

involuntary bankruptcy petition against GO&B and subsequently perverted this process by

fabricating allegations against GO&B and Creatore and prepared an adversarial

complaint for filing in the Bankruptcy Court to eliminate GO&B and Creatore as

competitors. [Alfa Laval] then intentionally misrepresented information about Creatore's

character to the Trustee to get the Truustee [sic] to pursue such false allegations."

{126} Alfa Laval filed a motion to dismiss both claims based on lack of subject

matter jurisdiction, arguing the claims were preempted by federal bankruptcy law. The

trial court granted the motion in a February 2, 2009 judgment entry which stated in its

entirety:

{¶27} "Because this court lacks subject matterjurisdction, regarding the claims of

the Plaintiff, the Motion to Dismiss of the Defendant, Alfa Laval Fiow, Inc. is hereby

granted. This court finds that the remedies available to the Plaintiffs are exclusive to

those provided by bankruptcy law and procedure. This court finds that the state law;

claims, such as those herein and presented, have been preempted. The complaint is

therefore dismissed,"

{¶28} State law is preempted under the Supremacy Clause of the United States

Constitution in three circumstances. Clause 2, Arficie VI, United States Constitution: The

first circumstance, often termed "express preemption," means that "Congress can define

explicitly the extent to which its enactments preempt state law." English v. General

Electric Co (1990), 496 U.S. 72, 78, 110 S.Ct. 2270, 110 L.Ed.2d 65. The other two

circumstances encompass forms of implied preemption, i.e., "field preemption" and

"conflict preemption." Field preemption means "in absence of explicit statutory language,

state law is preempted where it regulates conduct in a field that Congress intended the

Federal Government to occupy exclusively." Id. at 79. Conflict preemption is where

"state law is preempted to the extent that it actually conflicts with federal law." ld.

Congressional intent is paramount in determining whether federal law preempts state law.

Catifomia Fed. Sav. & Loan Assn. v. Guerra (1987) 479 U.S. 272, 280, 107 S.Ct. 683, 93

L.Ed.2d 613.
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{¶29} The Bankruptcy Code does not explicitly prohibit state law tort claims that

arise from bankruptcy proceedings. Thus, the question to be resolved in this appeal is

whether Congress impliedly preempted such claims. This is an issue of first impression

for this court. Neither this district, nor the Ohio Supreme Court, has addressed this

question. Courts across the country-both state and federal-are divided on this issue.

The majority position holds that such claims are preempted under a field preemption

theory, and Alfa Laval urges this court to follow this (ine of decisions. The seminal case,

often cited by other courts, is the Ninth Circuit's MSR Exploration, Ltd, v. Meridian Oil, tnc.

(C.A.9, 1996), 74 F.3d 910. In MSR Exploration, debtor-plaintiffs brought a state law

claim of malicious prosecution against creditor-defendants for filing creditor's claims

during bankruptcy proceedings. The federal district court dismissed the claims on the

basis that the court lacked subject matter jurisdiction because the action was preempted

by bankruptcy iaw. On appeal, the Ninth Circuit affirmed the dismissal. Id. at 916.

{130} The court provided several reasons for its determination that the cause of

action was preempted. First, the court opined that Congress' intent to preempt the field is

demonstrated by the fact that bankruptcy matters fall under the exclusive jurisdiction of

federal courts. Id. at 913.

{131} Second, the court noted that "a mere browse through the complex, detailed,

and comprehensive provisions of the lengthy Bankruptcy Code, 11 U.S.C. Sec. 101 et

seq., demonstrates Congress's intent to create a whole system under federal control

which is designed to bring together and adjust all of the rights and duties of creditors and

embarrassed debtors alike. While it is true that bankruptcy law makes reference to state

law at many points, the adjustment of rights and duties within the bankruptcy process

itself is uniquely and exclusively federal. It is very uniikely that Congress intended to

permit the superimposition of state remedies on the many activities that might be

undertaken in the management of the bankruptcy process.

{732} "Debtors' petitions, creditors' claims, disputes over reorganization pfans,

disputes over discharge, and innumerable other proceedings, would all lend themselves

to claims of malicious prosecution. Those possibilities might gravely affect the already
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complicated processes of the bankruptcy court. '** Of course, the opportunities for

asserting malicious prosecution claims would only be fimifed by the fertility of the

pleader's mind and by the laws of the state in which the proceeding took place." id, at

914.
{133} Third, the court noted that need for uniformity in bankruptcy proceedings

was so important historically that the framers of the United States Constitution were

persuaded to expressly grant Congress the power "to establish *"` uniform Laws on the

subject of Bankruptcies throughout the United States." id., quoting Clause 4, Section 8,

Article I, United States Constitution.

{134} Finally, the court expounded upon the fact that the Congress has created

specific remedies to prevent misuse of the bankruptcy process, including Fed.R.Bankr.P.

9011 (frivolous and harassing filings); Section 105(a), Title 11, U.S.Code (authority to

prevent abuse of process); Section 303(i)(2), Titie 11, U.S.Code (bad faith filing of

involuntary petitions); Section 362(h), Title 11, U.S.Code (willful violation of stays);'

Section 707(b), Title 11, U.S.Code (dismissal for substantial abuse); Section 930, Title

11, U.S.Code (dismissal under Chapter 9); and Section 1112, Title 11, U.S.Code

(dismissal under Chapter 11). This suggested to the court that "Congress has considered

the need to deter misuse of the process and has not merely overlooked the creation of

additional deterrents." MSR Exploration at 915, citing Mertens v. Hewitt Assoc. (1993),

508 U.S. 248,113 S.Ct. 2063, 124 L.Ed.2d 161 (enforcement scheme in ERISA indicates

Congress did not forget other remedies); Pilot Life ins. Co. v. Dedeaux (1987), 481 U.S.

41, 54, 107 S.Ct. 1549, 1556-57, 95 L.Ed.2d 39 (ERISA remedies preempt others, even if

some possible remedies are left out); and Gibson v. Prudential Ins. Co. (C.A.9, 1990),

915 F.2d 414, 418.

{¶35} Most jurisdictions have adopted the position as setforth in MSRExploration.

See, e.g., Casden v. Bums (N.D.Ohio 2007), 504 F.Supp.2d 272 (shareholder's claim that

corporate officers' breached fiduciary duty by deciding to file bankruptcy petition

preempted); In re Miles (C.A.9, 2005), 430 F.3d 1083 (claims by debtor and debtor's

relatives against creditors, their attorneys and legal staff for alleged bad faith conduct in',,
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filing involuntary bankruptcy petitions preempted); Lewis v. Chelsea G.C.A. Realty

Partnership, L.P. (2004), 86 Conn.App. 596, 862 A.2d 368 (federal preemption in field of

bankruptcy deprives Connecticut courts of jurisdiction to hear state law unfair trade

practices claim which asserted that an action brought in federal bankruptcy court was

improper); G(annon v. Garrett & Assoc., Inc. (D.Kan.2001), 261 B.R. 259 (state law claims

based on filing of involuntary bankruptcy petition, adversary proceeding and violation of

automatic stay preempted); Shiner v. Moriarty (Pa.Super.Ct.1998), 706 A.2d 1228 (state

law tort claim against creditors, their attorneys, and law firm for filing various improper

bankruptcy papers preempted); Raymark industries, Inc. v. Baron (E.D.Pa. June 23,

1997), No. 96-7625, unreported (debtor's state law tort claims against creditors arising

from creditors' filing of an involuntary bankruptcy petition preempted); Mason v. Smith

(1996), 140 N.H. 696, 672 A.2d 705 (state tort action against creditors who instituted

involuntary bankruptcy proceeding preempted); Koffman v. Osteoimplant Technology.,

Inc. (D.Md.1995), 182 B.R. 115 (debtor's claims of abuse of process and malicious

prosecution against creditors who instituted involuntary bankruptcy proceeding

preempted); Edmonds v. Lawrence Natl. Bank & Trust Co. (1991), 16 Kan.App.2d 331,

823 P.2d 219 (abuse of process and malicious prosecution claims arising from

defendant's filing of complaint to revoke plaintiffs' discharge granted by bankruptcy court

preempted); ideii v. Goodman (1990), 2241..aI.App..^'Sd 262, 273 Cai.Rptr. 605 (rtaiicious

prosecution action by a debtor against a creditor for "improperly" objecting to the

discharge of the debtor's fiscal obligations preempted); Smith v. Terry's Tractor, Inc.

(1989), 209 Cal.App.3d 951, 257 Cal.Rptr. 598 (debtor's claims of abuse of process and

malicious prosecution against creditors who instituted involuntary bankruptcy proceeding

were preempted by federal law); Gonzales v. Parks (C.A.9, 1987), 830 F.2d 1033 (abuse

of process claim regarding filing of a bankruptcy petition preempted).

{136} Notably, the Sixth Circuit Court of Appeals also favors preemption. See

Pertuso v. Ford Motor Credit Co. (C.A.6, 2000), 233 F.3d 417. In Pertuso, bankruptcy

debtors brought a purported class-action suit against their secured creditor in federal

court asserting Ohio common-law claims for unjust enrichment and an accounting. More
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specifically, the debtor-plaintiffs challenged the creditor's conduct in the bankruptcy court I

with regard to a reaffirmation agreement. The Sixth Circuit, citing MSR Exploration, held

those claims were preempted by bankruptcy law as Congress had preempted the field.

ld. at 425-426. The court continued:

{137} "As [the defendant] correctly points out, the [the plaintiffs] state law claims

presuppose a violation of the Bankruptcy Code. Permitting assertion of a host of state law

causes of action to redress wrongs under the Bankruptcy Code would undermine the

uniformity the Code endeavors to preserve and would 'stand[ ] as an obstacle to the

accomplishment and execution of the full purposes and objectives of Congress."' Id. at

426, quoting Bibbo v. Dean WitterReynolds, Inc. (C.A.6, 1998), 151 F.3d 559, 562-563.

(138) A recent Pennsylvania Supreme Court case; Stone Crushed Partnership v.

Kassab Archbold Jackson & O'Brien (2006), 589 Pa. 296, 908 A.2d 875, follows the

majority rule as well. In Stone Crushed Partnership, one of the plaintiffs, James Jackson,

had partnered with several of the defendants to form Granite Partners One, Ltd. In a

situation similar to that in the case at bar, Granite defaulted on its loan obligations and

Jackson, seeking to avoid foreclosure, formed a separate partnership called Stone

Crushed Partnership (Stone) to assume Granite's debt. Stone was essentially Jackson

acting in accordance with the protection afforded to a limited partnership entity. Granite's

roiTiaiiiii g pa,incrS, dCfeidCil7tJ AiCiibGid and vBrien put Grailite into bankruptcy by

instituting Chapter 11 bankruptcy proceedings. While in bankruptcy, Stone instituted an

adversary action against the debtor Granite and the non-debtors Archbold and O'Brien.

Granite, Archbold and O'Brien in turn filed counterclaims against Stone and Jackson,

which were dismissed by the bankruptcy court,

{¶39} Stone and Jackson then brought suit in Pennsylvania state court alleging

state law claims of abuse of process and wrongful use of civil proceedings arising from

the counterclaims filed in the adversary proceeding. Summary judgment was granted in

favor of Archbold and O'Brien and the Pennsylvania Supreme Court affirmed, following

the majority of courts and holding that the state law claims were preempted by federal

bankruptcy law. The court noted that even though a state law action would have provided ;. .
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greater remedies than those available in the Bankruptcy Code, the plaintiffs' cla€ms were

nonetheless preempted. Stone Crushed Partnership at 314-315. Stone Crushed

Partnership is factually very similar to the present case, and we find it telling that

Appellants did not attempt to distinguish it.

{140} Instead, Appellants urge us to adopt the minority position and to conclude

that state law tort claims are not preempted. However, the overwhelming weight of

authority is against that position, and moreover, decisions favoring the minority view are

often fractured.

{T41} For instance, in a recent 5-4 Texas Supreme Court decision, Graber v.'

Fuqua (Tex.2009), 279 S.W.3d 608, a slim major€ty of the court held that a state law

malicious prosecution ciaim concerning an adversary complaint filed during the course of

a Chapter 7 bankruptcy proceeding was not preempted by federal law. Id. at 610. A

strong dissent concluded the opposite, stating that "Debtors have adequate recourse for I

abuse of the bankruptcy process in the Bankruptcy Code and Rules." ld. at 621

(Wainwright, J., dissenting). The dissent expressed its concern thatthe majoritys holding

"undermines the uniformity mandated for bankruptcy law in the United States

Constitution, as under the [majority's] rationale all fifty states could overlay their state

remedies on the bankruptcy proceedings and multiply the controversy for years beyond

the controlled conf€nes of the federal bankruptcy process." Id. (Wainwright, J.,

dissenting).

{142} Although a divided panel from the Fifth District implicitlyfavored the minority

rule in Deverv. Lucas, 174 Ohio App.3d 725, 2008-Ohio-332, 884 N.E.2d 641, there was

a dissent in that case as well. Dever involved malicious prosecution and abuse of

process claims which arose from a bankruptcy proceeding. The trial court granted

defendants' Civ.R. 12(B)(6) motion and dismissed both claims. Plaintiffs appealed the

majority's analysis centered on whether the plaintiffs' complaint stated claims for

malicious prosecution and abuse of process. Id. at ¶29, 42. The majority did not directly

address preemption, apparently because the issue had not been raised.

{743} The dissent concluded the claims should have been dismissed for lack of
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subject matter jurisdiction, noting that subject-matter jurisdiction may be raised sua

sponte by the court at any stage of the proceedings, including for the first time on appeal.

ld. at q46-47 (Delaney, J., dissenting). The dissent continued:

{144} "I agree with other jurisdictions that have determined that the Bankruptcy

Code and Federal Rules of Civil Procedure, specifically Section 105, Title 11, U.S.Code

and Fed.R.Civ.P. 11, preempt state-law claims of malicious prosecution and abuse of

process for conduct that occurred in bankruptcy proceedings.

{145} "As recently recognized by the Supreme Court of Pennsylvania in Stone

Crushed Partnership v. Kassab Archbold Jackson & O'Brien (2006), 589 Pa. 296, 908

A.2d 875, parties could be deterred from exercising their rights in bankruptcy if, by filing a

bankruptcy action, they risk being faced with a state-court lawsuit and liability for

substantial damages, citing Gonzales v. Parks (C.A.9, 1987), 830 F.2d 1033, 1036. It is

for Congress and the federal courts, not the state courts, to decide what incentives and

penalties are appropriate for use in connection with the bankruptcy process and when

those incentives or penalties shall be utilized. Id. at 308, 908 A.2d 875. * "* Accordingly, I

would affirm the trial court's dismissal of the complaint, albeit on different grounds."

Dever at ¶48-51 (Delaney, J., dissenting).

{146} This analysis is persuasive. We share the concerns of many other courts

that state tort actions which presuppose bankruptcy law violations couia undermine the

uniformity of the bankruptcy process. In addition, parties could be deterred from

exercising their rights in bankruptcy if, by filing a bankruptcy action, they risk being faced

with a state-court lawsuit and liability for substantial damages. Moreover, the Bankruptcy

Code contains many remedies for improper conduct during a bankruptcy proceeding.

Section 303(i), Title 11, U.S.Code authorizes sanctions for involuntary bankruptcy

petitions filed in bad faith which includes costs, reasonable attorney fees, damages

proximately caused by the filing and punitive damages. Section 105(a), Title 11,

U.S.Code provides that the bankruptcy court "may issue any order, process, orjudgment

that is necessary or appropriate *' * to prevent an abuse of process." (Emphasis added.)

Rule 9011 of the Federal Rules of Bankruptcy Procedure provides sanctions for frivolous
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and harassing filings. The fact that Congress provided remedies for bad faith conduct

and abuse of process in a bankruptcy proceeding evinces its intent that state law tort

claims arising from misuse of those proceedings are preempted.

{¶47} Appellants argue that even if we side with the majority of courts on the

overarching preemption issue, that their claims are somehow unique and therefore

factually distinguishable from the above cases, thus making preemption unwarranted.

First, with respect to their abuse of process claim, which centers on the adversary

complaint, Appellants contend the adversary proceeding was not a "core proceeding"

under Section 1334(a) and that therefore the bankruptcy court had only concurrent

jurisdiction over the claim, which according to Appellants, makes preemption

unwarranted. Appellants cite in re Wolverine Radio Co, (C.A.6, 1991), 930 F.2d 1132, in

support of this argument. However, Wolverine is not on point. There the Sixth Circuit

held that a proceeding brought by a Chapter 11 debtor to determine the Michigan

Employment Security Commission's authority to transferthe debtor's experience rating to

an assignee of purchaser of the debtor's assets and to determine assignee's liability

under the Michigan Employment Security Act was a "core proceeding," over which the

district court had exclusive jurisdiction. Id. at 1143-1144.

{¶48} Moreover, as Alfa Laval points out, MSR Exploration and its progeny turned

on the detailed, highly complex laws governing bankruptcy in conciuding preemption, not

on whether the claims of abuse during the bankruptcy process concern a "core

proceeding." In other words, conspicuously absent from the analyses of those courts is

any discussion of whether or not the proceedings were "core." Stone Crushed

Partnership involved an adversary dispute between non-debtors, something Appellants

would characterize as "non-core," yet the Pennsylvania Supreme Court nonetheless

found preemptiori.

{¶49} Second, Appellants argue that because none of the parties to the state

court litigation in the instant case were debtors in the bankruptcy court action that

preemption is improper. However, several of the cases favoring preemption concerned

state court suits involving non-debtors. See, e.g.; Stone Crushed Partnership, and In re
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Mfles, supra. For instance, In re Miles involved a suit brought in California state court

against a creditor by the relatives of several bankruptcy debtors for alleged bad faith filing

of a bankruptcy petition. None of the relatives soughf damages for involuntary bankruptcy

petitions filed against them personally. Despite the fact that the case involved purely non-

debtors, the Ninth Circuit found the state iaw claims preempted by federal bankruptcy law.

Id. at 1091.

{¶50} Third, Appellants make a timing argument with respect to their tortious

interference claim. Namely, they argue that this claim arose prior to Alfa Laval filing the

involuntary bankruptcy petition against GO&B and that the claim cannot be preempted for

this reason. However, an analogous argument was raised and rejected in Casden, 504

F.Supp.2d 272, supra. Casden involved a shareholder suit where one of the claims

alleged that the corporate officers' decision to file a voluntary Chapter 11 bankruptcy

petition constituted a breach of fiduciary duty. Among other things, the shareholder-

plaintiff argued that the claims should not be preempted by federal bankruptcy law

because the alleged breach of fiduciary duty occurred priorto any filing in the bankruptcy

court. The federal district court rejected this argument. The court reasoned thatthe claim

for breach of fiduciary duty could not accrue until such time as damages occurred, and

that any alleged damages couid not have occurred until the Chapter 11 bankruptcy

petition was filed. Id, at 281, citing, inter alia, Kunz v. Buckeye Union ins. Co., 1 Ohio

St.3d 79, 81-82, 437 N.E.2d 1194 (finding tort cause of action accrued as of date that

damages were incurred, and not earlier date when duty was breached.)

{151} The federal district court continued:

(152} "When, as here, injury to shareholders might never occur, and thus

plaintiff's claim wouid not accrue, if at all, until after the company files its bankruptcy

petition, and accrual of the claim depends on what happens in the Bankruptcy Court, the

potential future claim would interfere sufficiently with the bankruptcy process to trigger

preemption." Casden at 282, citing Pertuso and MSR Exploration.

{1153} This logic can be applied here. Appellants argue that the tortious

interference occurred prior to the bankruptcy filing and therefore should not be
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preempted. However, any damage from the alleged tortious interference did not occur

until Alfa Laval filed the involuntary bankruptcy petition. In order to succeed on their

tortious interference claim, Appellants would necessarily have to prove that the

bankruptcy was filed in bad faith. Cf. Casden at 280. Numerous courts have held that

state law claims based on the bad faith filing of an involuntary bankruptcy pefition are

preempted. See, e.g., In re Miles, Glannon, Raymark Industries, Mason, Koffman, Smith,

supra. Even the majority in Graber, which concluded there was no preemption of a state

law claim arising from an adversary proceeding, signaled in dicta that a state law claim

based upon the bad faith filing of an involuntary petition would be preempted. Graberat

65 ("it is more likely that Congress considered the need to deter misuse of the unique

involuntary petition process it created, and more likely that it intended section 303(i) to be

the exclusive remedy.")

{¶54} Finaliy, Appelkants argue in their Reply Brief that a 2005 United States

Supreme Court case, Bates v. powAgrosciences, LLC (2005), 544 U.S. 431, 125 S.Ct.

1788, 161 L.Ed.2d 687, supports their argument against preemption. In theirview, Bates

narrowed federal law preemption to situations where Congress's intent to preempt is

"clear and manifest." In Bates, the United States Supreme Court held that certain state

law claims were not preempted by the Federal Insecticide, Rodenticide and Fungicide Act

(FiRFA). The Court further ruled that "in areas of iraditionai state reguiation, we assu i e

that a federal statute has not supplanted state law unless Congress has made such an

intention 'clear and manifest."' id. at 449, quoting New York State Conference of Blue

Cross & Blue Shield Plans v. Travelers Ins. Co. (1995), 514 U.S. 645, 655, 115 S.Ct.

1671, 131 L.Ed.2d, quoting Rice v. Santa Fe ElevatorCorp. (1947), 331 U.S. 218, 230,

67 S.Ct. 1146, 91 L.Ed. 1447.

{1i56} Bates is not entirely on point because it does not deal with preemption

under the Bankruptcy Code, but rather under FIRFA. Further, bankruptcy law is far from

an area of "traditional state regulation." Moreover, even applying the clear and manifest

standard to the case at hand, Congress's intent to preempt the entire field of bankruptcy

law meets that standard.
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{¶56} Thus, based on the foregoing, we conclude the trial court properly

dismissed Appellants' claims for lack of subject matter jurisdiction as they were

preempted by federal bankruptcy law. The first part of Appellants' first assignment of

error is meritless.

Ruling on the Civ. R. 60(B) Motion

{157} Appellants also appeal the trial court's ruling on the Civ.R. 60(B) motion,

which denied their motion to vacate the court's judgment of dismissal. As

aforementioned, following the trial court's dismissal of this case for lack of subject matter

jurisdiction, Appellants filed a motion for relief from the automatic stay in the bankruptcy

court. After a hearing, the bankruptcy court denied the motion for relief from stay as moot

since the state trial court action had already been dismissed. In the body of the opinion,

the bankruptcy court did state "The Court finds that the automatic stay is not applicable to

the State Court Case. Debtor Girton, Oakes & Burger ("Debtor") is not a party to the State

Court Case, and the State Court case does not affect any property of the estate."

{15$} Upon motion of Appellants, we granted a limited remand so that Appellants

could pursue a Civ.R. 60(B) motion in the trial court, in light of the bankruptcy court

decision. in that motion, Appellants claimed the bankruptcy court's ruling warranted the

trial court to vacate its judgment of dismissal. The trial court denied the motion and

Appeiiants filed a suppiemen"tai notice of appeal from.thatjudgment.

{158} in order to prevail on a Civ.R. 60(B) motion for relief from judgment, the

movant must demonstrate that: "(1) the party has a meritorious defense or claim to

present if relief is granted; (2) the party is entitled to relief under one of the grounds stated

in Civ. R. 60(B)(1) through (5); and (3) the motion is made within a reasonable time, and,

where the grounds of relief are Civ. R. 60(B)(1), (2) or (3), not more than one year after

the judgment, order or proceeding was entered or taken." GTE Automatic Elec., Inc. v.

ARC Industries, Inc. (1976), 47 Ohio St.2d 146, 150-151, 1 0.O.3d 86, 351 N.E.2d 113.

{160} The five listed grounds in Civ.R. 60(B) are as follows: "(1) mistake,

inadvertence, surprise or excusable neglect; (2) newly discovered evidence which by due

diligence could not have been discovered in time to move for a new trial under Rule
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59(B); (3) fraud (whether heretofore denominated intrinsic or extrinsic), misrepresentation

or other misconduct of an adverse party; (4) the judgment has been satisfied, released or

discharged, or a prior judgment upon which it is based has been reversed or otherwise

vacated, or it is no longer equitable that the judgment should have prospective

application; or (5) any other reason justifying relief from the judgment." Civ.R 60(B),

{161} A trial court's ruling on a Civ.R. 60(B) motion is reviewed for an abuse of

discretion. Riesbeck v. Indus. Paint and Strip, 7th Dist. No. 08 MO 11, 2009-Ohio-6250,

at^17, citing Grfffey v. Rajan (1987), 33 Ohio St.3d 75, 77, 514 N.E.2d 1122. "The term

'abuse of discretion' connotes more than an error of law or judgment; it implies that the

court's attitude is unreasonable, arbitrary or unconscionable." Blakemore v. Blakemore

(1983), 5 Ohio St.3d 217, 219, 5 OBR 481, 450 N.E.2d 1140.

{1162} Here the trial court did not abuse its discretion by denying the motion. The

bankruptcy court's decision does not justify vacating the dismissal order and reinstating

the case for several reasons. First, the bankruptcy court's ruling on Appellants motion for

relief from the automatic stay is not dispositive of the preemption issue. Federal

bankruptcy law preemption and violations of the automatic stay are two separate and

distinct legal concepts. With regard to the automatic stay, the Bankruptcy Code

mandates a stay in further judicial proceedings against the debtor until a bankruptcy

dispute is resolved. Section 362(a)(1), Title 11, U.S.Code, provides that, unless the

action falls under one of the exceptions listed in subsection (b), the filing of a bankruptcy

petition operates as a stay of "the commencement or continuation, including the issuance

or employment of process, of a judicial, administrative, or other action or proceeding

against the debtorthat was or could have been commenced before the commencement

of the case under this title, or to recover a claim against the debtorthat arose before the

commencement of the case under this title." (Emphasis added.)

{163} Thus, the automatic stay protects bankruptcy debtors from most types of

suits fifed against them during the course of the bankruptcy proceeding. By contrast,

preemption relates to certain types of state law claims, which may or may not involve the

debtor as a defendant, that conflict with federal law, either implicitly or explicitly. See
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Engiish, 496 U.S. at 78, supra.

{164} Appellants focus on the bankruptcy court's declaration that "the State Court

Case does not affect any property of the estate," to justify their position that preemption of

their claims was unwarranted. However, Appellants take that statement out of context; it

was made by the bankruptcy court pursuant to its ruling on Appellants' motion for relief

from the automatic stay. The bankruptcy court's full statement on this topic in its

judgment entry was as follows: "The Court finds that the automatic stay is not applicable

to the State Court Case. Debtor Girton, Oakes & Burger ("Debtor") is not a party to the

State Court Case, and the State Court case does not affect any property of the estate."

(Emphasis added.)

{165} Moreover, the bankruptcy court stated during the hearing on the motion for

relief from stay that it believed the trial court was correct in dismissing the present case

for lack of subject matter jurisdiction:

{¶66} "[J]ust to make sure that it is very clear, the allegations in the State Court

case that the Court has read appear to go to the good faith of the filing [of the involuntary

bankruptcy petition] by Alfa Laval, which I think has long passed and is not something that

another creditor can assert to begin with, and I think the allegations with respect to the

fiEing of the adversary proceeding are also not for this creditor to assert, and to the extent
(...^. M."".. .....^^^"^

that the Trustee had any of those concerns, i ihink those cui ^ceris have u^^^ ^ ^Ya^^èu ^

ratified.

{167} "So I think that the State Court was correct that the State Court does not

have jurisdiction over at ieast most of the allegations that are, that have been asserted in

the State Court suit." (Emphasis added.)

{168} The bankruptcy court then ruled that the automatic stay does not apply to

the present suit and denied Appellants' motion for relief as moot because this case had

already been dismissed by the trial court. Thus, the bankruptcy court's ruling does not

support Appellants' motion to vacate the dismissal. If anything, it actually supports the

trial court's decision to dismiss the case for lack of subject matter jurisdiction.

{169} Finally, as Affa [-aval notes, Appellants failed to argue precisely how they
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were entitled to relief from judgment under any of the listed grounds in Civ.R. 60(B). They

cited to sections (1), (2) and (5) in their motion, but offered no explanation as to how or

why they were entitled to relief under those sections. For all of these reasons, the trial

court properiy denied Appellants' Civ.R. 60(B) motion.

{170} Based on the foregoing, the trial court properly dismissed Appellants' claims

for lack of subject matter jurisdiction, and the court did not abuse its discretion in denying

the subsequent Civ.R. 60(B) motion. Accordingly, AppelEants' first assignment of error is

meritless.

Appellants' Remaining Assignments of Error

{771} In their second and third assignments of error, Appellants assert,

respectively:

{172} "The state trial court erred in denying plaintiffs motion to amend their

complaint to add a claim for unfair competition and unfair trade practices."

{¶73} "The trial court erred in denying Plaintiffs motion to compel the production

of documents withheld by the Defendant under a claim of attorney-ciient privilege and

work product."

{¶74} Based upon our resolution of Appellants' first assignment of error, which

concludes the trial court correctly dismissed all of Appellants' claims, these assignments

of error are moot and we decline to address them.

Alfa Laval's Cross-Appeal

{176} Alfa Laval filed a cross-appeal in this matter, in which it assigns two errors:

{176} "The trial court erred when it failed to grant summary judgment in favor of

Alfa Laval concerning the tortious interference claim."

{177} "The trial court erred when it failed to grant summary judgment in favor of

Alfa Laval concerning the abuse of process claim."

{178} Here, Alfa Laval attempts to challenge the trial court's January 8, 2008

denial of Alfa Laval's motion for summary judgment on Appellants' tortious interference

and abuse of process claims. Because we have resolved this appeal in Alfa Laval's

favor, we decline to discuss the merits of Alfa Laval's cross-assignments of error; these
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issues are moot.

Conclusion

{¶79} AII of Appeliants' arguments are meritiess. The trial court properly

dismissed the case for lack of subject matter jurisdiction because Appellants' abuse of

process and tortious interference claims are preempted by federal bankruptcy law. The

trial court did not abuse its discretion by denying Appellants' subsequent Civ.R. 60(B)

motion. Appellants' arguments regarding the trial court's denial of their motion to amend

and motion to compei discovery are moot based upon our conclusion that their claims

were properly dismissed. Alfa Laval's cross-appeal is also moot based upon our

resolution of this appeal in Alfa Laval's.favor. Accordingly, the judgment of the trial court

is affirmed.

Vukovich, P.J. concu2^.i

Donofrio, J. , conc^2^.i

APPROVED:

/^laM-C)a ^?d/ft
JUDGE MARY DeGENARO
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IN THE COURT OF COMMON PLEAS
MAHONING COUNTY, OHIO

PNH

vs.

Plaintiff

ALFA LAVAL FLOW, INC.

Defendant

2005 CV 1695

JUDGE THOMAS P. CURRAN
On Assignment, Art. IV, Section 6
Ohio Constitution

Febraary2,2009

JUDGMENT ENTRY
OF DISMISSAL

Because this court la.ck subject nratter jurisdiction, regarding the claiins of the

Plaintiff, the Motion to Dismiss of the Defendant, Alfa Laval Flow, Inc. is hereby granted,

This court finds that the remedies available to the Plaintiffs are exclusive to those

provided by bankruptcy law and procedure This court finds that state law claims, such as

those herein and presented, have been preeimted. The complaint is therefore dismissed.

Final.

IT IS SO ORDERED.

COPIES TO: ATl'Y. ANDREW SUHAR
A'I'I'Y. FRA.NK IvIAZGAI
ATTY. DAVID NICHOL.

j^1DGE THOMAS P. CURRAN
SI'i'iTNG ON ASSIGIN'NIEINT
ARTICLE IV, SECITON 6
OI-ff0 CONSTITUI'ION'
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UNITED STATES BANKRUPTCY COURT
2004MdR 20 AM10: e2

NORTHERN DISTRICT OF OHIO NORTncii:3 jEjTR1f T 0F v6,;0
YoUMGS7WIN

IN RE:

GIRTON, OAKES & BURGER,

Debtor.

*
*

* CASE NIIMBER 03-41957
*

* CHAPTER 7

* HONORABLE KAY WOODS
*

t***********^*****,t*******,t*:t***********,t,t***t**********:r***,t*****

ORDER DENYING AMENDED MOTION FOR RELIEF FRflM STAY AS MOOT
**************y^****,t*****^,r*******************tr*^*+*******k*****t*

This cause is before the Court on Amended Motion for Relief

From Stay ("Motion for Relief") (Doc. # 269; filed by Ronald

Creatore, PNH, Inc., HEVUN Diversified Corporation, and Diversified

Process Components, Inc. ("Movants") on February 20, 2009. Movants

request relief from stay to further prosecute a state court case in

the Mahoning County Common Pleas Court tCase No. 05-CV-1695) ("State

Court Case") against Alfa Laval Flow, Inc. ("Alfa haval").

On February 25, 2009, Alfa Laval filed Alfa Laval's Brief

Concerning Relief From Stay ("Alfa Laval's Brief") (Doc. # 273).

Aifa Lava's Brief argues that the State Court Case was dismissed

because the state court lacked subject matter jurisdiction and not

as a result of the automatic stay in the instant case.

The Court held a hearing on the NIotion for Relief on March 19,

2009. The Court finds that the automatic stay is not appl.icahle to

the State Court Case. Debtor Girton, Oakes & Burger ("Debtor") is

not a party to the State Court Case, and the State Court Case does

not affect any property of the estate. Moreover, to the extent that

b3-41957-kw Doc 277 FILED 03/20/09 ENTERED 03/20/09 10:08:16 Page 1 of 2
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the State Court Case has been dismissed, there is no relief this

Court can grant. As a result, the Motion for Reiief i s denied as

moot.

IT IS SO ORUERED.

HONORP.BLN SAY OPOODS
UNITED STATES BAAIItRUPTCY JUDGE

2

3-41957-kw E3oc 277 FtLED 03/201a9 EN s ERED 03120109 'i 0:fl8:16 Page 2 ofi 2
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IN THE COURT OF COMMON PLEAS
MAHONING COUNTY, OHIO

PNH INC. et al

Plaintiff

Vs.

ALFA LAVAL FLOW, INC.

Defendant

2005 CV 1695

JUDGE THOMAS P. CURRAN
On Assignment, Art. IV, Section 6
Ohio Constitution

May 7, 2009

JUDGMENT ENTRY
DENYING PLP.INTIFFS'
60B MOTION

After carefully reviewing Plaintiffs' Motion for Relief from Judgment, this Court

concludes that the motion is not weIl taken. Accordingly, the motion of PNH Inc. for Relief

from Judgment under Riile 60B is hereby denied, Final

IT IS SO ORDERED.

le'`'' .-^-

THOMAS P. CURRAN

COPIES TO: ATTY. ANDREW SUHAR [
ATTY. FRANK MAZGAI
ATTY. DAVID NlC3-IOL

SITTING ON ASSIGNMENT
ARTICLE IV, SECT'ION 6
OHIO CONSTITUTION
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Clause 2, Supreme Law of Land, EJ.S.C.A. ,.:onst. A. Vi ct. 2

United States Code Annotated

Constitution of the United States

Annotated

Artiiie VI. Debts Validated-Supreme Law of Land--Oath of Office (Refs & Annos)

U.S.C.A. Const. Art. VI cl. 2

Clause 2. Supreme Law of Land

Currentness

Supreme Law of Land

This Constitntion, and the Laws of the United States which shall be made in Pursuance thereof; and all Treaties made, or which

shall be made, under the Authority of the United States, shall be the supreme Law ofthe Land; and the Judges in every State

sball be bound. thereby, any Thing in the Constitution or Laws of any State to the Contrary notwithstanding.

Notes of Decisions (1700)

Current through P.L. 111-264 (excluding P.L. 111-203, 111-257, and 111-259) approved 10-8-10

13a^ca^aaxf ^- 5,(i I.U'Ibu^nSnn r'tIS,90 of

:i.'?:^,
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Sec@iom 8, Clause 4. Nakurai8aatlon and Sankruptcy, U.S.C.A. Const. Art. 2§ 8, cf. 4

United States Code Annotated

Constitution of the United States

Annotated

Arlicle I. The Congress (Refs & Annos)

U.S.C.A. Const. Art. I§&, cl. 4

Section 8, Clause 4. Naturalization and Banlwuptcy

Current-ness

:Faturaiization and Bankruptcy

To establish an uniform Rule ofNatttralization, and uniform Laws on the subject of Banlcruptcies throughoutthe United States;

Notes ofDecisions (262)

Carrent through P.L. 111-264 (excluding P.L. 111-203, i11-257; and 111-254) approved 10-8-10

aPaxd^fDnr.waaaeet^x ,1)2Q17TnornViml> r.ieti.l"J•a!mia+nre' a^Cr

twPdeXT.-`T20 Cr:...^, .,.tte.s ..',c„a-;e:': ,;iu...G,,ltrr-..Otka^
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§ 105. Power of court, 11 t,.S.C.A.. § 105

Bankruptcy Code 1105

United States Code Annotated

Title ii. Bankruptcy (Refs & Annos)

Chapter i. General Provisions (12efs & Annos)

ii U.S.C.A. § ao5

§ io5. Power of court

Currentaiess

Power of court

(a) The court tnay issue any order, process, or judgtnent that is necessary or appropriate to carry out the provisions of this title.

No provision of this title providing for the raising of an issue by a party in interest shall be construed to preclude the court from,

sua sponte, taking any action or making any determination necessary or appropriate to enforce or implement court orders or

rules, or to prevent an abuse of process.

(b) Notwithstanding subsection (a) of this section, a court may not appoint a receiver in a case under this title

(e) '1'he ability of any district judge or otber officer or employee of a district court to exercise any of the authority or

responsibilities conferred upon the court under this title shall be determined by reference to the provisions relating to such

judge, officer, or eniployce set forth in title 28. This subsection shatl not be interpreted to exclude bankruptey judges and other
officen; or eniployees appointed pursuant to chapter 6 of title 28 from its operation.

(1) shall hold such status conferences as are necessary to further the expeditious and economical resolution of the case; and

(2) unless inconsistent with another provision of this title or with applicable Federal Rules of Bankruptcy Procedure, issue an

order at any such conference prescribing such limitations and conditions as the court deems appropriate to ensure that the case

is handled expeditiously and economically, including an order that-

(A) sets the date by which the trustee must assume or reject an executory contract or unexpired lease; or

(B) in a case under chapter 71 of this title-- ,

(i) sets a date by which tlre debtor, or trustee if one has been appointed, shall file a disclosure statement and plan;

(u) sets a date by which the debtor, or tntstee if one has been appointed, shall solicit acceptances of a plan;

(iii) sets the date by which a party in interest other than a debtor may file a plan;

(iv) sets a date by which a proponent of a plan, other than the debtor, shall solicit acceptances of such plan;

(v) fixes the scope and format of the notice to be provided regarding the hearing on approval of the disclosure statement; or

(vi) provides that the hearing on approval of the disclosure statement may be combined with the hearing on confirmation of

the plan.

. ^..,i87!ii L 1rzG -.-a ,.} E Go ti 5ti-,.
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§ 109. Power of Cowt, ;i tS.S.C.A. § 405

Credits

(Puh.L. 95-598, Nov. 6, 1978, 92 Stat. 2555; Pub.L. 98-353, Title 1, F 118, July 10,1984, 98 Stat. 344; Pnb.L. 99-554, Title
IL § 203, Oct. 27, 1986, 100 Stat. 3097; Pub_L. 103-394, Tit1e I, 104(a), Oct. 22, 1994, 108 Stat, 4108; I'̂ tib.L. 109-8, Title
IV, § 440, Apr. 20, 2005, 119 Stat. 114.)

Ivotes of Decisious (1388)

Cutrent,through P.L. 111-264('exeludiug P.L. 111-203, 111-257, and 111-259) approved 10-8-10

P;6G7 0 1)OCti NHCFIt ::Otr ^'hornsoo R uL, 4- cls=. oru' r.,n.. J,S. Gavc^
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§ 109, bM1"paa may tse a debtor, 11 dJ.S.w.A. § 103

Bankruptcy Code 1109
United States Code Annotated

Title 1,i. Bankruptcy (Refs & Annos)

Chapter 1. General Provisions (Refs & Annos)

ii U.S.C.A. § to9

§ iog. Who may be a debtor

Effective: April 1, 2010

Currentness

Who may be a debtor

(a) Notwithstanding any other provision of this section, only a person that resides or has a domicile, a place of business,. or

property in the United. States, or a municipality, may be a debtor under this title.

(b) A person may be a debtor under chapter 7 of this title only if such person is not--

(1) a railroad;

^(2) a domestic insurance company, bank, savings bank, cooperative bank, savings and loan association, building and loan

association, homestead association, a New Markets Venture Capital company as defined in section 351 of the Small Business

Investment Act of 1958, a small business investment company licensed. by the Small Business Administration under section 301

of the Small Business Investment Act of 1958, credit union,or industrial bank or similar institution which is an insured bank

as defined in section 3(h) of the Federal Deposit Insurance Act, except that an uninsured State member bank, or a corporation

organized under section 25A of the Federal Reserve Act, which operates, or operates as, a multilateral clearing organization

pursuant to section 409 of the Federal Deposit Insurance Corporation Improvement Act of 1991 may be a debtor if a petition

is filed at the direction of the Board of Governors of the Federal Reserve System; or

(3)(A) a foreign insurance company, engaged in such business in the United States; or

(B) a f reign bank, saviug s bank, c:op^ ative bartk, savir,gs and loan associati.,n, buildin and ^':`..-:g nu i0an a"dGCiaiiisn, or iew^ uui0n,

that has a branch or agency (as defined in section l(b) of the Intemational Bat9cing Act of 1978 r in the United States.

(e) An entity may be a debtor under chapter 9 of this title if and only if such entity--

(1) is a municipality;

(2) is specifically authorized, in its capacity as a municipality or by name, to be a debtor under such chapter by State law, or by

a govemmental officer or organization empowered by State law to authorize such entity to be a debtor under such chapter;

(3) is insolvent;

(4) desires to effect a plan to adjust such debts; and

(5)(A) has obtained the agreement of creditors holding at least a majority in amount of the elaimc of each class that such entity

intends to impair under a plan in a case under such chapter;

(B) has negotiated in good faith with creditors and has failed to obtain the agreement of creditors holding at least a majority in

amount of the claims of each class that such entity intends to impair under a plan in a case under sucb chapter;
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§ 909. V+dGao may be a debtor, M'€ tiS.GA. 5 90

(C) is unable to negotiate with creditors because such negotiation is impracticable; or

(D) reasonably believes that a creditor may attempt to obtain a transfer that is avoidable under section 547 of this title.

(d) Oaly a tailroad, a person that may be a debtor under chapter 7 of this title (except a stockbroker or a commodity broker),

and an uninsured State member bank, or a corporation organized under section 25A of the Federal Reserve Act, which operates,

or operates as, a multilateral clearing organization pursuant to section 409 of the Federat Deposit Insurance Corporation

Improvement Act of 1991 rnay be a debtor under chapter 11 of this title.

unsecured debts of less than S360,475 z and noncontingent, liquidated, secured debts of less than $1,081,400 2, or an individual

with regular income and such individual's spouse, except a stockbroker or a cotntnodity brolcer, that owe, on the date of 0ae filing

of the petition, noncontingent, liquidated, unsecured debts that aggregate less than $360,475" and noncontingent, liquidated,

secured debts of less than S1,081,400' may be a debtor under chapter 13 of this title.

(g) Notwithstanding any other provision of this section, no individual or family fanner may be a debtor under this title who has

been a debtor in a case pending under this title at any time in the preceding 180 days if--

(1) the case was dismissed by the court for willful failure of the debtor to abide by orders of the cottrt, or to appear before the

court in proper prosecution of the case; or

(2) the debtor requested and obtained the voluntary dismissal of the case following the fi[ing of a request for relief from the

autoinatic stay provided by section 362 of this title.

(h)(7.) Subject to paragraphs (2) and (3), and notwithstanding any other provision of this section, an individual nzay not be a

debtor under this title unless such individual has, during the 180-day period preceding the date of filing of the petition by such

individual, received frotn an approved nonprofit budget and credit counseling agency described in section 111(a) an individual

or group briefing (inclading a briefing conducted by telephone or on the Intetnet) that outlined the opportunities for available

credit counseling attd assisted such individual in performing a related budget analysis.

(2)(A) Paragraph (1) shall not apply with respect to a debtor who resides in a district for which the United States trustee (or the

bankruptcy administrator, if any) deteraunes that t'ne approved nonproftt budget ar,d credit counseling agencies for such distlict

are not reasonably able to provide adequate sctvices to the additional individuals who wotdd otherwise seek credit counseling

from such agencies by reason of the requirements of paragraph (1).

(B) The United States trustee (or the banlntptcy adininistrator, if any) who makes a determination described in subparagraph (A)

sha11 review such detennination not later than I year after the date of such determination, and not less frequently than annually

thereafter. Not'withstand'nig the preceding sentence, a nonprofit budget and credit counseling agency may be disapproved by

the United States trustee (or the bankruptcy administrator, if any) at any time.

(3)(A) Subject to subparagraph (B), the requirements of paragraph (1) shall not apply with respect to a debtor who submits

to the court a certification that--

(i) describes exigent circurnstances that merit a waiver of the requirements of paragraph (1);

(ii) states that the debtor requested credit counseling services from an approved nonprofit budget and credit eounsbling agency,

but wasunable to obtain the services refetred to in paragraph (1) during the 7-day period beginning on the date on whicb the

debtor inade that request; and

(ifi) is satisfactory to the court.

231 r ,u- .vr, iwiaim tn 5.. a: t;.a ^ :vs,rntuant ;!vtar
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§ 9ft Who may be a debtor,'f4 lk.S.C.A. § 109

(B) With respect to a debtor, an exemption under subparagraph (A) shall cease to apply to that debtor on the date on which the

debtor rneets the requirements of paragraph (1), but in no case may the exemption apply to that debtor after the date that is 30

days after the debtor files a petition, except that the court, for cause, may order an additional 15 days.

(4) The requirements of paragraph (1) shall not apply with respeot to a debtor whom the court determines, after notice and

hearing, is unable to complete those requirements because of incapacity, disability, or active military duty in a military combat

zone. For thepurposes of this paragraph, incapacity means that the debtor is inipaired by reason of mental illness or mental

deficiency so that he is incapable of realizing and niaking rational decisions with respect to his financial responsibilities; and

"disability" ineans that the debtor is so physically impaired as to be unable, after reasonable effort, to participate in an in person,

telephone, or Intemet briefing required under paragraph (1).

Credits
(Pub.L. 95-598, Nov. 6, 1978, 92 Stat. 2557; Pub.L. 97-320, Title VII, § 703(d), Oct. 15, 1982, 96 Stat. 1539; Pub.L. 98-3537

Title III, §§ 301, 425, July 10, 1984, 98 Stat. 352, 369; Pub.L. 99-554, Title II, § 253, Oct. 27, 1986, 100 Stat. 3105; Pub.L.

100-597, § 2, Nov. 3, 1988, 102 Stat. 3028;'PubL. 103-394, Title 1, § 108(a), Title II; § 220, Title IV, § 402, Title V, § 501(d)

(2), Oct. 22, 1994, 108 Stat. 4111, 4129, 4141, 4143; Pub.L, 106-554, § 1(a)(5) [Title I, § 112(c)(1), (2)], (8) [§ I(e)], Dec. 21,

2000, 114 Stat. 2763, 2763A-393, 2763A-665; Pub.L. 109-8, Title 1, § 106(a), Title VII,I, § 802(d)(1), Title X, § 1007(b), Title

Xli, § 1204(1 ), Apr. 20, 2005, 119 Stat. 37, 146, 188, 193; Pub.L. 111-16, § 2(1), May 7, 2009, 123 Stat. 1607.)

So in original. Probably shonld be followed by a closing parenthesis.

Dollar amount as adjusted by the Judicial Conference of the United States. See Adjustment of Dollar Amounts notes set out under

this sectiun and 1 t U.S.C.A. § 104.

Notes of Decisions (730)

Current through P.L. 111-264 (excluding P.L. 111-203, 111-257, and 111-259) approved 10-8-10

EaeIo9'i}U ^n^exr 2)i011 .n..1sor1<m , aciatmme iKi.e! U.S. u:^i-!mnirrlVoi"e

F -w.V<U3"xtqex^ , 2+4 a t -1 . ._.^ , . c..tu..,'.1.: ! [ c,,.,a 3 G e .c C7r1C^- .5
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§ 303. irtvo3untar'y cases, 11 C6.S. r.F:. § 30;

United States Code Annotated

Title ii. Bankraptcy: (Refs Sz Annos)

Chapter 3. Case Administration (Refs & Aunas)

Subchapter I. Commencement of a Case

u U.S.C.A. § 303

§ 303. Involtnitary cases

Effective: April 1, 2oro

Currentness

Involuntary cases

(a) An involuntary case may be commenced only under chapter 7 or 11 of this title, and only against a person, except a farmer,

family farmer, or a corporation that is not ainoneyed, business, or cotnniercial. corporation, that may be a debtor under the

chapter under which such case is commenced.

(b) An involuntary case against a person is commenced by the filing with the bankruptcy court of a petition under chapter 7

or 11 of this title--

(1) by three or more entities, each of which is either a holder of a claim against such person that is not contingent as to
liability or the subject of a bona fide dispute as to liability or amount, or au indenture tmstee representiag such a holder, if

sucb noncontingent, undisputed claims aggregate at least $14,425 t more than the value of any lien on property of the debtor

securing such elainis held by the holders of such claims;

(2) if there are fewer than 12 such holders, excluding any employee or insiddr of such person and any transferee of a transfer

that is voidable under section 544, 545, 547, 548, 544, or 724(a) of thistitle, by one or more of such holders that bold in the

aggregate at least $14,425 t of such claims;

(3) if such person is a partnership-

(A) by fewer than all of the general partners in such partnership; or

(B) if relief has been ordered under this titie with respect to all of the general partners in such partnership, by a general parmer

in such partnership, the trustee of such a general partner, or a holder of a claim against such partnership; or

(4) by a foreign representative of the estate in a foreign proceeding conceming such person.

(c) After the filing of a petition under this section but before the case is dismissed or relief is ordered, a creditor holding an

unsecured claim that is not contingent, other than a creditor filing under subsection (b) of this section, may joai in the petition

with the same effect as if such joining creditor were a petitioning creditor under subsection (b) of this section.

(d) The debtor, or a general partner in a partnership debtor that did not join in the petition, niay file an answer to a peGtion

under this section.

(e) Aft°r notice and a hearing, and for cause, the court may require the petitioners tmder this section to file a bond to indetnnify
the debtor for such amounts as the court may later allow under subsection (i) of this section.

a^ii4n^`§+̀..""X.^"^, 1OTC^r_^.,g R_u^F3 N^
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^ 303. @stvotuntary cases„ 1 .$ru.!>_ § 303

(f) Notwithstanding section 363 of this title, except to the extent that the court orders otherwise, and until an order for relief in

the case, any business of the debtor may continue to operate, and the debtor may continue to use, acquire, or dispose of property

as if an involuntary case concerning the debtor had not been commenced.

(g) At any time after the commeneement of an involuntary case under chapter 7 of this title but before an order for relief in the

case, the cotut, on request of a party in interest, after notice to the debtor and a hearing, and if necessary to preserve the property

of the estate or to prevent loss to the estate, may order the United States trustee to appoint an interim trustee under section 701

of this title to take possession of the property of the estate and to operate any business of the debtor. Before an order for relief,

the debtor tnay regain possession of property in the possession of a trustee ordered appointed under this subsection if the debtor

files such bond as the court requires, conditioned on the debtor's accounting for and de3ivering to the tmstee, if there is an order

for relief in the case, such property, or the value, as of the date the debtor regains possession, of such property.

(h) If the petition is not timely controverted, the court sball order relief against the debtor in an involuntary case mtder the

chapterunderwhicb the petition was filed. Otherwise, after trial, the court shall order relief against the debtor in an involuntary

case under the chapter under which the petition was filed, only if--

(1) the debtor is generally not paying such debtor's debts as such debts become due unless such debts are the subject of a bona

fide dispute as to liability or amount; or

(2) within 120 days before the date of the filing of the petition, a custodian., other than a trustee, receiver, or agent appointed or

authorized to take charge of less than substantially all of the property of thedebtor for the purpose of enforcing a lien against

such property, was appointed or took possession.

(i) If the court distnisses a petitionunder this section other than on consent of all petitioners and the debtor, and if the debtor

does not waive the right to judgment under this subsection, the court may grantjudgment--

(1) against the petitioners and in favor of the debtor for--

(A) costs; or

(B) a reasonable attomey's fee; or

(2) against any petitioner that filed the petition in bad faith, for--

(A) any damages proximately can.sed by such niing; or

(B) punitive damages.

(j) Only after notice to all creditors and a hearing may the court dismiss a petition fiied under this section-

(1) on the motion of a petitioner;

(2) on consent of all petitioners and the debtor; or

(3) for want of prosecution.

(k)[Repealed. Pub.L. 1.09-8, Title ViII; § 802(d)(2'), Apr. 20, 2005, 119 Stat. 146]

(1)(1) If-

(A) the petition under this section is false or contains any materialFy false, fictitious, or fraudulent statement;

(B) the debtor is an individual; and
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§ 3t33. Involuntary cases, 11 U.S.C.A. § 303

(C) the court dismisses such petition,

the court, upon the niotion of the debtor, shall seal all the records of the court relating to such petition, and all references to

such petition.

(2) If the debtor is an individual. and the court dismisses a petition under this section, the court may enter an order prohibiting all

consumer reporting agencies (as defined in section 603(f) of the Fair Credit Reporting Act (15 Li.S.C. 1681 a(f))) from making

any consumei report (as defined in section 603(d) of that Act) that contains any infoanation relatingto such petition or to the

case cotnmenced by the filing of such petition.

(3) Upon the expiration of the stanrte of limitations described in section 3282 of title 18, for a violation of section 152 or157

of such title, the court, upon the motion of the debtor and for good cause, tnay expunge any records relating to a petition filed

under this section.

Credits . . '

(Pub.L. 95-598, Nov. 6, 1978, 92 Stat. 2559; Pub. L. 98-353, Title 111, §§ 426, 427, Jnly 10, 1984, 98 Stat, 369; Pub.L. 99-554,

Title II, ry§ 204, 254, 283(b), Oct. 27, 1986, 100 Stat. 3097, 3105, 3116; Pub.L. 103-394, Title I, § 108(b), Oct. 22, 1994, 108

Stat. 4112; Pub. L.109-8, Titic III, § 332(b), Title VIII, § 802(d)(2), Title 7CII, § 1234(a), Apr. 20, 2005,119 Stat. 103,146, 204.)

Dollar amount as adiusted by the Judicial Conference of the United States. See Adjustment of Dollar Amounts notes set out under

this section and 21 Ci.S.C.A- § 104.

Notes of Decisions (962)

Current through P.L. 111-264 (excluding P.L. 111-203, 111-257, and 111-259) approved 10-8-10
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^ 342. Notics;., 45i fll.$.C.A. § 342

United States Code Annotated

Title ii. Bankruptcy (Refs 8: Annos)

Chapter 3. Case Administration (Refs & Annos)

Subchapter III. Administration

u U.S.C.A. § 342

§ 342. Notice

Effective: December 1, 2009
Currentness

Notice

(a) There shall be given such notice as is appropriate, including notice to any holder of a community claim, of an. order for

relief in a case under this title.

(b) Before the commencementof a ease under this title by an individual whose debts areprimarily consumer debts, the clerk

shall give to such individual written notice containing-

(1) a brief description of--

(A) chapters 7, 11, 12, and 13 and the general purpose, benefits, and costs of proceeding under each of those chapters; and

(B) the types of services available from. credit counseling agencies; and

(2) statements specifying that-

(A) a person who knowingly and fraudulently conceals assets or tnakes a false oath or statement tmder penalty of perjuty in

connection with a case under this title shall be subject to fine, imprisonment, or both; and

(B) all information supplied by a debtor in connection with a. case tmder this title is subject to examination by the Attorney

General.

(c)(1) If notice is required to be given by the debtor to a creditor under this title, any rule, any apphcable law, or any order

of the court, such notice shall contain the name, address, and last 4 digits of the taxpayer identification number of the debtor.

If the notice concems an amendment that adds a creditor to the schedules of assets and liabilities, the debtor shall include the

full taxpayer identification number in the notice sent to that creditor, but the debtor shall include only the last 4 digits of the

taxpayer identification number in the copy of the notice filed with the court.

(2)(A) IE within the 90 days before the commencement of a voluntary case, a creditor supplies the debtor in at least 2

communications sent to the debtor with the current account number of the debtor and the address at which sucb creditor requests

to receive correspondence, then any notice required by this title to be sent by the debtor to such creditor shall be sent to such

address and shall include such account number.

(B) If a creditor would be in violation of applicable nottbankroptey law by sending any such communication within such 90-

day period and if suclr creditor supplies the debtor in the last 2 communications with the corrent account number of the debtor

and. the address at which such creditor requests to receive correspondence, then any notice required by this title to be sent by

the debtor to such creditor shall. be sent to such address and shall include such account number.
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(d) In a case under chapter 7 of this title in wbich the debtor is an individual and in which the presumption of abuse arises

under section 707(b), the clerk shall give written notice to aEl creditors not later than 10 days after the date of the filing of the

petition that the presumption of abuse has arisen.

(e)(i) In a case under chapter 7 or 13 of this title of a debtor who is an individual, a creditor at any time may both file with the

court aud serve on the debtor a notice of address to be used to provide notice in such case to such creditor.

(2) Any notice in such case required to be provided to such creditor by the debtor or the court later than 7 days after the court

and the debtor receive such creditor's notice of address, shall be provided to such address.

(t)(1) An entity tnay file with any bankruptcy court a notice of address to be used by aIl the bankruptcy courts or by particuLar

bankruptcy courts, as so specified by such entity at the time such notice is filed, to provide notice to such entity in all cases

under chapters 7 and 13 pending in the courts with respect to wliicb such notice is filed, in which such entity is a creditor.

(2) In any case filed under chapter 7 or 13, any notice required to be provided by a court with respect to which a notice is filed

under paragraph (1), to such entity later than 30 days after the filing of such notice under paragraph (1) shall be provided to

such address unless with respect to a particular case a different address is specified in a notice filed and served in accordance

with subsection (e).

(3) A notice filed under paragraph (1) may be withdrawn by such entity.

(g)(1) Notice provided to a creditor by the debtor or thecourt other than in accordance with this section (excluding this

subsection) shall not be effective notice until such notice is brought to the attention of such creditor. If such creditor designates

a persou or an organizational subdivision of such creditor to be respon.sible for receiving notices under this title and establishes

reasonable procedures so that such notices receivable by such creditor are to be delivered to such person or such subdivision, then

a notice provided to such creditor other than in accordance with this section (excluding this subsection) shall not be considered

to have been brought to the attention of sucb. creditor until such notice is received by sueh person or sucb subdivision.

(2) A monetary penalty may not be imposed on a creditor for a violation of a stay in effect under section 362(a) (including

a monetary penalty imposed under section 362(k)) or for failure to comply with section 542 or 543 unless the conduct that

is the basis of such violation or of such failure occurs after such creditor receives notice effective under this section of the

order for relief.

Crsd'iLs
(Pub.L. 95-598, Nov. 6, 1978; 92 Stat. 2565; Pub.L. 98-353, Titlc III, §§ 302, 435, July 10, 1984, 98 Stat. 352, 370; PuKL.

103-394, Tit'lc II, § 225, Oct. 22, 1994, 108 Stat. 4131; Pub.L. 109-8, Title 1, §§ 102(d), 104, Titke II, § 234(b), Title III, §

3I5(a), Apr. 20, 2005, 119 Stat. 33, 35, 75, 88; Pub.L. 1.I1-16, § 2(4), May 7, 2009; 123 Stat. 1607.)

Notes of Decisions (38)

Currentthrough P.L.111-264 (excluding P.L. 111-203, 111-257, and 111-259) approved 10-8-10
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§ 362. Atetomat'sc stay, 12 u.S.c.A. § 362

Bankruptcy Code 1362

United States CodeAnnotated

14tle ii. Bankruptcy (Refs & Annos)

Chapter 3. Case AcLministration (Refs & Ann.os)

Snbchapter IV. Administrative Powers

ii U.S.C.A. § 362

§ 362. Automatic stay

Effective: December r2, 2oo6
Currentness

Automatic stay

(a) Bxcept as provided in subsection (b) of this section, a petition filed under section 301, 302, or 303 of this title, or an

application filed under section 5(a)(3) of the Securities Investor Protection Act of 1970, operates as a stay, applicable to all

entities, of=

(1) the commencement or continuation, including the issuance or employment of process, of ajudicial, adtninistrative, or other

action or proceeding against the debtor that was or could have been commenced before the cottimencement of the case under

this title, or to recover a claim against the debtor that arose before the comtnencement of the case under this title;

(2) the enforcement, against the debtor or against property of the estate, of a judgment obtained before the comntencement of

the case under this title;

(3) any act to obtain possession of property of the estate or of property from the estate or to exercise control over property

of the estate;

(4) atry act to create, perfect, or enforce any lien against property of the estate;

(^) ary act ta create, pcifZei, or en ^^.ce against pup^:..y of tl:a dsbtor any Iiu to tl;e e,..°.nt that such lien secures a claim'Wat

arose before the commencement of the case under this title;

(6) any act to collect, assess, or recover a claim against the debtor that arose before the eomntencetnent of the case under this title;

(7) the setoff of any debt owing to the debtor that arose before the commencement of the case under this title against any claim

against the debtor, and

(8) the commencement or continuation of a proceeding before the United States Tax Court concenting a corporate debtor's tax

liability for a taxable period the bankruptcy court may determine or conceming the tax liability of a debtor who is an individual

for a taxab[e period ending before the date of the order for relief under this title.

(b) The filing of a petition under section 301, 302, or 303 of this title, or of an application under section 5(a)(3) of the Securities

Investor Protection Act of 1970, does not operate as a stay--

(1) under subsection (a) of this section, of the commencentent or eonthmation of a criminal action or proceeding against the

debtor,

(2) under subsection (a)--
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(A) of the commencement or continuation of a civil action or proceeding--

(i) for the establishment of patemity;

(fi) for the establishment or modification of an order for domestic support obligations;

(iii) concerning child custody or visitation;

(iv) for the dissolution of a marriage, except to the extent that such proceeding seeks to determine the division of property that

is property of the estate; or

(v) regarding domestic violence;

(B) of the collection of a domestic support obligation from property that is not property of the estate;

(C) with respect to the withholding of income that is property of the estate or property of the debtor for payment of a domestic

support obligation under a judicial or administrative order or a stamte;

(D) of the withholding, suspension, or restriction of a drivei s license, a professional or occupational hcense, or a recreational

license, under State law, as specified in section 466(a)(16) of the Social. Security Act;

(E) of the reporUipg of overdue support owed by a parent to any consunler reporting agency as specified in section 466(a)(7)

of the Social Security Act;

(F) of the interception of a tax refuud, as specified in sections 464 and 466(a)(3) of the Social SecurityAct orunder an analogous

State law; or

(G) of the enforcement of a tnedical obligation, as specified under title TV of the Social Security Act;

(3) under subsection (a) of this section, of any act to perfect, or to maintain or continue the perfection of, an interest in property

to the extent that the trustee's rights and powers are subject to such perfection under section 546(b) of this title or to the extent

that such act is accomplished within the period provided. under section 547(e)(2)(A) of this title;

(4) under paragraph (1), (2), (3), or (6) of subsection (a) of this section, of the comtnencement or continuation of an action

or proceeding by a govemmentat unit or any organization exercising authority under the Convention on the Prohibition of

the Development, Production, Stockpiling and Use of Chemical Weapons and on Their Destruction, opened for signature on

January 13, 1993, to enforce such governmental unit's or organization's police and regtdatory power, including the enforcement

of a judgment other than a money judgtnent, obtained in an action or proceeding by the governmental unit to enforce such

governmental unit's or organization's police or regulatory power;

[(5) Repealed. Pub.L. 105-277, Div. I, Title VI, § 603(1), Oct. 21, 1998, 112 Stat. 2681-886]

(6) tinder subsection (a) of this section, ofthe exercise by a commodity broker, forward. contract merchant, stockbroker, financial

institution, financial participant, or securities clearing agency of any contractual right (as defined in section 555 or 556) under

any security agreement or arrangement or other credit enhancement fomiing a part of or related to any commodity contract,

forward contract or securities contract, or of any contractual right (as defined in section. 555 or 556) to offset or net out any

termination value, payment amount, or other transfer obligation arising under or in connection with I or more such contracts,

including any master agreement for such contracts;

(7) under subsection (a) of this section, of the exercise by a repo participant or financial participant of any contractual right (as

defined in section 559) under any security agreement or arrangement or otber credit enhancement formhig a part of or related

to any repmchase agreement, or of any contractual right (as defined in section 559) to offset or net out any termination value,
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§ 362. Automatic stay, 11 U.S.C.A. § 362

payment amount, or other transfer obligation arising under or in connection with I or more such agreements, including any

master agreement for such agreements;

(8) under subsection (a) of this section, ofthe connnencement of any action by the Secretary ofHousing and Urban Development

to foreclose a mortgage or deed of tmst in any case in which the mortgage or deed of trust held by the Secretary is insured

or was formerly insured under the National Housing Act and covers property, or combinations of property, consisting of five

or tnore living units;

(9) under subsection (a), of--

(A) an audit by a govenmental unit to determine tax liability;

(B) the issuance to the debtor by a govemmental unit of a notice of tax deficiency;.

(C) a demand for tax retums; or

(D) the making of an assessment for any tax and issuance of a notice and demand for payment of such an assessment (but any

tax lien that would otherwise attach to property of the estate by reason of such an assesstnent shall not tal<e effect unless such

tax is a debt of the debtor that will not be discharged in the case and such property or its proceeds are transfetred out of the

estate to, or otherwisc revested in, the debtor).

(10) under subsection (a) of this section, of any act by a lessor to the debtor under a lease of nonresidential real property that

has terminated by the expiration of the stated. term of the lease before the commencement of or during a case under this title

to obtain possession of sucb property;

(11) under subsection (a) of this section, of the prosenttnent of a negotiable instrument and the giving of notice of and protesting

dishonor of such an instrument;

(12) under subsec6on (a) of this section, after the date which is 90 days after the filing of such petition, of the commencement

or continuation, and conclusion to the enuy of final judgtnent, of an action which involves a debtor subject to reorganization

pursuant to chapter 1 I of this title and which was brought by the Secretary of Transportation under section 31325 of title 46

(including distribution of any pmceeds of sale) to foteolose a preferred ship or fleet nrortgage, or a security interest in or relathtg

to a vessel or vessel under construction, held by the Secretary of Transportation under ehapter 537 of title 46 or section 109(h)

oftitle49,orunderapplicableStatelaw;

(13) under subsection (a) of this section, after the date which is 90 days after the filing of such petition,,of the commencement

or continuation, and conclusion to the entry of final judgment, of an action which involves a dchtor subject to reorganization

pursuant to chapter 11 of this title and which was brought by the Secretary of Commerce under section 31325 of title 46

(including distribution of any proceeds of sale) to foreclose a preferred ship or fleet mortgage in a vessel or a mortgage, deed

of trust, or other security interest in a fishing facility held by the Secretary of Commerce under chapter 537 of title 46;

(14) under subsection (a) of this section, of any action by an accrediting agency regarding the accreditation status of the debtor

as au educational institution;

(15) under subsection (a) of this section, of any action by a State licensing body regarding the licensure of the debtor as an
educational institution;

(16) under subsection (a) of this section, of any action by a guaranty , agency, as defined in section 4350) ofthe Higher Education
Act of 1965 or the Secretary of Education regarding the eligibility of the debtor to participate in programs authorized under

such Act;

(17) i.uider subsection (a) of this section, of the exercise by a swap participant or financial participant of any contractual right

(as defined in section 560) under any security agreement or arrangement or other credit enhancement fonning a part of or
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related to any swap agreement, or of atty contractual right (as defined in scction 560) to offset or net out any termination value,

payment amotmt, or other transfer obligation arising under or in connection witb I or more such agreetnents, including any
master agreement for such agreements;

(18) under subsection (a) of the creation or perfection of a statutory lien for an ad vaiorem property tax, or a special tax or

special assessment on real property whether or not ad valorem, imposed by a governmental unit, if such tax or assessment

comes due afterthedate of the filing of the petition;

(19) under subsection (a), ofwithbolding of income from a debtor's wages and collection of amounts withheld, under the debtor's

agreement authorizing that withholding and collection for the benefit of a pension, profit-sharing, stock bonus, or other plan
established under section 401, 403, 408, 408A, 414, 457, or 501(c) of the Internal Revenue (:ocle of 1986, that is sponsored by
the employer of the debtor, oran affiliate, successor, or predecessor of such employer--

(A) to the extent that the amounts withheld and collected are used solely for payments relating to a toanfrom a plan under

section 408(bxl ) of the Employee Retirement Income Security Aet of 1974 or is subject to section 72(p) of the 74nemat Revenue

Code of 1986; or

(B) a loan from a tluift savings plan permitted under subohapter III of chapter 84 of title 5, that satisfies the requirements of
section 8433(g) of such title;

but nothing in this paragraph may be construed to provide that any loan made under a governmental plan tmder section 414(d),

or a contract or account under section 403(b), of the Intenial Revenue Code of' 1986 constitutes a claim or a debt under this title;

(20) under subsection (a), of any act to enforce any lien against or security interest in real property following entry of the order

under subsection (d)(4) as to such real property in any prior case under this title, for a period of 2 years after the date of the

entry of such an order, except that the debtor, in a subsequent case wtder this title, may move for reSef from such order based

upon changed circuntstances or for other good cause shown, after notice and a hearing;

(21) under subsection (a), of any act to enforce any lien against or security interest in real property--

(A) if the debtor is ineligible under section 109(g) to be a debtor in a case under this title; or

(B) if the case under this title was filed in violation of a bankruptcy court order in a prior case under this title prohibiting the
debtor from being a debtor in another case under this title;

(T.21 subject to subsection (t)lnnrlrr ^nhgeetinn (a)f7)1 pf 11e enntitJnation Of any e•,^.Cri()1t, t:nlawf7ll dew]ner ac:ioi•., or simllar

proceeding by a lessor against a debtor involving residential property in which the debtor resides as a tenant under a lease or

rental agreement and with respect to which the lessor has obtained before the date of the fiIing of the bankruptcy petition, a

judgment for possession of. such property against the debtor;

(23) subject to subsection (in), under subsection (a)(3), of an eviction action that seeks possession of the residential property in

which the debtor resides as a tenant under a lease or rental agreement based on endangerment of such property or tbe illegal use

of controlled substances on such property, but only if the lessor files with the court, and serves upon the debtor, a certification

under penalty of pequry that such an eviction action has been filed, or that the debtor, during the 30-day period preceding the

date of the filing of the certification, bas endangered property or illegally used or allowed to be used a controlled substauce
on. the property;

(24) under subsection (a), of any transfer that is not avoidable under section 544 and that is not avoidable under section 549;

(25) under subsection (a), of-

(A) the connnencement or continuation of an investigation or action by a securities self regulatory organization to enforce such

organization's regulatory power;

<'} t .-.^z^or7 R'=t.8ri:, il I_ ' t'_ o y£,a,i L`. i.ao,FP. i.'menf W0: kc:.

APPENDIX 46



§ 362. Automatre stay, I k 4t.S.C.G., § 362

(B) the enforcement of an order or decision, other than for monetary sanctions, obtained in an action by snch securities self

regulatory organization to enforce such organization's regulatory power; or

(C) any act taken by such securities self regulatory organization to delist, delete, or refuse to permit quotation of any stock that

does not meet applicable regutatory requirements;

(26) under subsection (a), of the setoff under applicable nonbanlauptcy law of an income tax refund, by a gove=nmental unit,

with respect to a taxable period that ended before the date of the order for rehef against an income tax hability for a taxable

period that also ended before the date of the order for relief, except that in any ease in which the setoff of an incoine tax refund

is not permitted under applicable nonbankruptcy law because of a pending action to determine the amormt or legality of a tax

liability, the governmental unit may hold the refund pending the resolution of the action, unless the coutt, on the motion of the

trustee and atter notice and a hearing, grants-the taxing authority adequate protection (within the meaning of section 361.) for

the secured claim of such authority in the setoffunder section 506(a);

(27) under subseetion (a) of this section, of the exercise by a master nening agreenient participant of any contractual right (as

defined in section 555, 556, 559, or 560) under any sectuity agreement or arrangement or other credit enhancement forming a

part of or related to any master netting agreement, or of any contractual rigitt (as defined in section 555, 556, 559, or 560) to

offset or net out any termination vaiue, payment amount, or other transfer obligation arising under or in connection with I or

more such master netting agreemente to the extent that such participant is eligible to exercise such rights under paragraph (6),

(7), or (17) for each individual contmet covered by the tnaster netting agreement in issue; and

(28) under subsection (a), of theexclusion by the Secretary of Healtb and Human Services of the debtor from participation

in the medicare program or any other Federal bealth care program (a's:dsfined in section 112873(f) of the Social Security Act

pursuant to title Xl or XVIII of such Act),
The provisions of paragraphs (12) and (13) of this subsection shall apply with respect to any such petition filed on or before

December 31, 1989.

(e) Except as provided in subsections (d), (e), (f), atad (h) of this section-

(1) the stay of an act against property of the estate under subsection (a) of this section continues until such property is no longer

property of the estate;

(2) the stay of any otber act under subsection (a) of this section continues until the earliest of--

(A) the time the case is closed;

(B) the thne the case is dismissed; or

(C) if the case is a case under chapter 7 of this title concetning an individual or a case under chapter 9, 11, 12, or 13 of this

title, the-time a discharge is granted or denied;

(3) if a single orjoint case is filed by or against debtor who is an individual in a case under chapter 7, 11, or 13, and if a single
orjoint case-of the debtor was pending within the preceding 1-year period but was dismissed, other than a ease refiled under

a chapter other than chapter 7 after dismissal under section 707(b)-

(A) the stay under subsection (a) with respect to any action taken with respect to a debt or property securing such debt or with

respect to any lease shall tetntinate with respect to tite debtor on the 30th day after the filing of the later case;

(8) on the motion of a party in interest for continuation of the automatic stay and upon notice and a hearing, the court may

extend the stay in particular cases as to any or all creditots (subject to such conditions or limitations as the court niay then

impose) after notice and a hearing conipleted before the expiration of the 30-day period oniy if the party in interest demonstrates

that the filing of the later case is in good faith as to the creditors to be stayed; and
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(C)for purposes of subparagraph (B), a case is presumptively fited not in good faith (but such presumption may be rebutted

by clear and convincing evidence to the contrary)--

(i) as to all creditors, if--

(I) more than. 1 previous case under any of chapters 7, 11, and 13 in which the individual. was a debtor was pending within

the preceding 1-year period;

(II) a previous case under any of chapters 7, 11, and 13 in whicb the individual was a debtor was dismissed within such 1-

year period, after the debtor failed to-

(aa) file or amend the petition or other documents as required by this title or the court without substantial excuse (but mere

inadvertence or negligence shall not be a substantial excuse unless the dismissal was caused by the negligence of the debtar's

attomey);

(bb) provide adequate protection as ordered by the court; or

(cc) perform the terms of a plan confirmed by the court; or

(111) there has not been a substantial change in the financial or personal affairs of the debtor since the dismissal of the next most

previous case under chapter 7, 11, or 13 or any other reason to conclude that the later case will be concluded--

(aa) if a case under chapter 7, with a discharge; or

(bb) if a case under chapter 11 or 13, with a confirmed plan that will be fally performed; and

(ii) as to any creditor that commenced an action under subsection (d) in a previous case in which the individual was a debtor

if, as of the date of dismissal of snch case, that action was stitl pending or had been resolved by tenninating, conditioning, or

limiting the stay as to actions of such creditor; and

(4)(A)fi) if a single or joint case is filed by or against a debtor who is an individual under this title, and if 2 or more single

or joint cases of the debtor were pending within the previous year but were dismissed, other than a case refiled under section

707(b), the stay under subsection (a) shall not go into effect upon the filing of the later case; and

(ii) on request of a narty in interest, the court shall promptly enter an order confirming that no stay is in effect;

(B) if, within 30 days after the filing of the later case, a party in interest requests the court may order the stay to take effect in

the case as to any or all creditors (subject to such conditions or limitations as the court may impose), after notice and a hearing,

only if the party in interest demonstrates that the filing of the later case is in good faith as to the creditors to be stayed;

(C) a stay itnposed under subparagraph (B) shall be effective on the date of the entry of the order allowing the stay to go into

effect; and

(D) for purposes of subparagraph (B), a case is presutnptively filed not in good faith (but such presmnption may be rebutted

by clear and convincing evidence to the contrary)--

(i) as to all creditors if--

(I) 2 or more previous cases under this title in which the individuaf was a debtor were pending within the 1-year period;

(II) a previous case under this title in which the hidividual was a debtor was dismissed within the time period stated in this

paragraph after the debtor failed to file or amend the petition or other documents as required by this title or the court without

substantial excuse (but mere iuadvertence or negligence shall not be substantial excuse unless the dismissal was caused by the
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negligence of the debtor's attomey), failed to provide adequate protection as ordered by the court, or failed to perform the terms

of a plan confirmed by thecourt; or

(III) there has not been a substantial change in. the financial or personal affairs of the debtor since the disntissal of the next most

previous case under this title, or any other reason to conclude that the later case will not be concluded, if a case under chapter

7, witli a discltarge, and if a case under chapter I 1 or 13, with a confirmed plan that will be fully performed; or

(ri) as to any creditor that commenced an action under subsection (d) in a previous case in which the individual was a debtor

if, as of the date of dismissal of such case, such action was still pendirtg or had been resolved by terminating, conditioning, or

lintiting the stay as to such action of such creditor.

(d) On request of a party in interest and after notice and a hearing, the court shall grant relief frorh the stay provided under

subsection (a) of this section, such as by tenninating, annulling, modifying, or conditioning such stay--

(1) for cause, including the lack of adequate protection of an interest in property of such party in interest;

(2) with, respect to a stay of an act against property under subsection (a) of this section, if--

(A) the debtor does not have an equity in such property; and

(B) such property is not necessary to an effective reorganization;

(3) with respect to a stay of an act against single asset real estate under subsection (a), by a creditor whose.claim is secured by

an interest in such real estate, unless, not later than the datethat is 90 days after the entry of the order for relief (or such later

date as the court may detetmine for cause by order entered within that 90-day period) or 30 days after the court detennines that

the debtor is subject to this paragraph, whichever is later--

(B) the debtor has commenced monthly payments that--

(i) niay, in the debtor's sole discretion, notwithstanding section 363(c)(2), be tnade from rents or other income generated before,

on, or after the date of the commencetnent of the case by or from the property to each creditor whose claun is secured by such

real estate (other than a cia'tm secured by a judgment lien or by an unmatmed statutory lien); and

(;:) are m an au.ouat equal to ,.,..,.est at the then apêl:cable ,- ndef ,»It c_nMa,,.t rate of interest on thc value of the creditor's

interest in the real estate; or

(4) with respect to a stay of an act against real property under subsection (a), by a creditor whose claim is secured by an interest

in such real property, if the court finds that the filing of the petition was part of a schetne to delay, hinder, and defraud creditors

that involved either-

court approval; or

(B) mtdtiple bankruptcy filings affecting such real property.
lf recorded in compliance with applicable State laws goverttingnotices of intcrests or liens in real property, an order entered

under paragraph (4) shall be binding in any other case under this title purporting to affect such real property filed not later than

2 years after the date of the entry of such order by the court, except that a debtor in a subsequent case under this title may move

for relief from sucb order based upon changed circumstances or for good cause shown, after notice and a hearing. Any Federal,

State, or local govemniental. unit that accepts notices of interests or liens in real property shall accept any certified copy of an

order described in this subsection for indexing and recording.
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(e)(1) Thirty days after a request under subsection (d) of this section for relief from the stay of any act against property of the

esteteunder subsection (a) of this section, such stay is terminated with respect to the party in interest making such request, unless

the court, after notice and a ltearing, orders such stay continued in effect pending the conclusion of, or as a result of, a final

hearing and detemiination under subsection (d) of this section. A hearing under this subsection tnay be a preliminary hearing,

or may be consolidated with the final bearing under subsection (d) of this section. The court shall order such stay continued in

effect pending the conclusion of the final bearing under subsection (d) of this section if there is a reasonable likelihood that the

party opposing relief from such stay will prevail at the conclusion of such final bearing. If the hearing under this subsection is a

pTelitninary hearing, then such finat hearing shall be concluded not later than thirty days after the conclusion of such preliminary

hearing, unless the 30-day period is extended with the consent of the parties in interest or for a specific time which the court

finds is required by compelfing circumstances.

(2) 23otwithstanding paragraph (1), in a case under chapter 7, 12, or 13 in which the debtor is an individual, the stay under

subsection (a) shall termiaate on the date that is 60 days after arequest is made by a party in interest under subsection (d), unless--

(A) a final decision is rendered by the court during the 60-day period beginning on the date of the request; or

(B) such 60-day period is extended-

(i) by agreement of all parties in 'nitere.st; or

(ii) by the court for such specific period of timeas the court finds is required for good cause, as described in findings made

by the court.

(t) Upon request of a party in interest, the court, with or without a hearing, shall grant such relief froni the stay provided under

subsection (a) of this section as is necossary to prevent irreparable damage to the interest of an entity in property, if such interest

will suffer such damage before there is an opportunity for notice and a hearing under subsection (d) or (e) of this section.

(g) In any hearing under subsection (d) or (e) of this section conceming relief from the stay of any act under subsection (a)

ofthissection--

,(1) the party requesting such relief has the burden of proof on the issue of the debtor's equity in property; and

(2) the party opposing such relief has the burden of proof on all. other issues.

(b)(1) In a case in which the debtor is an individual, the stay provided by subsection (a) is terminated. with respect to personal

property of the estate or of the debtor securing in whole or in part a claim, or subject to an unexpired lease, and such personal

property shall no longer be praperty of the estate if the debtor fails within the applicable time set by s'eition 521(a)(2)--

(A) to file tiinely any statetnen0 of intetition required under section 521(a)(2) with respect to such personal propexty or to indicate

in such statentent that the debtor will either surrender sucb personal property or retain it and, if retaining such personal pmperty,

either redeem such personal property pursuant to section 722, enter into an agreement of the kind specified in section 524(c)

applicable to the debt secured by such personal property, or assume such unexpired lease pursuant to section 365(p) if the

trustee does not do so, as applicable; and

(B) to take timely the action specified in such statetnent; as it may be amended before expiration of the period for taking action,

unless suclr statement specifies the debtor's intention.to reaffirm sueb debt on the original contract terms and the creditor refuses

to agree to the reaffimiation on such terms.

(2) Paragraph (1) does not apply if the court determines, on the motion of the trustee Hled before the expiration of the applicable

time set by section 521 (a)(2), after notice and a hearing, that such personal property is of consequential value or benefft to the

estate, and orders appropriate adequate protection of the creditor s interest, and orders the debtor to deliver any collateral in the
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debtor's possession to the trustee. If the court does not so determine, the stay provided by subsection (a) shall terininate upon

the conclusion of the hearing on the motion.

(i) If a case commenced under chapter 7, 11, or 13 is dismissed due to the creation of a debt repayment plan, for purposes

of subsection (c)(3), any subsequent case commenced by the debtor under any such chapter shall not be presumed to be filed

not in good faith.

(j) On request of a party in intcrest, the court shall issue ati order under subsection (c) confnming that the automatic stay has

been terminated.

(k)(1) Except as provided in paragraph (2), an individual injured by any wiBful violation of a stay provided by this section shall

recover actual damages, including costs and attomeys' fees, and, in appropriate c'trcunistances, may recover punitive damages.

(2) If such violation is based on an action taken by an entity in the good faitb belief that subsection (b) applies to the debtor,

the recovery under paragraph (1) of this subsection against such entity shall be l'nnited to actual damages.

(I)(1) Except as otherwise provided in this subsection, subsection (b) (22) shall apply on the date that is 30 days after the date

on which the bankruptcy petition is filed, if the debtor files with the petition and serves upon the lessor a certification under

penalty of perjury that--

(A) under nonbanknepticy law applicable in the jurisdiction, there are circumstances under which the debtor would be pennitted

to cure the entire tnonetary default that gave rise to the judgment forpossession, after thatjudgment for possession was entered;

and

(B) the debtor (or an adult dependent of the debtor) has deposited with the clerk of the court, any rent that would become due

during the 30-day period after the filing of the bankruptcy petition.

(2) If, within the 30-day period after the filing of the bankruptcy petition, the debtor (or an adult dependent of the debtor)

complies with paragmph (1) atid files with the court and. serves upon the lessor a further certification under penalty of perjury

that the debtor (or an adult dependent of the debtor) has m.ued, under nonbanktnpcty I law applicable in the jurisdiction, the

entire monetary default that gave rise to the judgment under whicb possession is sought by the lessor, subsection (b)(22) shall

not apply, unless ordered to apply by the court under paragraph (3).

(3)(A) Ifthe lessor files an objection to any certification filed by the debtor under paragraph (1) or (2), and serves such obiection

upon the debtor, the court shall hold a hearing within 10 days after the fiiing and service of such o'ojeetion to detertine if the

certification filed by the debtor under paragraph (1) or (2) is tr,xe.

(B) If the court upholds the objection of the lessor filed under subparagraph (A)--

(I) subsection (b)(22) shall apply imntediately and relief from the stay provided under subsection (a)(3) shall not be required to

enable the lessor to complete the process to recover full possession of the property; and

(ii) the clerk of the court shall immediately serve upon the lessor and the debtor a certified copy of the court's order upholding

the lessor's objection.

(4) If a debtor, in accordance with paragraph (5), indicates on the petition that there was a judgment for possession of the

residential rental properry in which the debtor resides and does not file a certification under paragraph (1) or (2)--

(A) subsection (b)(22) shall apply immediately upon. failure to file such certification, and relief from the stay provided under

subsection (a)(3) shall not be required to enable the lessor to complete the process to recover full possession of the property; and

(B) the clerk of the court shall innnediately serve upon the lessor and the debtor a certified copy of the docket indicating the

absence of a filed certification and the applicability of the exception to the stay under subsection (b)(22).
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(5)(A) Where a judgment for possession of residential property in wltich the debtor resides as a tenant under a lease or rental

agreement has been obtained by the lessor, the debtor shall so indicate on the bankruptcy petition and shall provide the name and

address of the lessor that obtained that pre-petitionjudgment on the petition and on any certification filed under this subsection.

(B) The form of certification filed with the petition, as specified in this subsection, shall provide for the debtor to certify, and

the debtor shall certify-

(i) whether a judgment for possession of residential rental housing in which the debtor resides has been obtained agahist the

debtor before the date of the filing of the petition; and

(ii) whether the debtor is claiming under paragraph (1) that under nonbankruptcy law applicable in the jtuisdiction, there are

circumstances under which the debtor would be permitted to cure the entire monetary default that gave rise to the judgment for

possession, after that judgment of possession. was entered, and has made the appropriate deposit with the court.

(C) The standard forms (electronic and otherwise) u,sed in a bankruptcy proceeding shall be amended to reflect the requirements

of this subsection.

(D) The clerk of the court shall arrange for the prompt transmittai of the rent deposited in accordance with paragrapb (1)(B)

to the lessor.

(m)(1) Except as otherwise provided in this subsection, subsection (b) (23) shall apply on the date that is 15 days after the date

on which the lessor files and serves a certification described in subsection (b)(23).

(2)(A) If the debtor files with the court an objection to the truth or legal. sufficiency of the certification described in subsection

(b)(23) and serves such objection upon the lessor, subsection (b)(23) shall not apply, unless ordered to apply by the court under

this subsection.

(B) If the debtor files and serves the objection under subparagraph (A), the court shall hold a hearing within. 10 days after the
filing and service of such objection to determine if the situation giving rise to the lessor's certification under paragraph (1)

existed or has been retnedied.

(C) If the debtor can demonstrate to the satisfaction of the court that the situation giving rise to the lessor's cerqification under

paragraph (1) did not exist or has been remedied, the stay provided mider subsection (a)(3) shall remain in effect until the

termination of the stay tmder this section.

(D) If the debtor cannot demonstrate to the satisfaction of the court that the situation giving rise to the lessor's certification

under paragraph (1) did not exist or has been remedied--

(i) relief from the stay provided under subsection (a)(3) shall not be required to enable the lessor to proceed with the eviction; and

(ii) the clerk of the court shall innm.ediately serve upon the lessor and the debtor a certified copy of the court's order upholding

the lessor's certification.

(3) If the debtor fails to ffle, within 1.5 days, an objection under paragraph (2)(A)-

(A) subsection (b)(23) shall apply imtnediately upon such failure and relief from the stay provided under subsection (a)(3) shall

not be required to enable the lessor to complete the process to recover full possession of the property; and

(B) the clerk of the court shall immediately serve upon the lessor and. tlte debtor a certified copy of the docket indicating such

failure.

(n)(1) Except as provided in paragraph (2), subsection (a) does not apply in a case in which the debtor--
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(A) is a debtor in a stnall bushiess case pending at the time thepetiGon is filed;

(B) was a debtor in a stnall business case that was dismissed for any reason by an order that became final in the 2-year period

ending on the date of the order for relief entered with respect to the petition;

(C) was a debtor in a small business case in which a plan was confirmed in the 2-year period etiding on the date of the order

for relief entered with respect to the petition; or

(D) is an entity that has acquired substantially all of the assets or business of a small business debtor described in subparagraph

(A), (B), or (C), unless such entity establishes by a preponderance of the evidence that such entity acqaired substantially all of

the assets or business of such small business debtor in good faith and not for the purpose of evading this paragraph.

(2) Paragraph (1) does not apply--

(A) to an involuntary case involving no collusion by the debtor with creditors; or

(B) to the filing of a petition if -

(i) the debtor proves by a preponderance of the evidence that the filing of the petition resulted from cirew.nstances beyond the

control of the debtor not foreseeable at the time the case then pending was filed; and

(i[) it is more likely than not that the court w'rl[ confnm a feasible plan, but not a liquidating plan, within a reasonable period

of time.

(o) The exercise of rights not subject to the stay arising under subsection (a) pursuant to paragraph (6), (7), (17), or (27) of

subsection (b) shall not be stayed by any order of a court or administrative agency in any proceeding under this title.

Credits
(Pub_L. 95-598, Nov. 6, 1978, 92 Stat. 2570; ;Pub.L. 97-222, § 3, July 27, 1982, 96 Stat. 235; Pub.L. 98-353, Tide III, §§ 304,

363(b), 392, 441, July 10, 1984, 98 Stat. 352, 363, 365, 371; Pub.L. 99-509, Title V, § 50E1 (a), Oct. 21, 1986, 100 Stat. 1911;

Pub.L. 99-554, Title II, §§ 257Q), 283(d), Oct. 27, 1986. 100 Stat. 3115, 3116; Pub.L. 101-311, Titie 1, § 102, Tit1e 11, § 202,
June 25, 1990, 104 Stat. 267, 269; Pub.L. 101-508, Titte I1I, § 3007(a)(1), Nov. 5, 1990, 104 Stat. 1388-28; PuL7.L. 103-394,

Title I, §§ 101, 1.I6, Title II, § 204(a); 218(b), Title III, § 304(b), Title IV5 § 401, Title V, § 501(b)(2), (d)(7), Oet. 22, 1994,

108 Stat. 4107, 4119, 4122, 4128, 4132, 4141, 4142, 4144; °ub.L. 105-277, Div. I, Title VI, § 603, Oct. 21, 1998, 112 Stat.

2681-886; Pub.L. 109-8, Titie i, § 106(i), Titte Ir, §§ 214, 224(0), Titie III, §§ 3002, 3"v3, 305(1), 311, 320, Tide : J, §§ 401(b),

441, 444, Title VII, §§ 709, 718, Title IX, § 907(d), (o)(1), (2), Title XI, § 1106, Title XII, § 1225, Apr. 20, 2005, 119 Stat.

41, 54, 64, 75, 77, 79, 84, 94, 104, 114; 117, 127,131, 176, 1.81, 182, 192,199; Pub.l.. 109-304, § 17(b)(1), Oct. 6,2006, 120

Stat. 1706; i'ub.L. ] 09-39(7, § 5(a)(2), Dec. 12, 2006,120 Stat. 2696.)

1 So in original. Probably should be "nonbankruptcy".

Notes of Decisions (5508)

Current through P.L. 111-264 (excludiug P.L. 111-203, 111-257, and 111-259) approved 10-8-10
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Bankruptcy Code1363

United States Code Annotated

Title ii. Banknzptcy (Refs & Annos)

Chapter 3. Case Administration (Refs & Annos)

Subchapter Ff'. Administrative Powers

ai U.S.C.A. § 363

§ 36g. Use, sale, or lease of property

Cttrt'entIle8s

Use, sale, or lease of property

(a) In this section, "cash collateral" means cash, negotiable instruments, docmnents of title, securities, deposit accomits, or

other casheqaivalents wbenever acquired in which the estate and. an entity other than the estate have an interest and includes

the proceeds, products, offspring, rents, or profits of property and the fees, charges, accounts or other payments for the use or

occupancy of rooms and other public facilities in hotels, tnotels, or other lodging properties subject to a security interest as

provided in section 552(b) of this title, whether existing before or after the comtnencement of a case under this title.

(b)(1) The trustee, after notice and a hearing, may use, sell, or lease, other than in the ordinary course of business, property

of the estate, except that if the debtor in counection with offering a product or a service discloses to an individual a poHcy

prohibiting the transfer of personally identifiable information about individuals to persons that are not affiliated with the debtor

and if such policy is in effect on the date of the commencement of the case, then the trustee may not sell or lease personally

identifiable information to any person unless--

(A) such sale or such lease is consistent with such policy; or

(B) after appointment of a consumer privacy ombudsman in accordance with section 332, and after notice and a hearing, the

court approves such sale or such lease-- ,

(Fi) finding that no showing was made that such sale or such lease would violate applicable nonbankruptcy law.

(2) If notification is required under subsection (a) of section 7A of the Clayton Act in the case of a transaction under this

subsection,then--

(A) notwithstanding subsection (a) of such section, the notification required by such subsection to be given by the debtor shall

be given by the trustee; and

(B) notwithstanding subsection (b) of such section, the required waiting period shall end on the 15th day after the date of

the receipt, by the Federal Trade Commission and the Assistant Attomey General in charge of the Antitmst Division of the

Depattment of Iustice, of the notification required under such subsection (a), unless such waiting period is extended--

(I) pursuant to subsection (e)(2) of such section, in the same manner as such subsection (e)(2) applies to a cash tender offer;

(ii) pursuant to subsection (g)(2) of such seetion; or

(iit) by the court after notice and a hearing.
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(c)(1) If the businoss of the debtor is authorized to be operated under section 721, 1108, 1203, 1204, or 1304 of this title and

unless the court orders otherwise, the trustee may enter into transactions, including the sale. or lease of property of the estate,

in the ordinary course of business, without notice or a hearing, and ntay use property of the estate in the ordinary course of

business without notice or a hearing.

(2) The tmsteemay not use, sell, or tease casb coflateral under paragraph (1) of this subsection unless--

(A) each entity that has an interest in such cash collateral consents; or

(B) the court, after notice and a hearing, authorizes such use, saie, or lease in accordance with the provisions of this section.

(3) Any hearing under paragrapb (2)(B) of this subsection niay be a preliminary hearing or may be consolidated with a hearing

under subsection (e) of this section, but shall be scheduledin accordance with the needs of the debtor. If the hearing under

paragraph (2)(B) of this subsection'ts a preliminary hearing, the court may authorize such use, sale, or lease only if there is a

reasonable likelihood that the trustee will prevail at the final hearing under subsection (e) of this section. The court shall act

promptly on any request for authorization under paragraph (2)(B) of this subsection.

(4) Except as provided in paragraph (2) of this subsection, the tnrstee shall segregate and account for any cash collateral in the

trustee's possession, custody, or control.

(d) The trustee may use, sell, or lease property under subsection (b) or (c) of this section only--

(1) in accordance with applicable nonbankruptcy law that govetns the transfer of property by a corporation or trast that is not

a moneyed, business, or coinmercial corporation or tmst; and

(2) to the extent not inconsistent with any relief granted rmder subsection (c), (d), (e), or (f) of section 362.

(e) Notwithstanding any other provision of this section, at any tinae, on request of an entity that has an interest in property used,

sold, or leased, or proposed to be used, sold, or leased, by the tn.istee, the court, with or witbout a hearing,shall prohibit or

condition such use, sale, or lease as is necessary to provide adequate protection of such interest. This subsection also applies

to property that is sabject to any unexpired lease of personal property (to the exclusion of such property being subject to an

order to grant relief froni the stay under section 362).

(1) The tntstee may sell property under subsection (b) or (c) of this section free and clear of any interest in such property of

an entity other than the estate, only if-

(1) applicable nonbanlauptcy law permits sale of sueh property free and clear of such interest;

(2) such entity consents;

(3) such interest is a lien and the price at which such property is to be sold is greaterthan the aggregate value of all liens on

such property;

(4) such interest is in bona fide dispute; or

(5) such entity could be compelled, in a legal or equitable proceeding, to accept a: money satisfaction of such interest.

(g) Notwitbstanding subsect.ion (f) of this section, the trustee may sell property under sabsection (b) or (c) of this section free

and clear of any vested or contingent right in the nature of dower or curtesy.

(h) Notwithstanding subsection (f) of this section, the trustee may sell both the estate's interest, under subsection (b) or (c) of

this section, and the interest of any co-owner in property in which the debtor had, atYhe thne of the commencement of the case,

an undivided interest as a tenant in consmon, joint tenant, or tenant by the entirety, only if--
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(1) partition in kind of sucb property antong the estate and such co-owners is impracticable;

(2) sale of the estate's undivided interest in such property would realize significantly less for the estate than sale of such property

free of the interests of such co-owners;

(3) the benefit to the estate of a sale of such property free of the interests of co-owners outweighs the detriment, if any, to

such. co-owners; and

(4) such nroperty is not used in t#te production, trausntission, or distribution, for sale, of electric energy or of natural or synthetic

gas for heat,bght, or power.

(i) Before the consumntation of a sale of property to which subsection (g) or (h) of this section applies, or of property of the

estate that was community property of the debtor and the debtor's spouse immediately before the commencement of the case,

the debtor's spouse, or a co-owner of such property, as the case may be, nu3y purchase such property at the price at which sneh

sale is to be consummated.

U) After a sale of property to which subsection (g) or (h) of this section applies, the trustee shall distribute to the debtor's spouse

or the co-owners of such property, as the case may be, and to the estate, the proceeds of sucb sale, less the costs and expenses, not

including any conipensation of the trustee, of such sale, according to the interests of such spouse or co-owners, and of tlie estate.

(k) At a sale under subseation (b) of this section of property that is subject to a lien that secures an allowed claim, unless the

court for eause orders otherwise the holder of such claim may bid at sucb sale, and, if the holder of such claitn purchases such

property, such holder may offset such claim against the purchase price of such property.

(1) Subject to the provisions of section 365, the trustee may use, sell, or lease property under subsection (b) or (c) of this

section, or a plan under chapter 11, 12, or 13 of this title may provide for the use, sale, or lease of property, notwithstanding

any provision in a contract, a lease, or applicable law that is conditioned on the insolvency or financial condition of the debtor,

on the commencement of a case under this title conceming the debtor, or on the appointment of or the taking possession by

a trustee in a case under this title or a cust.odian, and that effects, or gives an option to effect, a forfeiture, modification, or

tennination of the debtor's interest in such property.

(in) The reversal or modification on appeal of an authorization under subsection (b) or (c) of this section of a sale or lease

of propetty does not affect the validity of a sale or lease under such authorization to an entity that purchased or leased such
prope. ^y in g^d fait."., ^•heLwer or n.,,t such entity knew of the per.dency of the appeal, ^.u:less such au@.orization and such sale

or lease were stayed pending appeal.

(n) The trustee may avoid a sale under this section if the sale price was controlled by an agreement among potential bidders

at such sale, or niay recover from a party to such agreement any amount by wbich the value of the property sold exceeds the

price at which such sale was consummated, and may reaover any costs, attorneys' fees, or expenses incurred in avoiding such

saleor recovering such aniount. In addition to any recovery under the preceding sentence, the court tnay grant judgment for

punitive damages in favor of the estate and against any such party that entered into such au agreement in willful disregard of

this sttbsection.

(o) Notwithstanding subsection (f), if a person purchases any interest in a consumer credit transaction that is subject to the

Truth in Lending Act or any interest in a consumer credit contraet (as defined in section 433.1 of title 16 of thc Code of Federal

Regttlations (January 1, 2004), as amended from time to time), and if such interest is purchased through a sale under this section,

then such person shall remain subject to all cla"nns and defenses that are related to such consumer credit transaction or such

consumer credit contract, to the same extent as such person would be subject to such claims and defenses of the consumer had

such interest been purchased at a sale not under this section.

(p) In any hearing under this section--
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(1) the trustee has the burden of proof on the issue of adequate protection; and

(2) the entity asserting an interest in property has the burden of proof ou the issue of the vatidity, priority, or extent of such

interest.

Credits
(Pub.L. 95-598, Nov. 6, 1978,.92 Stat. 2572; Pab.L. 98-353, Titlc 111. § 442, July 10, 1984, 98 Stat. 371; Pub.L. 99-554, Title

11,, ,¢' 257(k), Oct. 27, 1986, 100 Stat. 3115; Pub.L. 103-394, Title 1, § 109, Title 11, §§ 214(b), 219(c), Title V, § 501(d)(8),

Oct. 22, 1994, 108 Stat. 4113, 4126, 4129, 4144; Pub.L. 109-8, Title 11, § 204, 231(a), Title XII, § 1221(a), Apr. 20, 2005,

119 Stat. 49, 72, 195.)

13otoes of Decisions (1320)

Current through P.L. 111-264 (excluding P.L. 111-203, 111-257, and 111-259) approved 10-8-10
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Bankruptcy Code (365

United States Code Annotated

Title ix. Bankruptcy (Refs & Annos)

Chapter 3. Case Ad,-ninistration (Refs & Annos)

Strbchapter IV. AcTministrative Powers

t.r U.S.C.A. § 365

§ 365. Executory contracts and unexpired leases

Currentness

Cxecutory contracts and unexpired leases

(a) Except as provided in sections 765 and 766ofthis title and in subsections (b), (c), and (d) of this section, the tmstee, subject

to the court's approval, may assume or reject any executory contract or unexpired lease of the debtor.

(b)(1) If there has been a default in an executory contract or tmexpired lease of the debtor, the trustee may not assume such

contract or lease unless, at the time of assumption of such contract or lease, the trustee-

(A) cures, or provides adequate assurance that the tmstee will pminptly cure, such default other than a default that is a breach

of a provision relating to the satisfacflon of any provision (other than a penalty rate or penaity provision) relating to a default

arising from any failure to perform nonmonetary obligations under an unexpired lease of real property, if it is impossible for

the trustee to cure such default by perfonning nonmonetary acts at and after the time of assumption, except that if such default

arises from a failure to operate in accordance with a nonresidential real property lease, then sucb default shall be cnred by

performance at and after the thne of assumption in accordance with such lease, and pecuniary losses resutting from sucb default

shall be compensated in accordance with the provisions of this paragraph;

(B) compensates, or provides adequate assurance that the trustee will promptly compensate, a party other than the debtor to

such eontract or lease, for any actual pecuniary loss to such party resulting from such default; and

(C) provides adequate assurance of futme perfomtanee under such contract or lease.

(2) Paragraph (1) of this subsection does not apply to a default that is a breach of a provision relating to--

(A) the insolvency or financial condition of the debtor at any tune before the closing of the case;

(B) the commencetnent of a case under this title;

(C) the appointment of or taking possession by a trustee in a case under this title or a custodian before such commencement; or

(D) the satisfaction of any penalty rate or penalty provision relating to a default arising frotn any failure by the debtor to perfomr

nonmonetary obligations under the executory contract or unexpired lease.

(3) For the purposes of paragraph (1) of this subsection and paragraph (2)(B) of subsection (f), adequate assurance of future

performance of a lease of real. property in a shopping center includes adequate assurance--

(A) of the source of rent and other consideration due under such lease, and in the case of an assignment, that tbe financial

condition and operating perfotmance ofthe proposed assignee and its guarantors, ifany, shall be similarto the fmancial condition

and operating perfom:ance of the debtor and its guarantqrs, if any, as of the time the debtor became the lessee under the lease;
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(B) that atiy percentage rent due under such lease will not decline substantially;

(C) that assumption or assignment of such lease is subject to all the provisions thereof, including (but not limited to) pmvisions

such as a radius, location, use, or exclusivity provision, and will not breach any such provision containedin any other lease,

financingagreement, or master agreement relating to such shopping center; and

(4) Notwithstanding any other provision of this section, if there has been a default in an unexpired lease of the debtor, other

than a default of a kind specified in paragraph (2) of this subsection, the trustee may not require a lessor to provide services or

supplies incidetttal to such lease before assumption of sucb lease unless the lessor is compensated under the terms of such lease

for any services and supplies provided under such lease before assmnption of such lease.

(c) The ttustee tnay not assume or assign any executory contractorunexpired. lease of the debtor, whether or not such contract

or lease prohibits or restricts assignment of rights or delegation of duties, if--

(1)(A) applicable law excuses a party, other than the debtor, to such contract or lease frotn accepting perfonnance from or

rendering performance to an entity other than the debtor or the debtor in possessiott, whether or not such eontmct or lease

prohibits or restricts assignment of rights or delegation of duties; and

(2) such contract is a contract to make a loan, or extend other debt financing or fmancial accottnnodations, to or for the benefit

of the debtor, or to issue a sectuity of the debtor; or

(3) such lease is of nonresidential real property and has been terminated under applicable nonbanlvuptcy law prior to the order

for relief.

[(4) Repealed, Pub.L. 109-8, Title IIS, § 328(a)(2)(C), Apr. 20, 2005, 119 Stat. 1003

(d)(1) In a case under chapter 7 of this title, if the trustee does not assume or reject an executory eontmct or unexpired lease of

residential real property or of personal property of the debtor within 60 days after the.order for relief, or within such additional

time as the court, for cause, within such 60-dayperiod, fixes, then such contract or lea.seis deemed rejected.

(2) In a case under e'ftapter 9, 11, 12, ori3 of ihis title, the uiuiee may ass:uwme or reject an ĉxwutory contra:.t or nnex^plreed

lease of residential real property or of personal property of the debtor at any time before the confitmation of a plan but the
court, on the request of any party to such contract or lease, may order the trnstee to determine within a specified period of time

whether to assume or reject such contract or lcase.

(3) The trustee shall timely perform all the obligations of the debtor, except those specified in section 365(b)(2), arising from

and after the order for relief under any unexpired lease of nonresidential real property, until such lease is assumed or rejected,

notwithstanding section 503(b)(7.) of this title. The court may extend, for cause, the time for performance of any such obligation

that arises within 60 days after the date of the order for relief, but the time far perfonnance shall not be extended beyond such

60-day period. This subsection shall not be deemed to affect the trustee's obligations under the provisions of subsection (b)

or (f) of this section. Acceptance of any such performance does not constitute waiver or relinquishment of the lessor's rights

under such lease or under this title.

(4)(A) Subject to subparagraph (B), an unexpired lease of nonresidentiai real property under which the debtor is the lessee shall

be deemed rejected, and the trustee shall immediately surrender that nonresidential real property to the lessor, if the trustee does

not assume or reject the unexpired lease by the eartier of--

(i) the date that is 120 days after the date of the order for relief; or
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(u) the date of the entry of an order confirming a plan.

(B)(i) The court may extend the period detetmined under subparagraph (A), prior to the expiration of the 120-day period, for

90 days on the motion of the tmstee or lessor for cause.

(ii) If the court grants an extension under clause (i), the court niay grant a subsequent extension only upon prior written consent

of the lessor in each instance.

(5) The trustee shall timely perform all of the obligations of the debtor, except those specified in section 365(b)(2), first arising

from or after 60 days after the order for relicf in a case under chapter i] ofthis title under an unexpired lease of personal property

(other than personal property leased to an individual primarily for personal, family, or household purposes), until such lease is

assumed or mjected notwithstanding section 503(b)(1) of this title, unless the court, after notice and a hearing and based on the

equities of the case, orders otherwise with. respect to the obligations or timely performance thereof. This subsection shall not

be deerned to affect the trustee's obligation.s under the provisions of subsection (b) or (f). Acceptance of any such perfonnanee

does not constitute waiver or relinquishinent of the lessor's rights under such lease or imder this title.

[(6) to (9) Repeaied Pub.L. 109-8, Title [II, § 328(a)(3)(A), Apr. 20, 2005, 119 Stat. 1001

1(10) Redesigiated (5)]

(e)(1) Notwithstanding a provision in an executory contract or unexpired lease, or in applicable law, an executory contract or

unexpired lease of the debtor may not be terminated or modified, and any right or obligation under such contract or lease ma.y

uot be tenninated or modined, at any time after the commencetnent of the case solely because of a provision in such contract

or lease that is conditioned on--

(A) the insolvency or fmancial condition of the debtor at any time before the closing of the case;

(B) the comtnencentent of a case under this title; or

(C) the appointment of or taking possession by a trustee in a case under this title or a custodian before such commencement.

(2) Ptuagraph (1) of this subsection does not apply to an executory contract or unexpired lease of the debtor, whet.her or not

. such contract or lease prohibits or restricts assignment of rightsor delegation of dnties, if--

(A)(i) applicabie iaw excuses a party, other than t'ne debtor, to suct; contract or lease ;a,., accepting perfatraance from on

rendering performance to the trustee or to an assignee of such contract or lease, whether or not such contract or lease prohibits

or restricts assignment of rights or delegation of duties; and

([i) such party does not consent to such assumption or assignment; or

(B) such contract is a contract to make a loan, or extend other debt financing or fuia.nciai accommodations, to or for the benefit

of the debtor, or to issue a security of the debtor.

(1)(1) Except as provided in subsections (b) and (c) of this section, notwithstanding a provision in an executory contract or

unexpired lease of the debtor, or in applicable law, that prohibits, restricts, or conditions the assignment of such, contract or

lease, the trustee may assign such contraet or lease under paragraph (2) of this subsection.

(2) The trustee may assign an executory contract or unexpired lease of the debtor only if--

(A) the trustee assumes such contract or lease in accordance with the provisions of this section; and

(B) adequate assurance of future performance by the assignee of such contract or lease is provided, whether or not there has

been a default in sucb contract or lease.
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(3) Notwithstanding a provision in an executory contract or unexpired lease of the debtor, or in applicable law that terminates

or modifies, or permits a party other than the debtor to tenninate or modify, such contract or lease or a right or obligation under

such contract or lease on account of an assignment of such contract or lease, such contract, lease, right, or obligation may not be

terminated or niodified under such provision because of the assumption or assignment of such contract or lease by the trustee.

(g) Except as provided in subsections (h)(2) attd (i)(2) of this section, the rejection of an executory contract or unexpired lease

of the debtor constitutes a breach of snch contract or lease-

(1) if such contract or lease has not been assumed under this section or under a plan eonfinned under chapter 9, 11, 12, or 13
of this title, immediately before the date of the filing of the petition; or

(2) if such contmct or lease has been assumed under this section or under a plao confirmed under chapter 9, 11, 12, or 13 of

this titlc-

(A) if before such rejection the case has not been converted under sectiou 1.11.2, 1208, or 1307 of this title, at the time of such

rejection; or

(B) if before such rejection the case has been converted under section 1112, 1208, or 1307 of this title--

(i) imtnediately before the date of such conversion, if such contract or lease was assumed before such conversion; or

(ii) at the thne of such rejection, if such contract or lease was assumed after suchconversion.

(h)(1)(A) If the trustee rejects an unexpired lease of real property under which the debtor is the lessor and--

(i) if the rejection by the trustee amounts to such a breach as would entitle the lessee to treat such lease as ternvnated by virtue

of its terms, applicable nonbankruptcy law, or any agreement made by the lessee, then the lessee under such lease ntay treat

such lease as terminated by the rejection; or

(u) if the term of such lease has commenced, the lessee may retain its rights under such lease (including rights such as those

relating to the amount and tinthtg of payment of rent and other amounts payable by the lessee and any right of u.se, possession,

quiet enjoyment, subletting, assignmettt, or hypothecation) that are in or appurtenant to the real property for the balance of the

ternt of suoh lease and for any renewal or extension of such rights to the extent that such rights are enforceable under applicable

nonbankruptcy law.

(B) If the lessee retains its rights under subparagraph (A)(ii), the lessee may offset against the rent reserved under such lease for
the balance of thetenn afterthe date of the rejection of such lease and for the term of any renewal. or extension of such lease,
the value of any damage caused by the nonperforrrtance after the date of such rejection, of any obligation of the debtor under
such lease, but the lessee shall not have any other right against the estate or the debtor on account of any damage occurring

after such date caused by such nonperformance.

(C) The rejection of a lease of real property in a shopping center with respect to which the lessee elects to retaiu its rights

under subparagmph (A)(ii) does not afhect the enforceability under applicable nonbankruptcy law of any provision in the lease

pertaining to radius, location, use, exclusivity, or tenant mix or balance.

(D) In this paragraph, "lessee" includes any successor, assign, or mortgagee petmitted under the terms of sucb lease.

(2)(A) Ifthe trustee rej ects a titneshare interest under a timeshare planunder which the debtor is the timeshare interest seller and--

(i) if the rejection amounts to such a breach as would entitle the tirtteshare interest purchaser to treat the timeshare plan as

tenni.nated under its terms, applicable nonbankruptcy law, or any agreement made by timeshare interest purchaser, the timeshare

interest purchaser under the timeshare plan may treat the tintesbare plan as. tetminated by such rejection; or
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(ii) if the term of such tinieshare interest has commenced, then the timeshare interest purchaser may retain its rigbts in such

timeshare interest for the balance of such tenn and for any term of renewal or extension of such tinteshare interest to the extent

that such rights are enforceable under applicable nonbankruptcy law.

(B) If the timeshare interest purchaser retains its rights under subparagraph (A), such timeshare interest purchaser may

offset against the moneys due for such timeshare interest for the balanee of the term after the date of the rejection of such

tinieshare interest, and the term of any renewal or extension of such timeshare interest, the value of any dantage caused by the

nonperformance after the date of such rejection, of any obligation of the debtor under such timeshare plan, but the timeshare

interest purchaser shail not have any right against the estate or the debtor on account of any damage occurring after such date

caused by such nonperformance.

(i)(1) If the trustee rejects an executory contract of the debtor for the sale of real property or for the sale of a timeshare interest

under a timeshare plan, under which the purchaser is in possession, such purchaser may treat such contract as terminated, or,

in the altemative, may remain in possession of sucb real property or timeshare interest.

(A) such purchaser shall continue to make all. payments due under such contract, but ntay, 1 offsct against such payments any

damages occurring after the date of the rejection of such contract caused by the nonperformance of any obligation of the debtor

after such date, but such purchaser does not have any rights against the estate on account of any damages arising after such

date from such rejection, other than sucb offset; and

(B) the trustee shall detiver title to such purchaser in accordance with the provisions of sucb contract, but is relieved of all other

obligations to perform under such contract.

(j) A purchaser that treats an executory contract as terminated under subsection (i) of this section, or a party whose executory

contract to purchase real property from the debtor is rejected and under which such party is not in possession, has a lien on the

interest of the debtor in suchproperry for the recovery of any portion of the purchase price that such purchaser or parry has paid.

(k) Assignment by the trustee to an entity of a contract or lease assumed under this section relieves the uvstee and the estate

from any liability for any breach of such contract or lease oceurring after such assignment.

(l) If an unexpired lease under which the debtor is the lessee is assigned ptusuant to this section, the lessor of the property
nrayrequ've a deposit or other security for the perfonnance of the debtor's obligations under the lease substantially the same as

wordd have been required by the landlord upon the initial leasing to a sinillar tenant.

(m) For purposes of this section 365 and sections 541(b)(2) and 362(b)(I0), leases of real property shall include any rental

agreement to use real property.

(n)(1) If the trustee rejects an executory contract under which the debtor is a licensor of a right to intellectual property, the

licensee under such contract may elect--

to treat such contract as tenninated by such rejection if such rejection by the trustee amounts to such a breach as would(A)
entitle the licensee to treat such eontmct as terminated by virtue of its own temts, applicable nonhankruptcy law, or an agreement

made by the licensee with another entity; or

(B) to retain its rights (including a right to enforce any exclusivity provision of such contrnct, but excluding any other right

under applicable nonbankruptcy law to specific perfonnance of such contract) under sucb contract and under any agreement

supplementaiy to such contract, to such intellectual property (including any embodiment of such intellectual property to the
extent protected by applicable nonbanlauptcy law), as such rights existed immediately before the case commenced, for--

(I) the duration of such contract; and
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(ii) any period for whicb such contract may be extended by the licensee as of right under applicable nonbankruptcy law.

(2) If the licensee elects to retain its rights, as described in paragraph (1)(13) of this subsection, under such contract--

(A) the trustee shall allow the licensee to exercise such rights;

(B) the licensee shall make all royalty payments due under such contract for the duration of such contract and for any period

described in paragraph (1)(B) of this subsection for which the licensee extends such contract; and

(C) the licensee shall be deemed to waive--

(i) any right of setoff it may have with respect to such contract under this title or applicable nonbanlauptcy law; and

(ii) any claim allowable under sectioti 5{}3(b) of this title arising from the performance of such contract.

(3) If the licensee elects to retain its rights, as described in paragraph (1.)(B) of this subsection, then on the written request of

the licensee the trustee shall-

(A) to the extent provided in such contract, or any agreement supptemerstary to such contract, provide to the licensee any

intellectual property (including such embodiment) held by the trustee; and

(B) not interfere with the rights of the licensee as provided in such contract, or any agreement supplementary to such contract,

to such intellectual property,(including such embodiment) including any right to obtain such intellectual property (or such

embodiment) frotn another entity.

(4) Unless and until the trustee rejects such contract, on the written request of the licensee the trustee shall--

(A) to the extent provided in such contract or any agreement supplementary to such contract-

(i) perform such contraet; or

(ii) provide to the licensee such intellecmai property (including any embodiment of such intetlcctual property to the extent

protected by applicable nonbankruptcy law) held by the trustee; and

(B) not interfere with the rights of the licensee as provided in such contract, or any agreement supplementary to such contraet,

to such intellectual property (including such embodiment), including any right to obtain such intellectual property (or such

embodiment) from another entity.

(o) In a case under chapter I I of this title, the trustee shall he deemed to have assmned (consistent with the debtor's other

obligations under section 507), and shall immediately cure any deficit under, any commitment by the debtor to a Federal

depository institutions regulatory agency (or predecessor to such agency) to maintain the capital of an insured depository

institution, and any claitn for a subsequent breach of the obligations thereunder shall be entitled to priority under section 507.

This subsection shall not extend any commitment that would otherwise be tenninated by any act of such an agency.

(p)(1) If a lease of personal property is rejected or not thnely assumed by the trustee under snbsection (d), the leased property

is no longer property of the estate and the stay under sectioei 362(a) is automatically terminated.

(2)(A) If the debtor in a case under chapter 7 is an individual, the debtor may notify the creditor in writing that the debtor desires

to assume thc lease. Upon being so notified, the creditor may, at its option, notify tbe debtor that it is willing to have the lease

assumed by the debtor and ntay condition such assumption on cure of any outstanding default on terms set by the contract.

(B) If, not later than 30 days after notice is provided under subparagraph (A), the debtor notifies the lessor in writing that the

lease is assumed, the liability under the lease will be assumed by the debtor and not by the estate.
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(C) The stay under section 362 and the injunction under section 524(a) (2) sball not be violated by notification of the debtor

and negotiation of cure under this subsection.

(3) In a case under chapter 11 in which the debtoi- is an individual and in a case under chapter 13, if the debtor is the lessee with

respect to personal property and the lease is not assumed in the plan confirmed by the court, the lease is deemed rejected as

of the conclusion of the hearing on confumation. If the lease is rejected, the stay under section 362 and any stay under section

1301 is automatically terminated with respect to the property subject to the lease.

Credits
(Pub.L. 95-598, Nov. 6, 1978, 92 Stat. 2574; Pub.L. 98-3:i3, Title TIT, §§ 362, 402-404, July 10,1984, 98 Stat. 361, 367; Pub.L.

99-554, Title 11,§§ 257(j), (ni), 283(e), Oct. 27, 1986, 100 St•at. 3115, 3117; Pub.L. 100-506, § 1(b), Oct 18, 1988, 102 Stat.

2538; Pub.L. 101-647, Title XXV, § 2522(c), Nov. 29, 1990, 104 Stat. 4866; Pub.L. 102-365, § 19(b)-(e), Sept. 3, 1992, 106

Stat. 982-984; Pub.L.103-394, Title 11, yS§ 205(a), 219(a), (b), Title V, § 501(d)(10), Oct. 22, 1994, 108 Stat.4122, 4128, 4145;

Pub.L_ 103-429, § 1, Oct. 31, 1994, 108 Stat. 4377; Pub.L. 109-8, Title III, §§ 309(b), 328(a), Title IV, § 404, Apr. 20, 2005,

119 Stat. 82, 100, 104.)

So in original. The comma probably should not appear.

bliites of Decisions (2212)

Current through P.L. 111-264 (excluding P.L. 111-203, 111-257, and 111-259) approved 10-8-10

9n6 O,"Derce;t 20:0'Phanyc"': 2.eater:. Ne, ciuir: ^c

J^' `.-,-a^ N . :f'iAifpY to .̂.`,:.VBCftrr . AiL?fks

APPENDIX 64



& 501. Filing of #rraefs of c4asms or interests, t'i PS.S.f:.A. § 501

Baukruptcy Code 1501

United States Code Annotated

Title ii. Bankruptcy (Refs & Annos)

Chapter 5. Creditors, the Debtor, and the Estate (ltefs & Aunos)

Subchapter I. Creditors and Claims

ii U.S.C.A. § 5oi

§ 5os.. Filing of proofs of claims or interests

Cutrentnes.s

Filing of proofs of claims or interests

(a) A creditor or an indenture trustee may file a proof of claim. An equity securityholder may file a proof of interest

(b) If a creditor does not timely file a proof of such creditor's claint, an entity that is Siable to such creditor with the debtor, or

that has secured such creditor, inay file a proo€of suoh elaim.

(c) If a creditor does not timely file a proof of such creditor's claim, the debtor or the tmstee may file a proof of such claim.

(d) A claim of a kind specified in section 502(e)(2), 502(f), 502(g), 502(h) or 502(i) of this title may be filed under subsection

(a), (b), or (c) of this section the same as if such claim were a claim against thedebtor and had arisen before the date of the

filing of the petition.

(e) A claiin arising from the liability of a debtor for fnel use tax assessed consistent with the requ'rrements of sectiot: 3 i 705 of

title 49 may be filed by the base jurisdiction designated pursuant to the Intemational Fuel Tax Agreement (as defined in section

31701 of title 49) and, if so filed, shall be allowed as a single claim.

Credits
(Pub.L. 95-598, Nov. 6, 1978, 92 Stat. 2578; Pub.L. 98-353, Title I11.§ 444, July 10, 1984, 98 Stat. 373; Pub.L. 109-8, T'itle.

Vl1, y 702, Apr. 20, 2005, 119 Stat. 125.) . ' -

Noteso't''Decisions(146)

Current through P.L. 111-264 (excluding P.L. 111-203, 111-257, and 111-259) approved 70-8-10
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Banlauptey Code 1502

United States Code Annotated

ZStie ii. Banlauptcy (Aefs & Annos)

Chapter 5. Creditors, the Debtor, and the Estate (Refs &Annos)

Subchapter I. Creditors and Clainvs

xt U.S.C.A. § 502

502. Allowance of clainls or interesCs

Cutmentness

Allowance of claims or interests

(a) A claim or interest, proof of whicb. is filed under section. 501 of this title, is deemed allowed, unless a party in interest,

including a creditor of a general partner in a partnership that is a debtor in a case under chapter 7 of this title, objects.

(b) Except as provided in subsections (e)(2), (f), (g), (h) and (i) of this section, if such objection to a claim is made, the court,

after notice and a hearing, shall deterntine the amount of such claim in lawful currency of the United States as of the date of

the filing of the petition, and shall allow such claim in such amount, except to the extent that-

(1) such claim is unenforceable against the debtor and property of the debtor, under any agreement or applicable law for a

reason other than because such claim is contingent or unmatured;

(2) such claitn is for umnatured interest;

(3) if sucb claim is for a tax assessed against property of the estate, such claim exceeds the value of the interest of the estate

in such property;

(4) if sucb claim is for services of an insider or attomey of the debtor, such claim exceeds the reasonable value of such services;

(c) such claitn is for a debt that ;s ,.z,ma,tnred on the date of the filing of the petition and that is excepted from discharge undcr

section 523(a)(5) of this title;

(6) if such claim is the clahn of a lessor for damages resulting from the termination of a lease of real property, such claim

exceeds--

(A) the rent reserved by such tease, without acceleration, for the greater of one year, or 15 percent, not to exceed three years,

of the remaining term. of such lease, following the earlier of--

(i) the date of the filing of the petition; and

(ii) the date on which such lessor repossessed, or the lessee surrendered, the leased property; plus

(B) any unpaid rent due under such lease, without acceleration, on the earlier of such dates;

(7) if such claim is the claim of an employee for damages resulting from the termination of an employment contract, such

claim exceeds-

(A) the compensation providedby sucb contract, without acceleration, for one year following the earlier of-
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(i) the date of the filing of the petition; or

(ii) the date on which the employer direeted the employee to terminate, or such employee terminated, performance under such

contract; plus

(B) any unpaid conipensation due under such contract, without acceleration, on. the earlier of such dates;

(8) such claim results from a reduction, due to late payment, in the amount of an otherwise applicable credit available to the
debtor in connection with an employment tax on wages, salaries, or commissions eatned from. the debtor; or

(9) proof of such claim is not timely filed, except to the extent tardily filed as permitted under paragraph (1), (2), or (3) of

section 726(a) of this title or under the Federal Rules of Bankruptcy Procedure, except that a claim of a governmental unit
shall be timely filed if it is filed before 180 days after the date of the order for relief or such later time as the Federal Rules of
$anicruptcy Procedure may provide, and except that in a case under chapter 13, a claim of a governmental unit for a tax with
respect to a return filed under section 1308 shall be timely if the claim is filed on or before the date that is 60 days after the

date on which such return was filed as required.

(c) There shall be estimated for purpose of allowance under this section-

(1) any contingent or unliquidated claim, the fixing or liquidation of which, as the case may be, would unduly delay the

administration of the case; or

(2) any right to payment arising from a rigln to an equitable remedy for breach of performanee.

(d) Notwithstand'nig subsections (a) and (b) of this section, the court shall disallow any claim of any entity from which property

is recoverable under section 542, 543, 550, or 553 of this title or that is a transferee of a nansfer avoidable under section 522(f),

522(h), 544, 545, 547, 548, 549, or 724(a) of this title, unless such entity or transferee has paid the amount, or tumed over any

sucb property, for which such entity or transferee is liable under section 522(i), 542, 543, 550, or 553 of this title.

(e)(1) Notwithstanding subsections (a), (b), and (e) of this section and paragraph (2) of this subsection, the court shall disallow

any claim for reimbursement or contribution of an entity that is liable with the debtor on or has secured the claitn of a creditor,

to the extent that--

(A) such creditor's claim against the estate is disallowed;

(B) such claim for reimbursement or contribution is contingent as of the titne of allowance or disallowance of such claim for

reimbmsement or contribution; or

(C) such entity asserts a right of subrogation to the rights of such creditor under section 509 of this title.

(2) A elaim for reimbursement ox contribution of such an entity that beconies fixed after the commencement of the case shall.

be determined, and shall be allowed under subsection (a), (b), or (c) of this section, or disallowed under subsection (d) of this

section, the same as if such claim had become fixed before the date of the filing of the petition.

(1) In an involuntary case, a claim arising in the ordinary course of the debtor's business or financial affairs after the
commencement of the case but before the earlier of the appointment of a trustee and the order for relief shall be determined as

of the date such claim arises, and shall be allowed under subsection (a), (b), or (c) of this section or disallowed under subsection

(d) or (e) of this section, the sante as if sucb claim had arisen before the date of the filing of the petition.

(g)(1) A claim arising from the rejection, und,er section 365 of this title or under a plan under chapter 9, 11, 12, or 13 of this title,

of an executory contract or unexpired lease of the debtor that has not been assumed shall be determined, and shall be allowed

under subsection (a), (b), or (c) of this section or disallowed under subsection (d) or (e) of this section, the same as if such etaim

had arisen before the date of the filing of the petition.
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(2) A claim for dantages calculated in accordance with section 562 shall be allowed under subsection (a), (b), or (c), or disallowed

tmder subsection (d) or (e), as if such claim had ariseo before the date of the filing of the petition.

(h) A claim arising from the recovery of property under section 522, 550, or 553 of this title shalt be determined, and shall be

allowed under subsection (a), (b), or (c) of this section, or disallowed under subsection (d) or (e) of this section, the same as

if sttch claim had arisen before the date of the filing of the petition.

(i) A claim that does not arise until after the commencemeut of the case for a tax entitled to priority under section 507(a)(8) of

this title shall be determined, and shall be allowed under subsection (a), (b), or (c) of this section, or disallowed under subsection

(d) or (e) of this section, the same as if such claim had arisen before the date of the filing of the petition.

(j) A claim that has been allowed or disallowed may be reconsidered for cause. A reconsidered claim may be allowed or

disallowed according to the equities of the case. Reconsideration of a claimunder this subsection does not affect the validity

of any payment or transfer from the estate made to a holder of an allowed claim on accouttt of such atiowed claim that is

not reconsidered, but if a reconsidered claim is allowed and is of the same ciass as such holder's claim, such holder may not

receive any additional payment or transfer from the estate on account of such holdet's allowed claim until the holder of such

reconsidered and allowed claim receives payment on account of such claim proportionate in value to that aLready received by

such other holder. This subsection does not alter or modify the trustee's right Co reeover from a creditor any excess payment

or transfer made to such creditor.

(k)(1) The court, on the motion of the debtor and after a hearing, may reduce a claim filed under this section based in whole

on an unsecured consmner debt by not more than 20 percent of the claim, if=-

(A)the claim was filed by a creditor who unreasonably refused to negotiate a reasonable altemative repayment schedule

proposed on behalf of the debtor by an approved nonprofit budget and credit counseling agency described in section 111;

(B) the offer of the debtor under subparagraph (A)-

(i) was made at least 60 days before the date of the filing of the petition; and

(ii) provided for payment of at least 60 percent of the amount of the debt over a period not to exceed the repayment period of

the loan, or a reasonable extension thereof; and

(C.1 no part of the debt under the alternative repaytnent schedule is nondisohargeable.

(2) The debtor shail have the burden of proving, by ciear and convincing evidence, that--

(A) the creditor unreasonably refused to consider the debtor's proposal; and

(B) the proposed altemative repayment schedule was made prior to expimtion of the 60-day period specified in paragraph (1)

(B)(7).

Credits

(Pub.L. 95-595, Piov. 6,1978, 92 Stat: 2579; Pub.L. 98-353, Title III., § 445, July 10, 1984,98 Smt. 373; Pub.L. 99-554, Title 11,

§§ 257(j), 283(f), Oct. 27,1986,100 Stat. 3115, 3117; Pub.L. 103-394, Title II, § 213(a.), Title III, § 304(h)( I), Oct. 22, 1994, 108

Stat.4125, 4134; Pub.L. 109-8, Title T], § 201(a), Title VII, §7'16(d), Title 1.X, § 910(b), Apr.20, 2005, 119 Stat. 42,130. 184.)

Notes of Decisions (1273.)

Current through P.L. 111-264 (excluding P.L. 111-203, 111-257, and 111-259) approved 10-8-10
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Bankruptcy Code 1503

United States Code Annotated

Title it. Bantcruptcy (Refs & Annos)

Chazrter S. Creditors, the Dehtor, and the Hstate (Refs & Annos)

5ubchapt.er I. Creditors and Claims

it U.S.C.A. § 503

§ Sa3. Aliowance of administrative expenses

Currentness

Allowance of adnrinistrative expenses

(a) An entity may timely file a request for payment of an administrative expense, or inay tardily file such request if permitted

by the court for cause.

(b) After notice and a hearing, there shall be allowed administrative expenses, other than claims allowed under section 502(f)

of this title, inciuding--

(1)(A) the actual, necessary costs and expenses of preserving the estate ineluding--

(i) wages, salaries, and commissions for services rendered after the cotinnencenient of the case; and

(ii) wages and benefits awarded pursuant to a judicial proceeding or a proceeding of the National Labor Relations Board as

back pay attributable to any period of time occurring after commencement of the case under this title, as a result of a violation

of Federal or State law by the debtor, without regard to the time of the occurrence of unlawful conduct on which such award

is based orto whether any services were rendered, if the court detemtines that payment of wages and benefits by reason of

the operation of this clause will not substantially increase the probability of layoff or temiination of current einployees, or of

nonpayment of domestic support obligations, dt.uing the case under this title;

(B) any tax--

.(i) incurred by the estate, whether secured or unsecured, including property taxes for which liability is in rem, in personam, or

both, except a tax of a kind specified in section K7(a)(8) of this title; or

(ii) attributable to an excessive allowance of a tentative carryback adjustment that the estate received, whether the taxable year

to which such adjustment relates ended before or after the commencement of the case;

(C) any fine, penalty, or reduction in credit relatiag to a tax of a kind specified in subparagraph (B) of this paragraph; and

(D) notwithstanding the requiretnents of subsection (a), a govermnental unit shall not be required to file a request for the payment

of an expense described in subparagraph (B) or (C), as a condition of its being an allowed administrative expense;

(2) compensation and reimbursement awarded under section 330(a) of this title;

(3) the actual, necessary expenses, other than compensation and re'nnbursement specified in paragraph (4) of this subsection,

incurred by--

(A) a creditor that files a petition under section 303 of this title;
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(B) a creditor that recovers, after the court'sapproval, for the benefit of the estate any property transferred or concealed by

the debtor;

(C) a creditor in conneet'ron witb the prosecution of a criminal offense relating to the case or to the business or property of

the debtor;

(D) a creditor, an indenture tmstee, an equity sccurity holder, or a committee representing creditors or equity security holders

other than a committee appointed under section 1102 of this title, in making a substantial contribution in a case under chapter

9 or l i of this title;

(E) a custodian superseded under section 543 of this title, and compensation for the services of such custodian; or

(F) a member of a committee appointed xmder section 1102 of this title, if such expenses are incurred in the performance of

the duties of such conunittee;

(4) reasonable compensation for professional services rendered by an attorney or an accountant of an entity whose expense is

allowable under subparagraph (A), (B), (C), (D), or (E) of paragraph (3) of this subsection, based on the time, the nature, the

extent, and the value of such services, and the cost of comparable services other than in a case under this title, and reimbursement

for actual, necessary expenses incurred by such attomey or aecountant;

(5) reasonable compensation for services rendered by an indenture tmstee in making a substantiai contribution in a case under

chapter 9 or 11 of this title, based on the time, the nature, the extent, and the value of such services, and the cost of comparable

services other than in a case under this title;

(6) the fees atid mileage payable under chapter 119 of title 28;

(7) with respect to a nonresidential real property lease previously assumed under section 365, and subsequently rejected, a smn

equal to all monetary obligations due, excluding those arising from or relating to a failure to operate or a penalty provision, for

the period of 2 years following the later of the rejection date or the date of actual tumover of the premises, without reduction or

setoff for any reason whatsoever except for sums actually received or to be received from an entity other than the debtor, and

the claim for remaining sums due for the balance of the term of the lease shall be a claim under section 502(b)(6);

(8) the actual, necessary costs and expenses of closing a health care business incurred by a tmstoe or by a Federal agency (as

defined in section 551(i.) of title 5) or a department or agency of a State or=political subdivision thereof, including any cost

or expense incuwred--

(A) in disposing of patient records in accordance with section 351; or

(B) in counection with transferring patients from the health care business that is in the process of being closed to another health

care business; and

(9) the value of any goods received by the debtor within 20 days before the date of commencement of a case under this title iu

wbich the goods have been sold to the debtor in the ordi3iary course of such ddbtor's business.

(e) Notwithstanding subsection (b), there shall neitherbe allowed, nor paid--

(1) a transfer made to, or an obligation incurred for the benefit of, an insider of the debtor for the purpose of inducing such

person to remain with the debtor's business, absent a finding by the court based on evidence in the record that--

(A) the transfer or obligation is essential to retention of the person because the individual has a bona fide job offer from another

business at the same or greater rate of compensation;
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(C) either--

(i) the amount of the transfer tnade to, or obligation incurred for the benefit of, the person is not greater than an amount equal to

10 tirnes the amotnit of the mean tmnsfer or ob[igation of a similar ldnd given to norunanagement employees for any purpose

during the calendar year in which the transfer is made or the obligation is incurred; or

(ii) if no such simi[ar transfers were made to, or obligations were incurred for the benefit of, such nonmanagement employees
during such calendar year, the amount of the transfer or obligation is not greater than an amount equal to 25 percent of the

atnount of any similar transfer or ob(igation made to or incurred for the benefit of such insider for any purpose during the

calendar year before the year in which such transfer is made or obligation is incurred;

(2) a severanee paymem to an insider of the debtor, unless--

(A) the payment is parf. of a program that is generally applicable to all full-time employees; and

(B) the amount of the payment is not greater than 10 times the amount of the mean severance pay given to nonmanagernent

employees during the calendar year in which the payment is made; or

(3) other transfers or obligations that are outside the ordinary course of business and not justified by the facts and circumstances

of the case, including transfers made to, or obligations incurred for the benefit of, officers, managers, or consultants hired after

the date of the filing of the petition.

Credits

(Pub.L. 95-598, Nov. 6, 1978, 92 Stat. 2581; Pub.L. 98-353, Title ISI, § 446, July 10, 1984, 98 Stat. 374; Pub,L. 99-554, Title

I'L § 283(g), Oct. 27, 1986, 100 Stat., 3117;'Pub.L. 103-394, Title I, §1'10,'.l-itfd II, § 213(c), Title III, § 304(h)(2), Oct. 22, 1.994,

1088tat. 4113, 4126, 41.34; Pub.L. 109-8, Title III, §§ 329, 331, Tit1.e IV, § 445, Title VII, § 712(b), (c), Title XI, § 1103, Title

XII, §§ 1208, 1227(b), Apr. 20, 2005, 119 Stat. 101, 102, 117, 128, 190, 194, 200.)

Notes of Decisions (14I(Y)

Current through P.L. 111-264 (excluding P.L. 111-203, 111-257, and I 11-259) approved 10-8-10
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Banlmtptcy Code 1507

United States Code Annotated

Title ii. Baalsuptcy (ReEv & Annos)

Chapter 5. Creditors, the Debtor, and the Estate (Refs & Annos)

Sulichapter I. Creditors and Claims

ii U.S.C.A. § 507

§ go7. Priorities

Effective: April 1, 2010

Cnrrentne.ss

Priorities

(a) The following expenses and claims have priority in the following order;

(1) First:

(A) Allowed unsecmed. claims for domestic support obligations that, as of the date of the filing of the petition in a case under

this title, are owed to or recoverable by a spouse, fotmer spouse, or child of the debtor, or such child's parent, legal guardian,

or responsible relative, witbout regard to whether the claim is filed by such person or is filed by a governmental unit on behalf

of such person, on the conditionthat funds received under this paragraph by a governmental unit under this title after the date

of the filing of the petition shall. be applied and distribnted in accordance with applicable nonbankrnptcy law.

(B) Subject to claims under subparagmph (A), allowed unsecured claims for domestic support obligations that, as of the date

of the filing of the petition, are assigned by a spouse, former spouse, child of the debtor, or such child's parent, legal guardian,

or responsible relativeto a governmental unit (unless such obligation is assigned voluntarily by the spouse, former spouse,

child, parent, legal guardian, or responsible relative of the child for the purpose of collecting the debt) or are owed directly

to or recoverable by a governmental unit under applicable nonbankruptcy law, on the condition that fiutds received under

this paragraph by a governmental unit under this title after the date of the filing of the petition. be applied and distributed in

accordance with applicable nonbankruptcy law.

(C) If a trastee is appointed or elected under section 701, 702, 703,1.104, 1202, or 1.302, the administrative expenses ofthe trustee

allowed under paragraplts (1)(A), (2), and (6) of section 503(b) shall be paid before payment of claims under subparagraphs

(A) and (B), to the extent that the trustee administers assets that are otherwiseavailable for the payment of such claims.

(2) Second, administrative expenses allowed under section 503(b) of this title, and any fees and charges assessed against the

estate under chapter 123 of title 28.

(4) Fourth, allowed unsecured claims, but only to the extent of $11,725 1 for each individual or corporation, as the case may

be, earned within 180 days before the date of the filing of the petition or the date of the cessation of the debtor's business,

whichever occurs first, for-

(A) wages, salaries, or connnissions, including vacation, severance, and sick leave pay earned by an individual; or

; s. r .,¢yrns n rsa .e-'::: ^ o : <Prrt C
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(B) sales commissions eamed by an individual or by a corporation with only I employee, acting as an independent contractor

in the sale of goods or services for the debtor in the ordinary course of the dabtor's business if, and only if, during the 12 months

preceding that date, at least 75 percent of the amount that the individual or corporation eamed by acting as an independent

contractor in the sale of goods or services was earned from the debtor.

(5) Fifth, allowed unsecured claims for contributions to an employee benefit plan--

(A) arising from services rendered within 180 days before the date of the filing of the petition or the date of the cessation of

the debtor's business, whichever occurs first; but only

(B) for each such plan, to the extent of--

(i) the number of employees covered by each such plan multiplied by S1I,7251 ; less

(ii) the aggregate amount paid to such employees under paragraph (4) of this subsection, plus the aggregate amount paid by the

estate on behalf of such employees to any other employee benefit plan.

(6) Sixth, allowed unsecured etaims of persons--

(A) engaged in the production or raising of grain, as defined in section 557(b) of this title, against a debtor who owns or operates

a. grain storage facility, as defined in section 557(b) of this title, for grain or the proceeds of grain, or

(B) engaged as a United States fisherman against a debtor who ha,c acquired fish or fish produce from a fisherman through a

sale or conversion, and who is engaged in operating a fish produce storage or processing facil'ity--

but only to the extent of $5,775 1 for each such individual.

(7) Seventh, allowed unsecured claims of individuals, to the extent of 52,6001 for each such individual, arising from the deposit,

before the coinmencement of the case, of money in connection with the purchase, lease, or rental of property, or the purchase

of services, for the personal, family, or household use of such individuals, that were not delivered or provided.

(8) Eighth, allowed unsecured claims of governmental units, only to the extent that such claims are for--

(A) a tax on or measured by income or gross receipts for a taxable year ending on or before the date of the filing of the petition--

(i) for which a retnrtt, if required: is last due, including extensions, after three years before the date of the filing of th.e petition;

(ii) assessed within 240 days before the date of the filing of the petition, exclusive of--

(I) any time during which an offer in compromise with respect to that tax was pending or in effect during that 240-day period,

plus 30 days; and

(II) any time during which a stay of proceedings against collections was in effect in a prior case under this title during that

240-day period, plus 90 days.

(iii) other than a tax of a khtd specified in secflon 523(a)(I)(B) or 523(a)(1)(C) of this title, not assessed before, but assessable,

under applicable law or by agreement, after, the commencement of the case;

(B) a property tax inenrred befnre the commencement of the case and last payable without penalty after one year before the

date of the filing of the petition;

(C) a tax required to be collected or withheld and for which the debtor is liable in whatever capacity;

nrir4e€l',lEY, Lt12 €i ,-iCISCr,:r5 N o S,.Af^ Y:
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(D) an einployment tax on a wage, salary, or commission of a Idud specified in paragraph (4) of this subsection eartted from

the debtor before the date of the fifing of the petition, whether or not actually paid before sucb date, for which a return is last

due, under apphoable law or under any extension, after three years before the date of the filing of the petition;

(E) an excise tax on--

(i) a transaction occurring before the date of the filing of the petition for which a return, if required, is last due, under applicable

law or under any extension, after three years before the date of the filing of the petition; or

(ii) if a return is not required, a transaction occurri.ug dtuing the three years immediately preceding the date of the filing of

the petition;

(F) a custotns duty arising out of the itnportation of inerchandise--

(i) entered for consumption within one year before the date of the fiiing of the petition;

(ii) covered by an entry liquidated os reliquidated within one year befnre the date of the filing of the petition; or

(iti) entered for consumption within four years before the date of the filing of the petition but unliquidated on such date, if

the Secretary of the Treasury certifies that failure to liquidate such entry was due to an invest'rgation pending on such date

into assessment of antidumping or countervailing duties or fraud, or if infonnation needed for the proper appraisement or

classification of such merchandise was not available to the appropriate customs officer before such date; or

(G) a penalty related to a claim of a kind specified'ni this paragranh and in compensation for actual. pecuniary loss.

An otherwise applicable time period specified in this paragraph shall.be suspended for any period during which a govemtnental

unit is prohibited under applicable nonbanlauptcy law from collecting a tax as a result of a request by the debtor for a hearing

and an appeal of any collection action taken or proposed against the debtor, plus 90 days; plus any time during which the stay

of proceedings was in effect in a prior case under this title or during which collection was precluded by the existence of I or

more confinned plans under this title, plus 90 days.

(9) Ninth, allowed unsccured claims based upon any coirunitment by the debtor to a Federal depository institutions regulatory

agency (or predecessor to such agency) to maintain the capital of an insured depository institution.

(10) Tentb, allowed ciaiins for death orpersonal injury resulting from the operation of a motor vehicle or vessel if such operaflon

was unlawful. because the debtor was intoxicated from using alcohol, a drug, or another substance.

(b) If the trustee, under section 362, 363, or 364 of this title, provides adequate protection of the interest of a holder of a claim.

secured by a lien on property of the debtor and if, notwithstandng such protection, such creditor has a claim allowable under

subsection (a)(2) of this seetion arising from the stay of action against such property under section 362 of this title, fxom the

use, sale, or lease of such property under section 363 of this title, or from the granting of a lien under section3(i4(d) of this title,

then such creditor's claim under such subsection shall have priority over every other claim allowable uatder such subsection.

(c) For the putpose of subsection (a) of this section, a claim of a governmental unit arising from an erroneous refund or credit

of a tax has the satne priority as a claim for the taxto which such refnnd or credit relates.

(d) An entity that is subrogated to the rights of a holder of a claim of a kind specified in subsection (a)(1), (a)(4), (a)(5), (a)(6),

(a)(7), (a)(8), or (a)(9) of this section is not subrogated to the right of the bolder of such claim to priority under such subsection.

Credits
(Pub.L. 95-598, Nov. 6, 1978, 92 Stat. 2583; Pub.L. 98-353, Title III, §§ 350, 449, July 10, 1984, 98 Stat. 358, 374; Pub.L.

101-647, Title XXV, § 2522(d), Nov. 29, 1990, 104 Stat. 4867; Pub.L. 103-394, TitCe S, § 108(c), Title II, § 207, Title Tfl, §

t F/!^-"kcl
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304(c), Z'itle V, § 501(b)(3). (d)(11), Oct. 22,1994, 108 Stat.4112, 4123, 4132, 4142, 4145; Pub.L. 109-8, Title II; §§ 212, 223,

Title VIi, §§ 705, 706, Title XIV, § 1401, Title XV, § 1502(a)(1), Apr. 20, 2005, 119 Stat. 51, 62, 126, 214, 216.)

DoIlar amount as adjusted by the Judicial Conference of the United States. See Adjustment of Dollar Amounts notes set out under

this section and 1; U.S.C.A. § 104,

Notes of Decisians { 111.6)

Current through P.L. 111-264 (excluding P.L. 111-203, 111-257, and 111-259) approved 10-8-10
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Bankruptcy Code 1522

United States Code Annotated

Title il. Bankruptcy (Refs & Annos)

Chapter S. Creditors, the Debtor, and the Estate (Refs & Annos)

Subchapter U. Debtor's I3tities and Benefits

11. U.S.C.A. § 522

§ 522. F,rcemptions

Effective: April 1, 2010

Curt'entness

Exemptions

(a) In this section--

(1)"dependent" includes spouse, whether or not actually dependent; and

(2) "valne" means fair market value as of the date of the filing of the petition or, with respect to property that beconres property

of the estate after such date, as of the date such property becomes property of the estate.

(b)(1) Notwithstanding section 541 of this title, an individual debtor ntay exempt from property of the estate the property listed

in either paragmph (2) or, in the alternative, paragraph (3) of this subsection. In joint cases filed under section. 302 of this title

and individual cases filed under section 301 or 303 of this title by or against debtors who are husband and wife, and wbose

estates ara ordered to be jointly administered under Rule 1015(b) of the Federal Rules of BanknEptcy Proaedure, one debtor

may not elect to exempt property listed in paragraph (2) and the other debtor elect to exempt property listed in paragraph (3) of

this subsection. If the parties cannot agree on the altemative to be elected, they shall be deemed to elect paragraph (2), where

such election is pennitted under the law of the jurisdiction where the case is filed.

(2) Property llsted in this paragraph is property that is specified under subsection (d), unless the State law that is applicable to

the debtor under paragraph (3)(A) specifically does not so authorize.

(A) subject to subsections (o) and (p), any property that is exempt under Federal law, other than subsection (d) of this section,

or State or local law that is applicable on the date of the filing of the petition at the place in which the debtor's domicile has
been located for the 730 days immediately preceding the date of the filing of the petition or if the debtor's dotnicile has not been
located at a single State for such 730-day period, the place in which the debtor's domicile was located for 180 days immediately
preceding the 730-day period or for a longer portion of stich 180-day period than in any other plaee;

(13) any interest in property in which the debtor had, immediately before the commencement of the case, an interest as a tenant
by the entirety orjoint tenant to the extent that such interest as a tenant by the entirety or joint tenant is exetnpt from process

under applicable nonbankruptcy law; and

(C) retirement fands to the extent that those funds are in a fund or account that is exempt from taxation under section 40], 403,
408, 408A, 414, 457, or 501(a) of the Internal Revenue Code of 1986.

If the effect of the domiciliary requirement under subparzgraph (A) is to render the debtor ineligible for any exemption, the

debtor may elect to exempt property that is specified under subsection (d).
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(4) For purposes of paragraph (3)(C) and subsection (d)(12), the following shall apply:

(A) If the retirement funds are in a retimment $+nd that has received a favorable determination under section 7805 of the Inteinal

Revenue Code of 1986, and that determination is in effect as of the date of the filing of the petition in a case under this title,

those funds shall be presunied to be exempt from the estate.

(B) If the retirement funds are in a retirement fund that has not received a favorable determination uuder such section 7805,

those funds are exetnpt from the estate if the debtor detnonstrates that-

(i) no prior deternilnation to the contrary has been made by a court or the Internal Revenue Service; and

(ii)(I) the re8rement fund is in substantial conapliance with the applicable requirements of the Internal Revenue Code of 1986; or

(II) the retirement fund fails fo be in substantial cornpliance with the applicable requirements of the Internal Revenue Code of

1986 and the debtor is not materially responsible for that failure.

(C) A. direct transfer of retirement funds from 1 fund or account that is exetnpt from taxation under section 401., 403, 408, 408A,

414, 457, or 501(a) of the lnternal Revenue Code of 1986, under section 40'1(a)(31) of the InternaS.Revenue Code of 1986, or

othermise, shall not eease to qualify for exemption under paragraph (3)(C) or subsection (d)(12) by reason of such direct transfer.

(,D)(i) Any distribution that quatiftes as an eligible rollover distribution within the meaning of section. 402(c) of the Intetnal

Revenue Code of 1986 or that is described in clause (ii) shall not cease to qnalify for exemption under paragraph (3)(C) or

subsection (d)(12) by reason of such distribution.

(i9) A disttibution described in this clause is an atnount that--

(1) has been distributed from a fund or account that is exempt from. taxation under section 401, 403, 408, 408A, 414, 457, or

501(a) of the'internal Revenue Code of 1986; and

(II) to the extent allowed by law, is deposited in such a fimd or account not later than 60 days after the distribution of such

amount.

(c) Unless the case is dismissed, property exetnpted under this section is not liable during or after the case for any debt of the

debtor that arose, or that is detemiined under section 502 of this title as if such debt had arisen, before the commencement

of the case, except--

(1) a debt of a kind specified in pamgraph (1) or (5) of section i23(a) (in which case, notwithstanding any provision of applicable

nonbankruptcy law to the contrary, such property sball be9iable for a debt of a kind specified in section 523(a)(5));

(2) a debt secured by a lien that is--

(A)(i) not avoided under subsection (f) or (g) of this section or under section 544, 545, 547, 548, 549, or 724(a) of this title; and

(ii) not void nnder sectiou. 506(d) of this title; or

(B) a tax lien, notice of which is nroperly filed;

(3) a debt of a kind specified in section 523(a)(4) or 523(a)(6) of this title owed by an institution-affiliated partyof an insured

depository institution to a Federal depository institutions regulatory agency acting in its capacity as conservator, receiver, or

liquidating agent for such institution; or
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(4) a debt in connection with fraud in the obtaining or providing of any scholarship, grant, loan, tuition, discount, award, or

other fmancial assistance for purposes of financing an education at an institution of higher education (as that tenn is defined

in section 101 of the Higher Education Act of 1965 (20 U.S.C. 1001)).

(d) The following property may be exempted under subsection (b)(2) of this section:

(1) The debtor's aggregate interest, not to exceed S21,625 ! in value, in real properly or personal property that the debtor or a

dependent of the debtor uses as a residence, in a cooperative that owns property that the debtor or a dependent of the debtor

uses as a residence, or in a burial plot for the debtor or a dependent of the debtor.

(2) The debtor's interest, not to exceed $3,450 } in value, in one motor vehicle.

(3) The debtor's interest, not to exceed $5501 in value in any particular item or $11,525 !hi aggregate value, in household

fumishings, household goods, wearing apparel, appliances, books, animals, crops, ormusical instmments, that are held primarily

for the personal, family, or household use of the debtor or a dependent of the debtor.

(4) The debtor's aggregate interest, not to exceed $1,4501 in value, in jewelry held prhnarily for the personal, farnily, or

household use of the debtor or a dependent of the debtor.

(5) The debtor's aggregate interest in any property, not to exceed in value $1,150 ! plus up to $10,825 t of any unused amount

of the exeinption provided under paragraph (1) of this subsection.

(6) The debtor's aggregate interest, not to exceed S2,175 1 in value, in any implements, professional. books, or tools, of the trade

of the debtor or the trade of a dependent of the debtor.

(7) Any unniatured life insurance contract owned by the debtor, other than a credit life insurance contract.

(8) The debtor s aggregate interest, not to exceed in value $11,525 ! less any amount of property of the estate transferred in the

manner specified in section 542(d) of this title, in any accrueddividend or interest under, or loan value of, any tuunatnred life

insurance contract owned by the debtor under wbich the insured is the debtor or an individual of whom the debtor is a dependent.

(9) Professionally prescribed health aids for the debtor or a dependent of the debtor,

(10) The debtor's right to receive--

(A) a social security benefit, unetnployment cotnpensation, or a local public assistance benefit;

(B) a veterans' benefit;

(C) a disability, illness, or unemploymenrbenefit;

(D) alimony, support, or separate maintenance, to the extent reasonably necessary for the support of the debtor and any

dependent of the debtor;

(E) a payment under a stock bonus, pension, prof tsharing, annuity, or similar plan or contract on account of illness, disability,

death, age, or length of service, to the extent reasonably necessary for the support of the debtor and any dependent of the debtor,

unless--

(i) such plan or contract was established by or under the anspices of an insider that employed the debtor at the time the debtor's

rights under such plan or contract arose;
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(ui) such plan or contract does not qualify under section 401(a), 403(a), 403(b), or 408 of the Tnternal Revenue Code of 1986.

(11) The debtor's right to receive, or property that is traceable to--

(A) an award under a crime vietim's reparation law;

(B) a payment on account of the wrongful death of an individual of whom the debtor was a dependent, to the extent reasonably

necessary for the support of the debtor and any dependent of the debtor;

(C) a paytnent under a life insurance contract that insured the life of an individual of whom the debtor was a dependent on the
date of such individual's death, to the extent reasonably necessary for the support of the debtor and any dependent of the debtor;

(D) a payment, not to exceed $21,625, I on account of personal bodily injury, not inclttding pain and suffering or compensation
for actual pecuniary loss, of the debtor or an individual of whom the debtor is a dependent; or

(E) apayment in compensation of loss of future eamings ofthe debtor or an individual of whom the debtor is or was a dependent,

to the extent reasonably necessary for the supportof the debtor and any dependent of the debtor.

(12) Retirement fands to the extent that those funds are in a fund or accomrt that is exempt from taxation undes sect3on 401,

403, 408, 408A, 414, 457, or 507(a) of the Internal Reventte Code of 1986.

(e) A waiver of an exemption executed in favor of a creditor that holds an unsecured claim against the debtor is unenforceable

in a case under this title with respect to such claim against property that the debtor may exempt under subsection (b) of this

section. A waiver by the debtor of a power under subsection (t) or (h) of this section to avoid. a transfer, under subsection (g)

or (i) of this section to exetnpt property, or under subsection (i) of this section to recover proporty or to presetve a transfer, is

unenforceable in a case under this title.

(f)(1) Notwithstanding any waiver of exemptions but subject to paragraph (3), the debtor may avoid the fixing of a lien on an
interest of the debtor in property to the extent that such lien impairs an exemption to-which the debtor wouid have been entitled

under subsection (b) of this section, if such lien is-

(A) a judicial lien, other than a judicial lien that secures a debt of a kind that is specified in section 523(a)(5); or

(B) a nonpossessory, nonpurchase-money security interest in any--

(i) household fumishings, household goods, wearing apparel, appliances, boolcs, animals, crops, musical instruments, orjewelry

that are held primarily for the personal, family, or household use of the debtor or a dependent of the debtor;

(ii) implements, professional books, or tools, of the trade of the debtor or the trade of a dependent of the debtor; or

(iii) professionally prescribed laealth aids for the debtor or a dependent of the debtor.

(2)(A) For the puaposes of this subsection, a lien shall be considered to impair an exeniption to the extent that the sum of--

(i) the iien;

(ii) all other liens on the property; and -

(iii) the amount of the exemption that the debtor could claim if there were no liens on the property;

exceeds the value that the debtor's interest in the property would have in the absence of any liens.

(B) In the case of a property subject to tnore than I lien, a lien that has been avoided shall not be considered in making the

calculation under subparagraph (A) with respect to other liens.
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(C) This paragraph shall not apply with respect to a judgment arising out of a mortgage foreclosure.

(3) In a case in which State law that is apphcable to the debtor--

(A) pemvts a person to voluntarily waive a right to claim exemptions under subsection (d) or prohibits a debtor from claiming

exemption.s under subsection (d); and

(B) either permits the debtor to c€aim exemptions under State law witlrout limitation in amount, except to the extent that the

debtor has pennitted the fixing of a consensual lieii on any properry or prohibits avoidance of a consensual lien on property

otherwise eligible to be claimed as exempt,property;

the debtor may not avoid the fixing of a lien on an interest of the debtor or a dependent of the debtor in property if the lien is

a nonpossessory, nonpurchase-money security interest in implements, professional boolcs, or tools of the trade of the debtor or

a dependent of the debtor or farm animaLs or crops of the debtor or a dependent of the debtor to the extent the value of such

implements, pmfessional books, tools of the trade, animals, and crops exceeds $5,8501

(4)(A) Subject to subparagraph (B), for purposes of paragraph (1)(B), the term °household goods" means--

(i) clothing;

(ii) fumiture;

(ui) appliances;

(iv) I radio;

(v) 1 television;

(vi) 1 VCR;

(vii) linens;

(viii) china;

(ix) crockery;

(x) kitchenware;

(xi) educational materials and educationai equipment primarily for the use of minor dependent children of the debtor;

(xii) medical eqnipment and supplies;

(xiii) fomiture exclusively for the use of minor children, or elderly or disabled dependents of the debtor;

(xiv) personal effects (iticluding the toys and hobby equipment of minor dependent children and wedding rings) of the debtor

and the dependents of the debtor; and

(xv) 1 personal computer and related equipment.

(B) The term "household goods" does not include--

(i) works of art (unless by or of the debtor, or any relative of the debtor);

(i1) electronic enterrainment equipment with a fair market value of tnore than $6001 in the aggregate (except 1 television, I

radio, and I VCR);
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(ni) itetns acquired as antiques with a fair market value of more than $600 i in the aggregate;

(iv) jewe3ry with a fair market value of more than $600 i in the aggregate (except wedding rings); and

(v) apomputer (except as otherwise provided for in this section), motor vehicle (including a tractor or lawn tractor), boat, or a

motorized recreational device, eonveyance, vehicle, watercraft, or aircraft.

(g) Notwithstanding sections 550 and 551 of this title, the debtor may exetnp€ under subsection (b) of this section property that

the trustee recovers under section 510('c)(2), 542, 543, 550, 551, or 553 of this title, to the extent that the debtor couid have

exempted such property under subsection (b) of this section if such property had not been transferred, if--

(1)(A) such transfer was not a voluntary transfer of such property by the debtor; and

(B) the debtor did not conceal such property; or

(2) the debtor could have avoided such tranxfer under subsection (f)(1)(B) of this section.

(h) The debtor may avoid a transfer ofproperty ofthe debtor or recover a setoff to the extent that the debtor could have exempted

such property under subsection (g)(1) of this section if the trastee had avoided such transfer, if--

(1) such transfer is avoidable by the trustee under section 544, 545, 547, 548, 549,or 724(a) of this title or recoverable by the

trustee under section 553 of this title; and

(2) the trustee does not attempt to avoid such transfer.

(i)(1.) If the debtor avoids a transfer or recovers a setoff under subsection (f) or (h) of this section, the debtor may recover in

the ntanner prescribed by, and subject to the limitations of, section 550 of this title, the same as if the trustee had avoided such

transfer, and niay exempt any property so recovered under subsection (b) of this section.

(2) Notwithstanding section 551 of this title, atransfer avoided under sectiori 544, 545, 547, 548, 549, or 724(a) of this title,

under subsection (f) or (h) of this section, or property recovered under section 553 of this title, may be preserved for the benefit

of the debtor to the extent that the debtor may exempt such property under subsection (g) of this section or paragraph (1) of

this subsection.

(j) Notwithstanding subsections (g) and (i).of this section, the debtor may exeinpt a particuiar kind of property under subsections

(g) and (i) of this section only to the extent that the debtor has exetnpted. less property in value of such kind than that to whieh

the debtor is entitled under subsection (b) of this section.

(k) Property that the debtor exempts under this section is not liable for payment of any arhninistrative expense except--

(1) the aliquot share of the costs and expenses of avoiding a transfer of properrythat the debtor exempts under subsection (g)

of this section, or of recovery of such property, that is attributable to the value of the portion of snch property exempted in

retation to the value of the property recovered; and

(2) any costs and expenses of avoiding a transfer under subsection (f) or (

subsection (i)(1) of this section, that the debtor has not paid.
) this section, ot of recovery of property under

(1) The debtor shall file a list of property that the debtor claims as exempt under subsection (b) of this section. If the debtor does

not file such a llst, a dependent of the debtor may file such a list, or may claim property as exempt from property of the estate

on behalf of the debtor. Unless a party in interest objects, the property claitned as exempt on such list is exempt.

(m) Subject to the limitation in subsection (b), this section shall apply separately with respect to each debtor in a joint case.
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(a) For assets in individual retirement accounts desctibed in section 408 or 408A of the intemal Revenue Code of 1986, other

than a simplified etnployee pension under section 408(k) of such Code or a simple retirement account under section 408(p) of

such Code, the aggregate value of such assets exempted under this section, without regard to amounts attributable to rollover

contributions under seotion 402(c), 402(c)(6), 403(a)(4), 403(a) (5), and 403(b)(8) of the 1'rrtemal Revenue Code of 1986, and

camings thereon, shall not exceed $1,171,650 1 in a case filed by a debtor wbo is an individual, except that such atnount inay

be increased if the interests of justice so require.

(o) For purposes of subsection (b)(3)(A), and notwithstanding subsection (a), the value of an interest in--

(1) real or personal property that the debtor or a dependent of the debtor uses as a residence;

(2) a cooperative that owns property that the debtor or a dependent of the debtor uses as a residence;

(3) a burial plot for the debtor or a dependent of the debtor; or

(4) real or personal property that the debtor or a dependent of the debtor claims as a homestead;
sball be reduced to the extent that such value is attributable to any portion of any property that the debtor disposed of in the

10-year period ending on the date of the filing of the petition with the intent to hinder, delay, or defraud a creditor and that

the debtor could not exempt, or that portion that the debtor could not exempt, under subsection (b), if on such date the debtor

had held the propeny so disposed of.

(p)(1) Except as provided in par•agraph (2) of this subsection and sections 544 and 548, as a result of electing under subsection

(b)(3)(A) to exempt property under State or local law, a debtor may not exempt any aniount of interest that was acquired by

the debtor during the 1215-day period. preceding the date of the filing of the petition that exceeds in the aggregate $146,4501

in vaiue in--

(A) real or personal property that the debtor or a dependent of the debtor uses as a residence;

(B) a cooperative that owns property that the debtor or a dependent of the debtor uses as a residence;

(C) a burial plot for the debtor or a dependent of the debtor; or

(D) real or personal property that the debtor or dependent of the debtor claims as a homestead.

(2)(A) The limitation under paragraph (1) shall not apply to an exemption claimed under subsection (b)(3)(A) by a family

farmer for the principal residence of such fatmer.

(B) For purposes of patagraph (1), any aniormt of such interest does not include any interesttransferred from a debtor's previous

principal residence (whieh was acquired prior to the beginning of such 1215-day period) into the debtor's currettt principal

residence, if the debtor's previous attd current residences arc located in the same State.

(q)(1) As a result of electing under subsection (b)(3)(A) to exempt property under State or local law, a debtor may not exernpt

any amount of an interest in property described in subparagraphs (A), (B), (C), and (D) of subseotiov (p)(1) which exceeds

in the aggregate $146,450 1 if--

(A) the court detemiines, after notice and a hearing, that the debtor has been convicted of a felony (as deCmed in section 3156 of

titLe 18), which under the circunistances, demonstrates that the filing of the case was an abuse of the provisions of this title; or

(B) the debtor owes a debt arising from--

(i) any violation of the Federal securities laws (as defined in section 3(a)(47) of the Secuaties Exchange Act of 1934), any State

securities laws, or any regulation or order issued under Federal sectrrities laws or State securities laws;
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(ii) fraud, deceit, or manipulation in a fiduciary capacity or in conneetion with the purchase or sale of any seeLUity registered

under section 12 or 15(d) of the Securities Exchange Act of 1934 or under section 6 of the Securities Act of 1933;

(ui) any civil remedy under section 1964 of title 18; or

(iv) any criminal act, intentional tort, or willfu] or reckless misconduct that caused serious physical injury or death to another

individual in the prcceding 5 years.

(2) Paragraph (1) shall not applyto the extent the amount of an interest in property described in subparagraphs (A), (B), (C),

and (D) of subsection (p)(1) is reasonably necessary for the support of the debtor and any dependent of the debtor.

Credits
(Pub.L. 95-598, Nov. 6, 1978, 92 Stat. 2586; Pub.L. 98-353, Title ITi, §§ 306, 453, July 10, 1984, 98 Stat. 353, 375; Pub.L.

99-554, Title Il, § 283(i), OcL 27,.1986, 100 Stat_ 3117; .Pub.L. 101-647, Title XXV, § 2522(b), Nov. 29, 1990, 104 Stat. 4866;
Pub.L. 103-394, Title 1, ¢ 108(d), Title TII, §§ 303, 304(d), 310, Title V, § 501(d)(12), Oct. 22, 1994, 108 Stat. 4112, 4132,
4133, 4137, 4145; Pub.L. 106-420, § 4, Nov. 1, 2000, 114 Stat. 1868; Pub.L. 109-8, Title 11, §§ 216, 224(a), (e)(1), Title III,
§§ 307, 308, 313(a), 322(a), Apr. 20, 2005, 119 Stat. 55, 62, 65, 81, 87, 96.)

Doliar amount as adjusted by the Judicial Conference of the lJnited States. See Adjustment of Dollar Amounts notes set out under

this section and 1 I U.S.C.A. § 104.

Notes of Decisions (2924)

Curren€ through P.L. 111-264 (excluding P.L. 111-203, 111-257, and 111-259) approved 10-8-10
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Bankruptcy Code 1524

United States Code Artuotated

Title ii. Bankruptcy (Refs & Annos)

Chapter 5. Creditors, the Debtor, andthe Estate (Refs &Atmos)

Subchapter 11. Debtor's Duties and Benefits

ir U.S.C.A. § 524

y 524. Effect of discharge

C:urrentness

Effect of discharge

(a) A discharge in a case under this title--

(1) voids any judgment at any time obtained, to the extent that such judgment is a determination of the personal liability of the

debtor with respect to any debt discharged under section 727, 944, 1141, 1228, or 1328 of this title, whether or not discharge

of such debt is waived;

(2) operates as an injunction against the cotnmencement or continuation of an action, the employment of process, or an act, to

collect, recover or offset any sueh debt as a personal liability of the debtor, whether or not discharge of such debt is waived; and

(3) operates as an injunction against the commenceinent or continuation of an action, the employment of process, or an act, to

collect or recover from, or offset against, property of the debtor of the kind specified in section 541(a)(2) of this title that is

acquired after the commencement of the case, on account of any allowable community claim, except a community claim that is

excepted from discharge under section. 523, 7228(a)(1), or 1328(a)(1), or that would be so excepted, determined in accordance

with the provisions of sections 523(c) and 523(d) of this title, in a case concerning the debtor`s spouse commenced on the date

of the filing of the petition in the case concertting the debtor, whether or not discharge of the debt based on such community

claim is waived.

(b) Subsection (a)(3) of this section does not apply if=-

(1)(A) the debtor's spouse is a debt6r3n. a case under this title, or a bankrupt or a debtor in a oaseunder the Bankruptcy Act,

comnreneed within six years of the date of the filing of the petition in the case coneerning the debtor; and

(B) the court does not grant the debtor's spouse a discharge in such case conaeming the debtor's spouse; or

(2)(A) the court would not grant the debtor's spouse a discharge in a case uuder chapter 7 of this title conceming such spouse

commenced on the date of the filing of the petition in the case concerning the debtor; and

(B) a detennination that the court would not so grant such discharge is made by the bankruptcy court within the time and in the

manner provided for a determination under section 727 of this title of whether a debtor is granted a discharge.

(c) An agreement between a holder of a claim and the debtor, the consideration for which, in whole or in part, is based on a

debt that is dischargeable in a case under this title is enforceable only to any extent enforceable under applicable nonbankmptey

law, whetheY or not discharge of such debt is waived, only if--

(1) such agreement was inade before the gmnting of the discharge under section 727, 1141, 1228, or 1.328 of this title;
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(2) the debtor received the disclosures described in subsection (k) at or before the time at which the debtor signed the agreement;

(3) such agreement has been filed with the court and, if applicable, accompanied by a deciaration or an affidavit of the attomey
that represented the debtor during the course of negotiating an agreement under this subsection, which states that--

(A) such agreement represents a fully informed and voFuntary agreement by tbe debtor;

(B) such agreement does not impose an undue hardship on the debtor or a dependent of the debtor; and

(C) the attomey fully advised the debtor of the legal effect and consequences of--

(i) an agreement of the kind specified in this subsection; and

(iit) any default under such an agreenient;

(4) the debtor has not rescinded such agreement at any time prior to discharge or within sixty days after such agreement is filed
with the court, whichever occurs later, by giving notice of rescission to the holder of such claiin;

(5) the provisions of subsection (d) of this section have been complied with; and

(6)(A) in a case coneerning anindividual who was not represented by an attorney during the course of negotiating an agreement
under this subsection, the court approves such agreement as--

(z) not imposing an undue hardship on the debtor or a dependent of the debtor; and

(ii) in the best interest of the debtor.

(B) Subparagraph (A) shall not apply to the extent that such debt is a consumer debt secured by real property.

(d) In a case conceming an individual, when the court has detezmined whether to grant or not to grant a discharge under,section

727, 1141, 1228, or 1328 of this title, the court may hold a hearing at which the debtor shall appear in person. At any such
hearing, the court shall inform the debtor that a discharge has been granted or the reason why a discharge has not been granted.
If a discharge has been granted and if the debtor desires to make an agreement of the kind specified in subsection (c) of this
section and was not represented by an attomey during the conrse of negotiating such agreement, then the court shall bold a
hearing at which the debtor shall appear in person and at such hearing the court shall--

(1).infomt the debfor--

(A) that such an agreement is not required under this title, under nonbankruptcy law, or under any agreement not made in

accordance with the provisions of subsection (c) of this section; and

(B) of the legal effect andconsequences of=-

(i) an agreement of the kind specified in sttbsection (c) of this section; and

(ii)a default under such an agreement; and

(2) determine whether the agreement that the debtor desires to make complies with the requirements of subsection (c)(6) of

this section, if the consideration for such agreement is based in whole or in part on a consumer debt that is not secured by real

property of the debtor. ,

(e) Except as provided in subsection (a)(3) of this section, discharge of a debt of the debtor does nofaffect the liability of any

other entity on, or the property of any other entity for, such debt.
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(t) Nothing contained in sulisection (c) or (d) of this section prevents a debtor from voluntarily repaying any debt.

(g)(1)(A) After notice and hearing, a court that enters an order confirtning a plan of reorganization under chapter I I may issue,

in connection with sucb order, an injunction in accordance wit3t this subsection to supplement theinjunctive effect of a discharge
under, this section.

(B) An injunction tnay be issued under subparagraph (A) to enjoin entities from taking legal action for the purpose of directly

or indirectly collecting, recovering, or receiving payment or recovery with respect to any claim or demand that, under a pian

of reorganization, is to be paid in whole or in part by a trust described in paragraph (2)(B)(i), except such legal actions as are

expressly allowed by the injunction, the confirmation order, or the plan of reorgauization.

(2)(A) Subject to subsection (h), if the requirements of subparagraph (B) are met at the time an injunction described in paragraph

(I) is entered, then after entry of such injunction, any proceeding that involves the validity, application, construction, or

modification of such injunction, or of this subsection with respect to such injunction, may be commenced only in the district

court in which such injunction was entered, and such court shall have exclusive jurisdiction over any such procceding without

regard to the amount in controversy.

(i) the injunction is to be implemented in connection with a trust that, pursuant to the plan of reorganization-

(I) is to assume the liabilities of a debtor whieb at the thne of entry of the order for relief has been named as a defendant in

personal injury, wrongful death, or property-damage actions seeking recovery for datnages allegedly caused by the presence
of, or exposure to, asbestos or asbestos-containing products;

(Il) is to be funded in whole or in part by the securities of I or more debtors involved in such plan and by the obligation o
such debtor or debtors to tnake future payments, including dividends;

(lII) is to own, or by the exercise of rights granted under such plan would be entitled to own if specified contingencies occur,
a majority of the voting shares of-

(aa) each such debtor;

(bb) the parent corporation of each such debtor; or

(cc) a subsidiary of each such debtor that is also a debtor; ahd

(IV) is to use its assets or income to pay claims and demands; and

(ii) subject to subsection (h), the court determines that--

(1) the debtor is likely to be subject to substantial future demands for payment arising out of the same or similar conduct or
events that gave rise to the clahns that are addressed by the injunction;

(II) the actual ainounts, nutnbers, and titning of such future demands cannot be detennined;

(111) pursuit of such deinands outside the procedures prescribed by such plan is likely to threaten the plan's purpose to deal
equitably with clainvs and future demands;

(IV) as part of the process of seeking confirmation of such plan--

(aa) the terms of the injunction proposed to be issued under paragrnph (1)(A), including any provisions barring actions against

third parties pursuant to paragraph (4)(A), are.set out in such plan and in any disclosure statement supporting the plan; and

r " Tlgt 71 l3r.wer^, ...
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(bb) a separate class or classes of the claimants whose claims are to be addressed by a trust described in clause (i) is established

and votes, by at least 75 percent of those voting, in favor of the plan; and.

(V) subject to subsection (h), pursuant to court orders or otherwise, the trust will operate through mechanistns such as structured,

periodic, or supplemental payments, pro rata distributions, matrices, or periodie review of estimates of the numbers and values

of present claims and future demands, or other comparable mechanisms, that provide reasonable assumnce that the trust will

value, and be in a financial position to pay, present claims and fbture demands that involve similar claims in substantially the

sanie manner.

(3)(A) If the requirements ofparagraph (2)(B) are met and the order con&rming the plan ofreorganization was issued or affiamed

by the district court that has jurisdiction over the reorganization case, then aiter the time for appeal of the order that issues

or affirms the plan-

(i) the injunctian shall be valid and enforceable and may not be revoked or modifted by any court except through appeal. in

accordance with paragraph (6);

(ii) no entity that pursuant to such pian or thereafter becotnes a direct or indirect transferee of, or successor to any assets of, a

debtor or trust that is the subject of the injunction shall be liable with respect to any claim or demand made against such entity

by reason of its becoining such a transferee or successor; and

(iii) no entity that pursuaint to sucli plan or thereafter makes a loan to such a debtor or trast or to such a successor or transferee

shall, by reason of making the loan, be liable with respect to any claim or den2and made against such entity, nor shall any pledge

of assets made in connection witb sucb a loan be upset or impaired for that reason;

(B) Subparagraph (A) shall not be construed to--

(i) imply that an entity described in subparagrapb (A)(ii) or (iii) would, if this paragraph were not applicable, necessarily be

liable to any entity by reason of any of the acts described in subparagraph (A);

(ii) relieve any such entity of the duty to comply witlt, or of liability under, any Federal or State law regarding the making of

a fraudufent conveyance in a transaction described in subparagraph (A)(ii) or (iii); or

(iu) relieve a debtor of the debtor's obligation to comply with the terms of the plan of reorganization, or affect the power of the

court to exercise its autlioritv under sections 1141 and 7.742 to compel the debtor to do so.

(4)(A)(i) Subject to subparagraph (B), an injunction described inpar.agraph (1) shall be valid and. enforceable against all entities

that it addresses.

(ii) Notwithstanding tlie provisions of section 524(e), such an injunetion may bar any action directed against a third party who

is identifiable from the terms of such injunction (by name or as part of an identifiable group) and is alleged to be directly or

indireetly liable for the conduct of, claims against, or detnands on the debtor to the extent such alleged liability of such third

party arises by reason of--

(I) the third party's ownership of a financial interest in the debtor, a past or present affiliate of the debtor, or a predecessor in

interest of the debtor;

(1I) the third party's involvement in the management of the debtor or a predecessor in interest of the debtor, or service as an

officer, director or employee of the debtor or a related party;

(III) the third party's provision of insurance to the debtor or a related party; or

(IV) the third party's involvement in a ttansaction changing the corporate structure, or in a loan or otber financial transaction

affecting the financial condition, of the debtor or a related party, including but not limited to--

.., .,ai U S ^ .ov ^... 'e ,r:;;-.
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(aa) involvement in providing financing (debt or equity), or advice to an entity involved in such a transaction; or

(bb) acquiring or selling a financial interest in an entity as part of such a transaction.

(iii) As used in this subparagraph, the tean "related party" means-

-(I) a past or present affiliate of the debtor;

(II) a predecessor in interest of the debtor; or

(III) any entity that owned a financial interest in--

(aa) the debtor;

(bb) a past or present affiliate of the debtor; or

(cc) a predecessor in interest of the debtor.

(B) Subject to subsection (h), if, under a plan of reorganization, a kind of demand described in such plan is to be paid in whole

or in part by a trttst described in paragraph (2)(13)(i) in connection with which an injunetion described in paragraph (1) is to be

implemented, then such injunction shall be valid and enforceable with respect to a demand of such kind made, after such plan

is confirmed, against the debtor or debtors involved, or against a third party described in subparagraph (A)(ii), if--

(i) as part of the proceedings leading to issuance of such injunction, the court appoints a legal representative for the purpose of

protecting the rigltts of persons that might subsequently assert detnands of sttch kind, and

(ii) the court determines, before entering the order confirming such plan, that identifying such debtor or debtors, or sueh third

party (by name or as part of an identifiable group), in such injunetion with respect to such demands for purposes of this

subpaizgraph is fair and equitable with respect to the persons that migbt subsequently assert such demands, in light of the

benefits provided, or to be provided, to such trust on behalf of such debtor or debtors or such third party.

(5) In this subsection, the term "demand" means a demand for payment, present or future, that--

(A) was not a claim during the proceedings leading to the confirmation of a plan of reorganization;

(B) arises out of the same or similar conduct or events that gave rise to the claims addressed by the injunction issued under

paragraph (1); and

(C) pursuant to the plan, is to be paid by a trust described in paragraph (2)(B)(i).

(6) Paragraph (3)(A)(i) does not baran action taken by or at the direction of an appellate court on appeal of an inaunction issued

tmder paragraph (1) or of the order of confirmation that relates to the injunction.

(7) This subsection does not affect the operation of section 1144 or the power of the district court to refor a proceeding under

section 157 of title 28 or any reference of a proceeding made prior to the date of the enactment of this subsection.

(h) Application to existing injonetions: -For purposes of subsection (g)--

(1) subject to paraggaph (2), if an injunction of the kind described in subsection (g)(1)(B) was issued before the date of the

enactment of this Act, as part of a plan of reorganization confirmed. by an order entered before such date, then the injunction shall

be considered to meet the reqnirement's of subsection (g)(2)(B) for purposes of subsection (g)(2)(A), and to satisfy sttbsection

(g)(4)(A)(?i), if -
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(A) the court determined at the time the plan was confirmed that the plan was fair and equitable in accordance with the

requirements of section '1329(b);

(B) as part of the proceedings leading to issuance of such injunction and confnmation of such plan, the court had appointed

a legal representative for the purpose of protecting the rights of persons that might subsequently assert demands described in

subsection (g)(4)(B) with respect to such plan; and

(C) such legal representative did not object to confirmation of such plan or issuance of such injunction; aud

(2) for purposes of paragraph (1), if a trust described in subsection (g)(2)(B)(i) is subject to a court order on the date of the

enactment of this Act staying such tn.ist from settling or paying further claims--

(A) the requirements of subsection (g)(2)(B)(ii)(V) shall not apply with respect to such trust until such stay is lifted or dissoived;

and

(B) if such trust meets such requirements on the date such stay is lifted or dissolved, such trust shall be considered to have met

such requirements continuously from the date of the enaetment of this Act.

(i) The willful failure of a creditor to credit payments received under a plan confnnedunder this title, unless the order confirming

the plan is revoked, the plan is in defaalt, or the exeditor has not received payments required to be made under the plan in

the mamier required by the plan (including crediting the amounts required under the plan), shall constitute a violation of an.

injunction under subsection. (a)(2) if the act of the creditor to collect and failure to credit payments in the manner required by

the plan caused material injury to the debtor.

(j) Subsection (a)(2) does not operate as an injunction against an act by a creditor that is the holder of a secured claim, if--

(1) such creditor retahis a security interest in real property that is the principal. residence of the debtor;

(2) such act is in the ordinary course of business between the creditor and the debtor; and

(3) such act is limited to seeking or obtaining periodic payments associated with a valid security interest in lieu of pursuit of

in rem relief to enforce the lien.

(k)(1) The disclosures required under subsection (c)(2) shall consist of the disclosure statement described in pamgraph (3),

completed as required in that parag:aph, together witb the agreement specified in subsection (c), statemeut, declaratiori, cuuiioa

and order described, respectively, in paragraphs (4) through (8), and.shall be the only disclosures required in connection with

entering into such agreeinent

(2) Disclosures made under pamgraph (1) shall be made clearly and conspicuously and in writing. The terms "Amount

Reaffinned" and "Ainual Percentage Rate" shall be disclosed more conspicuously than other tenns, data or infomtation

provided. in connection with this disclosure, except that the phrases "Before agreeing to teaffirm a debt, review these itnportant

disclosures" and "Summary of Reaffirmation Agreetnent" may be equally conspicuous. Disclosures inay be made in a different

order and may use terminology different from that set forth in paragraphs (2) through (8), except that the terms "Amomit

Reaffirm.ed" and "Annual Percentage Rate" must be used where indicated.

(3) The disclosure statement required under this paragraph shall consist of the following:

(A) The statement: "Part A: Before agreeing to reaffirm a debt, review these important disclosures:";

(B) Under the heading "Summary of Reaffnmation Agreement", the statement: "This Summary is made pursuant to the

requirements of the Bankruptcy Codc";

(C) The "Amount Reaffnmed", using that term, which shall be--
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(i) the total amount of debt that the debtor agrees to reaffum by entering into an agreement of the kind specified in subsection

(c), and

(li) the total of any fees and costs accmed as of the date of the disclosure statement, related to such total amount.

(D) In conjunction with the disclosure of the "Atnount Reaffirmed", the statements-- -

(i) "The amount of debt you have agreed to reaffirm"; and

(ii) "Your credit agreenient may obligate you to pay additional amounts which may come due after the date of this disclosure.

Consult your "`credit agreement.".

(E) The "Annua[ Percentage Rate", using that tetm, which shall be disclosed as--

_(i) if, at the time the petition is filed, the debt is an extension of credit under an open end credit plan, as the terms °credit" and

"open end. credit plan" are defined in section 103 of the Truth in Lending Act, then--

(1) the annual percentage rate detertnined under paragraphs (5) and (6) of seotion 127(b) of the Truth in Lending Act, as

applicable, as disclosed to the debtor in the most recent periodic statetnent prior to entering into an agreement of the kind

specified in subsection (c) or, if no such periodic statement has been given to the debtor during the prior 6 months, the annual

percentage rate as it would have been so disclosed at the time the disclosure statetnent is given to the debtor, or to the extent

this annual. percentage rate is not readily available or not applicable, then

(11) the simple interest rate applicable to the amount reaffirmed as of the date the disclosure stateinent is given to the debtor, or

if different sitnple interest rates apply to different balances, the simple interest rate applicable to each such balanee, identifying

the antount of each such balance included in the amount reaffirmed, or

(111) if the entity making the disclosure elects, to diselose the annual percentage rate under subclause (S) and the simple interest

rate under subclause (II); or

(ii) if, at the time the petition is filed, the debt is an extension of credit other than under an open end credit pian, as the terms

"crediP' and "open end credit plan" are defined in section 103 of the Truth in Lending Act, then-

(1) the annual percentage rate under section 128(a)(4) of the Truth in Lending Act, as disclosed to the debtor in the most recent

disciosure siatetnertt given ta the debtor prior to u,e e;.t1-.iug inL., a„ agreement of t^w,c kind specified m subseenon (c) w.th

respect to the debt, or, if no such disclosure st,aternent was given to the debtor, the annual percentage rate as it would have

been so disclosed at the time the disclosure statement is given to the debtor, or to the extent this annual percentage rate is not

readily available or not applicable, then

(II) the simple interest rate applicable to the amount reaftirmed. as of the date the disclosure statement is given to the debtor, or

if different simple interest rates apply to different balances, the simple interest mte applicable to each such balance, identifying

the amount of such balance included in the amount reaffirmed, or

(11I) if the entity making the disclosure elects, to disclose the annual percentage rate under (I) and the simple interest rate

under (II).

(F) If the underlyhtg debt transaction was disclosed as a variable mte transaction on the most recent disclosure given under the

Truth in Lending Act, by stating "The interest rate on your loan may be a variable interest rate which changes from time to

time, so that the annual percentage rate disclosed ltere may be higher or lower."

(G) If the debt is secured by a security interest which has not been waived in whole or in part or determined to be void by a

final order of the court at the time of the disclosure, by disclosing that a security interest or lien in goods or property is asserted

over some or all of the debts the debtor is reaffirming and listing the items and their original purchase price that are subject
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to the asserted security interest, or if not a pumhase-money security interest then listing by items or types and the original

amount of the loan.

(J) by tnaking the statement: "Your first payment in the amount of $_ is dueon _,_ but the future payment amount may be
different. Consult your reaffirmation agreement or credit agreement, as applicable.", and stating the mnount of the first payment

and the due date of that payment in the places provided;

(ii) by making the statement: "Your payment schedule will be:", and describing the repayment schedule with the number,

amount, and due dates or period of payments scheduled to repay the debts reaffirmed to the extent then known by the disclosing

party; or

(iii) by describing the debtor's repayinent obligations with reasonable specificity to the extent then known by the disclosing

party.

(I) The following statement: "Note: When this disclosure refers to what a creditor `may' do, it does not use the word `may' to

give the creditor specific pennission. The word `may' is used to tell you what might occur if the law permits the creditor to take

the action. If you have quesdons about your reaffinning a debt or what the law requires, consult with the attorney who heiped

you negotiate this agreement reaffirming a debt. If you don't have an attorney helping you, the judge will explain the effect of

your reaffirming a debt when the hearing on the reaffinnation agreement is held,".

(J)(i) The following additional statemeuts:
"Reaffinning a debt is a serious financial decision. The law requires you to talce certain steps to make sure the decision is in

your best interest. If these steps are not cotnpleted, the reaffirmation agreement is not effective, even though you have signed it.

"I. Read the disclosures in this Part A carefully. Consider the decision to reaffirm earefully. Then, if you want to reaffirm, sigu

the reaffitmation agreement in Part B (or you may use a separate agreement you and your creditor agree on).

"2. Cotnplete and sign Part D and be sure you can afford to make the payments you are agreeing to make and have received a

copy of the disclosure statement and a eompteted atid signed reaffirmation agreement.

"3. If you were represented by an attomey during the negotiation of your reaffirmation agreement, the attorney must have signed

the certification in Part C.

"5. The original of this disclosure must be filed with the court by you or your creditor. If a separate reaffirmation agreement

(other than the one in Part B) has been signed, it must be attached.

"6. Ifyou were represented by an attontey during the negotiation of your reaffinnatiotti agreement, your reaffirmation agreement

becomes effective upon filing with the court unless the reaf'fumation is presumed to be an undue hardship as explained in Patt D.

"7. If you were not represented by an. attorttey dta-ing the negotiation of your reaffinnation agreement, it will not be effective

unless the court approves it. The court will notify you of the hearing on your reaffumation agreement. You must attend this

hearing in bankruptcy court where thejudge wilt review your reaffirmation agreetnent. The bankruptcy court must appmve your

reaffirmation agreement as consistent with your best interests, except that no court approval is required if your reaffirmation

agreement is for a consutner debt secured by a mortgage, deed of tmst, security deed, or other lien on your real property, like

your bome.

"Your right to rescind (caneel) your reaffirmation agreement_ You may rescind (cancel) your reaffirmation agreement at any

time before the bankniptcy court enters a discharge order, or before the expiration of the 60-day period that begins on the date
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your reaffirmation agreement is filed with the court, whichever occurs later. To rescind (cancel) your reaffinnation agreement,

you must notify the creditor that your reaffirmation agreement is rescinded (or canceled).

"What are your obligations if you reafrirnr the debt? A reaffirmed debt.reniains your personaf legal obligation. It is not

discharged in your bankruptcy case. That means that if you default on your reaffirmed debt after your banlauptcy case is

over, your creditor may be able to take your property or your wages. Otherwise, your obligations will be determined by the

reaffinnation agreement which may have changed the terms of the original agreenient. For example, if you are reaffrrming

an open end credit agreement, the creditor may be permitted by that agreement or applicable law to change the terms of that

agreement in the future under certain conditions.

"Are you required to enter into a reaffirmation agreement by any law? No, you are not required to reaffirm a debt by any law.

Only agree to reaffinn a debt if it is in your best interest. Be sure you can afford the paynients you agree to make.

"What if your creditor has a security interest or lien? Your banlouptey discharge does not eliinrinate any lien on yotv property.

A'lien' is often referred to as a security interest, deed of trust, mortgage or seaurity deed. Even if you do not reaffirm and your

personal liability on the debt is discharged, because of the lien your creditor may still have the right to take the security property

if you do not pay the debt or default on it. If the fien is on an item of personal property that is exempt under your State's law or

that the trustee has abandoned, you tnay be able to redeem the item rather than reaffirm the debt. To redeem, you makc a single

payinent to the creditor equal to the current value of the security property, as agreed by the parties or detennined by the court".

(ii) In the case of a reaffinnation under subsection (tn)(2), numbered paragraph 6 in the disclosures required by clause (i) of

this subparagraph shall read as follows:
"6. If you were represented by an attoniey during the negotiation of your reaffinnation agreement, your reaffirmation agreement

becomes effective upon filing with the court.",

(4) The form of such agreement required under this paragraph shall consist of the following:

"Part B: Reaffirmation Agreement. I (we) agree to reaffinn the debts arising under the credit agreement described below.

"Brief description of credit agreetnent:

"Description of any changes to the credit agreement made as part of this reaffirmation agreement:

"Signature; Date:

«Ro..,...er:

"Co-borrower, if also reaffirming these debts:

"Accepted by creditor:

"Date of creditor acceptance:".

(5) The declaration shall consist of the following:

(A) The following certification:

"Part C: Certification by Debtor's Anoniey (If Any).

"( hereby certify that (1) this agreement represents a fully informed and voluntary agreement by the debtor (2) this agreetnent

does not hnpose an undue Irardship on the debtor or any dependent of the debtor; and (3) 1 have fully advised the debtor of the

legal effect and consequences of this agreement and any default under this agreement.

"Signature of âebtor's Attorney: Date:",

r '":rms^-,
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(B) If a presumption of undue hardship has been established with respect to such agreement, such certification shall state that

in the opinion of the attomey, the debtor is able to make the payment.

(C) In the case of a reaffirntation agreement under subsection (m)(2), subparagraph (B) is not applicable.

(6)(A) The statement in support of such agreement, which the debtor shall sign and date prior to filing with the court, shall

consist of the following:
"Part D: Debtor's Statement in Support of Reaffirmation Agreement.

"1. I believe this reaffmnation agmement will not impose an undue hardship on my dependents or me. I can afford to make the
payments on the reaffirmed debt because my monthly incotne (take home pay plus any other income received) is $_, and my

actual current monthly expenses including monthly payments on post-bankruptcy debt and other reaffirmation agreements total

$_, leaving S_ to anake the required payments on this reaffumed debt. I understand that if my income less my monthly

expenses does not leave enougb to make the payments, this reaffirmation agreetnent is presumed to he an undue hardship on

me and must be reviewed by the court. However, this presumption tnay be overaotne if I explain to the satisfaction of the court

how I can afford to mzke the payments here: _

"2. I received a copy of the Reaffirmation Disclosure Statement in Part A and a completed and signed reaffirmation agreement".

(B) Wbera the debtor is represented by an. attorney and is reaffirining a debt owed to a creditor defmed in section 19(b)(1)(A)

(iv) of the Federal Reserve Act, the statement of support of the reaffirmation agreement, whicb the debtor shall sign and date

prior to filing with the court, shall consist of the following:

"I believe this reaffimiafion agreetnent is in my financial interest. I can afford to make the payments on the reaffirmed debt. I

received a copy of the Reaffirmation Disclosure Statement in Part A and a completed and signed reaffirmation agreement ".

(7) The motion that may be used if approval of such agreetnent by the court is required in order for it to be effective, shall be

signed. and dated by the movant and shall consist of the following:
"Part E: Motion for Court Approval (To be completed only if the debtor is not rapresented by an attorney.). I (we), the debtor(s),

affum the following to be true and correct:

"I am not represented by an attorney in connection with this reaffirmation agreement.

"I believe this reaffirmation agreement is in my best interest based on the incotne and expenses I have disclosed in my Statement

in Support of this reaffitma.tion agreement, and because (provide any additional relevant reasons the court sbouid consider):

"Therefore, I ask the court for an order approving this reaffirmation agreement."

(8) The court order, which may be used to approve such agreement shall consist of the following:

"Court Order: The court grants the debtor's tnotion and approves the reaffn-mation agreement described above,".

(1) Notwithstanding any other provision of this title the following shall apply:

(1) A creditor may accept payrnents from a debtor before and after the filing of an agreement of the kind specified in subsection

(c) with the court.

(2) A creditor may accept paynients from a debtor under snch agreement that the creditor believes in good faith to be effective.

(3) The requirements of subsections (c)(2) and (k) sball be satisfied if disclosures required under those subsections are given

in good faith.
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(m)(1) Until 60 days after an agreernent of the kind specified in subseetion (c) is filed with the court (or such additional period

as the court, after notice and a hearing and for cause, orders before the expiration of such period), it shall be presumed that such

ageementis an undue hardship on the debtor if the debtor's monthly income less the debtor's monthly expenses as shown on

the debtor's completed and signed statemetit in supporf of such agreement required under subsection (k)(6)(A) is less than the

scheduled payments on the reaffirmed debt. This presumption shall be reviewed by the court. The presumption may be rebutted

in writing by the debtor if the statement includes an explanation that identifies additional sourccs of fimds to make the paynients

as agreed upon uuder the terms of such agreement. If the presumption is not rebutted to the satisfaction of the court, the court

may disapprove such agreement. No agreement shall be disappmved without notice and a hearing to the debtor and creditor,

and such hearing shall. be concluded before the entry of the debtor's discharge.

(2) This subsection does not apply to reaffirmation agreetnents where the creditor is a credit union, as defined in section 19(b)

(1)(A)(iv) of the Fedeml Reserve Act.

Credits
(Pub:L. 95-598, Nov. 6, 1978, 92 Stat. 2592; Pub.L. 98-353, Title I17, §§ 308, 455, July 10, 1984,.98 Stat. 354, 376; Pub.L.

99-554, Title 11, §$ 257(o), 282, 283(k), Oct. 27, 1986, 100 Stat. 3115-3117; Pub.L. 103-394, Title T, §§ 103, 1.1. I(a), Title V,

§ 501(d)(14), Oct. 22, 1994, 108 Stat. 4108, 4113, 4145; Pub.L. 109-8, Title II, §§ 202, 203(a), Title XII, § 1210, Apr. 20,

2005, 119 Stat. 43, 194.)
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Current through P.L. 111-264 (excluding P.L. 111-203, 111-257, and 111-259) approved 10-8-10
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§ 60. Property of ti,e estate, 11 t!.S.e.A'4. § 541

Bankroptcy Code 1541
United States Code Annotated

Title ii. Banlsttptcy (Refs & Annos)

Chapter 5. Creditors, the Debtor, and the Estate (Refs & Annos)

Subchapter 11I. The Estate (Refs & Attnos)

ii U.S.C.A. § 541

§ 541. Property of the estate

Effective: April i, 2oio

Carrentness

Property of the estate

(a) The commencement of a case under sectiou 301, 302, or 303 of this title creates an estate. Such estate is comprised of all

the following property, wherever located and by whomever held:

(1) Except as provided in subsections (b) and (c)(2) of this section, all legal or equitable interests of the debtor in property as

of the commencement of the case.

(2) All interests of the debtor and the debtor's spouse in community property as of the commencement of the case that is--

(A) under the sole, equal, or joint management and control of the debtor; or

(B) liable for an allowable claim against the debtor, or for both an allowable claim against the debtor and an allowable claim

against the debtor's spouse, to the extent that such interest is so liable.

(3) Any interest in property that the irustee reoovers under section 329(b), 363(n), 543, 550, 553, or 723 of this title.

(4) Any interest in property preserved for the benefit of or ordered transferred to the estate under section 5 10(c) or 551 of

this title.

(5) Any interest in property that would have been property of the estate if such i.nterest had been an interest of the debtor on the

date of the filing of the petition, and that the debtor acquires or becomes entitled to acquire within 180 days after such date--

(A) by bequest, devise, or inheritance;

(B) as a result of a property settlement agreement with the debtor's spouse, or of an interlocutory or final divorce decree; or

(C) as a beneficiary of a life insurance policy or of a death benefit plan.

(6) Proceed.s, product, offspring, rents, or profits of or from property of the estate, except such as are earaings from services

performed by an individual debtor after the commencement of the case.

(7) Any interest in property that the estate acquires after the commencement of the case.

(b) Property of the estate does not include--

(1) any power that the debtor may exercise solely for the benefit of an entity other than the debtor;

1'ie_:M^u,,: e'$ No , &A`T ,0 0?3i ^. F 4_ „_ e-:;r _ `J(YS .
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§ 541 . property of the estaate, t'1 U.S.C.A. § 541

(2) any interest of the debtor as a lessee rmder a lease of nonresidential real property that has terminated at the expiration of

the stated term of such lease before the commencement of the case under this title, and ceases to include any interest of the

debtor as a lessee under a lease of nonresidential real property that has tenninated at the expirztion of the stated term of such

lease during the case;

(3) any eligibility of the debtor to participate in programs authorized under the Higher Education Act of 1965 (20 U.S.C. 1001

et seq.; 42 U.S.C. 2751 et se:q.), or any accreditation status or State lieensure of the debtor as an educational institution;

(4) any interest of the debtor in liquid or gaseous hydrocarbons to the extent t,hat--

(A)(i) the debtor has transferred or has agreed to transfer snch interest pursuant to a fannout agreement or any written agreement

directly related to a farmout agreement; and

(ii) but for the operation of this paragraph, the estate could include the interest referred to in clause (i) only by virtue of section

365 or 544(a)(3) of this title; or

(B)(i) the debtor has transferred such interest pursuant to a written conveyance of a production payment to an entity that does

not participate in the operation of the property from which such production paytnent is transferred; and

(ii) but for the operation of this paragraph, the estate could inchtde the interest referred to in clause (i) only by virtue of section.
365 or 542 of this title;

(5) funds placed in an education htdividual retirement account (as defined in section 530(b)(1) of the Internal Revenue Code

of 1986) not later than 365 days before the date of the filing of the petition in a case under this title, bnt-

(A) only if the designated beneficiary of such account was a child, stepchild, gmndchild, or stepgrandchild of the debtor for

the taxable year for which funds were placed in such account;

(B) only to the extent that such funds--

(i) are not pledged or pronused to any entity in connection with any extension of credit; and.

(ii) are not excess contributions (as described in ,seotion 4973(e^,) of the Internal Revenue Code of 1986); and

(C) in the case of funds placed in allsuch accounts having the same designated beneficiary not earlier than 720 days nor later

than 365 days before such date, only so much of such funds as does not exceed $5,850 1 ;

(6) funds used. to purchase a tuition credit or certificate or contributed to an accotutt in accordance with section 529(b)(1)(A) of

the httemal. Revenne Code of 1986 under a qualified State tuition program (as defured in section 529(b)(1) of such Code) not
later than 365 days before the date of the filing of ihe petition in a case under this title, but-

(A) only if the designated beneficiary of the atuotutts paid- or contributed to suclr tuition program was a child, stepchild,
grandchild, or stepgrandchild of the debtor for the taxable year for which funds were paid or contributed;

(B) with respect to the aggregate amount paid or contributed to such program having the same designated beneficiary, only so

much of such amount as does not exceed the total contributions pennined under section 529(b)(7) of sucb Code with respect to

such beneficiary, as adjusted beginning on the date of the filing of the petition in a case under this title by the annual increase or

decrease (rounded to the nearest tentbof 1 percent) in the education expenditure category of the Consutner Price hidex prepared

by the Department of Labor; and

(C) in the case of funds paid or contributed to such program having the same designated beneficiary not earlier than 720 days

nor later than 365 days before such date, only so much of such funds as does not exceed $5,8501 ;
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§ 541. Property of the esfate,'f 9 U.$.G.,fi. § 541

(7) any amount-

(A) withbeld by an employer from the wages of employees for payment as contributions--

(i) to--

(I) an etnployee benefit plan that is subject to title I of the Employse Retirement Income Security Act of 1.974 or under an

employee benefit plan which is a govemmental plan under section 414(d) of the Interual. Revenue Code of 1986,;

(II) a deferred compensation plan under scation 457 of the Internal Revenue Code of 1986; or

(III) a tax-deferredannuity under seetion 403(b) of the Internal Revenue Code of 1986;

except that such atnount under this subparagrapb shall not constitute disposable income as defined in section 1325(b)(2); or

(ii) to a health insurance plan regulated by State law whether or not subject to such title; or

(B) received by an etnployer from employees for payment as contribufions--

(i) to--

(1) an employee benefit plan that is subject to title I of the Employee Retirement Income Security Act of 1974 or under an

etnployee benefit plan which is a governmental plan under section 414(d) of the Interrial Revenuc Code of 1986;

(Il) a deferred cotnpensation plan under section 457 of the Internal Revenne Code of 1986; or

(III) a tax-deferred annuity under section 403(b) of the Internal Revenue Code of 1986;

except that such amount under this subparagraph shall not con.stitute disposable income, as defined in section 1325(b)(2); or

(ii) to a health ittsurance plan regulated by State law whether or not subject to such title;

(8) subject to subchapter III of chapter 5, any interest ofthe debtor in property where the debtor pledged or sold tangible personal

property (other than securities or written or printed evidences of indebtedness or title) as coAateral. for a loan or advance of

money given by a person licensed underlaw to make such loans or advances, where-

(A) the tangible personal property is in the possession of the pledgee or transferee;

(B) the debtor has no obligation to repay the money, redeem the collateral, or buy back the property at a stipulated price; and

(C) neither the debtor nor the trustee have exercised any right to redeem provided under the contract or State law, in a timely

manner as provided under State law and section 108(h); or

(9) any interest in cash or cash equivalents that constitute proceeds of a sale by the debtor of a money order that is made--

(A) on or after the date that is 14 days prior to the date on which the petition is filed; and

(B) under an agreement with a money order issuer that prohibits the commingling of such proceeds with property of the debtor

(notwithstanding that, contrary to the agreement, the proceeds may have been commingled with property of the debtar),

unless the money order issuer had not taken action, prior to the filing of the petition, to require compliance with the prohibition.

Paragraph (4) shall not be construed to exclude from the estate any consideration the debtor retains, receives, or is entitled to

receive for transferring an interest in liquid or gaseous hydrocarbons ptusuant to a fatmout agreement.
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§ 541. Property of the estate, 11 U.8 :.A. § 541

(c)(1) Except as provided in paragraph (2) of this subsection, an interest of the debtor in property becomes property of the estate
under subsection (a)(I), (a)(2), or (a)(5) of this section notwithstanding any provision in an agreement, transfer instrmnent, or

applicable nonbankruptcy law--

(A) that restricts or conditions transfer of such iuterest by the debtor; or

(B) that is conditioned on the insolvency or fmancial condition of the debtor, on the commencement of a case under this titie,

or on the appointment of or taking possession by a trustee in a case under this title or a custodian before such commencement,

and that effeots or gives an option to effect a forfeiture, modification, or tertnination of the debtor's interest in property.

(2) A restriction on the transfer of a beieficial interest of the debtor in a trust that is enforceable under applicable nonbankruptcy

law is enforceable in a case underthis title.

(d) Property in which the debtor holds, as of the conunencement of the case, only legal title and not an equitable interest, such

as a mortgage secured by real property, or an interest in such a mortgage, sold by the debtor but as to which the debtor retains

legal title to service or supervise the servicing of such niortgage or interest, becomes property of the estate under subsection.

(a)(1) or (2)of this section only to the extent of the debtor's legal title to such property, but not to the extent of any equitable

interest in such property that the debtor does not hold.

(e) In determining whether any of the relationships specified in pamgraph (5)(A) or (6)(A) of subsection (b) exists, a legally

adopted child of an individual (and a child who is a tnember of an individual's household, if placed with such individual by

an authorized placement agency for legal adoption by such individual), or a foster child of an individual (if such child has as

the child's principal place of abode the home of the debtor and is a member of the debtor's household) shall be treated as a

child of such individual by blood.

(f) Notwithstanding any other provision of this title, property that is held by a debtor that is a corporation described in section
501(c)(3) of the Internal Revenue Code of 1986 and exempt frotn tax under section 501(a) of such Code may be transferred to

an entity that is not such a corporation, but only under the sanie condiHons as would apply if the debtor had not filed a case

under this title.

Credits

(Pub.L. 95-598, Nov. 6, 1978, 92 Stat. 2594; Pub.L. 98-353, Title 111, §§ 363(a), 456, July 10, 1984, 98 Stat. 363, 376; Pub.L.

101-508, Titie III, § 3007(ct)(2), Nov. 5, 1990, 104 Stat. 1388-28; Pub.L. 102-486, Title XXX; § 3017(b), Oct. 24, 1992, 106

tat 3130; PumL. 103-394, Title'C, 208(b), 223, Oct. 2? t g94, t ng cra,. n12q a? 29; Ptsb.L. 109-8, F;e i ;§^(a)Ti ze

]7I,, § 328, Titie XII, §§ 1212, 1221(c), 1230, Apr. 20, 2005, 119 Stat. 65, 97, 194, 196,, 201.)

Dollar amount as adjusted by the Judicial Conference of the United States. See Adjustment of Dallar Amounts notes set out under

this section and 11 U.S.C.A_ § 104.

Notes of Decisions (2546)

Current througb P.L. 111-264 (excluding P.L. 111-203, 11.1-257, and 11.1-259) approved 10-8-10
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§;i42.'Ccsrrtover^ of property to the estate, 11 U.S.C.A. § 542

Bankruptcy Code 1542

1Jnited States Code Annotated

Title U. Baniauptcy (Refs & Annos)

Chapter 5, Creditors, the Debtor, and the Estate (Refs & Annos)

Subchapter 111. The Estate (Refs & At.iaos)

11 U.S.C.A. § 542

rY4.a.lttrnover of property to the estate

Currentness

Turnover of property to the estate

(a) Except as provided in subsection (c) or (d) of this seetion, an entity; otber than a custodian, in possession, custody, or control,

during the case, of property that the trustee may use, sell, or lease under section 363 of this title, or that the debtor may exempt

under section 522 of this title, shall deliver to the trustee, and account for, such property or the value of sucb property, unless

such property is of inconsequential value or benefit to the estate:

(b) Except as provided in subsection (e) or (d) of this section, an entity that owes a debt that is property of the estate and that
is matured, payable on detttand, or payable on order, shall pay such debt to, or on the order of, the trustee, except to the extent

that such debt may be offset under section 553 of this title against a claim against the debtor.

(e) Except as provided in section 362(a)(7) of this title, an entity that has neither actual notice nor actual knowledge of the

commencement of the case conceming the debtor may transfer properly of the estate, or pay a debt owing to the debtor, in

good faith and other than in the rnanner specified in subsection (d) of this section, to an entity other thati the trustee, witb the

same effect as to the entity inaking such transfer or payment as if the case under this title conceming the debtor had not been

conunenced.

(d) A life insurance company may transfer property of the estate or property of the debtor to such company in good faith, with

the same effect with respect to such company as if the case under this title concerning the debtor had not been eommenced, if

such transfer is to pay a premium or to carry out a nonf"orteiture insurance option, and is required to be made autotnaticaiiy,

under a life insurance contract with such cotnpany that was entered into before the date of the filing of the petition and that

is property of the estate.

(e) Subject to any applicable privilege, after notice and a hearing, the court may order an attomey, accountant, or other person

that holds recorded information, including books, docutnents, records, and papers, relating to the debtor's property or financial

affairs, to turn over or disclose such recorded information to the trustee.

Credits
(Pub.L. 95-598, Nov. 6, 1978, 92 Stat. 2595; Pub.L. 98-353, Title III, § 457, July 10, 1984, 98 Stat. 376; Pub.L. 103-394, Title

V, § 501,(d)(]6), Oct. 22, 1994, 108 Stat. 4146.)

Current through P.L. ? 11-264 (excluding P.L. 111-203, 111-257, and 111-259) approved 10-8-10
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§ 543. Turnover of property by a custodian, tt t3,3s".G.A. § 543

Bankruptcy Code (543

United States Code Annotated

Title tt: Bankruptcy (Refs & Annos)

Chapter g. Creditors, the Debtor, and the Estate (Itefs &Annos)

Subchapter IIT. The Estate (Refs & Annos)

ii U.S.C.A. § 543

§ 543. Turnover of property by a custodian

Cnrrentness

Turnover of property by a custodian

(a) A custodian with knowledge of the comineneement of a case unde-r this title conceming the debtor may not make any

disbursement from, or take any action in the administration of, property of the debtor, proceeds, product, offspring, rents, or

profits of such property, or property of the estate, in the possession, custody, or control of such custodian, except sucb action

as is necessary to preserve such property.

(b) A custodian shall-

(1) daliver to the tntstee any property of the debtor held by or transferred to such custodian, or proceeds, product, offspring,

rents, or profits of such property, that is in such custodian's possession, custody, or control on the date that such custodian

acquires knowledge of the cotirmencetnent of the ease: and.

(2) file an accounting of any property of the debtor, or proceeds, product, offspring, rents, or profits of such property, that, at

any time, caine into the possession, custody, or controi of such custodian.

(o) The court, after notice and a hearing, shall--

(1) protect all entities to whicb a custodian has becotne obligated with respect to such property or proceeds, product, offspring,

nr nrnfits of ._uc.h property;rents, _ r-__-._

(2) provide forthe payment of reasonable compensation for services rendered and costs and expenses incarredby such custodian;

and

(3) surcharge such custodian, other than an assignee for the benefit of the debtor's creditors that was appointed or took possession

more than 120 days before the date of the filing of the petition, for any improper or excessive disbursement, other than a

disbursement that has been made in aceordance with applicable law or that has been approved, after notice and a heating, by a

court of competent jurisdiction before the commencement of the case under this titl.e.

(d) After notice and hearing, the bankmptcy court--

(1) may excuse cotnpliance with subsection (a), (b), or (c) of this section if the interests of creditors and, if the debtor is not

insolvent, of equity security holders would be better served by permitting a custodian to continue in possession, custody, or

control of such property, and

(2) shall excuse compliance with subsections (a) and (b)(1.) of this section if the custodian is an assignee for the benefit of the

debtor's creditors that was appointed or taok possession more than 120 days before the date of the filing of the petition, unless

compliance with such subsections is necessary to prevent fraud or in,justice.

,:s ,tt v'4iSo
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§ 843. Turnover of ccropeaty by a custodian, 11 U.&C.A. § 54,3

Credits
(Pub.L. 95-598, Nov. 6, 1978, 92 Stat. 2595; Pub.

V, j 501(d)(17), Oct. 22, 1994,108 Stat. 4146.)
98-353, Title III, § 458, July 30, 1984, 98 Stat. 376; PubS,. 103-394, Title

Notes of Decisions (98)

Current through P.L. 111-264 (excluding P.L. 111-203, 111-257, and 111-259) approved 10-8-10
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§544. T runtee as lien creditor and as successor tn certain creditors and purchasers, 91 U.S.C.A. § 544

Bankruptcy Code 1544

United States Code Annotated

Title ii. Banlmiptcy (Refs &Annos)

Chapter 5. Creditors, the Debtar, and the Estate (Refs & Annos)

Subchapter III. The Estate (Refs & Annos)

u U.S.C.A. § 544

g 544. Trustee as lien creditor anrl as successor to certain creditors and purchasers

Effective: June i9, i99$
Cturentness

Trustee as lien creditor and as successor to certain creditors and purchasers

(a) The trustee shall have, as of the commencement of the case, and without regard to any knowledge of the trustee or of any

creditor, the rights and powers of, or may avoid any transfer of property of the debtor or any obligation incurred by the debtor

that is voidable by--

(1) a creditor that extends credit to the debtor at the time of the cornmencement of the case, and that obtains, at such titne and

with respect to sueh credit, a judicial lien on all property on whicb a creditor on a simple contract could have obtained such

a judicial lien, whether or not such a creditor exists;

(2) a creditor that extends credit to the debtor at the time of the contmencement of the case, and obtains, at such time and with

respeet to such credit, an execution against the debtor that is returned unsatisfied at such fnne, whether or not such a creditor

exists; or

(3) a bona fide purchaser of real property, other than fixtures, from the debtor, against whom applicabie law permits such transfer

to be perfected, that obtains the status of a bona fide purchaser and has perfected such transfer at the time of the commencement

of the case, whether or not such a purchaser exists.

l"o1'(1) Sxcep- as^ as Frovided ir. paragraph s"' , the trustee may avoid ^ny transfer of an interest of the debtor in property or any°!
obligation incurred by the debtor that is voidable under applicable law by a creditor holding an unsecured claim that is allowable

under section 502 of this title or that is not allowable only under section 502(e) ofthis title.

(2) Paragraph (1) shall not apply to a transfer of a charitable contribution (as that term is defined in scction 548(d)(3)) that

is not covered under section 548(a)(1)(B), by reason of section 548(a)(2). Any elaim by any person to recover a transferred

contribution described in the preceding sentence under Federal ox State law in a Federal or State court shall be preempted by

the comtnencement of the case.

Credits
(Pub.L. 95-598, Nov. 6, 1978, 92 Stat. 2596; Pub.L. 98-353, Title III, § 459, July 10, 1984, 98 Stat. 377; Pub.L. 105-183, §

3(b), June 19,1998, 112 Stat. 518.)

Notes ofDecisons (1672)

Current through P.L. 1.17.-264 (excluding P.L. 111-203, 111-257, and 111-259) approved 10-8-10
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§ 545. Statutory €iet?s,'3? U.S.C.A. § 545

Bankruptcy Code 1545

United States Code Arutotated

Title ii. Banlrnptey (Refs & Annos)

Chapter 5. Creditors, the Debtor, and the Estate (Refs & Annos)

Subenapter IIL The Estate (Refs & Annos)

r.i U.S.CA. § 545

§ 545. Statutory liens

Currentsress

Statutory liens

The trustee may avoid the fixing of a statutory lien on property of the debtorto the extent that such lien--

(1) first becomes effective against the debtor-

(A) when a case under this title concerning the debtor is commenced;

(B) when an insolvency proceeding other than under this title conceming the debtor is commenced;

(C) when a custodian is appointed or authorized to take or takes possession;

(D) when the debtor becomes insolvent;

(E) when the debtor's financial condition fails to meet a specified standard; or

(F) at the time of an execution against property of the debtor levied at the instance of an entity other than the holder of such

statutory lien;

(2) is not perfected or enforceable at the tnne of the commencement of the case against a bona fide purebaser that purchases

saeh property at the time of the cor,u;yence:ueat of the case, whether or not such a pu.chW... ..as:s except in any case in svhich

a purchaser is a purchaser described in section 6323 of the internal Revenue Code of 1986, or in any other snnilar provision

of State or local law;

(4) is a€ien of distress for rent.

Credits
(Pub.L.. 95-598, Nov. 6, 1978, 92 Stat. 2597; Pub.L. 98-353, Title III, § 460, July 10, 1984, 98 Stat. 377; Pub.L. 109-8, Title

VII, § 711, Apr. 20, 2005, 119 Stat. 127.)

Notes ofDecisioiu (224)

Current through P.L. 111-264 (excluding P.L. 111-203, 111-257, and 111-259) approved 10-8-10
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§ 546. ti.amitatRonr> on avoi¢d6n¢t powers, 11 US.C.6a. § 546

Bankruptcy Code ; 546

United States Code Annotated

Titie ii. Bankruptcy (Refs & Annos)

Chapter 5. Creditors, the Debtor, and the Estate (Refs & Annos)

Subchapter III. The Estate (Refs & Annos)

ti U.S.C.A. § 546

§,46. Limitations on avoid.ing powers

Effective: December t2, 2oo6

Currentness

Limitations on avoiding powers

(a) An action or proceeding under sectian 544, 545, 547, 548, or 553 of this title may not be commenced after the earlier of--

(1.) the later of--

(A) 2 years after the entry of the order for relief; or

(B) I year afler the appointment or election of the first trustee under section 702, 1104, 1163, 1202, or 1302 of this title if such

appointment or such election occurs before the expiration of the period specified in subparagraph (A); or

(2) the time the case is closed or dismissed.

(6)(1)The rights and powers of a trustee under sections 544, 545, and 549 of this title are subjeet to any generally applicable

law that--

(A) permits perfection of an interest in property to be effective against an entity that acquires rights in such property.before

the date of perfection; or

(B) provides for the maintenance or continuation of perfection of an interest in property to be effective against an. ontit- t hat

acquires rigbts in such property before the date on which action is talcen to effect such maintenance or continuation.

(2) If=-

(A) a law described in paragraph (1) reqnires seizure of such property or cotnmencement of an action to accomplish such

perfection, or maint.enance or continuation of perfection of an interest in property; and

(B) such property has not been seized or such an action has not been commenced before the date of the filing of the petition;
such interest in such property shall be perfected, or perfection of such interest shall be maintained or continued, by giving notice

within the time fixed by such law for such seizure or such connnencement.

(e)(1) Except as provided in subsection (d) of this section and in section. 507(c), and subjeet to the prior rights of a holder of

a security interest in such goods or the proceeds thereof, the rights and powers of the trustee under sections 544(a), 545, 547,

and 549 are subject to the right of a seller of goods that has sold goods to the debtor, in the ordinary course of such seilet's
business, to reclaim such goods if the debtor has received such goods while insolvent, within 45 days before the date of the
commencement of a case under this title, but such seller may not reclaim such goods unless such sel.ler demands in writing

reclamation of such goods-

f:TN1nrR6on Pptjig(6 I t .;si;:7.
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§ 545. Limitatioaas- on avoidinq powers, 13 U.S.C.A. y 546

(A) not later than 45 days after the date of receipt of such goods by the debtor; or

(B) not iater than 20 days after the date of commencement of the ease, if the 45-day period expires after the commenceinent

of the case.

(2) If a seller of goods fails to provide notice in the manner described in paragrapb (1), the seller still may assert the rights

contained in seetion 503(b)(9).

(d) In the case of a seller who is a producer of grain sold to a grain storage faoility, owned or operated by the debtor, in the

ordinary course of such seller's business (as such terms are defltied in section 557 of this title) or in the case of a United States

fisherman who has caught fish sold to a fish processing facility owned or operated by the debtor in the ordinary course of sueb

fishemtan's business, the rights and powers of the trustee under sections 544(a), 545, 547, and 549 of this title are subject to

any statutory or common law right of such producer or fishertnau to reclaim such grain or fish if the debtor has received such

grain or fish while insolvent, but--

(1) such producer or fisherman may not reciaim any grain or fish unless such producer or fishertnan demands, in writiug,
reclamation of such grain or fish before ten days after receipt thereof by the debtor; and

(2) the court may deny reclamation to such a producer or fishemian with a right of reclantation that has made such a demand

only if the court secures such claim by a lien.

(e) Notwithstanding sections 544, 545, 547, 548(a)(1)(B), and 548(b) of this title, the tntstee may not avoid a transfer that is a

margin payment, as defined in section 101, 741, or 761 of this title, or settlement payment, as definedin section 101 or 741 of

this title, made by or to (or for the benefit of) a commodity broker, forward contract tnerchant, stockbroker, financial institution,
financial participant, or securities clearing agency, or that is a transfer made by or to (or for the benefit of) a commodity broker,
forward contract merchant, stockbroker, financial institution, financial participant, or seeurities clearing agency, in connection
with a securities contract, as defined in section. 741(7), cotnmodity eontract, as defined in section 761(4), or forward contraet,

that is made before the eommencement of the case, except under seetion 548(a)(1)(A) of this tifle.

(f) Notwithstanding s-ections 544, 545, 547, 548(a)(1)(B), and 548(b) of this title, the trustee may not avoid a transfer made by

or to (or for the benefit of) a repo participant or financial participant, in connection with a repurchase agreement and that is

made before the commencement of tbe case, except under section 548(a)(1.)(A) of this title.

(g) Notwithstanding sections 544, 545, 547, 548(a.)( )(B ) and 548(b) of this title, the trustee may not avoid a transfer, made by

or to (or for the benefit of) a swap participant or fmancial participant, under or in connection with any swap agreement and that

is made before the commencement of the case, except under section 548(a)(I . )(A) of this title.

(h) Notwithstanding the rights and powers of a trustee under sections 544(a), 545, 547, 549, and 553, if the court determines

on a motion by the trustee made not later than 120 days after the date of the order for relief in a case under chapter 11 of this
title and after noticeand a hearing, that a retam is in the best interests of the estate, the debtor, with the consent of a creditor
and subject to the prior rights of holders of security interests in such goods or the proceeds of such goods, may return goods
shipped to the debtor by the creditor before the commencement of the case, and the creditor may offset the purchase price of
such goods against any claim of the creditor against the debtor that arose before the commencement of the case.

(i)(1) Notwithstanding paragraphs (2) and (3) of section 545, the trustee may not avoid a warehousetnan's lien for storage,

transportation, or other costs incidental to the storage and handling of goods.

(2) The prohibition under paragraph (1) shall. be applied in a marmer consistent with any State statute applicable to such lien

that is similar to section 7-209 of (be TJnifonn Conmtercial Code, as in effect on the date of enactment of the Bankruptcy Abuse

Prevention and Consumer Protection Act of 2005, or any successor to such sectiou 7-209.

r to .a, ._U .S .
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(j) Notwithstanding sections 544, 545, 547, 548(a)(1)(B), and 548(b) the trustee may not avoid a transfer tnade by or to (or

for the benefit of) a master netting agreement participant under or in connection with any master netting agreement or any

individual contract covered thereby that is made before the comniencement of the case, except mader section 548(a)(1)(A) and

except to the extent that the trustee could otherwise avoid such a transfer made under an individual contract covered by such

rnastsa netting agreement.

Credits

(Pub.L. 95-598, Nov. 6, 1978, 92 Stat. 2597; Pub.L. 97-222, § 4, July 27, 1982, 96 Stat. 236; Pu1t:L. 98-353, Title IST, §§ 351,

393, 461, July 10, 1984, 98 Stat. 358, 365, 377; Pub.L. 99-554, Title 11, §§ 257(d), 2830), Oot. 27, 1986, 100 Stat. 3114,3117;

Pnb.L. 101-311, Tit1c I, § 103, Titlc II, § 203, June 25, 1990, 104 Stat. 268, 269; Pub.L. 103-394, Title 11, §§ 204(b), 209, 216,

222(a), Title V, § 501(b)(4), Oct. 22, 1994, 108 Stat. 4122, 4125, 4126, 4129, 4142; Pub.L. 105-185, § 3(c), June 19, I998, ].12

Stat. 518; Pub.L. 109-8, Title IV, § 406, Title IX, §§ 907(e), (o)(2), (3), Title XII, § 12270), Apr. 20, 2005, 119 Stat. 105, 177,

182, 199; Pub.L. 109-390, § 5(b), Dec. 12, 2006, 120 Stat. 2697.)

Notes of Decisions (687)

Cuirent through P.L. 111-264 (excluding P.L. 111-203, 111-257, and 111-259) approved 10-8-10
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3 547. Preferences, 11 U.S,C.A. § 547

Bankruptcy Code 1547

United States Code Annotated

Title u. Bankruptcy (Refs & Annos)

Chapter 5. Creditors, the Debtor, and the Estate (Refs & Annos)

Subchapter III. The Estate (Refs & Annos)

n U.S.C.A. § 547

§ 547. Preferences

Effective: April i, 2oro

Cttrrentness

Preferences

(a) In this section--

(1) "inventory" means personal property leased. or furnished, held for sale or lease, or to be furnished under a contract for

service, raw materials, work in process, or materials used. or consumed in a business, including farm products such as crops

or livestock, held for sale or lease;

(2) "new value" means money or money's worth in goods, services, or new credit, or release by a transferee of property

previously transferred to such transferee in a transaction that is neither void nor voidable by the debtor or the trustee under any

applicable law, including proceeds of such property, but does not include an obligation substituted for an existing obligation;

(3) "receivable" means right to payment, whcther or not such right has been eamed by perfbrmance; and

(4) a debt for a tax is incurred on the day when such tax is last payable without penalty, including any extension.

(b) Except as provided in subsections (c) and (i) of this section, the trustee may avoid any transfer of an interest of the debtor

in property-

(1) to or for the benefit of a credit.or;

(2) for or on account of an antecedent debt owed by the debtor before such transfer was made;

(3) made while the debtor was insolvent;

(4) made--

(A) on or within 90 days before the date of the fillng of the petition; or

(B) between ninety days and one year before th.e date of the filing of the petition, if such creditor at the time of such transfer

was an insider; and . , _

(5) that enables such creditor to receive more than such creditor would receive if--

(A) the case were a case under chapter 7 of this title;

(B) the transfer had not been made; and
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(C) such creditor received payment of such debt to the extent provided by the provisions of this title.

(e) The trustee may not avoid under this section a transfer-

(1) to the extent that such transfer was-

(A) intended by the debtor and the creditor to or for whose benefit such transfer was tnade to be a contemporaneous exchange

for new value given to the debtor; and

(B) in fact a substantially contemporaneous exchange;

(2) to the extent that such transfer was in payment of a debt incurred by the debtor in the ordinary course of business or financial

affairs of the debtor and the transferee, and such transfer was--

(A) made in the ordinary course of business or financial affairs of the debtor and the trnnsferee; or

(B) made according to ordinary business terms;

(3) that creates a seeurity interest in property acquired by the debtor--

(A) to the extent such security interest secures new value that was--

(i) given at or after the signing of a security agreement that contains a description of such property as collateral;

(ii) given by or on behalf of the sectued party under such agreement;

(iii) given to enable the debtor to acquire such property; aad

(iv) in fact used by the debtor to acquire such property; and

(B) that is perfected on or before 30 days after the debtor receives possession of such property;

(4).to or for the benefit of a creditor, to the extent that, after such transfer, such creditor gave new value to or for the benefit

of the debtor--

(A) not secured by an otherwise unavoidable secutity interest; and

(S) on account of which new value the debtor did not make an otherwise unavoidable transfer to or for the benefit of such

creditor;

(5) that creates a perfected security interest in inventory or a receivable or the proceeds of either, except to the extent that the

aggregate of all such transfers to the trussferee caused a reduction, as of the date of the filing of the petition and to the prejudice

of other creditors holding unsecured claims, of any amount by which the debt secured by such security interest exceeded the

value of all security interests for such debt on the later of--

(A)(i) with respect to a transfer to which subsection (b)(4)(A) of this section applies, 90 days before the date of the filing of

the petition; or

(ii) with respect to a transfer to which subsection (b)(4)(B) of this section applies, one year before the date of the filing of

the petition; or

(B) the date on which newvalue was first given under the security agreement creating such security interest;

(6) that is the fixing of a statutory lien that is not avoidable under section 545 of this title;
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(7) to the extent such transfer was a bona fide paytnent of a debt for a domestic support obligation;

(8) if, in a case filed by an individual debtor whose debts are primarily consumer debts, the aggregate value of a21 property that

constitutes or is affected by such transfer is less than $600; or

(9) if, in a case filedby a debtor whose debts are notprimarily consumer debts, the aggregate value of all property that constitutes

or is affected by such transfer is less than $5,850 1.

(d) The trustee may avoid a transfer of an interest in property of the debtor transferred to or for the benefit of a surety to

secure reunbursement of such a surety that fumished a bond or other obligation to dissolve a judicial lien that would have been

avoidable by the trustee under subsection (b) of this section. The liability of such surety under such bond or obligation shall be

discharged to the extent of the value of such property recovered by the trustee or the amount paid to the trustee.

(e)(1) For the purposes of this section--

(A) a transfer of real property other than ftxtures, but including the interest of a seller or purchaser under a contract for the sate
o f real property, is perfected when a bona fide purchaser of such property from the debtor against whom applicable law permits

such tranafer to be perfected cannot acquire an interest tnat is superior to the interest of the transferee; and

(B) a transfer of a fixture or property other than real property is perfected when a creditor on a simple contract cannot aequ9re

a judicial lien that is superior to the interest of the transfCree.

(2) For the purposes of this section, except as provided in paragraph (3) of this subsection, a transfer is made--

(A) at the time sucb transfer takes effect between the transferor and the transferee, if such transfer is perfected at, or within 30

days after, such titne, except as provided in subsection (c)(3)(B);

(B) at the time such transfer is perfected, if such transfer is perfected after such 30 days; or

(C) innnediately before the date of the filing of the petition, if such transfer is not perfected at the later of--

(i) the comsnencement of the case; or

(ii) 30 days after such transfer takes effect between the transferor and the transferee.

(3) For the purposes of this section, a transfer is not made nntil the debtor has acquired rights. in the property tr•ansferred.

(f)'For the purposes of this section, the debtor is presumed to have been insoivent on and during the 90 days itnmediately

preceding the date of the filing of the petition.

(g) For the purposes of this section, the trustee has the burden of proving the avoidability of a transfer under subsection (b) of

this section, and the creditor or party in interest against whom recovery or avoidance is sought has the burden of proving the

nonavoidability of a transfer under subsection (c) of this section_

(h) The t.rustee may not avoid a transfer if such transfer was made as a part of an alternative repayment schedule between the

debtor and any creditor of the debtor created by an approved nonprofit budget and credit counseling agency.

(i) If the trustee avoids under subsection (b) a transfer made between 90 days and I year before the date of the filing of the
petition, by the debtor to an entity that is not an insider for the benefit of a creditor that is an insider, such transfer shall be

considered to be avoided tmder this section only with respect to the creditor that is an insider.
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Credits
(Pub.L. 95-598, Nov. 6, 1978, 92 Stat. 2597; Pub.L. 98-353, Tide 11I, §§ 310, 462, July 10, 1984, 98 Stat. 355, 377; Pub.L.

99-554, Title IL § 283(m), Oct. 27, 1986, 100 Stat 3117{ Pub.L, 103-394, Title II, § 203, Title ]II, § 304(f), Oct. 22, 1994,

108 Stat 4121, 4133; Pub.L. 109-8, Title 11. §§ 201(b), 217, Title IV, §§ 403, 409, Title XII, § 1213(a), 1222, Apt. 20, 2005,

119 Stat. 42, 55, 104, 106, 194, 196.)

1 Doliar amount as adjusted by the Judicial Conference of the United States. See Adjustment of Dollar Amounts notes set out under

this section and 11 U.S.C.A. x 104.

Notes of Decisions (3469)

Current throughP.L. 111-264 (excluding P.L. 111-203, 111-257, and 111-259) approved 10-8-10
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§ 548. FrauduEent transfers and obligations, 11 t7 .S.r^,.A. § 548

Bankruptcy Code 1548

United States Code Annotated

Title ii. Banlwuptcy (Re£s & Annos)

Chapter 5. Creditors, the âebtor, and the Estate (Refs & Annos;

Subchanter III. The Estate (Refs & Annos)

ii U.S.C.A. § 548

§ 548. Fraudulent transfers and obligations

Currentness

Fraudulent transfers and obligations

(a)(1) The ttustee may avoid any transfer (including any transfer tn or for the benefit of an insider under an entployment contraet)

of an interest of the debtor in property, or any obligation (including any obligation to or for the benefit of an insider under an

empl.oytnent contract) utctured by the debtor, that was made or incurred on or within 2 years before the date of the filing of

the petition, if the debtor voluntarily or involuntarily--

(A) made such transfer or inourred such obligation with actual intent to hinder, delay, or defraud any entity to which the debtor

was or became, on or after the date that such transfer was made or such obligation was incurred, indebted; or

(B)(i) received less than a reasonably equivalent value in exchange for such transfer or obligation; and

(ii)(f) was iusoivent on the date that such transfer was made or such obligation was incurred, or became insolvent as a result

of snch transfer or obligation;

(Ll) was engaged in business or a transa9tion, or was about to engage in business or a traasaction, for which any pmperty

remaining with the debtor was an unreasonably small capital;

(IIl) intended to incur, or beiieved that the debtor would incur, debts that would be beyond the debtor's ability to pay as sucb

rtebtc matnmi; or

(IV) made such transfer to or for the benefit of an insider, or incurred such obligation to or for the benefit of an insider, under

an etnployment contract and not in the ordinary cottrse of business.

(2) A tmttsfer of a charitable contribution to a qualified religious or charitable entity or organization shall not be considered to

be a transfer covered under paragraph (].)(B) in any case in which--

(A) the amount of that contribution does not exceed 15 percent of the gross annual inconae of tne debtor for the year in which

the transfer of the contribution is made; or

(B) the contribution made by a debtor exceeded the percentage amount of gross annual ineome specified in subparagraph (A),

if the transfer was oonsistent witb the practices of the debtor in making charitable contributions.

(b) The trastee of a partnership debtor may avoid any transfer of an interest of the debtor in property, or any obligation incurred

by the debtor, that was made or incurred on or within 2 years before the date of the filing of tba petition, to a general partner in

the debtor, if the debtor was insolvent on the date such transfer was made or such obligation was incurred, or became insolvent

as a result of sttch transfer or obiigation.
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(c) Except to the extent that a transfer or ob(igatlon voidable under this section is voidable under section 544, 545, or 547 of

this title, a transferee or obligee of such a transfer or obligation that takes for value and in good faith has a lien on or may retain
any interest transferred or may enforce any obligation incurred, as the case may be, to the extent that such transferee or obligee

gave value to the debtor in exchange for such transfer or obligation.

(d)(1) For the purposes of this section, a transfer is made when such transfer is so perfected that a bona fide purchaser from the
debtor againstwhom applicable law permits such transfer to be perfected cannot acquire an interest in the property transferred
that is superior to the interest in such property of the transferee, but if such transfer is not so perfected before the commencement
of the case, such transfer is made immediately before the date of the filing of the petition.

(2) In this section--

(A) "value" means property, or satisfaction or securing of a present or antecedent debt of the debtor, but does not include an

unperfonned promise to fumish support to the debtoror to a relative of the debtor;

(B) a commodity broker, forward contract merchant, stockbroker, financial institution, financial participant, or securities

clearing agency that receives a margin payment, as defined in section 101, 741, or 761 of this tit9e, or settlement payment, as

defined in section 101 or 741 of this title, takes for value to the extent of such payment;

(C) a repo participant or fmancial participant that receives a margin payment, as defined in section 741 or 761 of this title, or

settlement payment, as defined in section 741 of this title, in connection with a repurchase agreement, takes for vahte to the

extent of such payment;

(ll) a swap participant or financial participant that receives a transfer in connection with a swap agrectnent takes for value to

the extent of such transfer; and

(E) a master netting agreement participant that receives a transfer in connection with ainaster netting agreement or any

individual contract covered thereby takes for value to the extent of such transfer, except that, with respeet to a transferunder

any individual contract covered thereby, to the extent that such master netting agreement participant otherwise did not take (or

is otherwise not deemed to have taken) such transfer for value.

(3) In this section, the tenn "charitable contribution" means a charitable contribution, as that term is defined in se-ction 170(e)

of the lntemal Revenue Code of 1986, if that contribution-

(A) is made by a nattiral person; and

(B) consists of=-

(i) a financial instrument (as that tenn is defined in section 731(c)(2)(C) of the Intemat Revenue Code of 1986); or

(ii) cash.

(4) In this section, the tenn "qnalified religious or charitabie entity or organization" means--

(A) an entity described. in section 170(c)(1) of the Internal Revenue Code of 1986; or

(B) an entity or organization described in section 170(c)(2) of the internal Revenue Code of 1986.

(e)(1) In addition to any transfer that the trustee may otherwise avoid, the trustee may avoid any transfer of an interest of the

debtor in property that was made on or within 10 years before the date of the fihng of the petition, if--

(A) such transfer was made to a self-settled trust or similar device;
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(B) such transfer was by the debtor,

(C) the debtor is a beneficiary of such trust or siinilar device; and

(D) the debtor made such transfer with actual intent to hinder, delay, or defraud any entity to which the debtor was or becaine,
on or after the date that such transfer was made, indebted.

(2) For the purposes of this subsection, a transfer includes a transfer made in anticipation of any tnoney iudgment, settlement,
civil penalty, equitable order, or criminal fine inctured by, or which the debtor believed would be incurred by--

(A) any violation of the securities laws (as defined in section 3(a)(47) of the Securities Exchange Act of 1934 (15 U.S.C. 78c(a)

(47))), any State securities laws, or any regulation or order issued under Federal securities laws or State securities laws; or

(B) fraud, deceit, or manipulation in. a fiduciary capacity or in connection with the purchase or sale of any security registered

under section 12 or 15(d) of the Securities Exchange Act of 1934 (15 U.S.C. 781 and 78o(d)) orunder section 6 ofthe 9eeurities

Act of 1933 (15 U.S.C. 771).

Credits
(Pub.L. 95-598, Nov. 6, 1978, 92 Stat. 2600; Pub.L. 97-222, § 5, July 27, 1982,96 Stat. 236; Pub.L. 98-35 3, Titte LTi, §§ 394,

463, July 10, 1984, 98 Stat. 365, 378; Pub.L. 99-554, Tit1e II, § 283(n), Oct. 27,1986,, 100 Stat. 3117; Pub.L. 101-371,, Title T,

§104, Title 11, § 204, June 25, 1990, 104 Stat. 268, 269; .Pub.L 103-394, Title V, § 50I(b)(5), Oct. 22, 1994, 108 Stat. 4142;

Pub.L. 105-183, §§ 2, 3(a), June 19, 1998, 112 Stat. 517; Pub.L. 109-8, Title IX, § 907(f), (o)(4) to (6), Title XIV, § 1402,

Apr. 20, 2005, 119 Stat. 177, 182, 214.)

Notes of Decisions (1.626)

Current through P.L. 111-264 (excluding P.L. 111-203, 1.11-257, and 111-259) approved 10-8-10
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Banlw.ptcy Code t 549

United States Code Annotated

Title n. Bankruptcy (Refs & Annos)

Chapter 5. Cre(litors, the Debtor, and the Estate (Refs & Annos)

Subchapter III. The Estate tRefs & Annos)

n U.S.C.A. § 549

§ 549. Postpetition transactions

Currentness

Postpetition transactions

(a) Exceptas provided in subsection (b) or (c) of this section, the trustee may avoid a transfer of property of the estate-

(1) that occurs after the coinmencement of the case; and

(2)(A) that is authorized only tuider section 303(f) or 542(c) of this title; or

(B) that is not authorized under this title or by the court.

(tr) In an involuntary case, the trustee may not avoid under subsection (a) of this section a transfer made after the commencement

of sucli case but before the order for relief to the extent any value, inetuding setvices, but not including satisfaction or securing

of a debt that arose before the commencement of the case, is given after the commencement of the case in exchange for such

transfer, notwithstanding any notice or knowledge of the case that the transferee has.

(c) The trustee may not avoid under subsection (a) of this section a transfer of an interest in real property to a good faith purchaser

without knowledge of the comuiencement of the case and for present fair equivalent value unless a copy or notice of the petition

was filed, where a transfer of an interest in such real property may be recorded to perfect such transfer, before such transfer is

so perfected that a bona fide purebaser of such real property, against whom applicable law permits such transfer to be perfected,

could not acqtire an interest that is superior to such interest of such good faith purchaser. A good faith purchaser without

knowledge of the coinmencement of the case and for less than present fair equivalent value has a lien on the property transferred

to the extent of any present value given, unless a copy or notice of the petition was so filed before such transfer was so perfected.

(d) An action or proceeding under this section may not be comnenced after the earlier of--

(1) two years after the date of the transfer sought to be avoided; or

(2) the time the case is closed or dismissed.

Credits
(Pub.L. 95-598, Nov. 6, 1978, 92 Stat. 2601; Pub.L. 98-353, Title Iff, § 464, July 10, 1984, 98 Stat, 379; Pub.L. 99-554, Title

IT, § 283(0), Oct. 27, 1986, 100 Stat. 3117; Pub.L. 103-394, Title V, § 501(d)(18), Oct. 22, 1994, 108 Stat. 4146; Pub.L. 109-8,

Title XIl, § 1214, Apr. 20, 2005, 119 Stat. 195.)

Notes of Decisions (483)

Current through P.L. 111-264 (excluding P.L. 111-203, 111-257, and 111-259) approved 10-8-10

tiF[a3G n rti+'' '."3 N ld" 4.'3ai,

APPENDIX 114



ostpaaifion transact9auvs,1t U.s.C.k.. § 549

f-a6 a.' 13mcaassaeP

r§:("S`iso Rt t ^.::-.-:i -d... '. ki Jd,.n:;+i U GoV2.+

APPENDIX 115



§ 15.1-. Procedures, 28 U.S.M.&. § 457

United States Code futnotated

Title 28. Judiciary and Judicial Procedure (Refs & Annos)

Part I.Organi2ation of Courts (Refs & Annos)

Chapter 6. Banlauptcy Judges (Reffs &Annos)

28 U.S.C.A. § 157

§ 157. Procedures

Currentness

Procedures

(a) Each district court may provide that any or all cases under title 1 t and any or all proceedings arising under title 11 or arising

in or related to a case under title 1 1 shall be referred to the bankruptcy judges f o r the $istrict.

(b)(1) Bankruptcy judges may hear and determine all cases under title II and all core proceedings arising under title 11, or

arising in a case under title 11, referred under subsection (a) of this seotion, and inay enter appropriate orders and judgments,

subject to review under section 158 of this title.

(A) matters concerning the adininistration of the estate;

(B) allowance or disallowance of claims against the estate or exemptions from property of the estate, and estimation of clainu

or interests for the purposes of confirming a plan under chapter 11, 12, or 13 of title 11 but not the liquidation or estimation

of contingent or unliquidated personal injury tort or wrongful death claims agahtst the estate for purposes of distribution in a

case under title 11;

(C) counterclaims by the estate against persons filing claims against the estate;

(D) orders in respect to obtaining credit;

(E) orders to turn over property of the estate;

(F) proceedings to detennine, avoid, or recover preferences;

(G) motions to terminate, amlul; or modify the automatic stay;

(H) proceedings to determine, avoid, or recover fraudulent conveyances;

(I) detenninations as to the dischargeability of particnlar debts;

(J) objeetions to discharges;

(K) determinations of the validity, extent, or priority of liens;

(L) confirmations of plans;

(M) orders approving the use or lease of property, including the use of cash collaterel;
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(N) orders approving the sale of property other than property resulting from claims brought by the estate against persons who

have not filed claims against the estate;

(0) other proceedings affecting the liquidation of the assets of the estate or the adjustment of the debtor-creditor or the equity

security holder relationship, except personal injury tort or wrongful death claims; and

(P) recognition of foreign proceedings and other matters under chapter 15 of title 11.

(3) The bankruptcy judge shall determine, on the judge's own rnotion or on timely motion of a party, whether a proceeding is a

core proceeding under this subsection or is a proceeding that is otherwise related to a case under title 11. A determination that

a proceeding is not a core proceeding shall not be made solely on the basis that its resolution may be affected by State law.

(4) Non-core proocedings under section 157(b)(2)(B) of title 28, United States Code, shall not be subject to the mandatory

abstention. provisions of section 1334(c)(2).

(5) The district court shall order that personal injury tort and wrongful death claims shall be tried in the district court in which
the bankruptcy case is pending, or in the district court in the district in which the claim arose, as detertnined by the district

court in which the bankruptcy case is pending.

(e)(1) A bankruptcy judge may hear a proceeding that is not a core proceeding but that is otherwise related to a case under title

11. In such proceeding, the baukruptcyjudge shall submit proposed findings of fact and conclusions of law to the district court,

and any frnal order orjudgment shall be entered bythe districtjudge after considerin.g the bankruptcyjudge's proposed findings

and conclusions and after reviewing de novo those tnatters to which any party has timely and specifically objected.

(2) Notwithstanding the provisions of paragraph (1) of this subsection, the district court, with the consent of all the parties to

the proceeding, may refer a proceeding related to a case under title 11 to abanlcntptcy judge to hear and determine and to enter

appropriate orders and judgtnents, subject to review under section 158 of this title.

(d) The district court may withdraw, in whole or in part, any case or proceeding referred under this section, on its own motion or

on tirnely motion of any party, for cause shown. The district court shall, on timely motion of a party, so withdraw a proceeding

if the court determines that resolution of the proceeding requires consideration of both title 11 and other laws of the United

States regulating organizations or activities affecting interstate commerce.

(e) If the right to a jury trial applies in a proceeding that may be heard under this section by a bankruptcy judge, the bankruptoy

iudge may conduct the iury trial if specially designated to exercise such jurisdiction by the district court and with the express

consent of all the parties.

Credits

(Added Pu.bd,. 98-353. Title 1, § 104(a), July 10, 1984, 98 Stat. 340, atad amended Pub.L. 99-554. Title 1, §§ 143, 144(b), Oct.

27, 1986, 100 Stat. 3096; Pub:L. 103-394, Tit4e 1, § 112, Oct. 22, 1994, 108 Stat. 4117; Pub.L. 1.09-8, Title VZII, § 802(c)(1),

Apr. 20, 2005, 119 Stat. 145.)

Notes of Decisions (i 754)

Current through P.L. 111-264 (excluding P.L. 111-203, 111-257, and 111-259) approved 10-8-10

a.nat of rBoeu,ae
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United States Code Annotated

Title 28. Judiciary and Judicial Procedure (Refs & Annos)

Part IV. Jtuisdiction and Venue (Itefs & Annos)

Chapter 85. Dist.rict Courts; Jurisdiction (Refs & Annos)

28 U.S.C.A. § 1334

§ 1334. Bankruptcy cases and proceedings

Currentness

Bankruptcy cases and proceedings

(a) Except as provided in subsection (b) of this section, the district courts shalt have origmal and exclusive jurisdiction of all

cases under title 11.

(b) Except as provided in subsection (e)(2), and notwithstanding any Act of Congress that confers exclusive jurisdiction on

a court or courts other than the district courts, the district courts shall have original but not exclusive jurisdiction of all civil

proceedings arising unde title 11, or arising in or related to cases under title 11.

(c)(1) Except with respect to a case under ebapter 15 of title 11, nothing in this section prevents a district court in the interest
of justice, or in the interest of comity with State courts or respect for State law, from abstaining from hearing a particular

proceeding arising under fitle 11 or arising in or related to a case under title 11.

(2) Upon timely motion of a party in a proceeding based upon a State law claim or State law cause of acfion, related to a case
under title 11 but not arising under title 11 or arising in a case under title 11, with respect to wbich an action could not have been
comnienced in a court of the United States absent jurisdiction under this section, the district court shall abstain from hearing
such proceeding if an action is commenced, and can be timely adjudicated, in a State forum of appropriate jurisdiction.

(d) Any decision to abstain or not to abstain made under subsection (c) (other than a decision not to abstain in a proceeding

described in subsection (c)(2)) is not reviewable by appeal or otherwise by the court of appeais under seotion 158(d), 1291, or

1292 of this title Or by i'nC `J^ upi'GiiZ trO^ii Gf. "u`^c iinited ^Cate6'w,deY 3 i. 1254 Gf th lo t;tle. .^,ttl}o6et:Cn (C) and t:::°°,1b°,6^ SC,T.

shall not be construed to limit the appGcability of the stay provided for by section 362 of title 11, United States Code, as such

section applies to an action affecting the propetty of the estate in bankruptcy.

(e) The district court in which a case under title I I is commenced or is pending shall have exchvsivejurisdiotion--

(1) of all th.e property, wherever located, of the debtor as of the comtnencement of such case, and of property of the estate; and

(2) over all claims or causes of action that involve construction of section 327 of title 11, Uiiited States Code, or rulesrelating

to disclosure requirements under section 327.

Credits
(.Tune 25, 1948, c. 646,62 Stat. 931; Nov. 6,1978, Pub.L. 95-598, Title Il, § 238(a), 92 Stat. 2667; July 10, 1984, Pub.L. 98-353,

Title I, § 101(a), 98 Stat. 333; Oct. 27, 1986, Pub.L. 99-554, Title 1, § 144(c), 100 Stat. 3096; Dec. 1, 1990, Pub:L. 101-650,

°rit9ellL, § 309(b), 104 Stat. 5113; Oct. 22, 1994, Pub.L. 103-394, Title 1, § 104(b), 108 Stat. 4109; Apr. 20, 2005, Pub.L. 109-8,

Title III, § 324(a), Title vlll, § 802(c)(2), Title XII, § 1219, 119 Stat. 98, 145, 195.)

Not'os of Decisions (1195)
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Glarrerrt through P.L. 111-264 (excluding P.L. 111-203, 111-257, and 111-259) approved 70-8-10
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United States Code Annotated

Federal Rnles of Civil Proc:edure for the United States District Cernats (Refs & Annos)

Title III. Pleadings and Ntotions

Federal Rules of Civil Procedure Rule 11

Rule ii. Signing Pleadings, Motions, and Other Papers; Representations to the Court; Sanetions

Ctarrentness

(a) Signature. Every pleading, written motion, and other paper must be signed by at least one attomey of record in the attomey's

name--or by a party personally if the parry is unrepresented. The paper mu.st state the signer's address, e-mail address, and

telephone number. Unless a tule or statute specifically states otherwise, a pleading need not be verified or accompanied by an

affidavit: The court must strike an unsigned paper unless the omission is promptly corrected after being called to the attorney's

or party's attention.

(b) Representations to the Court. By presenting to the court a pleading, written motion, or other paper-whether by signing,

filing, submitting, or later advocating it--an attomey or unrepresented party certifies that to the best of the person's knowledge,

infonnation, and belief, formed after a.n inquiry reasonable under.the circutnstances:

(1) it is not being presented for any improper purpose, such as to harass, cause unnecessary delay, or needlessly increase the

cost of litigation;

(2) the claims, defenses, and other legal contentions are warranted by existing law or by a tionfrivolous argument for extending,

modifying, or reversing existing law or for establishing new law;

(3) the factual contentions have eviden&ary support or, if specifically so identified, will likely have evidentiary support after a

reasonable opportunity for further investigation or discovery; and

(4) the denials of factual contentions are warranted on the evidence or, if specifically so identified, are roasonably based on

belief or a lack of information.

(e) Sanctions.

(1) in GeneraL If, after notice and a reasonable opportuniry to respond, the court determines that Rule l.1(b) ltas been violated,

the court may impose an appropriate sanction on. any attom.ey, law firm, or party that violated. the rule or is responsible for

the violation. Absent exceptional circumstances, a law firm must be held jointly responsible for a violation committed by its

partner, associate, or employee. , - .

(2) Motlon for Sanetions. A motion for sanctions inust be made separately frotn any other motion and must describe the specific

conduct that allegedly violates Rule 11(b). The motion must be served under Rule 5, but it must not be filed or be presented

to the court if the challenged paper, claim, defense, contention, or denial is witbdrawn or appropriately corrected within 21

days after service or within another time the court sets. If warranted, the court may award to the prevailing party the reasonable

expenses, including attotney's fees, incurred for the motion.

(3) On the Court's IniBative. On its own, the court niay order an attorney, law firm, or party to show cause why conduct

specifically described in the order has not violated Rule i 1(b).

(4) Nature ofa Sanction. A sanction imposed under this rule must be limited to what suffices to deter repetition of the conduct

or comparabie conduct by others similarly situated. The sanction may include nonmonetary directives; an order to pay a penalty

,11 t Clcra^;kkU rf9^^x -^^^ 2' i .^.. 1 Pe
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into court; or, if iniposed on tnotion and warranted for effective deterrence, an order directing payment to the movant of'part

or all of the reasonable attorney's fees and other expenses directly resulting from the violation.

(5) Linritations on Monetary Sanciions. The court must not impose a monetary sanction:

(A) against a represented party for violating Rule I1(b)(2); or

(B) on its own, unless it issued the show-cause order under Rule 11(c)(3) before voluntary dismissal or settlement of the claims

made by or against the party that is, or whose attorneys are, to be sanctioned.

(6) Requirements for an Order. An order imposing a sanction nmst describe the sanetioned conduct and expiaur the basis for

the sanction.

(d) Inappllcability to Discovery. This rule does not apply to disclosures and discovery requests, responses, objections, and

motions under Rules 26 through 37.

Credits

(Amended April 28, 1983, effective August 1, 1983; March 2, 1987, effective August 1, 1987; April 22, 1993, effective

Decetnber 1, 1993; April 30, 2007, effective December 1, 2007.)

Edito.rs` Notes

ADVISORY COMNIITTEE NOTES

1937 Adoption

This is, substantially the content of [fonnerj Eqiuty Rules 24 (Signature of Counsel) and 21 (Scandal and lmpertinence)

consolidated and unified. Compare former Equity Rule 36 (Officers Before Whom Pleadings Verified). Compare to similar

purposes, English Rules Under theTndicature 9et (The Annual Praciice, 1937) 0, 19, r. 4, and Great zlustralian Gold Mining

Co, v. Martin, L.R. 5 Ch.Div. 1, 10 (1877). Subscription of pleadings is required in inany codes. 2 Minn.Stat. (Mason, 1927)

§ 9265; N.Y.R.C.P. (1937) Rule 91; 2 N.D.Comp.Laws Ann. (1913)§ 7455.

This rule expressly continues any statute whichrequires a pleading to be verified or accompanied by an affidavit, such as:

U.S.C., Title 28:

§ 38I[fonner] (Preliminary injunctions and temporary restraining orders)

§ 762 [now 1402] (Suit against the United States)

U.S.C., Title 28, § 829 jnow 1927] (Costs; attomey liable for, when) is unaffected by this ral.e.

For complaints which must be, verified under these tvles, see Rules 23(b) (Secondary Action by Shareholders) and 65

(lnjunctions).

For abolition of foriner nile in equity that the avennents of an answer under oath must be overcome by the testimony of two

witnesses or of one witness snstaincd by corroborating circumstances, see 12 P.S.Pa. § 1222; for the rule in equity itself, see

Greeqlreld v. BZumenthal, C.C.A.3, 1934, 691''3d 294.

1983 Amendment

Since its original promulgation, Rule 11 has provided for the siriking of pleadings and the imposition of disciplinary sanetions

to check abuses in the signing of pleadings. Its provisions have always applied to motions and other papers by virtue

of incorporation by reference in Rule 7(b)(2). The amendment and the addition of Rule 7(b)(3) expressly confirms this

applicability.
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Bxperience shows that in practice Rule 1 I has not beeu effective in deterring abuses. See 6NVright & MilIer, Fecieral Practice

awd Procedure: Civil § 1334 (1971). There has been considerable confusion as to (1) the circumstances that should trigger

striking a pleading or motion or taking disciplinary action, (2) the standard of conduct expected of attomeys who sign. pleadings

and tnotions, and (3) the range of available and appropriate sanetions. See Rodes, Ripple & Mooney, Sanetion.r Imposab/e for

Violations ofthe Federal Rules ofCivil Procedure 64-65, Federal Judicial Center (1981). The new language is intended to reduce

the reluctance of courts to impose sanctions, see Moore, Federal PracticeT 7.05, at 1547, by einphasizing the responsibilities

of the attomey and reenforcing those obligations by the imposition of sanctions.

The amended rule attempts to deal with the problem by building upon and expanding the equitable doctrine permitting the court

to award.expenses, including attomey's fees, to a litigantwhose opponent acts in bad faith. in instituting or conducting litigation.

See, e.g., Roarlway Express, Ina. v. Piper, 447 U.S. 752 (1980); IIal7 ia Cole. 412 UB. 1, 5(1973). Greater attention by the

district courts to pleading and motion abuses and the imposition of sanctions when appropriate, should discourage dilatory or

abusive tactics and help to streamline the litigation process by lessening frivolous claims or defert.ses.

The expanded nature of the lawyer's certificatiou in the fifth sentence of amended Rule 11 recognizes that the litigation process

may be abused for purposes other than delay. See, e.g., Broxviing Debenture Flolders' Cornmittee v. DASA Corp., 560 F.2d

1078 (2d Cir.1977). , . -

The words "good ground to support" thepleading in the original rule were interpreted to have both facnml and legal elements.

See, e.g„ HeartDiseasat R,esearchFoundat'iort v, General Motors Corp., 15 Fed.R.Setv.2d 1517, 1519 (S.D.N.Y.1972). They

have been replaced by a standard of conduct that is more focused.

The new language stresses the need for some prefiling inquiry 'nito both the facts and the law to satisfy the affirmative duty

imposed by the nile. The standard is one of reasonableness under the cimumstances. See Kinee v. ,4braham Linr.oln Fed. 3av.

& Loan Ass7, 365',''.Supp. 975 (E.D.Pa.1973). This standard is more stringent than the original good-faitlt formulaand thus it

is expected that a greater range of circumstances will trigger its violation. See _4'ernerqf"r. Abelson, 620 P2d 339 (2d Cir.1980).

The rule is not intended to chill an attomey's enthusiasm or creativity in pursning factual or legal theories. The court is expected

to avoid using the wisdom of hindsight and should test the sign&s conduct by inquiring what was reasonable to believe at

the time the pleading, motion, or other paper was submitted. Thus, what constitutes a reasonable intpiiry nzay depend on such

factors as how much tinie for investigation was available to the signer; whether hehad to rely on a client for information as to

the facts underlying the pleading, motion, or other paper; whether the pleading, motion, or other paper was based on a plausible

view of the law; or whether he depended on forwarding counsel or another meluber of the bar.

The rule does not require a party or an attomey to disclose privileged communications or work product in order to show that

the signing of the pleading, motion, or otherpaper is substantially justified. The provisions of Rule 26(c), including appropriate

orders after in camera inspection by the court, reniain available to protect a party clainilng privilege or work product protection.

Amended Rule I I continues to apply to anyone who signs a pleading, motion, or other paper. Although the standard is the same

for unrepresented parties, who are obliged themselves to sign the pleadings, the court has sufficient discretion to take account

of the special circumstances that often arise in pro se situations. See Haines v. Kerner. 404 U.S. 519 (1972).

The provision in the original. nrle for striking pleadings and motions as sham and false has been deleted. The passage has rarely

been utilized, and decisions thereunder have tended to confuse the issue of attomey honesty with the nierits of the action. See

generatly Risinger, Honestr in Pleading and its Enforcement: Some "Striking "Problems with F'ed.R. Ct'v.P. 11, 61 Minn.L.Rev.

1 (1976). Motions under this provision generally present issues better dealt with under Rules 8, 12, or 56. See :flnrcfeison v.

P.'irb,y, 271T.R..D. 14 (S.D.N.Y.1.961); 5 Wright & Miller, Federal Practice and Procedure: Civil § 1334 (1969).

The former reference to the inclusion of seandalous or indecent matter, which is itself strong indication that an improper purpose

underlies tlae pleading, motion, or other paper, also has been deleted as unnecessary. Such matter may be stricken under Rule

12(f) as well as dealt with under the more general language of amended Rule 11.

!O ,̀) .l:.ti"1`^ i c,l I t t ,.. a <...... ..
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The text of the amended rulc seeks to dispel apprehensions that efforts to obtain enforcetnent will be fruitless by insuring

that the rule will be applied when properly invoked. The word "sanctions" in thecapGon, for example, stresses a deterrent

orientation in dealing with improper pleadings, tnotions or otherpapers. This corresponds to the approach in imposing sanctioas

for discovery abuses. See National Hockey Leagre2 v. Metropolitan Ilockey C'G^tb, 427 U.S. 639 (1976) (per curiatn). And the

words "shall impose" in the last sentence focus the court's attention on the need to impose sauctions for pleading and motion
abuses. The court, however, retains the necessary flexibility to deal appropriately with violations of the rule. It has discretion

to tailor sanctions to the particular facts of the case, witb. which it should be well acquainted.

The references in tlte former text to wilfulness as a prerequisite to disciplinary action has been deleted However, in considering
the nature and severity of the sanctions to be imposed, the court should take account of the state of the attomey's or party's
actual or presumed knowledge when the pleading or other paper was signed. T7tus, for example, when a party is not represented.

by counsel, the absence of legal advice is an appropriate factor to be considered.

Courts currently appear to believe they may impose sanctions on their own motion. See North American Trading Corp. v.

Zale Corp., 73 P.R.D. 293 (S.D.N.Y.1979). Authority to do so has been made explicit in order to overcome the traditional
reluctance of courts to interveue unless requested by one of the parties. The detection and punishment of a violation of the
signing requirement, encouraged liy the amended rule, is part of the court's responsibility for securing the system's effective

operation.

If the duty imposed by the rule is violated, the court should have the discretion to hnpose sanetions on either the attorney, the

party the signing attotney represents, or both, or on an unrepresented party who signed the pleading, and the new rule so provides.

Although RuIe 11 has been silent on the point, courts have claimed the power to itnpose sanctions on an attorney personally,

either by imposing costs or etnploying the contetnpt technique. See 5 K%right & Miller, Federal Practice and Proc:edure: Civil

§ 1334 (1969); 2A Moore, Pederal Practice ¶ 11.02, at 2104 n. S. This power has been used infrequently. The atnended rule

should eliniinate any doubt as to the propriety of assessing sanctions against the attorney.

Even though it is the attomey whose signature violates the rule, it may be appropriate under the circumstances of the case to

impose a sanction on the client. See Brov3ning Debenture Holders' Committee v. DASA Corp., supra. Tbis modification brings

Rule 11 in line with practice under Rule 37, which allows sanctions for abuses during discovery to be imposed upon the party,

the attorney, or both. . . .

A party seelung sanctions should give notice to the court and the offending party promptly upon discovering a basis for doing

so. The tinic when sanctions are to be imposed rests in the discretion of the trial judge. However, it is anticipated that in the

case of pleadings the sanctions issue under Rule 1 I nonnally will be detemiined at the end of the litigation, and in the case of

motions at the time when the motion is decided or shortly thereafter. The procedure obviously must comport with due proeess

requirements. The particular format to be followed should depend on the circumstances of the situation and the severity of the

sanction under consideration. In many situations the judge's participation in the proceedings provides him with full knowledge

of the relevant facts and little fuRher inquiry will be necessary.

To assure that the efficiencies achieved through more effective operation of the pleading regitnen will not be offset by the cost of

satellite liGgation over the imposition of sanetions, the court must to the extent possible liniit the scope of sanction proceedings

to the record. Thus, discovery should be conducted only by leave of the court, and then only in extraordinary circumstances.

Although the encotnpassing reference to "other papers" in new Rule 11 literally hicludes discovery papers, the certification

requirement in that context is govetned by proposed new Rule 26(g). Discovery motions, however, fall within the anibit of

Rule 11.

1987 Amendment

The amendments are technical. No substantive change is intended.

^'yp'^g• y.
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1993 Amendments

Purpose of revision. This revision is intended to remedy problems that have arisen in the interpretation and application of

the 1983 revision of the rule. For empirical examination of experience under the 1983 rule, see, e.g., New York State Bar

Committee on Federal Cotuts, Sanctions and Attorneys' Fees (1987); T. Willging, The Rule 11 Sanctioning Process (1989);

American Judicature Society, Report of the Third Circuit Task Foree on Federal Rule of Civil Procedure 11 (S. Burbank ed.,

1989); E. Wiggins, T. Wiliging, and D. Stienstra, Rcporf on Rule 11 (€ederal Judicaal Center 1991). For book-length analyses

of the case law, see G. Joseph, Sanctions: The Federal Law ofLitigation Abuse (1989); J. Solovy, The Federal Law ofSanctions

(1991); G. Vairo, Rule 11 Sanctionsr Case Law Perspectives and Pwevent€ve Measurea (1991).

The mie retains the principle that attomeys and pro se litigants have an obligation to the court to refmin from conduct that

frustrates the aims of Rule 1. The revision broadens the scope of this obligation, bnt places greater constraints on the imposition

of sanctions and sbould reduce the number of motions for sanctions presented to the court. New subdivision (d) removes from

the ambit of this rule all discovery requests, responses, objections, and motions subject to the provisions of Rule 26 through 37.

Subdivision (a). Retained in this subdivision are the provisions requiring signatures on pleadings, written motions, and other

papers. Unsigned papers are to be received by the Clerlc, but tuen are to be stricken if the otnission of the signature is not corrected

promptly after being called to the attention of the attomey or pro se litigant. Correction can be made by signing the papeT on

file or by submitting a duplicate that contains the signature. A court may require by local rule that papers contain additional

identifying information regarding the parties or attonieys, such as telephone numbers to facilitate facsimile transmissions,

though, as for omission of a signature, the paper should not be rejected for failare to provide such information.

The sentence in the former rule relating to the effect of answers under oath is no longer needed and has been eliminated.

The provision in the former rule that signing a paper constitutes a certificate that it has been read by the signer also has been
eliminated as unnecessary. The obligations imposed under subdivision (b) obviously require that a pleading, written motion,

or other paper be read before it is filed or submitted to the court.

Subdivisions (b) and (c). These subdivisions restate the provisions requiring attorneys and pro se litigants to conduct a

reasonable inquiry into the law and facts before signing pleadings, written motions, and other documents, and prescribing

sanctions for violation of these obligations. The revision in part expands the responsibilities of litigants to the court, wbile

providing greater constraints andflexibility in dealingwith infractions of the nde. The rule continues to require litigants to "stop-

and-think" before initially making legal orfactual contentions. It also, however, etnphasizes the duty of candor by subjecting

litigants to potential sanctions for insisting upon a position after it is no longer tenable atid by generally providing protection

against sanctions if they withdraw or correct contentions after a potential violation is called to their attention.

The nele applies only to assertions contained in papers filed with or submitted to the court. It does not cover matters arising

for the first time during oral presentations to the court, when counsel may make statements that would not have been made if

there had been more time for study and reflection. However, a litigant's obligations with respect to the contents of these papers

are not measured solely as of the time they are filed with or submitted to the court, but include reaffirming to the court and

advocating positions contained in those pleadings and tnotions after leatning that they cease to have any merit. For example,

an attorney who during a pretrial conference insists on a claim or defense should be viewed as "presenting to the court" that

contention and would be subject to the obligations of subdivision (b) measured as of that time. Similarly, if after a notice of

removal is filed, a party urges in federal court the allegations of a pleading filed in state court (whether as claims, defenses, or

in disputes regarding renioval or remand), it would be viewed as "presenting"-and hence certifying to the district court under

Rule I I--those allegations.

The certification with respect to allegations and otlier factual contentions is revised in recognition that sometanes a litigant may

have good reason to believe that a fact is true or false but may need discovery, fomial or infonnal, frotn opposing parties or

third persons to gather and confirm the evidentiary basis for the allegation. Tolerance of factual contentions in initial. pleadings

by plaintiffs or defendants when specifcally identified as made on information and belief does not relieve litigants from the

K£
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obligatiou to conduct an appropriate investigation into the facts that is reasonable under the circumstances; it is not a license to

join parties, make claims, or present defenses without any factual basis orjustification. Moreover, if evidentiary support is not

obtained after a reasonable opportunity for furtlier investigation or discovery, the party has a duty under the rule not to persist

with that contention. Subdivision (b) does not require a fonnal antendment to pleadings for which evidentiary support is not

obtained, but rather calls upon a litigant not thereafter to advocate such claims or defenses,

The certifrcation is that there is (or likely will be) "evidentiary support" for the allegation, not that the party will prevail with

respect to its contention regarding the fact. That sutmnary judgnient'ts rendered against a party does not necessarily mean, for

purposes of this certification, that it had no evidentiary support for its position. Gu the other hand, if a party has evidence with

respect to a contention that would suffice to defeat a motion for sunnnary judgment based thereon, it would have suflicient

°evidentiary support" for purposes of Rule 21.

Denials of factual contentions involve somewhat different considerations. Often, of course, a denial is premised upon the

existence of evidence contradicting the alleged fact. At other times a denial is pernrissible because, after an appropriate

investigation, a party has no information concerning the tnatter or, indeed, has a reasonable basis for doubting the credibility of

the only evidence relevant to the matter. A party should. not deny an allegation it knows to be true; but it is not required, simply

because it lacks contradictory evidenee, to adntit an allegation that it believes is not true.

The cbanges in subdivisions (b)(3) and (b)(4) will serve to equalize the burden of the rule upon plaintiffs and defeudants, who

under Rule 8(b) are in effect allowed to deny allegations by stating that from their initial investigation they lack suf5cient

information to fonn a belief as to the tmth of the allegation. If, after further investigation or discovery, a denial is no longer

waaanted, the defendant should not continue to insist on that denial. While sotnetimes helpful, fonnal amendment of the

pleadings to withdraw an allegation or denial is not required by subdivision (b).

Arguments for extensions, modifications, or reversals of existing law or for creation of new law do not violate subdivision (b)

(2) provided they are "nonfrivolous." This establishes an objective standard, intended to eliminate any "empty-head pure-heart"

justification for patently frivolous argmnents. However, the extent to which a litigant has researched the issues and found some
support for its theories even in mhtority opinions, in law review articles, or through consultation with other attomeys should

certainly be taken into account in detennining whether paragraph (2) has been violated. Although argutnents for a change of

law are not required to be specifically so identifred, a contention that is so identified should be viewed with greater tolerance

under the mle.

The court has available a variety of possible sanctions to impose for violations, such as striking the offending paper; issuing an

.,in+_nniticn, reprima_nd, or eenure; requiring patticipation in seminars or other educational programs; ordering a fine aayable

to the court; refetring the matter to disciplinary authorities (or, in the case of govemment attorneys, to the Attorney General,

Inspector General, or agency head), etc. See dlanual for Complex Litigation, S'ecantl, § 42.3. The rule does not attempt to

enumerate the factors a court should consider in deciding whether to impose a sanction or what sanctions would be appropriate

in the chcumstances; but, for etnphasis, it does specifically note that a sanction may be nonmonetary as well as monetary.

Whether the improper condnct was willful, or negligent; whether it was part of a pattern of activity, or an isolated event; whether

it infected the entire pleading, or only one particular count or defense; whether the person has engaged in siniilar conduct in

other litigation; whether it was intended to injure; what effect it had on the litigation process in time or expense; whether the

responsible person is trained in the law; what amount, given the financial resources of the responsible person, is needed to deter

that person from repetition in thesame case; what amount is needed to deter similar activity by other litigants: all of these may

in a particular case be proper considerations. The court hassignificant discretion in determining what sanctions, if any, should

be imposed for a violation, subject to tho principle that the sanctions should not be more severe than reasonably necessary to

deter repetition of the conduct by the offending person or comparable cotiduct by sitnilarly situated persons.

Since the purpose of Ruis I1 saactions is to deter rather than to compensate, the rule provides that, if a monetary sanction is

inrposed, it should ord'ntarily be paid into court as a penalty. However, under unusual circumstances, particularly for (h)(1)

violations, deterrence may be ineffective uniess the sanction not only requires the person violating the rule to make a monetary

payment, but also directs that some or all of this payment be made to those injured by the violation. Accordingly, the rule
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authorizes the court, if rcquested in a motion. and if so warranted, to award attorney's fees to another party. Any such award

to another party, however, should not exceed the expenses and attorneys' feesfor the services directly and unavoidably caused

by the violation of thecertificarion requirement. If, for example, a wholly mvsupportable count were included in a multi-count

complaint or counterclaim for the purpose of needlessly increasing the cost of litigation to an impecunious adversary, any award

of expenses should be limited to those directly causedby inelusion of the improper couut, and not those resulting from the filing

of the coinplaint or answer itself. The award should. not provide compensation far services that could have been avoided by

an earlier disclosure of evidence or an earlier challenge to the groundless claims or defen.ses. Moreover, partial reimbursement

of fees may constitute a sufficient deterrent with respect to violations by persons having modest financial resources. In cases

brought under statutes providing for fees to be awarded to prevailing parties, the court should not employ cost-shifting under

this rule in a manner that would be inconsistent with the standards that govern the statutory award of fees, such as stated in

Christiansburg Garment C'o. v. EEOC, 434 U.S. 412 (1978).

The sanction should be imposed on the persons--whether attorneys, law firms, or parties--who bave violated the nde or who

may be detennined to be responsible for the violation. The person signing, filing, submitting, or advocating a document has a

nondelegable responsibility to the court, and in most situations is the person to be sanctioned for a violation. Absent exceptional

circumstances, a law firm is to be held also responsible when, as a result of a motion under subdivision (c)(1)(A), one of its

partners, associates, or employees is determined to have violated the mle. Since such a motion may be filed only if the offending

paper is not withdrawn or corrected ^vithin 21 days after service of the motion, it is appropriate thac the law finn ordinariiy be

viewed as jointly responsible under established principles of agency. This provision is designed to remove the restrictions of

the fornaer rule. Cf, Pavelic & LePtm•e v. Murvei Enterdairnnen2 Groarp. 493 U.S. 126 (1989),(1983 version ofRule 11 does not

pennit sanctions against law fnzn of attorney signing groundless complaint).

The revision pemrits the court to consider whether other attorneys in the firm, co-counsel, other law firms, or the party itself

should be held accountable for their part in cau.sing a violation. When appropriate, the court can make an additional inquiry

in order to determine whether the sanction should be hnposed on such persons, finns, or parties either in addition to or, in

unusual circumstances, instead of the person actually making the presentation to the court. For example, such an inquiry may be

appropriate in cases involving govemmental agencies or other institutional parties that fsequently impose substantial restrictions

on the discretion of individual attomeys employed by it.

Sanctions that involve monetary awards (snch as a fine or an award ofattomey's fees) tnay not be itnposed ou a represented party

for causing a violation of subdivision (b)(2), involving frivolous contentions of law. Monetary respansibility for such violations

is more properly placed solely on the party's attomeys. With this limitation, the tule should not be subject to attaolc cmder the

Rules Enabling Act. See ifrilly v. Coastal Cr,trE,a, 503 U.S. i31 (1992); Busiree,ss C",uides. Inc. v. Chromatic Cornnuenicrrtxurrs

Enter. Inc., 498 U.S. 533 (1991). This restriction does not iimit the court`s power to impose sanctions or retnedial orders that

may have collateral frnancial consequences upon a party, such as dismissal of a claim, preclusion of a defense, or preparation

of atnended pleadings.

Explicit provision is made for Gtigants to be provided notice of the alleged violation and an opportunity to respond before

sanctions are imposed. Whether the matter should be decided solely on the basis of written submissions or should be scheduled

for oral argument (or, indeed, for evidentiary presentation) will depend on the circumstances. If the court imposes a sanetion,

it mnst, unless waived, indicate its reasons in a written order or on the record; the court should not ordinarily have to explain

its denial of a motion for sanctions. Whether a violation has occurred and what sanetions, if any, to impose for a violation are

matters committed to the discretion of the trial court; accordingly, as under current law, the standard for appellate review of

these decisions will be for abuse of discretion. See Cooter & Geil v. Hcertmara Corp., 496 U.S. 384 (1990) (noting, however,

that an abuse would be established if the court based its ruiing on an erroneous view of the law or on a ciear€y erroneous

assessinent of the evidence).

The revision leaves for resolution on a case-by-case basis, considering the particular circumstances involved, the question as

to when a motion for violation of Rule 11 should be served and when, if filed, it should be decided_ Ordinarily the motion

sbould be served promptly after the inappropriate paper is filed, and, if delayed too long, may be viewed. as untimely. In otber

circumstances, it should not be served until the other party has had a reasonable opportunity for discovery. Given the "safe
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harbor" provisions discussed below, a party cannot delay serving its Rule 11 motion until conetusion of the case (or judicial

rejection of the offending contention).

Rule 11 motions should not be made or threatened for minor, urcotisequential violations of the standards prescribed by

subdivision (b). They should not be employed. as a discovery device or to test the legal sufficiency or efficacy of allegations

in the pleadings; other motions are available for those purposes. Nor should Rule 11 motions be prepared to emphasize the

merits of a party's position, to exact an unjust settlement, to intimidate an adversary into withdrawing contentions that are fairly

debatable, to increase the costs of litigation, to create a conflict of interest between attomey and client, or to seek disclosure

of matters otherwise protected by the attomey-client privilege or the work-product docn-ine. As under the prior rule, the court

may defer its ruling (or its decision as to the identity of the pesous to be sanctioned) until final resolution of the case in order

to avoid immediate conflicts of interest and to reduce the dismption created if a disclosure of attomey-ciient communieations

is needed to detemiinewhether a violation occurred or to identify the person responsible for the violation.

The nile provides that requests for sanctions must be made as a separate tnotion, i.e., not siniply included as an additional prayer

for relief contained in another motion. The motion for sanctions is not, however, to be filed until at least 21 days (or such other

period as the court may set) after being served. If, during this period, the alleged violation is corrected, as by withdrawing

(whether formally or informally) some allegation or contention, the ntotion should not be filed with the court. These provisions

are intended to provide a type of "safe harbor" against motions under Rule 11 in that a party will not be subject to sanctions

on tbe basis of another party's motion unless, after receiving the motion, it refuses to withdraw that position or to acknowledge

candidly that it does not currently have evidence to support a specified allegation. Under the former mle, parties were sometimes

reluctant to abandon a questionable contention lest that be viewed as evidence of a violation of Rule i l; under the revision, the

timely witlidmwal of a contention will protect a party against a motion for sanctions.

To stress the seriousness of a motion for sanctions and to defme precisely the conduct claimed to violate the mte, the rev'rsion

provides that the "safe luubor" period begins to ran only upon service of the 7notion. In most cases, however, counsel should

be expected to give informal notice to the other party, whether in person or by a telephone call or letter, of a potential violation

before proceeding to prepare and serve a Rule I 1 motion.

As under fotmer Rule 11, the filing of a motion for sanctions is itself subject to the requirements of the rnle and can lead to

sanctions. However, service of a cross motion under Rule I I should rarely be needed since under the revision the court may

award to the person who prevails on a motion under Rule 11--whether the inovant or the target of the motion--reasonable

expenses, including attomey's fees, incurred in presenting or opposing the motion.

The nowar of the ennrt to act on its nwn initiativP is rrtained but with the cnndilion that thie be done thrnnoah a show cause

order. This procedure provides the person witlt notice and an opportuntty to respond. The revision provides that a monetary

sanction itnposed after a court-initiated show cause order be limited to a penalty payable to the court and that it be imposed

only if the show cause order is issued before any voluntary distnissat or an agreetnent of the parties to settle the claims tnade by

or against the iitigant. Parties settling a case should not be subsequently faced with an unexpected order from th.e court leaduig

to mouetary sanctions that miglrthave affected theirwilhngness to settle or voluntarily dismiss a case. Since show cause orders

will ordinarily be issued only in situations that are alcin to a contentpt of court, the rule does not provide a "safe harbor" to

a litigant for withdrawing a claini, defense, etc., after a show cause order has been issued on the court's own initiative. Such

corrective action, however, should be taken into account in deciding what--if any-sanction to impose if, after consideration of

the litigant's response, the court concludes that a violation has occurred.

Subdivision (d). Rules 26(g) and 37 establish certification standards and sanctions that apply to discovery disclosures, requests,

responses, objections, and motions. It is appropriate that Rules 26 through 37, which are speciatly designed for the discovery

process, govern such documents and conduct rather than the tnore general provisions of Rule 11. Subdivision (d) has been

added to acconrplish this result.

Rule 1 l is not the exclusive source for eontrol. of improper presentations of claims, defenses, or contentions. It dae,s not supplant

statutes permitting awards of attomey's fees to prevailing parties or alter the principles goveming such awards. It does not
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inhibit the court in punishing for contempt, in exercising its inherent powers, or in imposing sanctions, awarding expenses, or
directing remediut action authorized under other rules or under 28 U.S.C. § 1927. See Chambers r. N/SCO. 501 U.S. 32 (1991).

Chambers cautions, however, against reliance upon inherent powers if appropriate sanctions can be itnposed under provisions
such as Rule 11, and the procedures specified in Rulel 1-notice, opportunity to respond, and findings-should ordinarily be
entployed when imposing a sanction under the courPs inherent powers. Finally, it should be noted that Rule 11 does not preciude
a party from initiating an independent action for tnalicious prosecution or abuse of process.

2007 P.umendrnent

The language of Rule 11 has been aniended as part of the general restyling of the Civil Rules to make them more easily

undemtood and to make style and terminology consistent throughout the rules. These changes are intended to be stylistic only.

Providing an e-mail address is useful, but does not of itself signify consent to fiiing or service by e-mail.

I lvotesofDecisions(27Q1)

Amendments received to 7-15-20 10.
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United States Code Amtotated

B.anlauptcy Rules (Re.fs & Annos)

Part IX. General Provisions

Federal Rules of Banlwuptcy Procedure, Rule goFi

Rule goi1. Signing of Papers; Representations to the Court; Sanctions; Verification and Copies of Papers

Currentness

(a) Signing of papers
Every petition, pleading, written motion, and other paper, except a list, scltedule, or statement, or atnendments thereto, sball be

signed by at least one attoniey of record in the attomey's individual ntune. A party who is not represented by an. attoruey shall

sign all papers. Each paper shall state the signer's address and telephone nuniber, if any. An unsigned paper shall be stricken

unless omission of the signattue is corrected promptly after being called to the attention of the attorney orpany.

(b) Representations to the court
By presenting to the court (whether by signing, filing, submitting, or later advocating) a petition, pleading, written motion, or

other paper, an attomey or rmrepresented party is certifying that to the best of the person's knowledge, infonnation, and belief,

formed after an inquiry reasonable under the circumstanees,-- I

(1) it is not being presented for any improper purpose, such as to harass or to cause unnecessary delay or needless ntcrease

in the cost of Btigation;

(2) the claims, defenses, and other legal contentions tlrerein are watranted by existing law or by a nonfrivolous argument for

the extension, modification, or reversal of existing law or the establishinent of new law;

(3) the allegations and other factual contentions have evidentiary support or, if specifically so identified, are likely to have

evidentiary support after areasonable opportunity for further investigation or discovery; and

(4) the denials of factual contentions are warranted on the evidence or, if specifically so identified, are reasonably based on

a lack of information or belief.

(e) Sanctions
If, after notice and a reasonable opportunity to respond, the court determrnes that subdivision (b) has been violated, the court

may, subject to the conditions stated below, impose an appropriate sanction upon the attomeys, law firms, or parties that have

violated sabdivision (b) or are responsible for the violation.

(1) How initiated

(A) By motion
A motion for sanctions under this rule shall be made separately from other tnotions or requests and shall describe the specific

conduct alleged to violate subdivision (b). It shall be served as provided in Rule 7004. The tnotion for sanctions may not be

filed with or presented to the court unless, within 21 days after service of the tnotion (or such other period as the court may

prescribe), the ehalienged paper, claim, defense, contention, allegation, or denial is not withdrawn or appropriately corrected,

except that this limitation shall not apply if the conduct alleged is the filing of a petition in violation of subdivision (b). If

warratited, the court may award to the party prevailing on the motion the reasonable expenses and attomey's fees incurred in

presenting or opposing the inotion.. Absent exceptional circumstances, a law firm sball be held,jointly responsible for violations

conmzitted by its partners, associates, and employees.
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(B) On court's initiative
On its own initiative, the court may enter an order describing the specific conduct that appears to violate subdivision (b) and

directing an attomey, law firm, or party to show cause why it has not violated subdivision (b) with respect thereto.

(2) Nature of sanction; limitations
A satiction imposed for vioiatiou of this mle shall be limited to what is sufficient to deter repetition of such conduct or

comparable conduct by others similarly situated. Subject to the linritations in subparagraphs (A) and (B), the sanction niay

consist of, or include, direetives of a nonmonetaly nature, an order to pay a penalry into court, or, if imposed on ntobon and

warranted for effective deterrence, an order direeting payment to the movant of some or all of the reasonable attorneys' fees

and other expenses incurred as a direct result of the violation.

(A) Monetary sanctions may not be awarded against a represented patty for a violation of subdivision (b)(2).

(B) Monetary sanetions may not be awarded on the court's initiative unless the emut issues its order to show cause before a

voluntary distnissal or settlement of the claims ntade by or against the party which is, or whose attorneys are, to be sanctioned.

(3)Order
When imposing sanctions, the court shatl describe the conduct determined to constitute a violation of this rule and explain the

basis for the sanction imposed.

(d) 5nappiicability to discovery
Subdivisions (a) tbrough (c) of this rule do not apply to disclosures and discovery requests, responses, objections, and motions

that are subject to the provisions of Rules 7026 through 7037.

(e) Verification
Except as otherwise specifically provided by these rules, papers filed in a case under the Code need not be verified. Whenever

veriflcation is required by these rules, an i.mswom declaration as provided in 28 U.S.C. § 1746 satisfies the requirement of

verification.

(f) Copies of signed or verified papers
When these rules requira copies of a signed or verified paper, it shall suffice if the original is signed or verified and the copies

are conformed to the original.

Credits
(As amended Mar. 30, 1987, eff. Aug. 1, 1987; Apr. 30, 1991, eff. Aug. 1, 1991; Apr. 11, 1997, eff. Dec. 1, 1997.)

1 So in original. The comma probably should not appear.

Editors' Notes

ADVISORY COMMTTTEE NOTES

Subdivision (a). Excepted frotn the papers wbich an attomey for a debtor must sign are tists, schedules, statements of financial

affairs, statements of execntory contracts, Chapter 13 Statements and aniendments thereto. Rule 1008 requires that these

docwnents be verified by the debtor. Although the petition must also be verified, counsel for the debtor must sign the petition.

See Official Form No. 1. An unrepresented party must sign all papers.

The last sentence of this subdivision authorizes a broad range of sanctians.

The word "document" is used in this subdivision to refer to all papers which the attomey or party is required to sign.

Subdivision (b) extends to all papers filed in cases under the Code the policy of tninimizing reliance on the formalities of

verification which is reflected in the third sentence of Rule 1 I F.R.Civ.P. The second sentence of subdivision (b) permits the
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substitutiots of an unswont declaration for the verification. See 28 U.S.C. § 1746. Rules requiring verification or an affidavit

are as follows: Rule 1008, petitions, schedules, statetnents of financial affairs, Chapter 13 Statements and aniendtnents; Rule

2006(e), list of multiple proxies and statement of facts and circumstances regarding their acquisition; Rule 4001(c), motion for

ex parte relief from stay; Rule 7065, incotporating Rule 65(b) F.R.Civ.P. goveming issuance of temporary restraining order;

Rule 801.1(d), affidavit in support of emergency motion on appeal.

1987 Amendment

The statement of intention of the debtor under § 52](2) of the Code is added to the documents which counsel is not required

to sign.

1991 Amendment

Subdivision (a) is aaznended to confonn to Rule 1I F.R.Civ.P. where appropriate, but also to clarify that it applics to the

unnecessary delay or needless increase in the cost of the administration of the case. Deletion of the references to specific
statements that are excluded. from the scope of this subdivision is stylistic. As used in subdivision (a) of this rule, "statetnent"

is litnited to the statement of financial affairs and the statement of intention required to be filed under Rule 1007. Deletion of

the referenee to the Cbapter 13 Statement is consistent with the atnendment to Rule 1007(b).

1997 Amendment

This rule is amended to confonn to the 1993 changes to F.R..Civ.P. 11. For an explanation of these amendments, see the advisory

committee note to the 1993 amendments to F.R.Civ.P. 11.

The "safe barbor" provision contained in subdivision (c)(I)(A), which prohibits the filing of a motion for sanctions unless

the challenged paper is not withdrawn or corrected within a prescribed time after service of the motion, does not apply if the

challenged paper is a petition. The filing of a petition has immediate serious consequences, inciading the imposition of the

automatic stay under § 362 of the Code, which niay not be avoided by the subsequent withdrawal of the petition. In addition,

a petition for relief under chapter 7 or chapter 11 may not be withdrawn unless the court orders dismissal of the casc for cause

after not'tce and a hearing.

GAP Report on Rule 9011. The proposed amendments tosubdivision (a) were revised to clarify that a party not represented

by an attomey must sign lists, schedules, and statements, as well. as other papers that are filed.

Notes of Decisions (707)

Ainendments received. to 7-15-2010.
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r999 WL 253108
Only the Westlaw citation is currently available.

United States Bankruptcy Court, N.D. Illinois, Eastern Division.

In re Galn L. TAN and Mardona Tan, Debtors.

FOREST PARTNERS II LI MITED P.AR3`iVERSHIP and Galo M. Tan, Plainriffs,

V.

FOREST GROUP, INC., Robert Lane, Randall Pittman, Laiirence Lenz,

Jr., and Katten, Muchin & Zavis, a law firm partnership, Defendants.

No.95 B 25570. April26,r999•

N0. 98 A 02049.

Attorneyss and Law Firms

Paula Friedman, Attotney for Movatit or Plaintiff.

Thomas Labuda, Attorney for Respondent or Defendant.

Office of U.S. Trustee, Trustee or Other Attarneys.

Opinion

MEMORANDUM OPINION

KATZ.

*t This tnatter is before the Court on the motion of Forest Partners II Limited Partnership and Galo M. Tan (collectively, the

"Tan Group") for remand of their malicious prosecution case to the Circuit Court of Cook County, Illinois. The Tan Group

moves for abstention and remand following removal ofthe case to this Court by Laurence Lenz, Jr. ("Lenz") and Katten, Muchin

& Zavis ("KMZ"). For the reasons that follow, the Court grants the Tan Group's motion for remand.

BACKGROUND

On December 1, 1995, Galo M. Tan ("Tan") and Mardona Tan (collectively, the "Debtors") filed a petition for relief under

Chapter 1 I of the Bankruptcy Code, 1 I U.S.C. § 101 et. seq. The Debtors have yet to file a confirmable plan of reorganization.

Tan is the general partner of Forest Partners II Limited Partnership ("Forest Partners"). Forest Group, Inc. ("Forest Group")

was also a general partner of Forest Parurers until February 6, 1992. Robert Lane ("Lane") and Randall Pittman (°Pitttnan")

are the sole shareholders, officers, and directors of Forest Group.

KMZ is a law firm headqtartered in Chicago. Lenz is a partner in KMZ.

On October 6, 1998, the Tan Group filed a one-count cornplaint for the tort of malicious prosecution against Forest Group,

Lane, Pittman, Lenz, and KMZ (collectively, the "Defendants") in the Circuit Court of Cook Counry, Illinois. Tbe Tan Group

seeks datnages of not less than S30 million. Although the complaint has only one count, it alleges a series of actions which

comtnenced in 1990 and run through the presenttime.

The Tan Group alleges that in 1992, KMZ filed a false and malicious lawsuit on behalf of Forest Group; Lane, and Pittman

against Tan, Forest Partners, and the individual. limited partners of Forest Partners seeking S20 ntillion in special damages, $8

million in compensatory damages, and at least $15 million in punitive damages. The Tan Group alleges that in August 1995,
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KMZ filed a false and malicious lawsuit on behalf of Lane and Pitttnan against Forest Partners and Tan seeking an award of

$400,000. The Circuit Court of Cook County, Illinois entered judgment in favor of the Tan Group in both cases, The Tan Group

alleges that as a result of the Def ndants' prosecution of these two lawsuits, Tan was forced to file his bankruptcy petition

before this Court.

The Tan Group further alleges that KMZ, on behalf of Forest Group, Lane, and'Pittman, filed false bankruptcy claitns totaling

$24 million against Tan. The Tan Group claims that the Defendants filed these claims to: (1) force Tan out of Chapter 11.

and into Chapter 7 of the Bankruptcy Code; (2) to impair Tan's rights to proceed with his defenseand counterclaim against

Forest Group, Lane, and Pittman; (3) and to impede a lawsuit Tait had filed against KMZ. Tan also alleges that KMZ instigated

Victory Memorial Hospital, for whichICNIZ. was general counsel, to file suit against 3ummitcare, a corporation of which Tan

is the sole shareholder.

,2 Lenz and KMZ titnelv filed a Notice of Removal and removed the malicious prosecution case to this Court. T'ne Tan Group

imely frled. an Answer and the present Motion for Reniand.

DISCUSSION

The Defendants argue that the Court has jurisdiction over this proceeding pursuant to 28 U.S.C. § 1334 and 28 U.S.C. § 157.

Section 1334 provides in pertinent part;

(a) Except as provided in subsection (b) of this section, the district courts shall have original and exclusive jurisdiction of all

cases under title 11.

(b) Notwithstanding any act of Congress that confers exclusive jurisdiction on a court or c.ourts other than the district courts,

the district courts shall have original but not exclu,sive jurisdiction of all civil proceedings arising under title 11, or arising in

or related to cases under title 11.

28 U.S.C. § 1334. Section 157 provides in pertinent part:

(a) Each district court may provide that any or all cases under title 11 and any or all proceedings arising under title 11 or arising

in or related to a case under title I 1 shall be referred to the bankruptcy judges for the district.

(b)(1) Bankruptcy judges may hear and determine all cases under title 11 and all core proceedings arising under title 11, or

arising in a. case uttder title 11, referred under subsection (a) of this section, and may enter appropriate orders and judgments,

subject to review under section 158 of this fitle.

28 U.S.C. § 157. The Disttict Court for the Northem District of Illinois has referred any and all proceedings arising under title

11, or arising in or related to any case under title 11 to the bankruptcy judges of the District. Local Rule 2.33 (N.D.111.).

Thus, only if this matter arises under title 11 or arises in or is related to any case under title I 1 does this Court have jarisdiction.

Bankruptcy jurisdiction should. be interpreted narrowly. In re Fedpak Svsterns•, Inc., 80 F.3d 207. 211 (7th Cir.1996 ).

A matter "arising under" title I I involves a cause of action sreated or determined by a statutory provision of title 1 I. Borneu P.

Stern, 909 F.2d 973, 981 (7th Cir.1990); Tk'ood v. Wood (In re 4Vnod), 825 F.2d 90, 96 (5th Cir.1987). A proceeding "arising in"

a case under title 11 involves those administrative matters that arise only in bankruptcy cases. Dicrrnond Mtg. Corp. qflllinois v.

Szegar, 913 F.2d 1233,1.239 (7th Cir.1990); 6Pood 825 P:2d at 97. " `[A]rising in' proceedings are those that are not basedon any

right expressly created by title 11, but nevertheless, would have no existence outside of the bankrnptcy." YVood 825 F.2d. at 97.

The Tan Group's state law malicious prosecution claim is not and cannot be a cause of action created or determined by a

statutory provision of title 11. Title 11 makes no provisions for malicious prosecutions. The instant proceeding does not arise

under title 11.

^,IZi'?A `N."A[ r w ,".>'',.t.7Pt 1 ..,1N. . dt,:Y11o , 31C, "a!. u.`i . -v'riel`nl" " Wpri:5.
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*3 Nor is an action for malicious prosecution, arising under state law, ordinarily a proceeding involving administrative matters

that arise only in bankruptcy cases. A malicious prosecution action can arise in any type of case. Indeed, the two lawsuits out

of which the Tan Group's Complaint arose were not battkruptcy cases, but state law claims for fraudand breach of fiduciary

duty ewtnmenced before the Debtor sought relief in bankruptcy.

However, the Defendants argue, when a state law malicious prosecution complaint is based upon allegations that the defendant

filed false claitns against the bankruptcy estate, federal banlmtptcy 1aw may preemptthe case. MSIf Esplorafion, Ltd. v. Meridian

0i1, Inc., 74 F.3d 910, 916 (9th Cb'.1996). The expansive reach of the Code preetnpts virtually all cIaims relating to alleged

niisconduct in the bankruptcy courts. Holloway v. Flousehold Automotive Finance Corp., 227 B.R. 501, 507 (N.D.111.1998);

Coas v. Zale Ilelrnvare, Jnc., 1998 WI. 397841 (N.D.I11.); see also, In re Shape, Inc., 135 B.R. 707, 708 (Bankr.Dlvte.1992)

(holding bankruptcy law preempted a state law unfair business practices claim, based entirely upon violations of the autoinatic

stay, that was dependent for its existence upon the Bankmptcy Code and was "intimately tied" to the debtor's bankruptcy). We

agree with the Defendants that an allegation of false claitns against a banlcruptcy estate can arise only within the context of a

bankruptcy. However, the situation presently before us is factually distinguishable from that in MSR.

' In MSR, upon which the Defendants heavily rely, the sole basis for the tnalicious prosecution action was claims filed against

the bankruptcy estate which the bankmptcy court subsequently disallowed. In Cox, the plaintiffs unfair debt collection clainls

were based entirely upon violations of I 1^^.S.C. §,F, 362 and 524. In Holloway, the plaintiff asserted that the defendant violated

the Illinois Consumer Fraud and Deceptive Business Practices Act, 815 ILCS 50511 et. seq., by fraudulently valuing a secured

clann against the estate in violation of I 1 U.S.C. § 506. The unfair business practices complaint in Shape alieged only violations

of the autotnatic stay provisions of the Code.

In the matternow before the Court, the Tan Group alleges a series of actions, most of which happened outside the bankruptcy and

before Tan filed bis petition for relief. The Tan Group's allegations that the Defendants filed false claims againstthe bankmptcy

estate fonn a relatively srnall, and likely insignificant, portion of the cotnplaint.

In Illinois, the elements of a claim for maliciotts proseoution are: (1) that the defendant brought the underlying lawsuit

maliciously; (2) that the defendant brought the suit without probable cause; (3) that the lawsuit terminated in the plaintiffs

favor; and (4) that the plaintiff suffered special damages in defending the suit. Spiegel v, Zurich Zns. Co., 293 Ill-App.3d 129,

132, 687 N.E.2d 1099, 227 Ill.Dec. 617 (II.1.App.Ct.1997). The major allegations of the cotnplaint are that the Defendants filed
two false and tnahcious iawsuits against the Tan Group; that the lawsuits tenninated in the Tan Group's favor; and that the Tan
Group suffered special damages because of the false and malicious lawsuits.

*4 In addition, Forest Partners is not a debtor. Forest ParUters has never filed a petition in baukruptcy and therefore cannot
have suffered false claims against its bankruptcy estate. Forest Partners' claim of malicious prosecution can rest only on the
state court lawsuits. Thus, the rnaficious prosecution suit is not an adnunistrative matter that can exist only in the context of a

bankruptcy case; it is not a proceeding arising in a case under title 11..

Having concluded that this matter is not a proceeding "arising under" or "arising in" a case under title 11, it remains to determine

whether this tnatter is "related to" a case under title 11.

In most Circuits, a proceeding is "related to" a case under title 11 if its outcome conceivably could have any effect on the

bankruptcy estate. See In re G.S.F. Corp., 938 F.2d 1467, 1475 (1 st Cir.1991); AfZ Robdns Co. v. Piecinin, 788 F.2d 994, 1002,

n. 11 (4th Cir.), cert. denied, 479 U.S. 876, 107 S.Ct. 251, 93 L.F:d..2d 177 ( 1986); Yfood, 825 ,F.2d at 93'); RoGinson v. Michlgan

Co;neol. Gas Co., 918 P.2d 579, 583-584 (6th Cir.1990); In re Dogpateh US.A., Irrc., 810 £ 2d 782, 786 (Stli CJir.1987); In re

Peetz, 852 F.2d 455, 457 (C.A.9 1988); In i-e Gardner, 913 F.2d 1515, 1518 (10th Cir.1990); In re Len:co Gypsz+m, Inc., 910
F.2d 784, 788, and n. 19 (1Ith Cir.1990). The Third Circuit first enunciated this test: "the proceeding need not necessarily be

against the debtor or against the debtor's property. An action is related to bankruptcy if the outcome could alter the debtor's

rights, liabilities, options, or freedonv ofaction (either positively or negatively) and which in any way impacts upon thehandling

and administcadon of the bankrupt estate." Facor, Inc. n. Xiggin.r, 743 F.2d 984, 994 (3d Cir.1984). The Supreme Court has

N.. „<:k'(i if s eCa._21 v!'.E` ...llc;'.... ^ a..ari3.

APPENDIX 134



3r: re'f'an, Not Reported in B.R. (53943)

commented that proceedings "related to" a case under title I I include: (1) causes of action owned by th.e debtor which become

property of the estate pursuant to 17 U.S.C. § 541 and (2) suits between third parties which have an effect on the bankruptcy

estate. Ccr7o er Corp. v. Edvrardc, 514 U.S. 300, 308 n. 5, 11.5 S.Ct. 1493, 131 L.Ed.2d 403 (1995).

Nevertheless, in the Seventh Circuit, a proceeding is "related to" a case under title 11 only when it affects the amount of property

available for distribution among the creditors or the allocation of property among the creditors. Fsulpak, 80 F.3d at 214-15; In

re Xonicr, Ine., 813 F:2d 127, 131 (7th Cir.1987). In Fedpak, the court remarked that while the Suprente Court appears to favor

the broader, majority approach, it has not mandated such a definition of the term "related to." 80 F.3d at 213 n. 8.

*5 Forest Partners' state law malicious prosecution claim against the Defendants is not related to the Debtor's bankruptcy. See,

e.g., Medrterraniean Assoc•s., L.P. v. Kn.pp A4Lg. Co. (!n re Baltic A.ssrocs.), I49 B.R. 93, 95(Bankr.E.D.Pa.1993) ( concluding

that the outcome of a state law contract dispute between a non-debtor, a co-plaintiff with the debtor, and the defendant could

not possibly affect the bankruptcy estate). "Overlap betweei the bankrupt's affairs and anotlier dispute is insufficient unless

its resolution also affects the bankrupt's estate or the allocation of its assets among creditors." (fome Irasrrrance Conrpany v.

Cvopc73' & C'aoper, L[d., 889 F.?d 746, 749 (7th Cir.I989).

Although Tan's part in the lawsuit arguably tneets the Seventh Circuit standard and might affect the aniount of property in
the estate, Tan is not the only plaintiff in the action against the Defendants. Even should Forest Partners prevail. in this suit
and obtain a judgment for more than S30 million, not one penny of its judgment would go to the Debtor's bankruptcy estate.
Therefore, even under the more lenient "conceivable effect" test of other circuits, Forest Partners' suit is not "related to" a

proceeding under title 1.1.

As the Defendants point out in their argument in favor of "arising under" jurisdiction, the coniplaint is comprised of a single

count of tnalicious prosecution. They state that "Plaintiffs cannot ignore or back away from their allegations of malicious

prosecution within the bankruptcy in order to remand the case." Memorandum in Opposition to Motion for Remand, p. 4. No
more can the Defendants ignore or back away froni the presence of Forest Partners in this case. The Defendants must take the
Complaint as they find it. The Tan Group has chosen to complain jointly and the Court lacks subject matter jurisdiction over
Forest Partners' claim against the Defendants. Thus, this inatter is not related to a proceeding under title 11.

CONCLUSION

For the foregoing reasons, the Court grants the Tan Group's Motion for Remand.

ORDER

IT IS HEREBY ORDERED that for the reasons set forth in the accotnpanying Memoraiidum Opinion, this adversary proceeding

is remanded to the Circuit Court of Cook County, Illinois.
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1997 WL 359333
Ortly the Westlaw citation is currently available.

United States Distriet Court, E.D. Pennsylvania.

RAI'ivIARK INDUSTRIES, INC., Plaintiff,

V.

F'ederiulc M. B<1RON, et al.

No. CIV. 96-7625. June 23,1997•

Opinion

INTRODUCTION

-f In 1988 and 1989, Defendants in this case petitioned the Bankruptcy Court for the Eastern District of Pennsylvania to

initiate involtuttary bankruptcy proceedings against Raymark Industries, Inc. ("Raymark"). In 1996, the banlcmptcy court found
for Raytnark and dismissed the involuntary petitions. Raymark now sues Defendants in this court, alleging that the involuntary

petitions were wrongfully filed. Raymark requests damages pursuant to i I U.S.C. § 303(i), Bankruptcy Rule 9011, 28 U.S.C. §

1.927, and Pennsylvania state law eotmts for Wrongful Use of Civil Proceedings, Abuse of Process, Tortious Interference with

Contractual Business Relations, Civil Conspiracy, and attomeys' fees.

Defendants have filed motions to disniss Raymark's complaint. This opinion and order dismisses one Defendant for lack of

personaljm•isdiction, holds that the § 303(i), § 1927, and Rule 9011 claims are not independent causes of action, dismisses the

request for fees, and.holds that Raymark's other state law claims are preempted by the Bankmptcy Code.

BACKGROUND

Raymark, the Plaintiff in this case, has been a nanied as a defendant in asbestos cases across the comitry. In 1988 and 1989, a

number of individuals who bad been plaintiffs in asbestos cases, and who had claims against Raymark through settletncnt or

judgment of those cases (`Ybe claimants"), filed petitions in involuntaty bankruptcy against Raymark. Many of these claimants

haLi tAe Sanie counsel in bo}h the asbestos?nd hankruptcy proeeedings. In this case, Raymark, now the Plaintiff, alleges that those

claimants and their formers attomeys conspired to file wrongfully the involuntary petitions in. bankruptcy against Raymark.

The first involuntary petition was filed on Septeinber 9, 1988, in the Bankruptcy Court for the Eastern District of Pennsylvania.

Raymark promptly filed a comtterclaun pursuant to § 303(i) of the Bankmptcy Code, which provides for damages to an

involuntary debtor if the petition against itwas wrongfully filed, On September 22, 1988, the involuntary petition was dismissed

by the Honorable Thomas M. Twardowski, and Raymark's rights under § 303(i) were reserved. The parties later stipulated to

a withdmwal of Rayntark's § 303(i) counterclaim with prejudice as to the clannants, but without prejudice as to the claimants'

attomeys.

On. Febmary 10, 1989, following the dismissal of the first petition, a second involuntary petition was filed against Raymark

by different clainiants, tnany of whom had the same counsel as titose in the first involuntary petition. Raymark again

counterclaimed for ,{'^ 303(i) damages. A trial on the merits of the involuntary petition was held in April and May, 1996, and

Judge Twardowski ordered the petition dismissed on August 9, 1996. The Order of Dismissal makes no reference to Raymark's

§ 303(i) counterclaim. The bankruptcy case was closed on November 8, 1996.

Following the closure of the bankruptcy case, Raymark filed a complaint in this court against counsel from the first involuntary

petition, and against claimants and their counsel from the second involuntary petition. I The complaint alleges that the
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involuatary petitions were the result of a conspiracy among eonnsel forthe claimants to remove Raymark as leader of the defense

in asbestos cases across the country. Am. Cmplnt. ¶ 84, 87, 89. Once asbestos litigation against Raymark was stayed becanse

of the ongoing bankruptcy proceeding, there was no longer a need for Raymark to defend itself or maintain its national trial.

team. Am. Cmplnt. g 87, 88, 117, Rayrrtark alleges that its removal from this defense position was the object of the conspiracy,

and that the conspiracy caused it significant financial hann.

1 The law fitm Defendants are Baron & Budd; Jacobs & Cmmplar; Robles & Gonzales; Carpenter & Chavez; Middlebmoks &

Fleming; Levy, Phillips & Konigsberg; and Wolf, Block, Schon & Solis-Cohen. Raymark also names attomeys Mr. Baron, Mr.

Jacobs, Mr. Levy and Mr. Temin (of Wolf, Block). Finally, Raytnark names approximately 66 of the claimants who wcre petitioners

. . ..in ibe second involuntary proceeding.

*2 According to the Amended Complaint, the Defendants played different roles in the conspiracy. Mr. Baron and Baron &
Budd, a Texas fnm, are alleged to have initiated the conspiracy and procured 68 claimants to be petitioners in the second

iavoluntary petition. Am. Crnpint. 11122, Four of these claitnants were former Baron & Budd clients, and the rest came to Baron

& Budd from other Defendants (three from Jacobs & Crumplar, two from Levy, Phillips and Konigsberg, onefrom Carpenter

& Chavez, six from Robles & Gonzalez, and fifty-two from Middlebrooks & Fleming.) Id.

Raymark makes certain allegations designed to support its claitn that Defendants had a petsonal. interest in the bankraptcy

proceedings beyond representation of their clients' interests. Mr. Baron and Baron & Budd, it is alleged, had a contingency fee
interest in their own clients' claims, and in the claitns of theRobles & Gonzales, Carpenter & Chavez, and Middlebrooks &

Fleming clients.' Id. at¶ 123, 124. In addition, Mr. Baron signed 58 of the claimants'verifications in the bankruptcy proceeding

as their "attomey-in-fact" Id. at ¶ 126. Mr. Levy and Levy, Phillips & Konigsberg had a contingency fee interest in their clients'

claims, and participated as counsel. in the involuntary proceedings. 3 Raymark's Supp. Brief in Opp. to Mot. to Dismiss, p. 10.
Likewise, Mr. Jacobs of Jacobs & Crumplar signed his three clients' verifications in the bankruptcy court as "attorney-in-fact,"

and had a contingency fee interest in their claims, thougb Jacobs did not appear in the bankruptcy proceedings. Id. at p. 8.

2 This means that Baron had a contingency fee interest in 63 of the 68 total petitioners. Baron had no contingency ittterest in the

claims of the five ciaimants from Jacobs & Cmmplar and Levy, Phillips & Konigsberg. The amount of these five claimants' claims

appears to be more substantial than the ones in which Bamn had a contingency interest. Raymark's Supp. Brief in Opp. to Mot.

to Dismiss, p. 7.

3 The true extent of Levy, Phillips' involvement in the bankmpicy proceeding is disputed That dispute, however, is not relevant for

the purposes of deciding these motions,

ruir,•ts a.i `ue c:; 1a^1 ...,.,.... ..ol Fr Baro.n R. RinMid'uic-brooks & Fre.'g ieg-̂  to have pa ;ticipated i,. . aspiracy by serving zn, ,,. Budd i

a number of Alabama asbestos cases from which Baron & Budd later procured petitioners for the bankruptcy proceeding.s in

Pennsylvania. Similarly, Robles & Gonzales and Carpenter & Chavez served as local coun.sel for Baron & Budd in Florida

and New Mexico asbestos cases, respectively. Middlebrooks & Fleming, Robles & Gonzales, and Carpenter & Cbavez are not

alleged to have appeared in the bankraptcy proceedings, nor are they alleged to have signed any pleadings for the claimants.

Finally, Raymark alleges that Mr. Temin and Wolf, Block, Schorr and SoIis-Cohen, a Pemisylvania firtn, were tnembers of

the conspiracy, filed the second petition against Raymark without conducting discovery, and signed all papers, except for the

verifications, on behalf of all claitnants without detetmining where the claimants lived or whether they were living or dead.

Raymark's Supp. Brief in Opp. to Mot. to Dismiss, p. 11. Wolf, Block represented the law finns, not the claimants, in the

bankruptcy proceedings.Id.

All Defendants have filed motions to dismiss. The court has heard oral argument on two different occasions, and now addresses

the parties' argmnents.

DISCUSSION

:k*, °v ,r^5: MF^t!°?^':.:irr:6l''mt:.d.'J n
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I. 12(b)(2) MOTIONS TO DISMISS FOR LACK OF'PERSONAL JURISDICTION

*3 Law firm Defendants Middlebrooks & Fleming, Robles & Gonzales, Carpenter & Chavez, Jacobs & Crumplar, and Levy,

Phillips & Konigsberg, attomey Defendants Robert Jacobs and Stanley Levy, and claimant Defendants Michael. Leroy, John

Zaslow, George Bradley, Edward Wright, Claude Wicker, James Buricett, and Roland Avant argue that this court lacks personal

jurisdiction over them.

"In deciding a motion to disnvss for lack ofpersortal jurisdiction, we take the allegations of the complaint as trae. But once a

defrndant has raised a jurisdictional defense, a plaintiff bears the burden of proving by affidavits or other cotnpetent evidence

thatjurisdiction is proper." Bcxyhiiff Inc. v. H:J. Heinz Co.. 86 F.3d 1287, 1 302 (3d Cir.) (citations omitted), cert. denied, 519

U.S. 1628, 117 S.Ct. 583, 136 l.,.Pd.2d. 513 (1996). "Once the motion is tnade, plaintiff must respondwith acmal proofs,not

mere allegations." Tirrae :Share Yaeation Club v. Atlantic Resorts, Ltd., 735 F.2d 61, 66-67 n. 9 (3d Cir.1984).

The corut's jurisdiction over non-resident defendants is eontrolled by the laws of the forum state. In Pennsylvania, jurisdiction

may be specific, if the defendant had sufficient contacts arising out of the defendant's forum-related activity to justify the

assertion of jurisdiction, or general, if the defendant has maintained °continuous and substantial" forum affiliations. 42

Pa.C.S.A. § 5322, 5361; Re'liance Steel Pr•oducts Co. v. lCatson. Ess, tbtareha7l & Gnggas, 675 F.2d 587. 588 (3d Cir.1982).

In addition, courts in Pennsylvania have recognized jurisdiction over non-resident defendants based upon the contacts of

alleged resident co-conspirators. Co-conspirator jurisdiction is not separate from general orspecific jurisdiction. Rather, "[tjhe

difference is that a court looks not ouly at the defendant's forum contacts, but at those of the defendant's `resident' co-

conspirators. The court imputes the contacts of the 'resident' co-conspirator over whom it has jurisdiction to the `foreign' co-

conspirator to see if there are sufficient contacts to exercisejtnisdiction over the latter." Mass. School ofL.aw atAndover, Inc.

v. American Bar A.ssoc., 846 F.Supp. 374, 379 (E.D.Pa.I994), afJ'd 107 F.3d 1026 (3d Cir.1997) (citations omitted). "Merely

belonging to a civil conspiracy does not tnake a member subject to the jurisdiction of every other member's forum.... [Tjhere

must also be substantial acts in furtherance of the conspiracy within the forutn, of which the out-of-state eo-conspirator was or

should have been aware." Id. at 379-80. A proponent of co-conspiratorjurisdiction tnust continue to meet the evidentiary burden

described in Time Share for a 12(b)(2) motion, i.e., ntere allegations of conspiracy, without some actual proof, are insufficient.

Sh-anuhan Gear Co., Inc. v. iVLTndustries, Inc., 860 F.2d 53, 58 (3d. Cir.1.986) (citation omitted).

A. Personal Jurisdiedon over Middlebrooks & Fleming

r`4 Middlebrooks & Fleming ("Middiebrooks") is an Alabama personal injury firm. Baron & Budd, the Texas firm, referred

52 plaintiffs to Middlebrooks for triai in Alabama, but Baron & Budd was lead wunsel and Middlebrooks scrved only as local

counsel. These 52 plaintiffs later became petitioners in the second involuntary proceeding.'t The only services performed by
Middlebrooks were in Alabama, and Middlebrooks' role ended upon settlement of the asbestos cases. ?vliddlebrooks affirms
that it was never advised of the involuntary bankruptcy petition, and all legal action to collect settlement proceeds on behalf of

the 52 claimants was performed by Baron & Budd. Middlebrooks never appeared in the Pennsylvania bankruptcy proceeding

and none of its attomeys have appeared in any court in Pennsylvania.

4 Midd€ebrooks had, in the past, referred asbestos clients to Bzron & Budd, and many of'these cases ended up in Pennsylvania due

to the mandatory transfer order consolidating the multidistrict litigation asbestos cases. None of the these claimants were involved

in the bankruptcy proceeding at issue, however, and Middlebrooks was not involved in any of the Eastet'n District of Pennsylvattia

litigation.

The court finds that there is no petsonaljurisdiction over Middlebrooks. Specific jurisdiction is not appropriate, as Middlebrooks

has done nothing within the forum related to this case of the underlying bankruptcy case. Nor is general jurisdiction available, as

Raymark's allegations are insufficient to meet the "continuous and substantial" showing required for general jurisdiction. These

deficiencies are not overcome by Raymark's allegations of conspiracy. Pennsylvania law requires proof that the co-conspirator

was or should have been aware of the conspiratorial acts within the fommstate, and Raymark has provided nothing to refute or
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call into question Middlebrooks' statement that it was unaware of the filing of the involuntary banlmtptcy petitions. Therefore,

co-conspiratorjurisdiction is unavailable, and Middlebrooks & Flematg is dismissed.

B. Personal Jurisdiction over Robles & GonZales and Carpenter & Chavez

Robles & Gonzales and Carpenter & Chavez, like Middlebrooks, were local counsel for Baron & Budd and contend that they are

not subject to Pennsylvania's personal jurisdiction. Robles & Gonzales is a nine-lawyer firm with one office located in Miami,

Florida. The ftrin does not regulariy conduct husiness in Pennsylvania, and no one associated with the fum was involved in the

bankruptcy proceedings which fonn the basis of the matter at haud. Carpenter & Chavez is a three-lawyer law finn with one

office in Albuquerque, New Mexico. Neither the law Fitm nor anyone associated with the firm practices law in Pennsylvania,

conducts business in Pennsgdvania, and or was involved in the bankruptcy proceedings at issue in this case. Raymark responds
that both Robles & Gonzales and Carpenter & Cltavez were co-conspirators, and that jurisdiction is therefore appropriate.

Initially, the court notes that Raymark's allegations are insufficient to establish general or specific jurisdiction, as there are

no "contiuuous and substantial"contacts with Pennsylvania, and neither firnt was involvedin the bankruptcy proceedings.

Therefore, the only basis forjurisdiction would be co-conspirator jurisdiction. However, at this stage of the proceedings, the

extent of Robles & Gonzales or Carpenter & Chavez' role in the conspiracy is uliclear. "Our rule is generally that jurisdictional

discovery shotdd be allowed unless theplaintiffs claim is'clearly frivolous. "' 62u.ss. School ofLarr at Andover. lrsc. v. American

Bar Ass'n, 107 F.3d 1.026, 1042 (3d Cir.1997) (citations omitted). If Raytnark can show that either firm was or could have been

aware of the fiiing of the petition.s, and. that the firms were participants in a conspiracy to file those petitions, jurisdiction would

be appropriate. Therefore, this court will defer ruling on these Defendants' motions to dismiss for lack of personal jnrisdiction

in order to allow the parties to conduct discovery.'

5 Whether the parties proceed with this discovery will of course depend whether Judge Twardowski allows the cace to proceed.

C. Personal Jurisdiction over Robert Jacobs, Jacobs & CruraPlar, Stanley Levy, and Levy, Philhps & Konigsberg

's Robert Jacobs and his firm, Jacobs & Crutnplar, and Stanley Levy and his firm, Levy, Phillips & Konigsberg, were also

local counsel for asbestos claintants who later became petitioners in the bankruptcy court. Jacobs & Crtnnplar is a Delaware

fum that does business in Delaware and New Jersey. The firm does not transact any business in Pennsylvania and did not enter

an appearance or file any pleadings in the involuntary bankruptcy proceedings. Mr. Jacobs did, however, sign three Joinder in

Involuntary Petition forms on behalf of his clients as "attomey-in-fact," and forward the Joinders to Mr. Temin, counsel for

creditors in the involtuttary bankrnptcy action in Pennsylvania. Levy, Phillips & Konigsberg is a New York finn. Mr. Levy and

T.ev,v^ PbiAips & Konigsberg orovided two claimants for the involuntary proceedings, had a contingency fee interest in their

claims, and filed pleadings in the bankruptcy proceeding.

Again, Raytnarlc's allegations are insufficient for either general or specific jurisdiction without looking to the allegations of

conspiracy. As with Robles & Gonzales and Carpenter & Cliavez, however, these Defendants' role in the alleged conspiracy

is unclear. Proof that these Defendants partlcipated in a conspiracy, and that the involuntary banlauptcy petitions were filed as

part of that conspiracy with Defendants' knowledge, would be sufficient grounds on which to base jurisdiction. At this stage

in the proceedings, therefore, the court will defer ruling on these Motions to Dismiss in order to allow the parties to complete

discovery.

D. Personal Jurisdiction Over Defendants Georgc Bradley, Edward Wright, John Zaslow, Michael Leroy, Claude Wicker,

James Burkett, andRolaitdAvant

These seven Defendants were claimants in the involuntary proceeding against Raymark. They now move to dismiss the

complaint against them because they are non-residents ofPennsylvania and their contact with the fotum was limited to appearing

as petitioners in the second invoiuntary bankruptcy proceeding. Assuming that Raymark's allegations that the second involuntary

petition was wrongfully filed are true, and given that that proceeding led to the case at issue, these Defendants' involvement
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with the fomm is sufficient for specific jurisdiction. Therefore, these Defendants' Motions to Dismiss for lack of personal

jurisdiction are denied.

R. 12(b)(6) MOTIONS TO DISMISS FOR FAILURE TOSTATE A CLAIM '

6 There are twenty-one separate motions to dismiss in this case. With the exception of claims based on lack of personal jurisdiction,

tlie grounds for dismissal in the motions are essentially identical. Therefore, nnless noted otherwise, this portion of the opinion treat>

the twenty-one motions as one motion.

A. Standard of Review

In reviewing a motion to dismiss, all allegations in the complaint and at1 reasonable inferences that can be drawn therefrom

must be accepted as true and viewed in the light most favorable to the non-moving party. Lb'isniewshi v. Johns-141anvil7e Coip.,

759 F.2d 271, 273 (3d Cir.1.985) (citation omitted). The court should then. dismiss the complaint if the fact,s pled and reasonable

inferences therefrom are legally insufficient to support tite relief requested. See Camrnonweafth ex. ret. Artnmerman v. Pepsico,

Znc., 836 F.2d 173, 175 (3d Cir.1988) (citation omitted).

B. § 303(i) Claim

'°6 Raymark's first cause of action is pursuant to § 303(i) of the United States Bankruptcy Code. Section. 303(i) provides

that, if the court dismisses an involuntary petition for any reason other than consent of the parties, the court may grant costs

and attorneys' fees against the petitioner and for the debtor, or, if the petition was filed in bad faith, the court may grant

proxitnately caused or punitive damages. 11 U.S.C. § 303(i}. Seczion 303(i) allows the court to award the full panoply of

relief, including attomeys' fecs, compensatory, and punitive damages. hz re Fox Lstand Square Par-tnersJaip, 106 B.R. 962, 966

(BanJ:r:N.D.[I1.1989) (citations otnitted).

After reviewing the multiple subsections of § 303 and numerous cases imposing sanctions pursuant to § 303(i), I find that

there is no independent cause of action under § 303(i), and that Rayniark must malce its § 303(i) request in connection with

the underlying proceeding in the banlmrptcy court. Therefore, I will dismiss this cause of action and allow Judge Twardowski

of the United States Bankruptcy Court to decide whether or not Raymark's request for sanctions is procedurally correct and

tinre7y, and, if so, whether Raymark's claim has nterit. 7

7 Because the bankruptcy case is now closed, Raymark may be required to file a motion to reopen pursuant to I I U.S.C. § 350,

which allows for reopen'utg of closed cases for cause. Such a reopening is within the discretion of the bankruptcyjudge. The couit

notes, however, that"[i)f andwhen the bankruptcy court becomes aware of faet5 that suggest that a petition for relief in bankraptcy

has been filed in violation of Rule 9011 ... the court's duty .. . to invcstigate such facts and the appropriateness of imposing Rule

9011 sanctions may eonstitute `cause' within the meaning of § 350(b) for reopening a filing." tn re Narod 138 B.R. 478, 482

(E.D.Pa.1.992). Should Judge Twardowski decide to reopen the underlying case, it will be his decision wfiether to order Defendants

to pay damages pursuant to § 303(i); this court takes no position on that issue.

Section 303 of the Bankntptcy Code is entitled "Involnntary Cases" This is in contrast to §§ 301 and 302, which are

entitled "Voluntary Cases" and "Joint Cases," respectively. Thus, everything in § 303 relates to the fi ling and managing of an

involuntary petition. Subsection (d), for example, deals with the debtor's right to file an answer. Subsection (h) describes how

the adjudicating court may order reGef against the debtor. Subsection (j) addresses the bankruptcy court's ability to dismiss

the petition. The only logical reading of subsection (i), therefore, is that it regulates the adjudicating bankruptcy judge's ability

to itnpose sanctions for the wrongfitl. filing of the involuntary petition. Section 303(i) states that "[i]f the court dismisses a

petition under this section .. . the court may grant judgment" in favor of the involuntary debtor for costs, attomeys' fees, and,

if the court fmds bad faith, for proximate and punitive damages. 1 I U.S.C. § 303(i) (emphasis added). The subsection clearly

contemplates that the same court that distnisses the petition is the court that can award damages. Subsection (i) was not meant

to be utilized by any other judge.
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Neither this court nor the parties were able to locate any case where, as here, § 303(i) sanctions wererequested as a separate

cause of action in a proceeding separate and apart from the underlying bankruptcy proceeding. 8 while the fact that no court

has previously imposed such sanctions is certainly not determinative, it does support this court's holding that § 303(i) sanetions

are designed to be imposed in the pending bankruptcy proceeding.

Raymark cit'es Sjosted7 v. SatTon, 12B B.R. 313 (Bankr.b'[.D.F1.1991) to supportits claim that § 303(i) sanctions can be awarded

by a court separate from the adjudicating bankmptey court. In Sosaed., a bankruptcy court imposed § 303(i) sanctions that were

related to a separately filed involmitary bankruptcy case. However, thejudge adjudicating the involuntary bankruptcy had already

determined that the petitioner had filed in bad faith and that § 303(i) sanctions were warranted Before that judge could determine

the amount of the sanctions, however, the petitioner from the invohmtary proceeding filed his own bankruptcy case. That filing

stayed tiie involuntary procceding and divested the initial judge of power to impose the § 303(i)sanetions that he had previously

determined were warranted.l7tus, the second bankruptcy judge was the oniy judge witlt the power to deterntine the amount of aid

impose the § 303(i) sanctions. This case is distinguishable from the case at hand. First, in Sjostedt the bankraptcy judge had already

determined that the involuntary petition had been filed in bad faith. Second, in the bankmptey case at issue here there was notrting

preventing Raymark or Judge Twardowski from following through with the § 303(i) request. Finally, the two cases in Sjosiedt

involved the same parties and condnct. Aere, the case at issue is independent of the underlying involuntary bankmptcy. Tbus, I do

not find Sjostedt applicable.

In addition, this holding tnakes sense in light of the fact that this opinion also holds that § 1927 andRute 9011 sanctions

are similarly designed to be imposed by the judge in front of whom the wrongful conduct occurred. Allowing litigants to file

completely collateral cases requesting relief that could and should have been requested in the original proceeding is tantamount

to allowing litigants to "judge shop" until they find ajudge willing to impose sanctions. This would be an inappropriate uitrusion.

into the respect due each judge to manage bis or her cases. Except on appeal, it is not the role of a district judge to examine the

decisions of a bankruptcy judge or to review the conduct of attortteys before that judge.

*7 The appropriateness of a § 303(i) award must be determined by the bankruptcy judge presiding over the involuntary petition.

In this case, that is Judge Twardowski. Therefore. I zm dismissing Count I of Raymark's Amended Complaint without prejudice,

subject to Raymark bringing its claim ht front of Judge Twardowski. He can decide whether he will consider the claim, and,

if so, wltether the claitn has merit. 9

The coure recogtrizes that its initial predileotion, exprr.ssed to the parties at oral argument, was to allow the § 303(i) claim to stand

as an urdependent cause of action. On further reflection, however, and given that neither the parties nor the cotut found convincing

precedent on either side, the court has decided that the most logical. interpretation of § 303(i) is that damages pursuant to the siamte

can he imposed only by the batikruptcy judge who presides over the involuntary proceeding. This does not mcan that 3•; 303(i)

claitns must be brought before the dismissal ofdre involuntary petition. In re Cooper School qfAr[, Inc., 709 F.2d 7.104, I105 (101h

Cir.1983) (dismissal of bankruptcy proceeding does not divest court ofjurisdiction to consider damages pursuant to § 303(i)); ln re

Godroy Ghholarnle C'.o.. Inc., 37 B.R. 496,498 (D.Mass.1984)(same).

C. § 1927 Claint

The second count of Raymarlcs Amended Complaint is for damages pursuant to 28 U.S.C. § 1927, which provides for costs

and attomeys' fees from any attorttey who "tnultiplies the proceedings in any case unreasonably and vexatiously." Defendants
argue that Raymark has not stated a claim for relief, as § 1927 does not provide an independent cause of action.

This court agrees with Defendants. "[T)he principal purpose of imposing sanctions under 28 U.S.C. § 1927 is `the deterrence of

intent'tonal and unnecessary delay in the proceedings.' "Zztk v. Eas•tern Pa. Psychiatric Inst., 103 F.3d 294, 297 (3d Cir. 1996),

quoting Beatrice Foods v. ibew England Printing, 899 F.2d 1171, 1.177 (Fed.Cir.1990). This purpose is accomplished by

confronting such delay when it ocettrs, not by allowing a separate lawsuit after the fact. Therefore, I agree with the Second,

Fifth, and Ninth Circuit Courts of AppeaLs that a judge cannot impose sanctions ptusuant to § 1927 for conduct that did not

occur as part of the pmccedings in front of thatjudge. See GRiD Systetns Cortic n. Jolan Fluke MMfg.. 41 1`.3d 1318, 1319 (9th

Cir.1994) ("Section 192', cannot reach conduct of a party who is not involved in an action before the satietioning court at the

r
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time of the conduct."); Matter qf Case, 937 F'.2d 1014, 1023 (5th Cir.1991) ("Phe language of § 19271imits the court's sanction

power to attomey's actions which multiply the proceedings in the case before the court."); Cresswell r. Szdlivan & Cromwell.

922 F.2d 60, 69-70 (2d C=ir.1990) ("we have seen no basis for concluding that § 1927 was intended to permit a litigant to institute

a new lawsuit to collect excess costs and fees incurred in a prior litigation."). 10

10 Raymark argues that the district court and the bankruptcy court are not separate courts, and that therefore the district court may

impose § 1927 sanctions for conduct occurring in the bankruptcycourt. Raymark's argumem fails. The purpose of§ 1927 is frustrated

by the imposition of sanctions in two distinct cases, not in two different courts. In addition, Raymark cites GRiD Systenas, which

relied on Lv re Peoro. 793 F.2d 1048 (9th Cir.1986), to support its point. In Peoro, the Ninth Circuit Court of Appoals affnmed the

imposition of sanetions by two district court judges upon a bankruptcy litigant for actions thar occurred in the bankrupt.cy court.

However, those sancfions had originally been imposed or recommended by the banlcruptcy judges. That is not the case here. In any

event, insofar as the Ninth Circuit Court of Appeals held that district courts and bankmptcy couns are not separate courts for the

purposes of the imposition of sanctions, this court respectfully disagrees.

Although not mentioned by the parties, the court finds necessary some discussion of Chambers v. ,'v'acso, Inc., 501 U.S. 32, 111

S.Ct. 2123, 115 L.Ed.2d. 27 (1991). In Chambers, the Supreme Court held that a district court's imposition of sanctions for a

party's conduct before other tribunais was appropriate, as long as the party received a hearing. Id. at 57. However, in that case

the Court was discussing the imposition of sanctions pursuant to the district court's inherent power. The inherent power of the

cotut to sanotion is distinct from the power to sanction granted by statute or rule. Id, at46. In addition, all of the conduct cited

by the Court to support its assertion that the district court could impose sanctions for abuses occurring beyond the courtroom

was in some way related to. the case before the district cotrrt. In other words, the conduct in Charnbers that fomied the basis

of the sanctions award, though it did not ocenr as part of the proceedings in front of the district court, still caused delay in the

district court. Such is not the case here.

z& Rayrnark cites Gordon v. I3eimrzrAr, 715 F.2d 551, 538-39 (11 th Cir.1983) for theproposition that "[fJee requests also... may

be made, in appropriate cases, ... in a separate subsequent action." However, the cases cited in Gordon all involved attorneys'

fees for conduct that was related to the case in which the court awarded fees. In addition, the court of appeals in Gordon Ihnited

its statetnent to "appropriate cases." In the case at bar, the conduct complained of is completely unrelated to the proccedhigs
before me. This is not an appropriate case in which to request sanctions in a separate action. Therefore, I agree with the only

other judge to have thoroughly examined this portion of Gordon that the language of the court of appeals "only relates to a

party's filing a stamtorily authorized motion for attorney's fees for expenses incurred. in the earlier action before the same court

in which the party was successful." CIC". Holdangs, Inc_ v. Wright & Lato. Inc., 142 F.12.D. 648, 655 (W.D.Tx.1992) (citation

omitted), rev'd on othergrrounde, 989 F.2d 791. (5th Cir.1993).

The acticros complained of by Raymark did not in any way delay or interfere with the proceedings in this court. If Defendants

engaged in unproper conduct, the court in which that conduct occurred is the proper forum to request sanctions. Therefore,

Count Two of Raymark's Amended Complaint cannot stand as an independent cause of action and is dismissed. 11

11 If, as discussed above, Raymark chooses to file a motion to reopen the underlying bankruptcy proceeding and Judge Twardowski

allows such a reupening, it may bc possible for Raymarlc to request § 1927 sanetions at that time. Raymark complains that the

bankmptcy court may not have the power to impose sanctions pursuant to § 1927. See RegennTeintr Prinain,Q: o. v. Gmplric Color

Corp., 1.42 B.R. 815, 818 (Bankr.N.D_II1.1992). However, that is an issue for 7udge Twardowski to decide if and when it is before

hun. In any event Judge Twardowski has the power to impose sanctions pursuant to Rule 9011, even if § 1927 sanctions are

unavailable. Id. at 819.

The third count of Raymark's Amended Complaint is for violation of Pederal Rule of Bankruptcy Procedure 901.1. Banktuptcy

Rule 9011, like Federal Rttle of Civil Procedure 1 i„ is a procedural mie designed to deter imptnper anomey conduct by allowing

a court to sanction attorneys. Like Rayniark's § 1927 count, however, the I2ule 9011 etaim cannot stand as an independent

cause of action.

l'
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If a procedural rule "provided an independent cause of action[,] it would by inference provide an independent basis for

jurisdiction; i.e., violation of a federal mie.It is clear, however, that the Federal Rules of Civil Procedure provide no independent

basis for subject matterjurisdiction." Na%ional Rlsk Munagemcvat, Inc. v. Sranewell, Civ. A. No. 92-4366, 1992 WL 368370, at

"5 (E.D.I''a. Dec.3, 1992), citing, Owen Equipment & Erection Co. v. Kroger, 437 U.S. 365, 370, 98 S.Ct. 2396, 57 L.Hd.2d 274

(1978). The Supreme Courtin Owen Equipment cited Federal Rule of Civit Proeedure 82 to support its holding that procedural

rules provide no independent basis for subject matterjmisdiction, as Rute 82 states that procedural rules "shall not be constmed

to extend or limit the jurisdiction of the United States district courts[.]" Fed.R.Civ.P. 82. The same rationale applies here,

as Bankruptcy Rule 9030 provides that the banlcruptcy rules "shall not be construed to extend or Ihnit the jurisdiction of the
courts[.j" Therefore, since Rule 9011 cannot create federal fi.uisdiction, it cannot stand as an independent count in Raytnark's

complaint.

"4 In addition, Raytnark's request for Rule 9011 sanctions comes too late. Althougb the Third Circuit Court of Appeals has yet

to mle on this exact issue, the court has held that "certain distinguishing features bear on the desirability of a more restrictive

approach to thneliness in resolving sanction disputes." Mar,pAnn Pensiero, Inc. v. Lingle, 847 F.2d.90, 98 (3cl Cir.1988).17»s

more restrictive approach led the court to hold that all Rule 11 rnotions must be filed "before the entry of a final judgment."

Id. at 100. Though Pensiero concerned timeliness of filing for Rule 1 I motions, not Rule 9011 motions, the rationale are the

satne. First, tbere is no "good reason to wait until the lawsuit has been concluded" before filing a Rnl.e 9011 motion. Id. at

98. Second, with both Rule I I and Rule 9011, "[s]wift disposition of [the] motion is essential so that any ensuing challenge

to it might be included with the appeal on the merits. This approach serves the interest ofjudicial economy without risking

a significant waste of district court efforts." Id at 99. In this case, three months elapsed between the dismissal of the second

involuntary petition and final closure of the case. Raymark had sufficient time in which to request Rule 9011 sanctions, and

instead waited to make its request in front of a new judge. l?

12 Again, as with tbe ^ 1927 claim, if the underlying case is reoprvted it may not be too late for Judge Twardowsld to impose sanotions

pursuant to Rule 9011. This, however, is an issue for Judge Twardowski.

E. Preemption of Raymark's State Law Claims

Defendants next contend that Counts IV through VII of Raymark's Amended Complaint are preempted by the Banl<mptcy

Code. 13 Federal preemption of state law causes of action is appropriate if Congress expressly legislates such preemption, or

if Congressional intent can be implied from the federal legislation. If Congress has legislated comprehensively and occupied

an entire field of regulation,leaving no rootn for suppletnental state regulation, preemption is implied. lnternattonal Paper

^ r^i ..., ^^Fy1
Co. v. Ouellette, 479 U.S. 4$1, 49i, i07 S.Ct. bCS, 93 i..,. d . 2d 883 t, 87 ''. n̂,..etnpYicn is aLsc imp l:...d:.f state av :n..tw.,•£.r...,

with the accomplishment and execution of Congressional objectives. Pactfrc Gas and Electric Co. o_ State Energy Re,soarrce,r

Con.servation andl7evelopmentC',omm'n, 461 U.S. 190,.204, 103 S.Ct'. 1713, 7.5 L.Ed..2d 752 (1983).

(3 CountTVisforWrnngfuiUseofCivilProceedingspursuantto42Pa.C.S.A.§58351-8354;CountVisforAbuseofProcess;Count

Vl is for Tortious Interference with Contracmal Business Relations; Count VII is for Civil Conspiracy.

In the instant case, Congress has not expressly precmptcd state claims such as Raymark's in the Bankruptcy Code. However,

Congressional intent can be nnpliedby looking to the retnedies available in the Code. As noted by the District Court ofMaryland,

"[r]etnedies and sanctions for itnproper behavior and fihngs in the bankruptcy court ... are matters on which the Bankruptcy

Code is far from silent[.]" Kojj'man v. Osteoimplant Tech., Inc., 182 B.R. 115, 124 (D.Md.1995). Debtors injared by the filing

of an involuntary petition have both § 303(i) and Rule 9011 at their disposal, and these remedies can futly compensate such

debtors. However, the existence of a comprehensive legislative scheme, by itself, is insufficient to.support preemption without

some other "special features" that warrant preemption. English v. Genera7 Electric C'o.. 496 U.S. 72, 87, 110 S.Ct. 2270, 110

L_F.d.2d 65 (1990).

*I (1 I find that the banktuptcy scheme has sufficient "special features" tojustify preemption. First, "Congress bas expressed its

intent that bankruptcy matters be hatrdled in a federal fotvm by placing bankniptcy jurisdiction exclusively in the district courts

*iFfrr'P.SC' 3... ..,._,. .,- _ _ ._, L. YlI
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as au initial matter." NISR Expforation, Lrd v. Ivferidian C3i1, Inc.. 74F.3d 910,913 (9thCir.1996). Second, "the adjustment of

rights and. duties within the bankruptcy process itself is uniquely and exclusively federal.... (T]he highly complex laws needed.

to constitute the bankruptcy courts and regulate the rights of debtors and creditoxs also tmderscore the need to jealously guard

the bankruptey process from even slight incursions and disruptions brougbt about by state malicious prosecution actions." Id. at

914. Third, "the uniqne, historical, and even constitutional need for uniformity in the administration of the banknrptcy laws is

another indication that Congress wished to leave the regulation of parties before the bankruptcy court in the hands of the federal

aourts alone." Id, at 9 i 5. I agree with the Ninth Circuit Court of Appeals that notto find the state claitns preempted would lead

to "a world where the specter of additional litigation must haunt virtually every actor in a banlmiptey proceeding." Id. at 916.

Several other state courts, citing MSR Exploration and an earlier Ninth Circuit Court of Appeals case, Gonzales v. Parks, 830
F.2d 1033 (9th Cir. 1987), have also held that state law claims such asR.aymark's are preempted by the Bankruptcy Code.

See Ifo(fincm, 182 B.R. at ;[25 (`"Allowhlg state tort actions based on allegedly bad faith bankruptcy fillings ... to go forward

ultitnately would have the effect of pertnining state law standards to niodify the incentive structttre of the Bankruptcy Code and

its remedial scheme");Sarno v. Thernaen, 239III.App.3d 1034, 18011l.Dec_ 889. 608 N.E.2d 11, 18 (I13.App.1992); EdmondZs v.

Lawrence Nat'1 Bank & Trust Co., 16 Kan.App.2d 331, 823 P.2d 219; 222 (Kan.App.1991); Mason v. Smith, 140 N.H. 696, 672

A.2d 705, 708 (N.H.1996); !dell v. Goocbnan, 224 Cal.App.3d 262, 273 CaC.R,ptr. 605 (1.990). In fact, only one court has held

that state law claims are not preempted by the remedies in the Bankruptcy Code. The District Court of Appeal of Florida, writing

before MSRExploration, stated that "it is not immediately apparent how the prospect of state courts doing what the bankruptcy

courts already can do [i.e., penalize bad faith frlings] might deter good faith filers.... [And, w]e have already considered any

supposed need for interpretive unifomiity and found it unlikely." R.L. LaRoche, Inc. v. Barnett Bank oJ'Soerth F[orida, R!A., 661
So.2d 855, 862, 864 (Ct.App. 4tlt Dist.l995). I find the need for uniforinity compelling, and am not nersuaded by LaRoche. In

addition, because the purpose of our bankruptcy scheme is to give debtors a fresh start while concurrently proteetitag creditors,

any interference with this scheme as envisioned by Congress would. be inappropriate.

^II Raymark points to the Third Circuit Court of Appeals' opinion in Paradise Hotel Corp, v. Bank ofNora Scotia, 842 F.2d

47 (3d Cir. 1988), to support its argument that preemption is not warranted. 14 In Paradise Hotel, the court of appeals held

that, upon completion of Chapter I 1 proceedings in the bankruptcy court, the debtor in that case could maintain a district court

lawsuit alleging malicious prosecution and abuse of process by the creditor. However, the court did not discuss jmisdietion,

preenrption, or Gonzales, focusing instead on whether § 303(i)('2) should be an exclusive remedy in that case. In fact, that court

explicitly limited its holding to claims "like those of Paradiso" in "situation[s] of this kind." Paradise 1'Iotel, 842 F.2d at 52.

In ParadGce Hotel, the debtor had exercised his right to convert his Chapter 7 proceeding to a Chapter 11 proceeding, wbich

forced a release of his § 303(i) claim. To hold that § 303(i) was exclusive, the court argued, would require the debtor

14 Raymark also argues that the Ninth Circait Court of Appeals' opinions, and Gorzales in paiucuiar, deali with the problem of state

court interference in the bankmptcy process, not with state law interf rence. Thus, they argue, though the Nintb Circuit Court of.

Appeals held that state courts cannot impose their rulings on the bankruptcy process, federal courts should not be similarly barred:

This argument is not conipelling. I am unable to discern any reason why state courts should be conipietely barred from entertaining

state law claims relating to a bankmptcy filing, but federal district courts sitting in diversity or exercising supplemental jurisdiction

should not be similarly barred.

to choose between two nnattractive alternatives. One alteniative would be to pay the price of indefinitely postponing the

conversion in order to litigate the legal sufficiency of the petition, the bad faith of the petition, and the arnount of its damages

in the Chapter 7 case. The other altemative would be to convert immediately in order to secure the Chapter I 1 advantages

the debtor was intended to have but thereby release its claims against the petitioner who allegedly petitioned in bad faith. We

think Congress did not intend that a debtor should have to pay this kind of a penalty for exercising its statutory right to convert

promptly."

Id. at 52.

Paradise Hotel is inapplicable here. Not only is that opinion explicitly restricted to its facts, but the rationale of the opinion is

inapposite, as, milike the debtor in Paradise, Raymarl( had the opportunity-and indeed, utilized that opportunity by filing § 303(i)

r.t,47tv'Cs , Nr C. .:1? tfi t_
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cotmterclaims-to litigate the filing of the involuntary petitions. Raymark was never faced with "two unattractive altemadves,"

and I see no reason why preempting Raymark's state law claims would be unfair.

The purpose of § 303(i) and Rule 9011 is to address exactly the misuse of the bankruptcy system that Raymark seeks to litigate

through its state law claims. To aIlow such claims based upon exclusively federal conduct such as the filing of a bankruptcy

petidon, when Congress has created a comprehensive Bankruptcy Code to address any misuse, would unnecessarily interfere

with the scheme created by Congress. I do not believe that such a result was intended. Therefore, I find that Raymarlc's claims

are preetnpted.

F. Attarrzeys' Fees C&rfnn

Count VIII of Raymark's Amended Complaint requests attorneys' fees pursuant to 42 Pa.C.S.A. § 2503. Though Raymark does

not specify under which subsection of § 2503 it is requesting fees, the court assumes that Raymark requests fees pursuant to

§ 2503(7) and § 2503(9). t' Section 2503(7) allows for fees to any pardcipant "as a sanction against another paiticipant for

dilatory, obdurate or vexatious conduct during the pendency of a matter," and § 2503(9) allows for fees to any participant

"because the conduct of another party in commencing the matter or otherwise was arbitrary, vexatious or in bad faith."

Defendants claim that fees pursuant to § 2503 are available only during the matter in which tbe improper conduct has ocetured.

Since the alleged improper conduct occmred before the commencement ofthe litigation before nie, Defendants argue, Raymark

is not entitled to attomeys' fees under § 2503. This court agrees.

15 The court makes this assumption due to the apparent inapplicability of the other subsections. Raymark is, of course, weleome to

clarifv the matter.

*72 It is clear that Raymark is not entitled to fees for conduct that occurred before the commencement of the case in

court. Cherl2oG, lnc. v. Art 1loraraneerat Co., 406 Pa.Super. 330, 594 A.2d 362, 364 (Pa.Super.1991); Commonwealth Dept.

oJ'Trmasportetion v. Smith, 145 Pa.Cmwlth. 164, 602 A,2d 499, 501. (Pa.Civwlth,.), app, denied 531 Pa. 657, 613 A:2d 561

(Pa.1992). Indeed, the statute itself provides for fees for conduct that occurred "during the pendency of a matter' aud "in

commencing the matter." 42 Pa.C.S.A. § 2503(7) and (9). Raymark argues, however, that the conduct at issue did occur during

the matter, but the matter was before a different court and judge. However, in Smith, the Conunonwealth Court of Pennsylvania

held that "natter" within the tneaning of § 2503(7) and (9) applies "only to those matters pending or commencing in a court of

the unified judicial system of this Commonweal,th:" Smith, 602 A.2d at 503. Therefore, § 2503 fees are not available for matters

pending in the bankruptcy court or the federal district court. See also, Rein_ v. Dieter. 840 F.Supp. 353, 355 (E.D:Pa.1993) (

§ 2503(9) fees not available unless the case was litigated before a Pennsylvania state court or before a federal court sitdng in

diversit-y and applying Pe:7sylvania 1a:.; § 25(01-(01 has nc force in federa.t court .vhere the Fede+_-al Rules of Civi1 Procedure

apply). Raymark's claim for attomeys' fees is dismissed.

CONCLUSION

The parties to this proceeding have presented a myriad of ntotions, atnended. motions, supplemental rnotions, letter briefs, and

memoranda. After sorting through the motions and examining the facts and law, I have held that (1) Defendant Middlebrooks

& Fleming is not subject to this court's personal jurisdiction, (2) the § 303(i), § 1927, and Bankruptcy Rule 9011 counts cannot

stand as independent causes of action, 16 (3) Raymark's state law claims are preempted by the Bankruptcy Code, and (4) the §

2503 attomeys, fees count is dismissed An appropriate Order is attached.

16 Contrary to Defendants' assertions, the fact that Counts 1,11, and II1 of Raymark's Amended Complaint are not independent causes of
acdons does not mean I have no subject matter jurisdiction over the Complaint. Federal disnict courts have subject rnatterjurisdicdon

over all mattcrs involving a federai question. 28 U.S.C. § 134 t. This includes all cases under Title 11. 2$ U.S.C. § 1334. Therefore,

I have subject matter jurisdiction and am able to adjudicate [he personal jurisdiction and preemption issues raised by Defendants.

ORDER

,^, .. , =;
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AND NOW, this _ day of June, 1997, upon consideration of all Defendants' Motions to Dismiss and Plaintiffs Responses

tliereto, it is hereby ORDERED that Defendants' Motions are GRANTED, as follows:

(1) Defendant Middlebrooks & Fleming is DISMISSED for lack of personal jurisdiction,

(2) Counts I,II and III of Rayniark's Amended Complaint relate to United States Bankruptcy Court for the Eastem District of

Pennsylvania Cases No. 89-20233T and No. 88-21315T, and arc DISMIS SED without prejudice subject to PlaintifPs proceeding

with these claims in those cases, and

(3) Counts IV, V, VI, VII and VIII ofRaymark's Amended Complaint are DISMISSED.

This Order applies to all Motions to Dismiss filed by all Defendants in this case. The clerk is directed to close the docket for

statistical. purposes.

Fosicffincamenf :S•_q?^1:I^cminm,A uian i-,h+ii u"riuinsllih 'rsuVdnras-

. e:,": Cdt ; IeL!?2i & !o i.,ai [ giP72? iJ S _.c"n ora . VVotK^.
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Attorneys and LawFirms

George Martin Shead, pro se.

Leonard H. Simon, Pendergraft & Simon LLP, Houston, TX, for Plaintiff.

Daniel:foseph Shea, Attomey atLaw, Houston, TX, for Defendant.

Opinion

LYNN N. HUGHES, District Judge.

1. Introduction.

Opinion on Dismissal

*1 In October of 2007, an adversary proceeding was filed in the bankruptcy court because debtor George M. Shead had

committed fraud in filinga Chapter 13 bankruptcy petition. In April of 2008, the core bankruptcy proceeding was withdrawn to

this court; it was distnissed in May. The three remaining issues are: (a) a maliciousprosecution claim stemming fromn Shead's

bankruptcy filing, (b) Shead's misapplication of partnetship funds, and (c) attorney fees from the original bankruptcy claim.

Becau-se uais court does not have exclusive jurisdiction over the ma«ers arising from ihe originai bankruptcy proceeding and

because uniformity of bankruptcy law will not be disrupted, the malicious prosecution and misapplication of partnership funds

issues are dismissed with prejudice unless the claims are re-filod in state court by January 8, 2010. Because the attomey fee

paynient violated only a bankruptcy rule, the issue will be decided at a hearing in this court.

2. Malicious Prosecution.

A state tnalicious prosecution claim is not preempted by federal bankruptcy just because the claim arose out of the filing of an
adversary action in a bartlcruptcy proceeding. Graber v. Puqrea, 279 S.W.3d 608 (Tex.2009).

Here, the original bankruptcy action was followed by an adversary proceeding because the debtor failed to disclose apartnership.

A final decree was entered in the bankruptcy case in January of 2009. The parties now disagree about whether a malicious

prosecution claim stemming from the bankruptcy action must be brought in federal court. Because the state law c}aim for

wrongful conduct in pursuing the federal bankruptcy case is not necessarily preempted by the earlier federal banlauptcy, this

action is dismissed.
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The second issue in this case 'vs the misapplication of partnership funds by Shead. Although federal district courts have original,

exclusive j urisdiction over all cases arising under Title I I of the United States Code, they do not have exclusive jurisdiction of

all civil proceedings related to cases under Title 1.1. 28 U.S.C. 1334(a)-(b).

Shead has been accused of using partnership assets for personal reasons, as well as failing to collect rents and disiribnte them

to Kelley. In addition, Kelley has claimed that Shead was unable to show how loan proceeds were aliocated to properties that

serve as collateral for loans. "

Kelley argues that a federal district court can exercise jurisdiction over pendent claim,s, pendent parties, and ancillary claims

when they are so related to the claims in the suit that they are part of the sanie case or controversy. That is not the case here.

The original federal claim has been disposed of and the remaining matters are merely related to the original banlmtptcy. For

that reason, this court does not have exclusive jurisdiction and the misapplication of funds matter will be disnussed

4. Attorney Fees. . . .

The final issue is the fact that Sheadpaid his attomey $ 5,000 from partnership funds, violating the Federal Rules ofBankruptcy
Procedure. An attomey for a debtor must file a statement that includes whether she shared compensation with an entity. FED.

R. BANKR. P.2016(b). The court niay detennine whether a payment of funds by the debtor to the attomey after the entry of
an order for relief is excessive. FLD. R. BANKR, P.2017(b).

*2 District courts have original jurisdiction of all cases under Title 11. 28 U.S.C. 1334(a). The only reason Shead could not
have paid his attorney from the partnership funds was because of the pending bankruptcy. Because the payment violated only
a bankruptcy rule, the state court cannot hear the attorney fee issue. Atton2ey fees will be determined at a hearing in this court.

5. Conclusion.

The court may direct the entry of final judgment as to one or more claims in a multiple-claim suit when there is nojust reason
for delay. FED. R. CIV. P. 54(b). The abuse of process and nilsapplication of funds issues related to the original banivuptcy
proceeding are not preempted by arising out of the federal bankruptcy claim. They are dismissed with prejudice unless Kelley
re-files the claims in state court by Sanuary 8, 2010.

The partnership f.unds will be held in the registry of this court pending the outcome of the hearing.

Signed on December 7, 2009, at Houston, Texas.
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CHECK OHIO SUPREME COURT RIILES FOR REPORTING

OF OPINIONS AND WEIGHT OF LEGAL AUTHORITY.

Court of Appeals of Ohio, Tenth District, Franklin County.

Shar.ron ZIMMER and R. Henry Znamer, Plaintif£4-Appellants,

T.

Marlin D. YAtiTT and Jack E. McCormick, Dcfendants-Appellees.

No. 87AP-r7o. Dec. 3, r987•

Appeal from the Franklin County Common Pleas Court.

Attorneys and Law Firms

Richard L. Young, for appellants.

MeCormick, Silver & Silver, and Jack E. McCoiviick, for appellees.

Opinion

DECISION

BRYANT, 3udge.

*1 Plaintiffs-appellants, Sharron and R. Henry Ziinmer, appeal from a judgment of the Franklin County Common Pleas Court

dismissing plaintiffs' cotnplaint pursuant to Civ.R. 12(B)(6). Plaintiffs' single assignment of error asserts that the taal court

erred in dismissing their complaint "on the ground that it did not state a claim upon which relief could be granted."

On October 24, 1986, plaintiffs filed a complaint in the Franklin County Common Pleas Court alleging, in pertinent part:

"1. On September 21, 1984 defendants commenced or caused to be convnenced an action in the Common Pleas Court of

Franklin County, Ohio against plaintiff Sharron Zimmer. A copy of the complant is attached hereto.

"2. As a direct result of the commencenient of this action, process was issued against Sharron Zimmer.

"3. Defendants improperly used said process after it was issued in a manner not contemplated. by law.

"4. Defendants illegally, willfully and improperly used said process in an attempt to obtain a result not intended by law.

"5. Defendants illegally, willfully and improperly perverted the use of process to accomplish a result outaide its lawful scope.

"6. The actions of the defendants were performed knowingly, intentionally and maHciously.

"7. As a direct resui,t of defendants [sic ] couduct, plaintiff Sharron Zinnner has suffered mental, physical and emotional pain

and distress; was subjected to great indignity and humiliation; and, was prevented from continuing her employment "

In response thereto, defendants filed their motion to disnuss, asserting that the plainfiffs' complaint failed to state a claim. More

particularly, defendants asserted that inasmuch as no process had issued in the case and no taking of person or ptroperty had

occurred, plaintifEs' complaint should be dismissed pursuant to Civ.R. 12(B)(6). The trial court granted defendants'tnotion, and

pla'nttiffs appealed that decision to this court.
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In assessing the merits of a Civ.R. 12(B)(6) motion to dismiss, the Ohio Suprerne Court has stated;

"***[A] complaint should not be dismissed for failure to state a clainn unless it appears beyond doubt that the plaintiff can

prove no set of facts in support of his claim which would entitle him to relief." O'Erien v. Universitf: Communitv Tenants Unfon

(1975), 42 Ohio St.2d 242, 245, citing Cnnley v. G3bson (1957), 355 U.S.'41, 45.

The Civil Rules simply require a short, plain statement of the claim which is sufficient to give the defendant fair notice of the

plaintiffs claim and the grounda upon. which that claim is based. Sltfe v. B"srndtz Propertie.c (1974), 40 Ohio App.2d 1.79. As

such, few complaints fail to tneet the liberal pleadings standard of Civ.R. 8; and, as a result, motions todismiss are seldom

granted. Moreover, whether a plaintiff will ultimately prevail upon the merits of the complaint is a matter to be determined at
triaL, and not on the pleadings. Accordingly, a court should not dismiss a complaint simply because it doubts that the plaintiffs

will ultimately prevail. Id.

*2 Defendants contend that plainfiffs' complaint fails to meet the foregoing standard in that it fails to set fotth all of the

elements of abuse of process. While the better practice undoubtedly is to set forth the elements of a cause of action in the

complaint, under the standard set forth in OBrien, .supra, plaintiffs' complaint need not set forth each and every element of a

cause of action to meet the requirements of Civ.R. 8.

Apart from the allegations of the complaint, defendants further assert that because no process issued in this case and no seizure

of person or property occurred, the coinplaint tnust be dismissed. However, even if that be both nve and a proper consideration

regarding the merits of plaintiffs' complaint, defendants' argument raises matters not apparent from the face of plaintiffs'

complaint. On a Civ.R. 12(B)(6) motion, the coart is to assess the merit of nlaintiffs' complaint on tlte basis of the allegations

contained therein, and not fmin matters extraneous to the record See, e.g., Scheer v, A ir-Shietds. Inc. (I979): 61. {)lzio App.2d

205. While defendants could. have supplied any additional factual information through affidavit or any other means specified
by Civ.R. 56, and converted their motion to one for surnmary judgment, they did not do so. Accordingly, defendants' factnal

contentions are not well-taken with respect to a motion to dismiss under Civ.R. 12(B)(6).

Based on the foregoing, we must conclude that, albeit mther sketchy, plaintiffs' complaint is sufficient to withstand a motion

to distniss under Civ:R. 12(13)(6). Whether plaintiffs will ultimately prevail at trial, we need not, and indeed. cannot determine

at this point. However, we are unable to say that plaintiffs may prove no set of facts in support of their claim which would

entitle them to relief. Due to the rather conclusory nature of the allegations of the complaint, defendants might have chosen to

file a motion for more definite statement pursuant to Civ.R. 12. However, under the rules set forth in O Brien, supra, plaintiffs'

complaint is sufficient, and the trial court erred in granting defendants' motion to dismiss pursuant to Civ.R. 12(B)(6) as to the

first claim of plaintiffs' complaint. See Clennant EnvironmenEal Raclarnaaion Co. v. Hancoelc (1984), 16 Ohio App.3d 9.

In the second claim of their cotnplaint, plaintiff, R. Henry Zhnmer, seeks to recover for legal expenses and loss of services

and consortium. Defendants apparently contend that, itrespeetive ofwhether the first claim survives a Civ.R. 12(B)(6y motion,

the second claim should be dismissed.

Essentially, defendants' argument reduces to an assertion that under no set of facts would Mr. Zimnier be entitled to recover

for legal fees or loss of consortiutn, We disagree. In Mrs. Zitrnner's main action for abuse of process, attorney fees may be

recovered as an item-of dantage. See Prosser & Keeton, Law of Torts (5 Ed.1984) 900, Section 121. While that principle alone

does not support Mr. Zimmer'sclaim for attorney fees, facts peculiar to this case may show that it is Mr. Zimmer who is entitled

to recover any attomey fees paid as a result of defendants' alleged abuse of process. Althougb the Zirmners may not recover

attorney fees twice, we cannot say that Mr. Zimtner can prove no set of facts entitling him to recover attomey fees herein.

Hence, it is premature to dismiss Mr. Zimmer's claim.

Moreover, loss of consortium may be recovered for a wrongful act, intentional or negligent, which causes a spouse to

lose the society, services, sexual relations, or conjugal affection of his or her mate. See Clouston v. Remlinger Oldsmobile

Cadillac, Inc. (1970), 22 Ohio St. 65. Inasmuch as, depending on the facts herein, plaintiffs' claim of abuse of process may fall

I r?= 1u FT "-. on 1"C`tri:fsf5 Nc w.^WY:` c 1:3! 4.; ,. .,
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within that category of facts supporting a claim for loss of consortium, Mr. Zimmer's claim therefor was improperly dismissed.

Accordingty, the second claim of piaintiffs' comptaint is sufficient to withstand defendants' motion.

Given the foregoing, plaintifYs' assignment of error is sustained, the judginent of the trial court is reversed, and this matter is

reinanded for further proceedings.

Judgmeiat reversed and cause remanded.

W$I1'ESIDE and BOWM.AN, JJ., concur.
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