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Pursuant to Ohio Supreme Court Rule 4.1, Appellant Artisan Mechanical, Inc.
("Artisan") hereby gives notice of an Order from the Butler County Court of Appeals
. certifying a conflict pursuant to Articie IV, Section 3(B)(4) of the Ohio Constitution. A
copy of the court of appeals’ order certifying a conflict is attached as Exhibit A. A copy
of the court of appeals’ order appealed from is attached as Exhibit B. |

The issue certified as a conflict is:

When there is a factual dispute between the parties over the

~ existence of a valid settlement agreement, is the trial court

required to conduct an evidentiary hearing regardless of

whether it enforces or denies enforcement of the agreement

and enters judgment pursuant to the Ohio Supreme Court

decision in Rulli v. Fan Co., 79 Ohio St.3d 374, 1997-Ohio-

3807 : ' '
(Exhibit A, Entry Granting In Part And Denying in Part Motion To Certify Conflict at 2)

‘The court of appeals held that the trial court was not recjuired to conduct an evidentiary

hearing pursuant to Rulli because the trial court refused to enforce, rather than
enforced, the settlement agreement between the parties. (Exhibit B, Ju'dgment Entry
and Opinion at § 41)

Other courts of appeals, including the Sixth District and Tenth District Courts of
Appeals have held that an evidentiary hearing is required by Rulli where the court
declines to enforce a settlement agreerhent. See Michelle M.S. v. Eduardo H.T., Erie
App No. E-05053, 2006-Ohio-2119 (attached as Exhibit C); Moore v. Johnson'(DeC. 11,
1997), Franklin App. No. 96APE11-1579 (attached as Exhibit D). |

Pursuant to Ohio Supreme Court Rule 4.2(D), Artisan respectfully requests that

the Supreme Court determine that a conflict exists and set a briefing and argument

schedule to resolve the conflict.
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Respectfully submitted,

Timothy G. Pepper (0071076)

TAFT STETTINIUS & HOLLISTER LLP
40 North Main Street, Suite 1700
Dayton, OH 45402-1786

Phone: (937) 228-2838

Fax: (937) 228-2816
pepper@taftiaw.com

Attorney for Appellant
Artisan Mechanical, Inc.
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CERTIFICATE OF SERVICE

| hereby certify that a true and accurate copy of the foregoing was served this
11th day of January 2011, via regular US mail, postage prepaid upon the following:

Anthony G. Covatta, Esq.

THE DREW LAW FIRM CO., LPA
1 West Fourth Street, Suite 2400
Cincinnati, OH 45202

Attorney for Appellees

Timothy G. Pepper.

80455663.1



Cu

LNk El "‘h{\&' i MECHANICAL, ING
& o } g .
\;\ @B‘é\l'§ @‘ 5 . ’ | »

IN THE COURT OF APPEAL FOR BUTLER COUNTY, OHIO

CASE NO. CA2010-02-039

" Appellant, o '
| - | | . ENTRY GRANTING IN'PART AND
vs. S uet€his DENYING IN PART MOTION TO -
'o\:‘g pe? CERTIFY CONFLICT
* JAMES MICHAEL BEISER, efahy . 0 |
Appel!ees. 7’ | Y ;\R\»w‘gs ,'
o - o\“".g;&uo? co
o

~ The above cause |s before the court pursuant to a motlon to certlty a conﬂrct to .

~ the Supreme Court of Ohro filed by counsel for- appeliant Artisan Mechanlcal Inc on

1 November 17, 2010

Ohio courts- of appeal derive their authority to certify c_asee to.the Ohio

- | ‘Supreme Court‘from Section 3('8)(4) Article IV of the Ohio Constitution, wh-ich-pro4

1 wdes that when the Judges of a court of appeals fi nd that a judgment upon WhICh they. :

have agreed is in conﬂict W|th a Judgment pronounced upon the same questron by

1l another court of appeals of the state the Judges shall certify the record of the case to

* the supreme coun for review and final determlnatlon N
In Ruilr v. Fan Co 79 Oth St.3d 374 1997- Ohlo 380 the Ohro Supreme Court

held that a tnal court erred by enforcang a proposed settlement. agreement WIthout first -

‘ conductmg an ewdent:ary heanng where there was a Iegrtrmate dlspute between the

i part:es as to the exlstence of the settlement agreement.

‘In‘present case, appellant contends that when overruling its second assign-

ment of error, this court hetd that the trial court was not requrred to hold an evrdentlary '

' 'hearmg with-respect to a disputed settlement agreement because the tnal court re-

fused to enforce the alleged oral settlement agreement ThlS court found that unhke
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‘ the s:tuatlon in Rulli, the tnat court refused to enforce the purposed sett!ernent agree~

| ment, and therefore nothlng_ in Rullr requrred the tnal court to hold_ an ev:dentra_ryhe-ar—\
ing bef_ore' entering summary judgment ageins‘t appettant._

Appellant asserts that other courts ot ap_oeal have-not limited Rulli to circum- .
’ stances wher—e'a trial court has enforced a settte'rnent agreement 'b.ut have atso
- applied it in- cwcumstances where the court refused to enforce an alleged settlement
_ agreement Spec:F calty, appellant contends that this court's decision i is in conﬂrct with
decls.rons by the Sixth Dtstnct Court of Appea;ls and the Tenth Dr_stnct‘Court o_f :

Appeals. See Michelle M. s*v EdtrardoH T., Erie App. No. E-05053, 2006-Ohio-

H 2119 Moore V. Johnson (Dec 11, 1997) Frankhn App. No 96APE11 1579

Upon consrderat:on of the foregorng, the court finds that the motron for certr-

frcatlon is well taken and the sameé is hereby GRANTED wrth respect to thls lssue

i The questron for certrf catron |s as follows

- When there isa factual dlspute between the parties over the exustence ,

" of a valid settlement agreement, is the trial court required to conduct an
evidentiary hearing regardless of whether it enforces or denies-enforce-
ment of the. agreement and enters judgment pursuant to the Ohio

* Supreme Court decision in Rulli v. Fan Co 79.Ohio St. 3d 374, 1997-

Ohio-3807 - ' .

The Second iSsue'appellent raises f.or certificet-iOn in‘volves disp'osition of the
first assrgnment of error in Wthh th:s court found that "clear evrdence" exrsted that
- the partres did not intend to be bound by the terms of their setttement agreement untll
it was formatrz_ed in a wrrtten document executed by the parties. Ap.pella_nt argues that
| _ 'oth.er appellate courts have enforced settlement agreements under-eimilar factual
circumstances, including the First District Court of Appeals in Cembrex.Care Solu-

tions, LLC v. Gockerman/HematoIOgy Care, Inc., Hamilton App. No. C-050623, 2006- -

“Ohio-3137, and the Tenth District Court of Appeals in Charvat v. Credit Foundation of
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America, Franklin App. No 08AP—477 2008- Oth 6820 However appellant has

failed to c:te any Ianguage in the above cases whlch-addresses the |ssue of whether
"clear ewdence existed W|th respect.to whether the partaes did or did not intend to be
bound by the terms of a settlement agreement until the agreement was formai:zed ina.
-wntten gocument. Ap_pellant merely repe_a_tsr arguments already,.ceneldered-and -
' rejected by this court. -A(.:_c':ordingiy, apbel.lant: hae. failed to eh'ow -tfha_t a conflict eXiet—s'.‘ :
The motion for certification with regard to the second issue is therefore DENIED.

IT 1S SO ORDERED.

RobertP ngland Judge




[Cite as Artisan Mechanical, Inc. v. Beiser, 2010-Ohio- 5427}
IN THE COURT OF APPEALS

TWELFTH APPELLATE DISTRICT OF OHIO

BUTLER COUNTY
ARTISAN MECHANICAL, INC.,
Plaintifi-Appellant, : CASE NO. CA2010-02-039
| | | : OPINION
- VS - ‘ , 11/8/2010

JAMES MICHAEL BEISER, et al.

Defendants-Appellees.

- CIVIL APPEAL FROM BUTLER COUNTY COURT OF COMMON PLEAS
Case No. CV2009- 06 2832

Taft Stettinius & Holllster LLP, Timothy G. Pepper, 110 North Main Street, Sunte 900,
Dayton, Ohio 45402 1786, for plaintiff-appellant

The Drew Law Firm Co., LPA, Anthony G. Covatta, One West Fourth Street, Suite
2400, Cincinnati, Ohio 45202, for defendants-appellees

POWELL, J.

{f1} Plaintiff-appellant, Artisan Mechanical, Inc., appeals a summary
judgment granted by the Butler County Common Pleas Court in favor of defendants-
appellees James Mlchael Beiser and Chris Lay, on Artisan's claim that Beiser and
Lay breached an enforceable, oral settlement agreement between the parties

regarding a prior lawsuit between them. We affirm.

b FENGAD B00-651-6960




Butler CA2010-02-039

{12} Artisan is a mechanical contractor. Beiser and Lay- are me.chahical
engineers Who were employed by Artisan through approximately the third quarter of. :
2008. Beiser and Lay left Artisan to start their own mechanical engineering firm,
Accurate Mechanical Solutions. On November 10, 2008, Artisan filed a lawsuit
_ agaihst Beiser and Lay in the Butler County Corﬁ-mon' Pleas Court to preVent them
| ffom misappropriating Artisan's trade secrets and business opportunities.

{13} On the morning of Feb'ruary 4, 2009, Artisan's counsel made_ a
lsettlement proposai to Beiser a.nd Lay's counsel, in Whjch both parties were. fo agree
not t§ Co_mpete with one another with respect to certain "key customers" for a period
of six months. Specifically, Beiser and Lay were to agree not to submit any new bids
to work on projects for two of Artisan's key customers, Fuji and Veritus Technology
Group, and Artisan, in tum, was to agree not to submit any bids to work on projects
for two of its other key customers, Flavor Systems- and Lyons Magnué, Whom Beiser
and Lay wished to have as custome_rs.for AMS. That same morning at 9:44 am.,
Beiser and Lay's ¢ounsel accepted Artisan's settlement proposal on the following -
term§ and conditions: |

{14}y ™. Both sides 'walk away' from the litigation. |

{15} "2. Six month non-compete, commencing today, Fébruary'4, 2009,
ending August 3, 2009.

{16} "3. Beiser, Lay and their company Will' initiate no new bidé to Fuji or
Verdis [sic].

{17}y 4.  Artisan will initiate no new bids to Flavor Systems or Lyons
Magnus." |

{118} Beiser and Lay's counsel "suggestled]” that the parties prepare a

2.



Butler CA201 0-02~03_9

_ "Mutual Release and Settlement Agreement“ and offered to prepare the agreément if
Artisan's counsel would "likewise preparé an Entry of Disrhissal Qf ali claims and
counterclaims.”
| {19} Artisa.n's counse_l responded by e-mail as follows:

{1110} "[A]s we discussed, the offer is that ydur clients basically étand still.and
o submit nothing to Fuji-and Verdis [sic] in furtherance of any bid. | don't khéw if that's
wﬁat you mean by 'initiate,’ but as we diécussed, that is a'n important poirit. We do
r:u_:;t have an agreement just on the wording below [referring to the 9:44 a.m. .e~mai|'
message]; please explain what 'initiate’ means and whether your clients will agree to
stand still and not submit anything further to Fuji or Verdis [sic], for today..forward for
six months, i'n. f_urthefance of any bid."

{111} Belser and Lay's counsel responded:

{112} "l am mformed that the bid to Fuji is complete. Nothmg further will be
' Submitte‘d, or needs to be submitted. We have a deal.” |

{13} The parties cancelled depositions that were scheduled for February 5-6,
: _2009. On February 6, 2009, Béiser and Lay's counsel sent Artisan’s counsel a draft
of a.settlement agreement. When he had not re_'ceiv'ed a-responsé by February 16, -.
2009, Beiser and Lay's counsel e-mailed Artisan's counsel, asking him when he .
would be "ready to ex_change signature pages,” and Artisan's counsel replied, "T'll get
back to you as quickly as | can.”

{14} On February 19, 2009, Artisan's counsel informed the trial court that
"the case had settled." The next day, the trial court issued an entry that noted that
the parties had advised it that the case "has been settled” and ordered that the action

be "dismissed with prejudice provided that any of the Parties may, upon good cause

-3-
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shown, within sixty days, request further court action if settlement is not
consummated.” The entry further stated that "[ujpon agreement and within sixty
days, the Panies may submit a supplementary entry outlining detailé of the
settlement.”

{115} On March 10, 2009, Beiser and Lay‘s cbunSeI sent Artisaﬁ's cdunsel a
"Settlement Agreement .and Mutual Release” that had been executed by Beiser and
Lay. and- contained a space for Artisan's signature.’ On March 17, 2009, Artisan’s
counsel e-mailed Beiser and Lay's counsel, suggesting that the "confidentiality" a_nd
"non—disparagement" hrovisio_ns in the proposed seﬁlerhent agreément be deleted
_ a.n_d that the "applicable’ law” provision be modified to make state court in BUtIe}'_
" County, Ohio the _pro'_per venue - for any future action that might arise 'from the
agreemen_t. | |

{f16} On April 16, 2009, Artisan's counsel e-mailed. Beiser and Lay's counsel
and requésted an update aslto where matters stood regarding the lawsuit, and Beiser
and Lay's counsel indicated in response that the parties had agreed to drop the
"confidentiality” and "non-disparagement” provisio_ns and modify the venue provision
in the proposed settlement agreément. He thén enCouréged Artisa.n'_s counsel to "get |
your clients to sign [the proposed agreement] é_nd then [he] woﬁld get his boys

[Beiser and Lay] to sign as well."

{117} The parties did not sénd any further messages to each other. On April

21, 2009, the 60-day period set forth in the trial court's February 20, 2009 conditional

dismissal order lapsed, without either party having ever requested the trial court to

1. The March 10, 2009 draft of the proposed Settlement Agreement and Mutual Release that Beiser
and Lay's counsel sent to Artisan's counsel is appended to this opinion.
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" take further actton in the lawsuit or without the parties submitting a supplemental
entry outlining the details of any settlement agreement they reached. |

{118} In June 2009, Artisan |earned that Beiser and Lay were performing
work for Fuji. When Artisan’'s counsel requested an explanatlon Beiser and Lay's
counsel acknowledged that his cllents had submitted a new bid to perform work for
Fup but rejected any claim that their actions constltuted a breach of a settlement
agreement because Artisan had failed to execute -the proposed settlement
agreement that Beiser and Lay had tendered and thus there was no settlement'
agreement between the parties that Beiser and Lay could have breached.

{119} On June 29, 2009, Artlsan filed another lawsuit agalnst Beiser and Lay
in tne Butier County Common Pleas Court which forms the basis of the current
appeal. Artisan alleged in its complaint that, even though the parties failed to
execute a formal written contract, they reached an enforceable, oral settlement
agreement on February 4, 2009 and that Beiser and Lay breached that agreement by
_ _making a bid toFuji_. On January 29, 2010, the trial court granted summary judgment
~ to Beiser and Lay on the ground that the parties never reached a "meeting of.the
minds“ on the "essential terms and details of the settlement agreement.”

{1120} Artisan now appeals, assigning the following as error:

{f121} Assignment of Error No. 1:

{122} "THE TRIAL COURT ERRED IN GRANTING BEISER AND LAY‘S
MOTION FOR SUMMARY JUDGME_NT_AND. FINDING THAT THERE WAS NO
ENFORCEABLE SETTLEMENT AGREEMENT BETWEEN THE PARTIES."

{1]23} Artisan argues the trial court erred in finding that there was no

enforceable settlement agreement between the parties, and consequently granting

. _5_
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summary judgment t_o Beiser and Lay because they accepted all the essential terms
of the settlement agreement on February 4, 2009 and the parties’ counsel agreed en
all remaining terms of the agreement by Ap.ril 16, 2009. Artisan also contends that
even though the parties intended to but di_d not reduce their agreement to a formal
writterl document, their February 4, 2009 oral settlement agreement was still
_ enforceable since its terms can be determined with "sufficient particularity"' and "the
pa‘rties.' deal was not contingent on it being reduced ’ro writing."' We disagree With_l
these arguments |
{1]24} Summary Judgment is approprlate under Civ. R 56 when "(1) there is ho '
igenume issue of materlal fact, (2) the moving party is entltled to judgment as a matter
of law, and (3) reasonable minds can come to but one conclusion and that conclusion
is adverse to the nonmoving party, said party being entitled to have the evidence
: construed most strongly in his favor." Zivich v. Mentor SOCeer Club, Inc., 82 Ohio
St.3d 367, 369-370, 1998-Ohio-389. "[A] party seeking summary ,-ng'men't on the
_.ground that the nonmoving party cannot. prove its case, bears the initial burden of
mformlng the trial court of the basis for the motion, and identifying those portions of
the record that demonstrate the absence of a genurne issue of material fact on the
es'sen;tial element(s) of the nonmoving party's claims.” Dresher v. Burt, 75 Ohio St.3d
”280, 293, 1996-Ohio-107. If the moving party satisfies its rnltlal burden, "the
._non_mOVi'ng pa'rty'then has a r‘eaprOcaI burden outllned in Civ.R. 56(E) to set forth
specific facts showing that there is a genuine issue for trial and, if the nonmovant
does not so respond, summaryjudgment, if appropriate, shall be entered against the
nonmoving party.” Id.

{1125} "[A] settlement agreement is a contract designed to terminate a claim

-6-
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by preventing or ending litigation[.]" Contmental W. Condominium Unit Owners Assn.
.v Howard E. Ferguson, Inc., 74 OhIO St.3d 501, 502, 1996- OhIO 158 While "[ilt is
preferable that a settlement agreement be memorialized in writing[,] an oral
settte’hﬁeht agreement may be enforceable if there is sufficient .particuiarity to form a
binding contract." Kostelnik v. Helper' 96 Ohio St..3d. 1, 3-4 2002-Ohio—2985, 115.
"Terms of an oral contract may be determined from 'words, deeds, acts, and silence
of the parties." Id., quoting Ruﬂedge V. Hoffman (1947), 81 Ohio App. 85, paragraph
one of the syllabus.

{1[26} ™A contract is generally defined as a promlse or a set of.promlses
_aotioneble upon breach. - Essential elements of a contract include an offer
aoceptanoe, contractual capacity, consideration (the bargained for legal benefit
- and/or detriment), a manifestation of mutual aseent and iegality of object and of
c_onsideration.' [Citation omitted.] A meeting of the m'in.ds as to the essential terms of
_the contract is a requirement to enforcing the contract. [Citation omitted.]" Kostelnik,
2002-0hio-2965 at 16.

{1127} "Mutual assent" or "a meeting of the minds” means that both parties
have reached agreement on the contract's essential terms.. Fenix Enterprises, Inc. v.
M&M -Mori‘g. Corp.,l inc. (S.D.Ohio 2009), 624 F. Supp. 2d 834, 841. A meeting of
the mirlds occurs if ;'a reasonabie person would find that the parties manifested a
present intention to be bound to an agreement." Zelina v. Hillyer, 165 Ohio App.3d
255, 200.5-Ohio-5803, 2. ."The parties mus't_ have a distinct and common intention
that is communicated by each party to the other." Champion .Gym & Fitness, Inc. v.
Crotty, 178 Ohio App.3d 739, 744, 2008-Ohio-5642, 12. Moreover, for a contract to

be valid and enforceable, the cohtract must be specific as to its .essential terms, such
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as the identity of thé parties to be bound by the contract and the subject matter of the
' contract, See Marntia v. _Hause, 178 Ohio App.3d 763, 2008-Ohio-5374, 1j9.

{1128} In support of its cléim thét the parties -re'aché'd an enforcea'ble., oralr
s'ettlemen;[ agreement on Februéry_ 4; 2009, Artisan points out that, when it asked
Beiser and Lay's céunsel to "explain what ‘initiate’ means,” Beisér and Lay's counsel
responded by stating that he had been "informed that the bid to Fuji is complete[,]" _.
that “[njothing further will be éubmit_ted, or needs to be submitted],]" ahd'that "we.
have a dea.l.". Artisan asserts that once Beiser and Lay's counsel declared., "we have
a deal,” an enforceable, oral éettlement agreement was created be.tween the parties._
We diéagree.

'{1.129} In his February 4, 2009, 9:44 a.m. e-mail to Artisan's counsel, in which
he "accepted the terms of Artisan's initial settlement proposal, Beiser and 'Léy's
counsel sugge.sted t'hat the _parties -"prepare a .Mutual Release. and Settlement
Agreement” and éﬁered to prepare the agreement in exchange for Artisan’s counsel
preparing a dismissal entry. Two days after their February 4, 2009 negotiations,
Beiser and Lay's counsel sent Artisan a draft of a settlement agreement. On
‘February 16, 2009, Ar{isan's counsel told Beiser and Lay's éounsel that he would get
bagk tb him as quickly as he could. However, Artisan did not indicate that the parties
would not have to place their agreement in a formal Writteh document.

{1130} On February 19, 2009, Artisan advised the trial court that the case "had
settled." However, the trial court's February 20, 2009 conditional dismissal entry did
not dismiss the case with prejudice. Instead, it allowed either party, upon a showing
6f good cause, to ask the trial court to take further acti.on in the casé, which,

" presumably, meant to reactivate the case, within 60 days of the entry. The fact that
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the trial court did not simply dismiss the case with’ prejud.ice at this point shows.that
the pérties had not yet reached a final settlement agreement.

{9131} Artisan's counsel fin.ally got back to Beiser and Lay's counsel on March
17, 2009 and then again on Apﬁl 16, 2009, at which time the parties agreed to delete
the confidentiality and non-disparagemeﬁt provisiohs and rhodify the venue provision
in the _c_o_ntfacﬁ However, at no time during the parﬁes’ neg'otiat.ior'ls that took place
bétweén .February 4, 2009 until April 16, 2009 did Artisan ever indicate that it would
be unnécessa.ry for the partie's to place their agreement in a fofmal written contract.

{1132} A review of the evidence submitted by the parties in the summary
j_udgme_nt: proceedings, even when lbo_ked at in the light most favorable to Artisan as
the n__d_nm-ovin‘g’ party, shows that, while the parties engaged in negotiations 59tween
Feb.‘ruary 4, 2009 and A'p'ril 16, _2009,_théy ne'ver'reached'.a._ meeting:of the m.inds on
the essential tefmé of the proposed settlement agreement regardihg Artisan's 2008
action against Beiser and Lay. This conclusion is confirmed by Artisan's refusal to
| sign the proposed Settlement Agreement and Mutual Release sent to it by Beiser

and Lay. . | _

o {1133} In Richard A. Berjian, D.O., !nc.. v. Ohio Bell Tel. Co. (1978),' 54 Ohi.o
. 8t.2d 147, 151-152, .the Ohio S_Llpremle Court stated "that courfs 'wiII give effect to the
rﬁénifest intent of the parties whéfe there is clear evidence demonstrating that the
parties did not intend to be bound by the terms of an agreement until formalized in a
written document énd signed by both[.]"

_{1]34} In this case, there was clear evidence demonétrat_ing that the parties did
not intend to be bound by the terms of the parties’ proposed settlement égreemeht |

until both parties executed a formal written document. In the parties’ final e-mail
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-communication during their settliement negotiations, Beiser and Lay's counéel :
indicated that the parties had reached agreement on the confidentiality, non-
disparagement and venue provisions of the prdposed settlement_agreement, and -
-~ehcc.J_L1_'raged Artisan's counsel to have his clients sign the prdpdsed agreerhent;_ .as
amended, and s_tated that he would havé "his clients do_thé same. ‘Again, ‘Artisan's
- counsel did not indicate that a formal written'cc').ntract would not be necessary in order
for the parties to have an enforceable agreement.
- {1135} Artisan engaged in negotiatiqﬁs .wit.h Beiser and Lay over the terms of _'
the settlement agreement from February 4, 2009 until April 16, 2009. Artisan’s
actions é_luri‘ng’ this period demonstrates that Artisan agreed with Beiser_ and. Lay that
the parties' agreement had to be placed in a fo.rmal written contract in order for the
"agre_ement to be enforceable. However, Artisan refused to sign .the agreement
before the-conditional dismissal entry became final on April 21, 2009 and failed to
ask the ftrial court to take further action in the matter‘on fhe basis of good cause.
Therefore, we agree with the trial cou.rt's finding that there was never a meeting of
the minds between the parties on the esséntial'terms of the settlement agreement,
~and we conclude thét the trial court properly granted summary judgmént to B_eiser'
and Lay on Artisan's‘complai.nt.
{1136} Consequently, Aﬁisan's first assignment of error is overruled.
137 As.signmen.t of Error No. 2:
{138} "THE TRIAL COURT ERRED IN ENTERING JUDGMENT FOR
BEISER AND LAY WITHOUT .HOLD_ING AN EVIDENTIARY HEARING ON THE
EXISTENCE OF AN ENFORCEABLE SETTLEMENT AGREEMENT."

{1139} Artisan argues the trial court erred by not holding an evidentiary hearing

-10 -
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- before granting summary judgment to Beiser and Lay because there was a factual
dispute between the parties over the existence of a valid settlement agreement, and
therefore under Rulli v. Fan Co., 79 Ohio St. 3d 374, 1997- OhIO 380, the trial court
was reqwred to conduct an evidentiary hearrng prior to entering Judgment However,
Ru!h is clearly distmgwshabie from this case.

{1140} In Rulli, the Ohio Supreme Court held that a trial oourt _erred by
enforcing a purported settlement a.greeme'nt' between the parties without first
' conducting an evrdentlary hearlng where there was a Iegitlmate dispute between the
parties as to the existence of the settlement agreement. In support of |ts deC|S|on
the Rulli court noted that, "[s]ince a settlement upon WhIGh f:nal judgment has been
entered eliminates the right to adjudication by trial, judges should make certain the
terms of the agreement are clear, eind'that the parties égre’e on the meaning of those
| terms." Id. at 376. |
| {1141} Unlike the situation in Rulfi, the trial court in this. case refused to enforce
‘what Artisan purported to be an enforceable, oral settlement ag.reement between the
parties, after finding that the parties had never actually reached .a settlement
égreement — a determination that this court has upheld in response to Artisan's first
assignment of error. Therefore, nothing in Rulli required the trial court to hold an
evidentiary hearing before entering summary judgment in Beiser and Lay's favor. Cf.
Union .Sav. Bank v. White Family Cos., lnc.; 183 Ohio App.3d 174, 2009—_0hio-2075;
IVanicky v. Pickus, Cuyahoga App. No. 91690, 2009-Ohio-37, {[13; and Myatt v
Myatt, Summit App. No. 24606, 2009-Ohio-5796, ﬂ8l, 12-13.

{1142} Artisan also argues the trial court committed reversible error by relying

"on suspect evidence in granting Beiser and Lay's motion for summary judgment.” In
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| support Artisan points out that when Beiser and Lay attached to their summary
I_ judgment motion the parties’ counsels’ e-mail correspondence from February 4,
2009, March 17 2009 and April 16, 2009 Beiser and Lay failed to properiy
authenticate theee'documents by attaching an affidavit, and thus argues the
documenis had no evidentiary value. Artisan acknowiedges that Beiser and Lay
attached to their.reply brief an affidavit purportedly authenticating the documents, but
notes that when it moved to strike the affidavit and to file a surreply brief, the trial
coort failed fo rule on those motions. We find this argument_ unpersuasive.

| {143} Evid.R. 901(A) states that “ft]he requirement of authentication or

a ~ identification ‘as a condition precedent to admissibility is satisfied by evidence

sufficient to support a finding that the matter in question is what its proponent claims."
{1144} The record in this case shows that Artisan itself attached to |ts
memorandum in opposmon to Beiser and Lay's motion for summary_Judgment
_several of the e-mail messages whose authenticity Artisan is now challenging on
appeal. Thus, any error the trial court may have committed in considering the e-mail
messages attached to both parties’ memoranda was induced by Artisan, and thus
Artisan cannot be allowed to take advantage of it. See Poneris v. A & L Painting,
L-LC, Butler App. Nos. CA20t)_8-05-133, CA2008-06-139, 2009-Ohio-4128, 141.
| - {45} Furthermore, Beiser and Lay filed an ‘affidavit with the trial court
averring that the materials attached to their motions are "accurate" ano Artisan
presented no evidence to the .contrary. While Beiser and Lay' did not file their
affidavit authenticating the e-mail messages attached to their surnmary judgment
' motion until they filed their reply brief in the summary judgment proceedings, Artisan

has failed to explain how it was materially prejudiced because of this. In particular,

12 -
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Artisan has never claimed that the e-mail messages attached to Beiser and Lay's -
_ memoranda have been fabricated or are not what Beiser and Lay purport them fo be.
Therefore the affidavit was suff|C|ent under Evid.R. 901 to show that the documents | |
were, in fact what Beiser and Lays counsel purported them to be namely, copies of
the e-mail messages the partles exchanged on the dates in question.

_{1]46} Artisan also alleges that the trial court committed reversible error when
it failed to rule on its fequest to compel. discovery from Beiser and Lay. However,
Artlsan suffered no prejudice as a result of the trlal court's failure to rule on its
dlscovery requests since those requests were mooted as a resuit of the tnal court' |
decision to grant summary judgment to Beiser and Lay. Additionally, if Artisan
ne_eded more time to respond to Beiser and Lay's summary judgment motion, Artisan
could have requested it_lunder' Civ.R. 56(F), but failed to do so. |

{147} In light of | the foregoing, Artisan's second assignment of error is
overruled.

{148} Judgment affirmed.
'BRESSLER, P.J., concurs.
RINGLAND, J., dissents.

RINGLAND, J., dissenting:

{749} .I respectfully dissent from the majority's opinion because when the ..
‘evidence is Iooked at in the Iight most favorable to Artisan as the nonmoving party, it
is apparent that genuin'e issues of material fact remain in dispute, and thus the trial

‘court erred by granting summary judgment to Beiser and Lay.

-13 -



Butler CA2010-02-039

{1150} While a trial court has a duty to interpret the term:s. of a contract as a
. matter of law, the existence of a contract itself is genefatly regarded as a quéstion of
fact to be resolved by the trier of fact, i.e., a jury or the trial court acting in its role as
the trier of fact. See, e.g., Terr'eﬂ. V. Uhiscribe Professional Services, Inc. (N.D.Ohio
2004), 348 F. Supp. 2d 890, 893; Snyder v. Snyder, 170 Ohio App. 3d 26', 2007-
Ohio—122;. and In re Estate of Ivanchak, 169 Ohio Ap§.3d 140, 2006-Ohiq~517$. But,
. see, Zelina v. Hiﬂyef, 165 Ohio Abp.Sd 255, 2005-Ohio-5803 (holding that the
“existence of a contract is a qUesﬁon of law). | - |

{151} In this case, sufficient evidence was p_résented in the summary |
judgment proceedings.to create genuine issues of material fact regarding whether
the parties' négoti'ations reached a poiht at which mutual assent to th.e essential
terms of the settlement agreement had béen expréssed before the 60—day time limit
Set. forth in the trial cq_urt's conditional dismiséal order lapsed, ahd whether the barties
inten'ded for their settlement agreement to be binding' even Without a formal written
contract. | ”

{1152} Specifi'call‘y, the parties' exchange of e-mails on Febrﬁary 4, .2009.
establishes the material elements of the parties' oral settlement agreement, including
| (1) the parties to be bdund by the agreement: Artisan and Beiser and Lay and their
co‘mpany, AMS, and, (2) the agreemént‘s subject matter: a six-month non—cﬁmpéte
agreement, in which both sides "walk away" from the litigation, with Beiser and Lay
and AMS agreeing not o initiate any new bids to Fuji or Veritus Techno.iogy Group,
and Artisan, in turn, agreeing not to initiate any new bids to Flavor Sysfems-or Lyons
Magnus.

{1153} This court has held that it is not necessary for the parties to work out
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every specific detail of their agreement in order for them to héve had a meeting of the
minds, as the trial court opined at one point in its opinion. See, generally, Schro¢k V.
S_chrock, Madison App. No. _- CA2005-04-015, 2006-Ohio-748; aﬁd Camahaﬁ V.
London, Madison App. No. CA2005-02-005, 2005-Ohio-6684. In this case, the
subsequent e-rhails exchanged between the parties' counsel on March 17,-2009 and
April 1 6, 2009 e'stab.lished that the parties égréed not to include "donfidentiality" and
"non-disparageme‘nt." provisions in their agreement and that the proper venue for ahy
action .arising frdm any future diépqte involving the agreement was to be in state.
court in Butler County, Ohio. Specifically, the Abril 16, 2009 e-mail that Beiser and
Lay's counsel sent to Artisan's counsel in Which Be.iser and Lay's couhsel stated that
- the parties had reached agreement on the remaining issues of cohfidentia[ity, n.on-'
| disparagement and venue establishes that there was a meeting of the minds |
.bet\}vee'n the parties as to all essential and -ndn-essential terms of the parties’
agreement, or, at thé very least, providéd sufficient evidence to create a genuine'
“issue of material fact on this question.

{1154} Beiser and Lay assert that "it would be contrary to justice and law to
impdse terms of cou.nsel's negotiations upc“:n the péﬁies" sihce."[c]ounsel for the
. -partieé, not the'partiés themselves, were negd’tiating and attempting to agree to
terms that would thén be presented to their respective clients." However, Beiser and
Léy offered no evidence to show that jtheir counsel did not have the specific authérity
" to negotiate on their behalf, and it appears from the evidence present.ed by the
parfies in the summary judgment proceedi.ng.s, which has to be examined .in the light
mbst favorable to Artisan as the nonmoving party, that Beiser and Lay's counsel did

have such specific authority to negotiate on Beiser and Lay's behalf. See, generally,
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Judd v. Queen City Metro (1986), 31 Ohio App.3d 88, 91-92.

- {1155} The majority asserts. that a signed, formal written agreement was
necessary in order to bind the parties. However, when the"evidence is looked at in .a
_Iight most fa\;orable to Artisan. as the nonmovihg party, it is apparent that a genuiné
) issue of material fact exists as to whether the parties intended that their a'greerﬁent
not become binding until they both signed a forrﬁal written contract. |

_ {1]56} In Richard A. Berjian,.D.O., inc. v. Ohio Bell Tel. Co (1978), 54 Ohio
St.2d 147, 151-152, the court stated: |
| {1]57}' "[I]t is well-established that courts will give effect to the manifest intent
of the ﬁarties where there is ciear evidence demonstrating thaf the parties did not
intend to be bﬁuﬁd by the terms of an agree'njent until formalized in a written
: document and signed by both (see Smith v. Onyx Oil’ and Chemica_l Co. (C.A.3,
1955), 218 F.2d 104, 108; 1 Williston on Contracts (Rev.Ed.1936), 59., Sectiqn 28)[.Y"
| {1158} Here, there was evidence on bqth sides of the question as to whether
the parties intended to make their agreement contingent on a formal written contract.

~In his_February 4, 2009, 9:44 a.m. e-mail to Artisan's counsel in which he accepted

- the terms of the settlement agreement proposed by Artisan's counsel, Beiser and

Lay's counsel stated, "I would suggest that we prepare a Mutual Réleése’ and
Settlement Agreement." (Emphasis added.) However, Beiser and Lay's counsel did
not maké the parties' agreement "subject fo" or contingent upon the pérties' signing a
formal, written contréct. Cf. Union Sai/. Bank v. White Family Cos., Inc., 183 Ohio
App.3d 174, 2009-Ohio-2075, §127. Therefore, viewing the evidence in a light most
favorable to Artisan as the non-moving party, a genuine issue _of material fact exists -

as to whether or not the parties intended that their agreement would not become
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effective until a formal written contract was signed.

_{1]59} In light of thle fdre_goin‘g, the question of whether or not an enforceable,
oral s_ettlem'ent. ag'r_eement waé-created by the :par_ti'es prior to April 21, 2009 should - -
not have beén'decided by éummary'judgment. 'Thérefqre, | respectfully dissent from
the .court's decision _uphoiding the'triél cdurt's grantlof su'mrr_'l.a-ry ju_dgment- 'to Beiser

and Lay.
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APPENDIX

SETTLEMENT AGREEMENT AND MUTUAL RELEASE

 THIS SETTLEMENT AGREEWENT AND MUTUAL RELEASE is made by and
among ARTIBAN MEBHAN?CAL LLE, an Chip imited corporation {Arlisan’), RON
BEXTON, ABBE SEXTON (the *Sexions”), JAMES MICHAEL BEISER Bejser), and
CHRIS LAY (“Lsy"} n Fsbnrary _ 2008,
_ WHEREAS, there hava been varlous deakngs and transastmns among the
parts&& and _
_ . WHEREAS, ﬁer’cam cﬁsputes have arisen among the gaxﬁas 'mth respact o iheir '
felaﬁcnshbs, dealings, msmimns and agreements, Whtch disputes mﬁqlva actyal amé
potential allegations and ﬁ:lairns among the partiss and causes 6 sofion among the
patias and ' .
VWHEREAS, wﬁffau{ aﬁy admission of fabiity butio resolve all ssuss, inciuding
all actual or purential alegations, claims and counteriaims, !he;:arﬁm-hmmﬁaye
: Wmﬁﬁm and setiied al roatiers arising from the prior relationship amony the
parfies. ' =
soceptances, covenants, releases and warrantiss set forth hatein, hereby agres as ‘

follows:

TERYS

1. Acfions. in consideration of the compromies and setfismant of al
outstanding issues amang the parBes, fhe parfies wil take and forbesr from the

foliowing astions;
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s The parties wil disriss ihe Higation as Gescibed below,
[+3 .The par_iié& agres not fo competewith one another for business &s
follows, for a term of six months, commencing Febriary 4, 2000, and ending August 3,
2008; | f
: '(i} " Beiser, Ley and thelr aninaf will intate no new hida to Fufior
" Vertus Techaolagy Group, '
{8 Arhsan and the Spexiﬁns witl inftiate no naw bids to z‘-"iaver
Systsms (‘FBP) or Lyons Magnus,
w  The 3gr=emertt of nen-competiton desorbed i subssction 1. b,
above does pot void bids 1o the subjest ﬁbmpames compieted prior io February 4, 2008,
d. Each party wil bear fis own costs and legal fees.
2 Mﬁm “The parlies wifl disimiss the foliowing action,
_ memctmg all o ialme grid sounterciaims, with prejudice: Artisan Mecharical, Ing., et al,

- Flainiifs e-ma’ Csﬁnﬁa‘m}am Dufendsnts, v -James Michas! ﬁa!mq afal, Dea’aﬂdaﬂf&

- {;guniemia:mants Bufiar County, Ohic Cornmon Pleas Catrt Gase Mo, OV

2008 41 438&

3. Poleagesand Agsyurances. By this agreement, the partiss &cknowiwga
- thet thoy have releaged and discharged and by {his Agreement do release and
discharge one another, thair sucesssors and assigns, as i oase may b, of and from
ariy and alt _ii_ahiﬁtg‘ ciazms, damands, confroversies, gégwgnces. damages, actions and
@%ﬁ& of action, and any and all ofher iaﬁs and d;xmage of evary kind and peture
. resulfing from the reiationships, dealings, agraements, and franssciions amang the

partiss (oullectively "Claims’) prior 1o the date of this Agresment. The pariies further
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siate that they have not assigned nor will assign any Claims released and discharged in
is paragraph, . '
. The A'gmﬁ Proleciive Order among the parfiés ramaing

4.  Conhidantiall

i fufl foree and effect, pum&antm its terms. The pardies agres tQ keap the tforms of thig
Agresment confidential exeept to the estent nssessary to share with thelr lsgal and
firenclal advisors,
§  Non-Diepamgement All padies agres thaf they Wil ot disparaps the
others in any respest ineluding but not fimited to thelr deallags Wik cusiomets of the
“other. tn dealing with customets il reforances to the ofiver will be neutial or postive.

4. Enfire &or smeﬁt. This ﬁggmmﬁt'coﬁt&ins the entire ynderstanding of

 the pariizs with respact to the subject matier of this Agresment. There sre no
resiriciions, agresments, promises, warmanties, povenants or undertakings other than
those sxpressly sst forth in iz Agreement, This Agreement supessedes all prior

" sgreements and undersinndings among fhe padias whil respect 1o s subjeot mater,

9. Headings. The saction and paragraph headings confained in this
Agresment are for the convenience of the partisg only and are pot intended @ éﬁécé.ihe
construstion or interpretafion of this Agresment, |

B A Heabhe Ly, Ol law governs the application and imterpretation of
this Agresment. Any acfion or sult r_e%afﬂd o this Agreement iy only be brought in the
 state or fereral courts ivoated in Hamifion County, Ohlo.

& . Counterparis, This Agresmert Thay be execulzd It ko or more
coumterpans, ey one of witich ey have the sigﬁaiur.-a of anly ane of the parfies, Hut

gath of which shal be deemed 1o be an otginel,

h;-g...
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IN WITNESS WHEREDF, the parties have fead the above Agresmant and
'- cauged #io be axesuted on ihe dale Frst vitien above.

wiTNEssE®: ARTISAN MEGHANICAL, 118

_, Prasidant

“Feon Sexton

“AGhe Sexion —
Voot
a&ma@ Michasl Daiser

(ol

”'-: : . cmwg

" fizies
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[Clte as Michelle S. v. Eduardo T., 2006-Ohio-2119.)

IN THE COURT OF APPEALS OF OHIO

SIXTH APPELLATE DISTRICT
ERIE COUNTY
Michelle M. . N i R | _Court oprpeals No. E-05-053
Appellee | ~ Trial Court No. 99-SU—lOO30
. | | | |
Bdwardo M. T, Jr. - " DECISION AND JUDGMENT ENTRY
 Appellant . Decided: Apﬁl 28,-2006‘ |
* K Kk K | |

Damel 1. Brady, for appellee

Sam R. Bradely and Wayne R. Nleol for appellant

¥ "PI'ETRY'KOW'SKI' Lo |

{911} Thls case 18 before the court followmg the Judgment of the Er1e County
| Court of’ Common Pleas Juvemle D1v1310n amendmg the part1es shared parentmg plan _
~ For the reasons set forth here_zn, we reverse and_temand.

{1[2} The 'relevant facts are as 'follows.' The allocatioﬁ of the parties' parental
r1ghts relative to their minor child was sub]ect to an October 8, 1999 shared parentmg
: decree entered by the trial court. On May 22, 2003, appellee Michelle S. filed a motion

to modtfy shared parentmg plan: -On August 28 2003, appellant Eduardo T. ﬁled h1s

EXHIBIT



own motion to modify the existing shared'par'enti.ng plan ‘While these c_ompe_ting- _
-motions tvere pending, on March 3, 2004,- the trial court entered & judgment entry
:designating appellant as emergency temporary residential pare.nt for school enrollment
purposes. A 'March 23, 2(l04 -eOns’ententry continued thi_s order. On June 24,2004,
_ appellee dismlssed her motion to modify the shared patenting plan. |

{13} On November '29, 2_004, theparties notiﬁed the trial court that they had |
_reaehed a Settlement on the matters pending ftom appellan-t's motion to modify the
-'existing shared parenting plan, including issues related to Cl:lild su_pport. AJ anuary 26,
12005, notice_ by.the trial court to the part_ies seems to- confirm this by statin.g: :

| {‘[]4} "Pursuant to prewous notlce by the Court you were to have subm1tted a

, .TUDGMENT ENTRY Unless sa1d IUDGN[ENT ENTRY is Submltted w1th1n tei1 (10)- B : ‘-
_‘ days of the date hereof the Court w1ll on 1ts own motion, d1smlss-the motlon/case |

{1[5} However subsequent to the November 29 2004 alleged settlement the
partles reahzed that two ch11d support calculatton issues had not been addressed and a
dispute arose out of them Based on t}ns dlspute appellee refused to sign the Judgment :
enfry of settlement that appellant‘s counsel had drafted |

- {96} On March 25, 2005, appellant ﬁled a motion to enforee the settlement o
agreement. Attached to the mot1on was a copy of the Judgment- entry drafted by
_app.ellant's -attorney. "On April 6, 2005, the trial court scheduled a hearing on appellant's

motion to enforce the settle_ment agreement for May 23, 2005, |



{73 There is no record of any proceedmg takmg place on May 23, 2005 There

18.n0 entry for this date on the docket sheet.

{18} OnJune 16, 2005 the tnal court entered an amended 's'haredparenting
‘decree essenttally adoptmg aplan drafted by appellee's attomey The decree stated
'"{t]hls matter came before the court upon the agreement of the Mother and Father * * *"
{19} In hls smgle asmgnment of error appellant assertS'
{‘ﬂ 10} "The tnal court erred and comrmtted reversible error when 1t failed to hold :
an evrdentlary hearmg or the Anpellant's Motlon to Enforce Settlement Agreement " |
‘ {'ﬂ 11} Appella_nt. argues_ that the trlai court failed to condu‘et‘ an revrdentrary hearmg |

on the dlsputed settlement terms as requrred by Rullz v, Fan Company (1997) 79 Ohro -

R St 3d 374 Ttis true, "[w]here the meamng of térms of a settlement agreement is.

jdlsputed or where there is ad1spute that contests the existené:e-of a settlement agreement, .

‘ _a tr1a1 court must conduct an ev1dent1ary heanng prlor to entermg }udgment " Rulli at

377, See also Watson V. Watson (May 14 1999), 6th Dlst No. 0T—98 029 crtmg Zzgmont o

v Toto (1988) 47 Ohlo App 3d 181, 185 Cltlng State V. W:lhams (1977), 51 Ohlo St Zd . .
_l 1 12 appellee asserts that appellant warved hxs nght to appeal any cIarmed procedural
“ error by farlmg to raise an ob_]eetlon with the trial court durrng the 24 days between the
| 'schednled May 23, 200,5'hearing date and the June 16, 2005 adoption of appellee's shared
-parenting plan by the trial court. Further, appellee asserts that since no transcript. of any
May 23, 2005 proceeding exists, anpeila_n't was reqnired to provide a state'ment of the

- proceedings pursuant to App.R. 9((3)" from which to review the trial court's conduct.



| Fin-a-lly‘, 'appellee asserts that the failure of eitllef party-.tol object te tl_le tllal court
eonceming any May 23, 2005 proceeclihgs suggests that ip -faet, 't_here.' was an evidentiary
'lt'eariag_On. that day. | |

- {112} The record reveale that tliei‘e is a.aispute_ e'-ithef‘ a-s to tlle terms of the pa_itjes‘
settlement agreement or that eentests the very exietence of a settlement agreement which
'reqaired an evidentiary hearing. V'Appel'lan_t' asserts that at the time of the November 29,
2004 alleged oral 'eet-tle-ment aéi‘eenl_ent, the. terrrls'were ineempiete_, havmg failed-to |

- a'ddress.a partieular child suppoft‘ guideline works_hee‘t adjustmeﬂtand .th'e‘ date'for ]

,commencrement of appellee_'e child supp(')r,t order: Essentially,'appellarit eOntends that the o

,part-i_es ha_d.a- .set-tlemeht.agrﬁeen:lent With r'egard to"all 'term.sr exeep't for these tWo narrow

‘ ehild-'su_ppeft iséues. We ﬁnd that the trial court sho.u.l(l haV.e-held_ an evidentiary hearing
| ,'onﬂ?esé issues. | | | | o

:{‘ﬂl3} 'Neverth-eless; appellee--aréuee that appellant'-sj;ass'igpment of error fails -

'_be'eause' there Wwas no AppR 9(Cj-Statement :tlled in this ,caae;, In -Watsoh. . afte'r th-e .
' .partles entered into. an in-court settlement agreement na dlvoree case, a d1spute a:rose as
to thelagreement A hearmg was held regarding the partles d1spute as to Wthh ]udgment.
entrp correctlyreﬂected the parties’ settlement agreement. No transcnpt of thxs hearmg

- was submltted to this court, nor apparently, was a statement of the proceedings pursuant :
. to App.R. 9(C) The appellant appealed allegmg abuse of discretion after the trial court
enter-ed _ajudgment entry that the appellant allegec’l did not accurately reflect the parties’

settlement agreement. We held that when parties enter into an in-court settlement



agreement, and one party later d_i.sput'es the terms of ‘tlre agreem_ent, the trial conr't _should
' hold an evidentiary hearing to resolve any dispute-about the eki’stente of an. agr'eernent or
: . its terms. Id. 01t1ng Z:gmont V. T oto (1988) 47 Oth App 3d 181, 185 However we also .
| 'found that pursuant to Knapp V. Edward Laboratorles (1980) 61 0h10 St 2d 197 199 a
transcn-pt of the hearmg r'egardmg. the dispute or in the alternatlve a statement pursuant
to App. R. 9(C) was necessary for the resolution of the a531gned erTors: Therefore
lbecause the appellant failed to submlt either of these this court presumed the val1d1ty. of
‘the trial court‘s acnons and fourrd the.appellant's. asmgnments of error not well-taken
{1[1-4} In contrast to Watson there is absolutely no ev1denee in the record that
there was a heanng at all. An- entry in the doeket sheet for thlS day. does not even ex1st
Under these cncurnstances we- do not fault appellant for falhng to file an App R 9(C)
: statement for a hearmg that never oecurred |
{1]15} Appellee also contends that appellant wa1ved hlS rlght to raise the o
procedural error of the trial court In Monea V. Camp:sz Sth Drst No 2004CA00381
| 200,5—Oh_10'—5215, a rna‘glstrate s_orde_r mdlcat_ed that t‘h_e partles al.leg_'edly. had entered into : 7. N
.a settlement agreemen_t aris_in'gout of a dispute over the 0wn.ersh__ip of a business. |
Subs.equently; the appellee filed a:lrnoti.on_ to 'enforce settlement. A weelc later, a llearing_'
Wasihe-ld on the,: m()tion to.enforce‘settlernent. That; same day,' the trial court issued a |
. magistrate's recommendationsljudg-nlent entry enforeing the alleged settlement agreement -
- between the parties. The appellant appealed from this order, alleginp, tlla_t the tri‘al.-.c.ourt |

- erred by failing to hold an ev‘idéntiary hearing- to resolve the parties' disputes regarding



the ex_isten‘_ce of d-settlement agreement. The (_:ourt found'that the record ShoWed no :
indication that the appellant requeeted a’n'evidentiary'hearing or Ohjected- to the nature of
: the proceedlngs Therefore the appellant walved his nght to an eVIdentlary hearmg by
falhng to request such a hearmg or to object tor the lack of an ev1dent1ary hearmg Id. at v
. . _ .

{y16} In the present case, in eontraét' to ,Mo_nea,,the reeord Vind.i_ca"tes that appellant
; requested a hearin.g.to 'resolve the .tvt/okdis;)uted ehi-ld supportissues. In _hi_s’nrotion to-
,enforee set’tlernent, appe_IIant"speciﬁcatty'__reques-ted that the.eourt-sehedule :a hearing =
F_urith.e_'r,- Monea ulaé; baeed on. aCiv.R. 53(E)(3)(a)_requirement' for obj eetio.ns_. to a .
':ma-gi.strate's" deeisie»n In the present--case we cennot dlscern fror'n- the reoord that there "
| --'Was any proceedmg on the scheduled date of May 23 2005 much less that a rnaglstrate

' presrded Therefore we ﬁnd that appellant d1d not walve hrs rrght to an ev1dent1ary

hearlng by falhng to file obJectlons 1n the trlal court. Appellant's a551gnrnent of error 1s‘ o '
- well- taken - ‘ |

{'ﬂ 17} The Judgment of the Erie County Court of Common Pleas Juvemle
Drv1sron 1S reversed This case is remanded to sald court for further proceedlngs
: conSIStent wrth thrs decision. Appellee 1S ordered to pay the costs of this appeal pursuant |
“to App. R 24 Judgment for the clerk's expense 1ncurred in preparatlon of the record, fees

al'lowed by law, an-d the fee for filing the appeal is awarded to Erie County.

FUDGMENT REVERSED.



: A certiﬁed copy of thls entry shall constltute the mandate pursuant to App R. 27 )
See, also, 6th Dist.Loc.App.R. 4 amended 1/ 1/98 :

' ‘Mark L. P-ieWkowski, I _ o

.‘Aﬂe'ne Singer P.J. |
_DennlsM Parlsh J o S o IUDGE '
CONCUR. TR L] ,
" JUDGE

_ ThlS de(;lsmn 1s subject to further edltlng by the Supreme Court of
. 'Chio's Reporter of Decisions: Parties interested in viewing the final reported -
- version are advised to visit the Ohio Supreme Court's web site. at:

http //www sconet state oh us/rod/newpdf/‘?source—é‘
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OPINION
BRYANT J.
* *1 A consolidation of thrée separate appea]s
this case arises from litigation plaintiff-appeliant,

* -Gregory L. Moore, initiated against defendants-ap-

pellees, Thomas B. Johnson (“T. Johnson™), John-
son Industries. Corp. (“Johnsom Industries™), and
The Huntington National Bank (“Huntmgton”), de-
fendant-appellant, Charles F. Johnson (“C. John-
son”), ‘and defendants, JI Investors Co. (“JI In-.
vestors”), Q3 JMC, Inc., and Q3 Industries, Inc.
(collectively, “Q3”). . o

Spediﬁcally, Moore aﬁpeals from a judgment

‘of the Franklin County Court of Common Pleas dir-

écting a vérdict on his wrongful termination claim - '

“against Johnson Industries, directing verdicts on his
$10,000 loan and indemnification claims against T. =
Johns_o'n,' ‘and ~ dismissing his remaining claims

against those two-‘defendants. Moore also appeals .
the trial court's refusal to conduct .an evidentiary .
hearing prior to ruling on a motion to enforce an al-

leged settlement agreement among .the parties. T.
- Johnson and Johnson Industries filed cross—appeals
'condmoned on the disposmon of Mocre's appeal.

C. Johnson filed three separate appeals, the first,
Franklin App. No. 96APE10-1388, was dismissed
as -premature; the -second, Franklin App. No.

- 96APE11-1579, contests the trial court's refusal to

impose Civ.R. 11 sanctions on Moore and his coun-
sel; and the * third, Franklin App. ~No.
96APE12-1638, contests the trial court's refusal to
conduct an evidentiary hearing conceming the al-.
leged. settlement agreement. Huntmgton has filed
two separate motions contesting the standmg of
Moore and" C. Johnson to appeal -the " settlement
agreement issue.

1. FACTUAL HISTORY
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Tn 1988, Moore became an employee of John-
son Industries, a famﬂy—owned manufacturing com-

pany formerly located in Urbana, Chio. T. Johnson

“and -C. Johnson are brothers, and both were share-

holders of the company, as well as members.of the.

" board of directors. T. Johnson also served as presid-

. ent of the company. Moore eventually became an
officer of the corporation and a member of its board
of dlrectors '

~~ In 1991, Moore, T. Johnson and three other
high level employees of Johnson Industries, Daniel
"~ J. Velikan, Robert L. Hilgendorf, and Kenneth A.

Cashman, formed JI Investors, an Ohio general -

partnership: The partnership was formed, in part, to
address management's concern that C. Johnson was

disrupting the operation of Johnson Industries. JI -

Investors addressed the concern by entering into” an
“assumption and loan agreement with .C. Johnson
under which it agreed te assume his substantial debt
owed to Huntington, to loan him money so he could
make payments to his other creditors, and -to pay

him $112,000 per year for a period of five years. In -
exchange, he agreed to withdraw from the manage--

:ment of Johnson .Industries and to pay the partner-
'ship $550,000 oni or before September 11, 1996,
plus interest,- origination costs, and ten percent of
- thé increase in the book value of his four hundred
“forty-four shares .of stock in Johnson Industries. He

“also pledged his stock as collateral in the event of .

" his default.

' *2' In rad_di'tion to the partnership agreement,

each partner of JI Investors entered into a five-year
employment contract with Johnson Industries.
Moore's contract specified a term' of employment
from October 1, 1991 fto . September 30, 1996.

- Moore's “compensatmn was divided into two com-

ponents: (1) an. $80,000 salary, plus (2) amounts
sufficient to equal the payments JI Investors was re-
quired to make to Huntington. The second compon-
ent of his salary was never paid to Moore, but in-

stead was paid directly to Huntington as payment - ‘

for the debts JI Investors assumed.

Within a few years after the formation of 11 Tn-

- Page3of 14

vestors, Johnson Industries encountered severe fin-
ancial difficulties. Ultimately, the board of direct-

. ors voted to sell virtually all of Johnson Industries'

assets to Q3. The closing for the asset sale occurred’

“on March 8, 1995 (the “Asset Sale™). After the As-
. set Sale, Johnson Industries ceased making pay-

ments to Huntington. Consequently, JI Investors
defaulted on its payment obligation to Huntington.

Prior to the board's decision to sell Johnson In-
dustriés' assets to (3, Johnson Industries needed,
but lacked the funds io purchase, a piece of ma-

-chinéry for its manufacturing processes. Moore en-
" abled Johnson Industries to purchase the machinery

by issuing a $10,000 personal check to T. Johnson,
who deposited the check in his personal checking
account. T. Johnson then issued a personal check to
Johnson Industnes for $10 000.

A]though Moore accepted employment with Q3
prior to the Asset Sale, Modre and Johnson Indus-
tries dispute whether Moore left Johnson Industries
voluntarily. Moore did-not have a written employ-

" ment contract with Q3, but he was told his salary

would be between $40,000 and $45,000 and, if he

“worked hard, he would earn commissions sufficient

to make his total compensation equal the $80,000
salary he had earned at Johnson Industries. Moore
worked for Q3 for approximately two weeks and
then he was terminated on approximately March 13,

. 1995, after announcing that he was taking an unap-

proved three-week vacation, having received 'per-
mission only for a three-day vacation. In September

-. 1995, -Moore accepted a posltlon with another com-

pany.

IL LITIGATION HISTORY
In July 1995, Moore filed a complamt initiating

-~ this litigation. Against T. Johnson, Moore' sought
" indemnification in the event he incurred any liabil- -

ity for his partxclpatlon in the JI Investors' partner- -

_ship.

Against Johnson Industries, Moore 'édught in-
demnification, $10,000 in damages for Johnson In-
dustries' alleged default on Moore's loan for the

© 2011 Thomson Reuters. No Claim to Orig. US Gov. Works.
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* machinery, and $133,334 in’ daméges for. Johnson
Industries’ alleged breach of its written employment
contract with Moore.

Against C, Johnson Moore sought mdemmﬁc-
" ation and a declaration that C. Johnson's financial
obligation to JI Investors was immediately due and
payable. On September 17, .1996, C. Johnson re-
- sponded with a motion for Civ.R. 11 sanctions and

- attomey fees against Moore and his. counsel. The

- trial court denied the motion on October 8, 1996,
. concluding that Moore had not filed a fnvolous
- lawsuit against C. Johnson. On October 28, 1996,
before trial began, Moore voluntarily dismissed C.
Johnson from the lawsuit pursuant to Civ.R. 41(A).

- *3  Against Q3, Moore asserted claims for

wrongful termination of his employment, for unjust
enrichment based on its using the machine for
- which Moore had loaned $10,000 to Johnson Indus-

tries, and for violations of the Employee Retirement
Income Security Adct, Moore subsequently settled-

his claims’ agamst Q3

- Against Huntmgton, Moore sought a declara-
tion ‘that-he had no obligation to Huntington for JI

Investors' debt. Huntington  filed a counterclaim

- against Moore .seeking to-recover JI Investors' debt,

and the “trial ‘court subsequently granted summary
- judgment in Huntington's favor for an amount in:
excess of $480 000. (Decmon June 17, 1996; Entry o

July 24, 1996: )

After Huntington secured its judgment against -

‘Moore, thie parties ailegedly participated in a settle-
ment mediation in the presence of a magistrate. As
a result of the mediation, Moore contends that he,
along with T. Johnson, C. Johnson, Hilgendorf, Ve-
- likan, and Q3, entered inio a settlement agreement
" {“global agreement™) with Huntington. The alleged
global agreement limited Moore's obligation to
Huntington to $6,250. However, the parties ended
. the mediation without reducing the -global agree-
ment to writing. Shortly after the mediation, Huni-
ington ‘asserted no settlement agreement. had been
reached among the parties.

On Octdber 4, 1996, the trial court conducted a_
nonevidentiary hearing regarding the global agree-
ment: The trial court concluded there had been no

" mecting of the minds, but even if there had been,
- the oral agreement would liave been uncnforceable -

under Loc.R. 29.01. Subsequently, Moore allegedly
paid Huntington $100,000 in satisfaction of Hunt-
ington's judgment against him so that he could pro-'
ceed with the. sale of his personal residence on
‘which Huntington had filed a lien.

On October 28, 1996, this case came to trial.

;Moore asserted only three claims during the trial,
two against T. Johnson and one against Johnson In-

dustries. All other claims were dismissed by the tri-
al court pursuant to Civ.R. 41(B). Moore's first
claim agamst T. Johnson was a contract ¢laim to re-
cover on the afleged personal loan of $10,000 from
Moore to T. Johnson for the purchase of the ma-
chinery Johnson Industries used. Over T. Johnson's

objection, Moore's claim -was - pursued for the first

time at trial, as Moore had not previously asserted it
in his pleadings. Moore's second claim agamst T.

Johnson rélated to their obligations as partners in JI
Investors. Moore claimed that T. Johnson was ob-
ligated by paragraph 11.2 of the JI Investors Gener-
al Partnership Agreement (“Partnérship Agree=

" ‘ment”) to indemnify Moore for the $100,000 he

paid to -Huntington and for the costs and attorney
fees he incurred in defending himself against Hunt-
ington. Moore's final claimi sought damages from
Johnson Industries for its alleged wrongful termma-
tion of Moore's employment contract

At the close of Moores case—m-chief the tnal

‘court grasited. the . directed verdict motions of T.

Johnson and Johnson Industries' on Moore's
$10,000 loan ¢laim and wrongful termination claim,

. Tespectively. At the close of all the evidence, the

trial court granted T.-Johnson's directed verdict mo-

“tion' on Moore's remaining indemnification claim.

Moore - timely appeals in Franklin  App. No.

96APE12-1703, assigning the following errors:

*4 “I. THE TRIAL COURT ERRED, AT THE
CLOSE = OF APPELLANT, GREGORY L.
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MOORE'S, CASE, IN DIRECTING A VERDICT
IN FAVOR OF APPELLEE, JOHNSON INDUS-
TRIES COMPANY (HEREINAFTER REFERRED
TO ‘AS ‘APPELLEE- JOHNSON INDUSTRIES"),

- THAT IT WAS NOT REQUIRED TO INDEMNI- -

FY APPELLANT, GREGORY L. MOORE
" (HEREINAFTER = REFERRED TO  AS
‘APPELLANT MOORE’), FROM ANY LIABIL-
ITIES ASSOCIATED WITH THE JIL IN-
VESTORS PARTNERSHIP, AS REQUIRED BY
- PARAGRAPH 32 OF THE ~ EMPLOYMENT
AGREEMENT.

S i 8 THE TRIAL COURT ERRED, AT THE
CLOSE OF APPELLANT MOORE'S CASE, IN
'DIRECTING A VERDICT IN FAVOR OF AP-
PELLEE JOHNSON INDUSTRIES THAT IT

_WAS NOT REQUIRED TO COMPLY WITH

PARAGRAPH 3.1 OF THE EMPLOYMENT

AGREEMENT.

“IIl. THE TRIAL COURT ERRED, AT THE
_ CLOSE OF APPELLANT MOORE'S CASE, IN
DIRECTING A VERDICT: IN FAVOR OF AP-
PELLEE JOHNSON INDUSTRIES THAT IT
WAS NOT REQUIRED. TO REPAY A LOAN TO
APPELLANT MOORE IN THE SUM OF TEN
THOUSAND. AND  NO/L0O .
(810,000.00). : - '

- “IV. THE TRIAL COURT ERRED,; AT THE

- CLOSE OF APPELLANT MOORE'S CASE, IN '

DIRECTING A VERDICT IN FAVOR OF AP-
- PELLEE, THOMAS . B. JOHNSON
(HEREINAFTER. -
‘APPELLEE JOHNSON’), THAT HE PERSON-

ALLY WAS NOT REQUIRED TO REPAY A .

LOAN TO APPELLANT MOORE IN THE SUM
OF TEN THOUSAND AND NO/100 DOLLARS
(810, 000.00).

“y THE TRIAL COURT ERRED IN FAIL-

ING TO CONDUCT AN EVIDENTIARY HEAR-

ING, ON OR ABOUT-OCTOBER 4, 1996, TO AS-

“CERTAIN WHETHER OR NOT A SETTLEMENT
HAD BEEN REACHED BY AND AMONG AP-

DOLLARS :

REFERRED - TO. = AS

7 Page‘5.0f14

Page 4

PELLANT MOORE, APPELLEE JOHNSON, AP—

" PELLEE JOHNSON INDUSTRIES, ROBERT L.

HILGENDORF, KENNETH 'A. CASHMAN,
DANIEL J. VELIKAN, AND APPELLEE, HUNT-
INGTON NATIONAL BANK (HEREINAFTER
REFERRED TO "AS ‘APPELLEE HUNTING--
TON). - -

«VI. THE TRIAL COURT ERRED, AT THE

* CLOSE OF THE SUBMISSION OF THE EVID-

ENCE OF THIS CASE, BY DIRECTING A VER--
DICT IN FAVOR OF APPELLEE JOHNSON

THAT HE WAS NOT REQUIRED TO INDEMNI-

FY APPELLANT MOORE FROM -THE JUDG-
MENT - SECURED BY APPELLEE HUNTING-
TON'AGAINST APPELLANT MOORE. -

«VIL THE TRIAL COURT ERRED, AT THE

- CLOSE OF THE SUBMISSION OF THE EVID-

ENCE OF THIS CASE, BY DIRECTING A VER-
DICT IN FAVOR OF APPELLEE JOHNSON

“THAT HE WAS NOT REQUIRED TO REIM-
" - BURSE APPELLANT MOORE FOR ALL COSTS,

INCLUDING ATTORNEY FEES, INCURRED BY
APPELLANT MOORE INCURRED IN DEFEND-

ING THE ACTION OF APPELLEE HUNTING-

TON TO SECURE A JUDGMENT AGAINST: AP-
PELLANT MOORE AND BY NOT ADMITTING

- INTO - EVIDENCE EXHIBIT FIVE (5), THE
ITEMIZED FEE STATEMENT REFLECTING

THE ATTORNEY FEES INCURRED BY APPEL-
LANT MOORE.”

T. Johnson cand Johﬁson_ Indu_stn't;s -timely :
cross-appeal, assigning the following errors:

«. THE TRIAL COURT . COMMITTED

PLAIN ERROR WHEN IT SUSTAINED AN OB-
" JECTION BY GREGORY MOORE TO THE IN-

TRODUCTION OF EVIDENCE BY THOMAS
JOHNSON AND JOHNSON INDUSTRIES CORP.
SHOWING THAT MOORE HAD REACHED AN
EXPRESS AGREEMENT WITH HUNTINGTON

- NATIONAL BANK THAT LIMITED HIS OBLIG-

ATION TO THE BANK AS A PARTNER IN L
INVESTORS CO. TO $6,250.
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“II. THE TRIAL COURT COMMITTED
PLAIN ERROR WHEN IT OVERRULED AN OB-
JECTION BY THOMAS JOHNSON TO MOORE
. ASSERTING AND INTRODUCING  EVIDENCE
" ON'A CLAIM TO RECOVER ON AN ALLEGED
PERSONAL LOAN OF $10,000, WHICH MOORE
ASSERTED FOR THE FIRST TIME IN HIS TRI-
AL BRIEF.

*5 C. Johnson-tlmely' appeals -in Franklin App. -

No. 96APE11-1579 the trial court's denial of his
motion for sanctions against Moore and His coun-
sel, a531gmng the followmg error: :

B ’IHE .COURT ERRED IN DENYING
SANCTIONS AGAINST GREGORY L. MOORE
AND HIS COUNSE :

© C. Johnson also timely appeals in ‘Franklin
App. No. 96APE12:1638 the trial court's ruling re-.

garding the ‘global agreement between the parties,

: 'asmgmng the foIIowmg eITers:

© [ THE COURT ERRED IN RULING UPON

'MOTIONS OF PARTIES WITHOUT REVIEW OF

.- SAID. MOTIONS AND/OR WITHOUT EVIDEN-
. TIARY HEARINGS ON THE ISSUES. :

“I. THE COURT ERRED IN DENYING DE-

FENDANT'S MOTION TOQ ENFORCE THE SET-

TLEMENT AGREEMENT = WITHOUT FIRST
"CONDUCTING AN  EVIDENTIARY HEARING
ON THE ISSUES.” ' ;

I INDEMNIFICATION

Becanse Moore's first; sixth, and seventh as-
signments of error all concern his mdemmﬁcauon
_claims and interrelate with the first assignment of

ertor asserted in the cross-appeal of T. Johnson and

Johnson Industrics, we address thcm together. Ini
‘assessing the validity of the verdicts directed
" against Moore, we must determirie whether reason-

“able minds could come to but one conclusion upon
- the evidence submitted and whether that conclusion

" is adverse to Moore. Civ.R. 50{A)(4). In so doing,

we must construe the evidence in Moore's favor; we

Page 6 of 14

Page 5

" may nof weigh the evidence or assess the credibility

of the witnesses. Wagner v. Roche Laboraiories
{1996), 77 Ohio St.3d 116, 119-120, 671 N. E.2d 252.

A. Indemnification from Johnson Industries
. Moore contends in his first assignment of error
that the- trial court erred by granting a directed ver-

. dict against him on his claim for indemnification
“from Jobnson Industries. Moore's first assignment -

of error misconstrues the trial court's disposition of
his mdenm1ﬁcation claim against Johnson Indus-
triés. The trial court did not grant a motion for dir-
ected verdict, but dismissed Moore's- claim pursuant
to Civ. R. 41(B), which authorizes & court, upon.
motion or sua sponte, to dismiss a claim for fallure

" to prosecute

Moore's comp]amt sought - indemmification
against Johnson. Industries under paragraph 3.2 of
his employment agreement, but he elécted not to
pursue the claim at trial, Moore's trial brief, as well

‘as his proposed jury instructions and interrogator-

ies, omitted any reference to an indenmification
claim” against Johnson Industrics. More mgmﬁo—

.antly, however, ‘at a.conference held on the moming
-of trial, Moore's counsel 1denttﬁed only one claim

against Johnson Industries, and it related to wrong-

- ful termination. Specifically, -after hstmg Moore's

causes of action ‘to be tried, and in ‘the process:
pointing -out ' the two" claims .against T. Johnson, -
Moore's counsel stated: “I Jeft on the claim that
Gregory Moore had against Johnson Industries * *

“* and that is. for a wrongful fermination on a written
- employment contract.”” (Tr. 14.) Mgore’s counsel

did not object or otherwise correct the trial court
when -it Jater identified the wrongful termination
claim as the only claim remaining against Johnson‘ :
Industnes )

*6 In accordance with his represéntations to the
court, Moore throughout the trial failed to pursue

.an indemnification claim against Johnson Indus-

tries. Even though the trial court admitted Moore's
employment agreement with Johnson Industiies in-
to ewdence the trial transcnpt is devoid of Moore's
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attempt to establish a claim for indemnification
against Johnson Industries during his case-in-chief.
While Moore argues that pages 435 1o 450 of the
" transcript demonstrate that he discussed the claim
for indemanification against Johnson Industiies in
his' case-in-chief, those pages contain discussions

E between the parties and the judge outside the pres-
ence of the jury; the discussions are not evidence.

Moreover, the discussions focused on the first sen-
. tence of paragraph 3.2 relating to Moore's wrongful
termination cldim against Johmson ‘Industries, not
the second sentence. of paragraph 3.2; which ad-
dresses Johnson Industries’ obllgatxon to indemnify
“Moore for his parhc:lpatxon in the JI Investors part-

- nership.’

Accordmgly, Moores first a531gnment of error
is overruled

B Indemmﬁcatlon from Johnson -

Moore contends in his sixth assighment of error

_that the trial court. erred by directing a wverdict
againsi him on his claim for indemnification from
T. Johnson. Paragraph 11.2 of the Partnership

. Agreement, however ulitmately . disposes - of
‘ Mooresclalm S

Paragraph 11.2 prowdes two methods of with-

’ -drawal from the partnership: (1) a pariner may vol-
untarily withdraw, and (2} a partner is -deemied to
have withdrawn if his employment with Johnson

- Industries involuntarily terminates. In each case, a - "

withdrawing partner will “no longer be responsible
. for the debts and liabilities. of the partnership and
. the remaining partners agree to idemnify and save
such partaer harmless from any such debts or liabil-
ities.” Nonetheless, paragraph ‘11.2 specifies that
~only remaining partners are obligated to indemnify
withdrawing partners.

. Moore seeks indemnification from- T. Johnson
-under paragraph 11.2, contending T. Johnson was
the “last man out” of JI Investors, and thus lable to
* Moore under the provisions of paragraph 11.2. The
record, however, does not support Moore's conten-
tion that T. Johnson was -the “last man out”

Moreover, even if he was, the facts in the record do
not support Moore's indemnification claim. '

According io the un'disp_uted evidence, when

Johnson Industries' Asset Sale to Q3 was due to be

completed, the employees of Johnson Industries
were sent a letter notifying them that their employ-
ment with Johnson Industries -was terminated.
Moore received the letter, as did T. Johnson. Al-
though the parties dispute whether Moore was in-
voluntarily terminated or voluntarily quit his em-

‘ployment” with Johnson Industries, even if we as-. .

sume, as Moore contends, that he was involuntarily
terminated, his withdrawal from JI Investors would
have occurred around the same time as T. John-
son's, as both would have been terminated from em-

. ployment when the letters of termination were is-

sited to the employees of Johnson Industries.

*7 Moore nonetheless a.rgues that T. Johnsen
remained an employee because he retained hiis title
of president and some duties associated with it.
However, one may: be an officer without being an
employee of the .corporation. Kuehnl v. Indus.

- Comm. (1940), 136 Ohio St. 313, 25 N.E.2d 682:
Gibson v.. Beacon Ins. Co. of America {Dec. 21'

1987), Franklin App. No.  87AP-546, umeported
(1987 Opinions 3139). The uncontested evidence
reflects that T, Johnson's employment was termin-

-ated by the same letter Moore received, and T.

Johnson received no further comipensation as an
employee of Johnson Industries after that point. In-
deed, the record suggests Velikan was the only

. Johnson Industries’ employee ‘who -continued to be . .

employed by Johnson Industrics after the. Asset
Sale. Velikan, not T. Johnson, would have been the
*last man cut” on this record. : )

Even if, despite the lack -of supporting- evid-
ence, we. adopt Moore's argument that T. Johnson
was. the “last man out,”
entitled to indemnification under paragraph 11.2
against T. Johnson because his right to indemmnifica-
tion, if any, accrued at a time when T. Johnsen was

‘no longer a partner.
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.+ “The nature of an indemnity relationship is de-
termined by the intent of the parties as expressed by
the language used.” Worth v. detna Cas. & Sur. Co.
(1987), 32 Ohio St.3d 238, 240, 513 N.E.2d 253.

Moreover, if a contract provndes indemnity -against-

. liability, the indemmitor becomes liable and the
cause of action accrues when the lability of the in-
demnitec ariscs.” Firemen's Ins. Co. 'v. Antol
(1984), 14 Ohio App.3d 428, 429, 471 N. E 24 831.
_An indemnitee incurs liability when a court finds

the indemnitee to be lable. Enterprise Group Plan-
" ning, Inc. v. Savin (Feb. 10, 1994), Cuyahoga App
" No. 65693, unreported.

Huntmgton obtained summary = judgment
against Moore for the partnership debt on June 18,
1996, a judgment journalized on July 24, 1996.

“Moore testified he settled his ligbility for the part-
nership debt with Huntington for $100,000 in
_ “September -1996. T. Johnson testified, however, he
- sent a letter to all partners in May 1996 stating: (1)
_ he had been involuntarily terminated as an employ-
- ee of Johnson Industries in March of 1995, and (2)

- t0. the .extent that fact was disputed, heé was volun--

. tarily withdrawing from the partnership effective
immediately. Meore ackn__owledged he received  a
letter from T. Johnson announcing his resignation

"as 'a partner. Although Moore could not  recall

" whether the letter stated T. Johnson was voluntarily

withdrawing effective immediately, Moore did not
challenge ' T. Johnson's testimony conceming the

~ content of the letter, nor did he raise an évidentiary. -

objection on the basis that T. Johnson did not mtro—
© duce the Ietter into ewdence

Pa_,ragraph 11.2° clearly indicates the partners'
intent that only remaining partners would be bound
as indemnitors. As a result, even if (1) Moore be-
came liable for the partnership debt on July 24,
1996, and (2) "T. Johnson did not withdraw until

May, making him the “last man out,” paragraph

11.2. provides Moore with no indemnity rights
against T. Jobnson because he was not a “remaining
partner” in the partnership when Moore's right to
.indemnification accrued. . .

IV, "WRONGFUL

*g Accordingly, Moore's sixth assignment of -
error is overruled. ' '

C. Indemnification for Attorney Fees

Moore's seventh assignment of error relating to
indemnification for costs and ‘attorney fees is
premised on a determination that T. Johnson must
indemnify Moore pursuant to paragraph 11.2 of the

‘Partitership Agreement. Becanse T. Johnson has no

obligation to indemnify Moore under 'paragrapli
11.2, Moore's sevcnth assignment of error is over-
ruled :

- The first assignment of error asserted in the
cross-appeal of T. Johnson and Johnson Industries
contests an’ evidentiary ruling during the trial con-
ceming the global agreement and its- impact on their
duty to indetnnify Moore. Because neither T. John-
son nor Johnson Industries is obligated to indemni-

" fy Moore, the first assxgnment of €ITor On Cross- -
. appeal is. moot

TERMINATION CLAIM
AGAIN ST JOINSON INDUSTRIES .

. Moore contends in his second assignment of er-
ror that the trial court erred by directing a verdict
against him on his wrongful termination claim
against Johnson Industries. The assignment of error -
is ‘not  well-taken: even il Johnson Industries

- breached its -contract of employment with Moore,

the frial court's disposition of Moore's claim was
proper because Moore failed to- rmngate his dam-

ages.

-Mitigati_(’)n. of damages incurred from a wrong- .

ful termipation is an affirmative defense with the

burden of proof resting on the employer. Staté ex

- rel. Martin'v. Columbus (1979), 58 Ohio St.2d 261,

389 N.E2d 1123, paragraph three of the syllabus. -

To establish the defense, an employer must offer E |

evidence proving the amount the wrongfully ter-
minated employee eamed, or in the exercise of due
diligence, could bave eared in appropriate ‘employ-
ment during the period of exclusion.. Id. at para-

“graph two. of the syllabus. However, a wrongfully

terminated -employee need only accept “similar”
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employment in mitigation. Id at 264, 389 N.E2d
1123,

Moore testified that his position with Q3 was

similar to his position with Johnson Industries.
-Moore also testified that Q3 told him he would not
suffer any diminution in his $80,000 yearly salary
from Johnson Industries because his base salary of

- 340,000 to $45,000 ‘at' Q3 would be supplemented
- with commissions if he worked very hard in his
new position. According to the evidence, Q3 ter- .

‘mmated Moore because he unilaterally announced
he was. taking an unauthorized three-week vacation
_in March 1995, Q3 having approved only a three-
day vacation. Moore remained unemployed until

. September 1995, when he accepted empioyment

with another company.

.+ Even-though the commissions, which would
have constituted approximately fifty percent of
‘Moore's total compensation at- Q3 were not guaran-
teed, the undisputed- evidence ‘was that. Q3 offered
" Moore similar employment which as a “package

* _ would cause him no diminution in income. With
that .evidence, Johiison Indugiries met its burden of .

- establishing Moore could have eamed as much with
- Q3 as.he did with Johnson Indusiries, and Moore
offered no evidénce .to contest the -issue. While
" Moore's termination from Q3 deprived him of that
income, the evidence in this record demonstrates
- that Moore caused his termination from employ-

ment at Q3 by his decision to take three weeks un-

_approved vacation. Because his lack of. earnings
‘was the result of his own actions, the lost income
‘cannot underminé the mitigation evidence other-
wise supporting the frial court's directed verdict for
Johnson " Industries on Moore's wrongful termina-
tion claim. See Burnside v. Bloxham (1923) 121
Misc. 672,201 N.Y.S. 672.

*9 Moore did not assert in thc'triaI court or on-

appeal that the second component of his compensa-

~ -tion at Johnson Industries is a factor in mitigation.

Indeed, the second component is not compensation,
- given the facts of the record.

.Page 9of 14 . |
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However Moore's. employment contract with
Johnson Industries may have labeled that money
sent to Huntington, on this record it ¢cannot be con-.
sidered compensation for mitigation purposes. In
effect,  each partner- of JI Investors was given a
“salary increase” to cover the payment to6 Hunting-
ton.on the partnership's debt. Not only did Moore
not have access to theé additional “compensation,”

but it was used to pay a partnership debt, not a per-
~sonal debt. Indeed, Moore himself asserted in the

trial court that the entire scheme was tax fraud be-
cause Johnson Industries reported the additional
payment as compensation. Accordingly, on this re- -
cord the additional payment is not part. of Moore's

-compensation ‘to be met for m}t:lgatmn purpose in

subsequent employment.

-Moore's - second asmgnment of error is over-
ruled

“ V. BREACH OF 310, 000 LOAN CONTRACT

Because Moore's third and fourth assignments-
of error interrelate with the- second assignment of
error asserted in the cross-appeal of T. Johnson and ~

J ohnson Induslnes we address them together

A. Loan Claim Against Johnson Industncs o
Moore's third assignmeint of error asserts the
trial court ‘erred in directing' a verdict against him
on his $10,000 loan claim against Johnson. Indus-
tries. Moore misconstrues the trial court's disposi-
tion -of his-loan claim against Johnson Industries.

The trial . court dismissed -his claim pursuant to
‘Civ.R. 41(B) because' Moore abandoned the claim

prior to trial, electing mstead to pursuc the claim

‘against T. J ohnson

Not only did Moores trial bncf his proposed
jury instructions, and mterrogatones omit any refer-
ence to a loan claim against Johnson Industries, but
during the pretrial conference, Moore's counsel re-
sponded fo the trial court's request for a listing of
Moore's remaining claims by asserting - the -loan

.claim only against T. Johnson personally, not -
~ against Johnson Industries.

© 2011 Thomson Reuters. No Claim t'oOr.ig. US Gov. Works,
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Moteover, Moore never attempted to establish

Johnson Industries’ Hability for the loan during his -

case-in-chief. While some of the testimony solicited
during Moore's case-in-chief arguably related to a
_claim against Johnson Industries for the $10,000
Joan, the testimony was given in respounse to ques-

tions framed to establish liability against T. John-

_son, and in answers negating that liability. The trial

court properly invoked Civ.R. 41(B) to dismiss.

Mooré's claim against Johnson Industries.
Moore's third a551gmnent of error is overrulcd

- B.Loan Clalm Against T. Johnson
Moore's fourth assignment of error asserts the

trial court erred in granting a directed verdict on his -

claim against T. Johnson for repayment of $10,000
loaned to purchase equipment for Johnsen- Indus-

- tries. Although T. Johnson rcsponds with both pro-
cedural and substantive ‘arguments, we address T.

Johnson's substantive argument, as. it dlsposcs of
the assxgned error.

x10 The trial court concluded that Moore failed
. to’ introduce evidence sufficient to demonstrate that
reasonable minds could conclude that-T. Johnson

had promised to personally repay the $10,000 loan. -

Essential to the formation of an enforceable con-

" tiact are a meeting of the minds, an offer, and ac-

ceptance. Noroski v. Fallet (1982), 2 Ohio St.3d 77,
79, 442 N.E.2d 1302. The parties must have a dis-
tinct and common intention which is communicated

“by each party to the other. McCarthy, Lebit, Crystal

- & Haiman Co., L.P.A. v. First Union Mgt, Inc.
(1993), 87 Ohio App.3d 613, 620, 622 N.E.2d 1093 .

~ Even when the evidénce is construed in
“Moore's favor, he has failed to demonstrate that T.
Johnson promised to repay him for the $10,000
Johnison' Industries used to purchase machinery.
“Moore never asked T. Johnson to be personally ob-
ligated for the loan. In‘response to questioning from
his own counsel, Moore stated “I can't remember
any exact words on [sic ] Tom Johnson-that T was
going to hold him personally liable, or whatever.”

(Tr. 327.) Moreover, T. Johnson never promised to

personally repay the loan. Responding to question- .
ing from Moore's counsel; T. Johnson stated “T nev-

er made that statement to Greg Moore, that 1 was

personally obligated.” (Tr. 243.) Moore confirmed .
Johnson's testimony by testifying that he did not

have any indication from T. Johnson about who

would repay him for the $10,000 loan. '

In an effort to circumvent that “testimony,
Moore argues three points to establish T. Johnson's

-personal liability for the 1oan. Moore first relies on

testimony from T. Johnson's deposition which was

read into the trial transcript during discussions

between the parties and the trial court:

« % # % | [Johnson] told him that I would be re- .

“sponsible. 1 would pay Greg Moore the ten thou-

sand dollars in some kind of settlement of the case.
I would take that as my respons:bxhty ” (Tr 109)
(See also, Tr. 110)

Moore's rehance on the dcpositioh testimony is

" misplaced. In deciding a motion for directed. ver-
- dict, a court must frame its analysis and base its de-

cision on the evidence submitted. Sce, eg., Civ.R.
S0(A)X4); Wagner, supra. The deposition testimony -
Moore relies on was not submitted into evidence,
and Moore did not elicit any such testimony from:
T. Johnson during trial. Instead, those passages -
were quoted out of the presence of the jury in re-
sponse to Johnson's directed verdict motion.
Moreover, the deposition testimony was never read
into ‘evidence once the trial resumed, nor is it likely

. that it could have been, as Johnson's comments

wete made in the confext of settlement negotiations
and would have been inadmissible under Ev1dR :

408

Moore next argues that the structure of the loan '
transaction demonstrates Johnson's personal obliga-

~ tion to repay the 510, 000 loan. The testimony at tri-
-~ 4l indicated that Moore issued a $10,000 check pay-.
able to T. Johnson, who deposited the check into

his persbnal account. Thereafter, T. Johnson issued
a $10,000 check payable to Johnson Industries, en- -
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abling it to purchase the machmery T. Johnson's

detision not to endorse Moore's check direcily over
to. Johnson Industries does not take Moore's argu-

ment out of the realm of speculation, absent some

‘evidence indicating that- Moore asked, or that T.

~ Johnson. agreed, that T. Johnson would personally .

repay the $10,000.

#11 Lastly, Moore asserts a2 course of dealing

argument fo overcome the lack of evidence of an -

express agreement between himself and T. Johnson.
His argument is unavailing because Moore presen-
- ted no evidence establishing that he had previously
made loans to T. Johnson. To the contrary, Moore
admitted he had never loaned any money ‘to T.
Johnson prior to the time he gave T. Johnson the
. - $10,000 to enable Johnson Indusmes to purchase
the machmery

o Moore's:failurefto introduce evidence essential

- to the elements. of his loan claim against T. Johnson
warranted a directed verdict against him on that
‘claim. Accordingly, his fourth. assignment of error

_is -overruled. The court's disposition of Moore's
fourth ass1gnmcnt of error renders moot the second
assignment of error set forth in the cross-appeal of
T Johnson and Johnson Industries.

"VI GLOBAL AGREEMENT _AND EVIDEN-

' TIARY HEARING

~ Because Moore's fifth a331gnment of error,- C
Johnson's two assignments of error in appeal

- 96APE12-1638, and the motions to dismiss filed by

. Huntington ‘interrelate,” we address them jointly.

" Both Moore and C. Johnson contend the trial court =

erred by refusing to conduct an evidentiary hearing

' prior to ruling on the motion ‘to’ enforce the global -

. agreemient. Preliminarily, however, we must ad-
dress Huntington's separaté motions contesting. the
standing of Moore and C. Johnson to appeal the is-
sue., o ’ :

A. Moore's - Standing to Pursue his Fifth- Assign-
ment of Error

_ “Appeal lies only on behalf of a party . ag-
. gneved by the final order appealed from Appeals

Page 11 of 14-
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are not allowed for the purpose of settling abstract
questions, but only o correci errors injuriously af-
fecting the -appellant.”™ Ohio Contract” Carriers

“dssn, v, Public Utilities Comm. (1942), 140 Ohio

St. 160, 42 N.E.2d 758, syllabus. .

Huntington contends that Moore lacks standing
regarding the global agreemernt because subsequent
to the trial court's ruling on the enforcement mo-
tion, Moore entered into a written agreement with
Huntington whereby he agreed to pay Huntington
$100,000 in satisfaction of the judgment obtained
against him, and he released any and all claims he

“had against Huntington. The settlement agreement .

between Moore and Huntington, however, is not set

~ forth in the record; thus no evidence properly be-

fore this court indicates that Moore lacks standing

to appeal the trial court's ruling concerning the
. global agreement. See. App.R. 9(A).

Whife a court of appeals inéy order an addition
to the record on appeal pursuant to App.R. 9(E)

‘when the accuracy of the proposed changes are un-
" disputed, the document allegedly omitted from the
" record must actually havé been. before the trial
. court. Stadler v. Rankin (Apr. 29, 1993), Franklin
" App. ‘No. 92AP-1269, unireported (1993 Opinions

1_590). Huntington has not shown ‘that the settle- .
ment agréement between it and Moore was actually -
before the trial court, nor is it apparent to this gourt -
that it was. Accordingly, the purporied settlement
agreamém-'attached to. Huntington's motion to- dis-
miss Moore's: fifth ass:gnment of -error may not be
considered. in = deciding " Iuntington's motion."
Rather, the tral court may determine Moore's
standing to pursue an evideniiary “hearing, per our
disposition of Moore's fifth assignment of error.

*12 Given the abéence, of the settlement agree-

. ment between Moore and Huntington from the re-

cord, as well as the reduction in Moore's liability to

. Huntington had the global - agreement been en-

forced, Moore is an aggrieved party who possesses
standing to pursue his fifth assignment of error. Ac-
cordingly, Huntington's motion to dismiss Moore's
fifth assignment of error is denied. '
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B. C. Johnson's Standing to Pursue His Assign-

ments of Exror in Appeal 96APE12-1638

‘Huntington argues that C. Johnson lacks stand-

mg to appeal the trial court's ruling concemning the
global agreement becauwse (1) Moore voluntarily

dismissed C. Johnson from the lawsuit, and (2) C. -
Johnson 'has asserted claims to enforce the global

agreement in two additiona} actions y

. C. Jolmson is not an- aggneved party for pur-
poses of t]:us lawsuit. C. Johnson was dismissed
from this lawsuit before any liability could be im-
posed on him. As a result, regardless of the global
agreement, he sustained no liability. To the extent
he is a party to other litigation, he may assert the

global agreement there as.a defense to any claims

asserted against him, and in that litigation seek ‘a
determination whether a global agreement occurred
- which insulates him from. further liability. Simil-
arly, should Moore refile his claims against C.
Johnson, C. Johnson may assert the global agree-
ment as a defense, if appropriate, and litigate any

surrounding issues at that time. In neither. instance .
*will C.- Johnson be bound by any determination

‘reached in this litigation, as his lack of standing
précludes application’ of - res judlcata or collateral
: estoppel principles.

' Accord.mgly, Huntmgtons motlon to dismiss
C. Johnson's appeal in case 96APE12-1638 is gran-

ted.

_--C Rewew of the Trial Court's Reﬁxsal to Conduct
an EV1dentlaJy Hearing

Generally, if a motion to enforce a settlement.

" agreement surrounds an agreement of undisputed

terms, the issue is -one of contract law; thus the - -
standard of review is whether the trial court erred

as a matter of law. Continental W: Condominium
Unit Owners Assn. v. Howard E. Ferguson, Inc.
(1996), 74 Ohio St.3d 501, 502, 660 N.E.2d 431.
- However, if the agreement's terms are in dispute,
the issue of whether the trial judge should enforce
_the alleged settlement agreement is reviewed under
an abuse of discretion standard. Ruili v. Fan Co.
(1997), 79 Ohio St.3d 374, 376, 683 N.E.2d 337.
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The abusec of discretion standard focuses on more
than whether an error of law has occurred;. it also

‘addresses whether the trial court's attitude is un-
- reasonable, arbitrary or unconscionable. See, eg.,

State ex rel. Hillyer v. Tuscarawas Cty. Bd. of Com-
mrs. (1994), 70 Ohio St.3d 94, 97, 637 N.E.2d 311. .
Under Rulli, decided after the trial court's decision
here, the trial court should have conducted an evid-

" entiary hearing prior to ruling on the motion to en-

force the global agreement.

13 Highly favored in the law, a valid settle-

. ment agreement “is a conlract between the parties,

requiring a meeting of the minds as well as.an offer

“and acceptance thereof.” Rulli, supra; Continental
"W. Condominium Unit Owners Assn., supra. Oral

settlement agreements require no more formality or
particularity than dees the formation of any other
binding contract. Noroski, supra, at- 79, 442 N.E. 2d
1302. .

© . While courts may often encourage  settlement,
the -parties may not be forced ‘into a settlement

~ agieement. Thus, when the parties dispute the exist-

ence of a seitlemeént agreement, a trial court must
conduct an evidentiary hearing prior to. entering -
judgment. Rulli, supra, at syllabus. Similarly, &

_party should net be deprived of a settlement agree-
_mént merely because the opposing party défends

against a_ settlement cnforcement motion by deny-
ing that the agreement existed. North Hampton Day

" Care and Learning Center, Inc. v. Ohio Dept. of

Human Services (Apr. 4, 1997), Claik App. No.
96-CA-20, unreported. In such cases, the moving .
party is entitled to an ev;dentlary heanng Id i

" Here, the trial court demed the motion to en-

 foree the global agreement without first conducting
-an evidentiary hearing. Instead, the court conducted

a nonevidentiary. oral hearing, after which it con-
cluded (1) no meeting of the minds occurred, and
no one prepared or executed a settlement agree-

- ment, (2) it was unable to enforce an oral agree-
. ment when there was no record to support it, (3) it.

was unable to enforce a settlement agreement -
which was never prepared, let alone executed, and

1/7/2011
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(4} any such settlement-agreement would have been

unenforceable pursuant to Loc.R. 29.01, which
provides. that “[n]o oral agreement of counsel with
cach other, or with a party or an officer of the
Court, will be regarded unless made in open court.”

Under Rulli, however, the trial court should
have conducted an evidentiary hearing prior to rul-
ing on the motion to enforce the global agreement.
Without evidence in the form of sworn testimony
from the parties and the magistrate, the court lacked
. a proper factual basis to conclude that no meeting
of the minds occurred among the parties. As this

court stated in Bolen v. Young (1982), 8 Okio

App.3d 36, 455 N.E.2d 1316:

. %% ¥ * Where an agreement is purportedly ar-
" _rived at in the presence of the trial judge and ap-

- proved by the parties, but its terms are not memori-
alized on the record and one of the parties later dis-
putes the terms of the agreement by refusing to ap-
prove an enfry journalizing the agreeiment, the trial

© judge many not adopt the terms of the agreement as

he recalls and understands them in the form of a
- judgment enfry. Tnstead, the party disputing the
agreement is entitled to an evidentiary hearing be-
fore another judge * * * in which the trial judge

| may be called as a witoess to testify as to his recol- -
. lection and understanding of the terms of the agree--

ment * * % [d at 37, 455 N.E.2d 1316.

: *1_4 Although the facts here are slightly differ-
“ent since the'partles allegedly entered into the glob-
al agreement in. the presence of a magistrate, the
procedure identified in Bolen provides a workable

procedure for this case. The trial court should have

given the parties an opportunity to present sworn
‘witnesses, including the magistrate, and to testify
- regarding - the existence and terms of the alleged
~ globil agreement.

: - Arguably, Loc.R. 29.01 does not contradict the

. dictates of Rulli or Bolen. LocR. 29.01 prevents a
trial court from enforcing an oral, extra-judicial set-
tlement agreement that is not subsequently reduced
to a writing or memorialized in open-court. It does

-court's October-- §,. :
‘September 17, 1996 motion for sanctions and attor-

"Page 13 of 14

not preclude a trial court, as a preliminary matter, '
from ascertaining the existence and terms-of an or-

al, extra-judicial settlement agreement. If the trial .

court concludes that the parties entered into the
global agreement, the parties arguably may then ob-
tain enforcement of the agreement by formalizing it
in accord w1th Loc.R. 29.01.

Moreovcr even if LocR.- 29 01 conﬂxcts with

'Rulh Loc.R. 29.01 cannot supersede law the Su-

preme Court pronounces. See Vance v. Roeder-
sheimer (1992), 64 Ohio St.3d 552, 597 N.E.2d 153
(local rules may not be inconsistent with any rule
governing procedure or- practice promulgated by the -

- Supreme Court-including the Rules of Civil Proced-

ure). Rulli announced that -oral settlement agree- .
ments are subject to no greater requirements than
any other contract. Despite the attempts of Loc.R.
29.01 to impose greater requirements, Rulli con-.

. trols. Because Rufli iequires an evidentiary hearing

in these circumstances, Loc.R. 29.01, to the extent

it. does- not, conflicts here with Rulli and is. unen-
. forceable in_this instance. Accordmgly, Moore s

ﬁﬂ;h assngnment of error is sustamcd

VIIL. €. JOHNSON‘S MOTION FOR CIVR 11

SANCTIONS _
- C. -Johnson has’ separately appealed the trial
1996 decision denying. his

ney fees against Moore and his counsel. The ‘trial
court concluded that Moore did- not file a frivolous
lawsuit against C. Johnson. The trial court's ruling
is reviewed to determine whether the trial court ab-
used. its discretion. State' ex rel. Fant v. Sykes

(1987, 29 Ohio St.3d 65, 505 N.E.2d-966.

Civ.R. 11 provides:

“* ¥ * The signature of an attorney or pro se
party constitutes a certificate by the atlorney or.
party that the attorney or party has read the docu-’
ment; that to the best of the attorney's or party's
knowledge, information, and belief there is good
ground to support it; and that it is net interposed. for
delay. * * * For a willful violation of this rule an at-
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torney or.pro se party, upon motion of a party or

~upon the court’s own motion, may be subjected to-

appropriate - action, including an award to the. op-
posing party of expenses and reasonable attorney
fees incurred in bringing any motion under this
rule. ¥ * ¥ : :

*15 To recover sanctions or attorney fees pur-

" suant to Civ.R. 11, a party must produce evidence

- of a willful violation. Civ.R. 1}; Kemp, Schaeffer &
- Rowe Co., LP.A v. Frecker (1990), 70 Ohio
App.3d 493, 497, 591 N.E.2d 402. C. Johnson's
sole argument for sanctions and attorney fees fo-
cuses on Moore's not knowing why C. Johnson was
made a party-to this case. . -

. A review of the amended complaint indicates
* that C. Johmson was a proper party to Moore's de-
claratory judgment action. R.C. 2721.12 states:

“When declaratory relief ,ié. sought, all persons
‘'shall be made parties who- have or claim any in-
terest which would be affected by the declaration.

No declaration shall prejudice the rights of persons

. not parties to the proceeding. * * 2 :

- C. Johnson was a proper party in the litigation
because Moore sought to ascertain the rights and
. obligations of ‘the parties under the assumption and
"loan agreement between C. Johnson, JI' Invéstors,
and Johnson Industries. Moore's attotneys did not
willfully violate Civ.R. 11 by including C. Johnson
in the lawsuit. C. Johnson's sole assignment of error
in appeal 96APE11-1579 is overruled. :

Having overruled all the assignments of error
except for. Moore's fifth assignment of. error, the
judgment of -the trial court in Franklin' App. No.

" 96APE12-1703 is affirmed regarding the verdicts

directed against Moore, but reversed concerning the .

‘issue of an evidentiary hearing. C. Johnson's appeal

in Franklin App. No. 96APE12-1638 is dismissed

for lack of standing. The judgment of the trial court
js affirmed in Franklin App. No. 96APE11-1579.

Accordingly, this case is remanded to the trial court

with instructions to conduct an evidentiary hearing

Page 14 0f 14
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pursuant to part Viof this opifion.

Judgment affirmed in - Franklin App. No.
96APEI1-1579; judgment affirmed in part and re-
versed in part, and case remanded in F ranklin App.
No. 96APE12-1703; case dismissed in Franklin
App. No. 96APE12-1638. o

LAZARUS‘and.BOWMAN, JJ., concur.

Ohioc App. 10 Dist.,1997.

Moore v. Johnson Industries Corp. _

Not Reported in N.E.2d, 1997 WL 771015 (Ohio

App. 10 Dist.)” ' '

'END OF DOCUMENT
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