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NOTICE OF DENIAL OF MOTION_TO CERTIFY CONFLICT
Pursuant to S. Ct. Prac. R. 4.4(B), Défendant—Appellant Stephen Buehrer,’ A&ministrator,
Bureau of Workers’ Compensation, gives notice that the _Miami County Court of Appeals,
Sécond Appellate Disﬁict, denied Appellant’s motion to certify a cdnﬂict in Caée No.
_. 09CA00044. See Spencer v. FHI, LLC, Case No. 09CA00044, Decision & Entry (Jan. 6, 2011)
(attached).

' Appellant moved the Second District to certify a conflict on Noveinber 8, 2010. (A copy
of the moﬁon is attached as Exhibit 3 to Appellant’s Memorandum in Support of J_ﬁrisdiction.)
The Second District denied the m'otion on Jan.uary“6, 2011, explaining its viev;r.‘that theré Wwas no
conflict on the jurisdictional question because it had decided the case on different grounds. /d. at
2. Speciﬁcallsr, the court chafacterized its earlier opinion as having held “that the jurisdictional
defect was waived by the administrator’s voluntary appeérance in the action filed in the common

‘pleas court.” Id. The administrator notes that the Second District’s earlier opinion neither
mentioned “waiver” nor obviated the conflict on the jurisdiétional questién, since it held énly
“[a]lternatively” that “an appearance by the Administrator, as in the present case, demonstrates
that the Administrato-r was put on notice to the extent that R.C; 4123.512(B) requires.” Spencer

v. FAL LLC, 2010-Ohio-5288, at § 24.

! Stephen Buehrer is substituted for his predeceésor, Marsha Ryan.



Whatever the basis for the Second District’s denial, the conflict has not been certified, and
the Court: sho'uldinow consider Appellant’s Mem_orandum in Support of Jurisdiction, which -
explains why this case is one of public and gre.at general interest. S. Ct. Prac. R. 3.
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CERTIFICATE OF SERVICE

I certify that a copy of the foregoing Notice of Denial of Motion to Certify Conflict was

served by. U.S. mail this 13th day of January, 2011 upon the following counsel:

John J. Scaccia, Esq. _ William H. Barney, Esq.
Jeffrey D. Wilson, Esq. Dunlevy, Mahan & Furry

536 West Central Avenue, 2nd Floor 110 North Main Street, Suite 1000
Springboro, Ohio 45066 : Dayton, Ohio 45402

Counsel for Plaintiff—Appell’ee, | : Counsel for Defendant-Appellant,

James Spencer Freight Handlers, Inc.

Elisabeth A. Long (/
Deputy Solicitor




IN THE COURT OF APPEALS OF MIAMI COUNTY, OHIO

JAMES SPENCER

Plaintiff-Appellant C.A. CASE-;IO. dQ-CA-,gM‘

vs. . N : : ¥.C. CASE NO. 09-988

FH1, LLC, et al. _
' Def endants —Appellees 3

- - - - - - -

DECISION AND ENTRY

‘Rendered on the Gth day of January, 2011.
PER CURIAM:

This matter is before the court on two mot;:.ons to cert:.fy a

: conflict to the Supreme Court filed pursuant_ to App.R. 25. The

moﬁi'o’ns vwere filed by. Defendant—a.ppel-lee Freight !-Iandlers,' Inc.,
and by ‘the Attorney General on be‘half of the Adm:.n:.strator of the
Bureau of Worker s Compensatn.on - ' |

| The movants contend. that our dec:.n.on in the present case is

in conflict w:l.th the décision of the Sixth D:._str:.ct Cour;t of |

Appeals in Olaru v. FedEx Cusi:om Cr:t.t:t.cal Lucas App . No. L-03~

1143, 2003-011:1.0—6376 The alleged ccnfl:l.ct concerns whether the

"prova.s:.ons of R. C 4123 512 (B) regard:l.ng na.m:.ng the adm:.m.strator-

‘'as a party to an a-::tn.on on an appeal to the common: pleas court
f:.led pursuant to that sect:l.on and- servn.ng a copy of the not:.ce

of appeal in t.h.e action on the adm:.n:l.strator are jur:.sd:l.ct:aonal
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questidn'of jurisdiction', are in conflict. However, we also

 filed in the common pleas court eiting’ the holdlng'ln_ﬂEIISWV“”“
-rellance on those alternatlve grounds, the jur15d1ct10nal issue |-

'Olarn. To qualify for certificatioh, “the alleged conflict must

'We acknowledge that our holding herein and the holding in

Olaru, at least with réspect'to,théir outcomes concerning the

héld in the present case thaﬁ the juzisdictional defect was

walved.by the admlnlstrator s voluntary appearance in the actlon

Ch:ysler Cb:poratzan (1984), 15 Ohio S8t.3d 21, Because of our
in the pxesent case was decided on facts different frgm those in

be on a rule of law-not facts.” Whitelock v. Gilbane Building.
Company (1993), 66 Ohio St.3d 594.
The motions to certify are Denied.
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my\f. D?NOV_AN, "PRESIDING JUDGE :

A/éjzw Olyerme

' JAMEU "BROGAN, JUDGH

Coples mamled to

Jeffrey D leson, Esq.
536 W. Central Ave.
Springboro, OH 45066
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William H. Barney, III, Esq.
Abigail K. White, Esq. )
110 N. Main Street -
Suite 1000 '
Dayton, OH 45402~ 1738

Richard Cordray

. Ohio Attorney Genéral
. Colleen Erdman

Assistant Attorney General
150. East Gay  Street, 22™ Floor
Columbus, OH 43215
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