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Asplundh Tree Expert Company ("Asplundh") hereby submits its opposition to plaintiffs-

appellees' motion to dismiss. Appellees have sought dismissal of this appeal on the basis that it

believes this Court improvidently granted jurisdiction to review Asplundh's and Ohio Edison

Company's ("Ohio Edison") propositions of law. Specifically, appellees have asserted that the

propositions of law only require this Court to review application of specific contract terms in a

contract that expired years ago. They have also asserted that this case only involves application

of well-settled law to case specific facts.

Appellees' characterization of the legal issues in dispute is disingenuous. The decision

of the Eleventh District Court of Appeals, if left undisturbed, may have wide ranging

ramifications. The appellate court's decision conflates contract principles and tort duty

principles. Specifically, the Court utilized specific contract language, the meaning of which was

agreed upon by the parties to the contract, to impose a potential duty of care to the general public

with respect to tree hazards that poses no danger to utility equipment. In so doing, the Court

concluded that the general public could be considered an intended third party beneficiary to the

contract between Ohio Edison and Asplundh despite the clear intent of the contracting parties to

implement overhead clearance line procedures to protect utility equipment.

The legal issues involved in this appeal may well impact parties not involved in this

litigation. This court recognized in Hetrick v. Marion-Reserve Power Co. (1943), 141 Ohio St.

347, that there are many thousands of miles of roads and streets in Ohio along which telephone

and power companies string utility wires. The appellate court decision, if left to stand, would

effectively impose a duty on a public utility to protect members of the general public along these

thousands of miles of Ohio's roadways from tree hazards which pose no threat to the utility

equipment. Potential liability arising from such a duty would affect similarly situated utilities
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increase the costs associated with the delivery of electrical power to the citizens of the state and

impact the vegetation management industry. As such, this Court appropriately exercised its

discretion and granted jurisdiction to review the legal issues in dispute in this litigation.

Plaintiffs' motion to dismiss the appeal is improvidently allowed should be denied.

Respectfully submitted,
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