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MEMORANDUM OF APPELLEES DUSTIN S. ZACHARIAH AND
KATHERINE E. PIPER OPPOSING RECONSIDERATION

1. INTRODUCTION.

The Appellants have filed a joint motion for reconsideration/clarification contending that the

Court shorild clarify the issue to be determined on remand. This Court strictly limits such requests.

"A motion for reconsideration shall be confined strictly to the grounds urged for reconsideration

[and] shall not constitute a reargument of the case ***." S.Ct.Prac.R. XI(2)(A). This rule is

consistent with the standard applicable to reconsideration motions filed with the courts of

appeals. The standard to be applied to such motions is "whether the motion * calls to the

attention of the court an obvious error in its decision or raises an issue for *** consideration

that was either not considered at all or was not fully considered by us when it should have been."

Columbus v. Hodge (1987), 37 Ohio App.3d 68, 523 N.E.2d 515, citing Matthews v. Matthews

(1981), 5 Ohio App.3d 140, 5 OBR 320, 450 N.E.2d 278, paragraph two of the syllabus.

Reconsideration "provides a mechanism by which a party may prevent miscarriages of

justice that could arise when an appellate court makes an obvious error or renders an

unsupportable decision under the law." State v. Owens (1996), 112 Ohio App.3d 334, 336, 678

N.E.2d 956. An application for reconsideration may not be used where a party simply disagrees

with the appellate court's logic or conclusions. Id.

The Appellants do not meet the standard. This Court should reject the request and allow

its Opinion to stand.

II. THE REQUEST FOR RECONSIDERATION SHOULD BE DENIED BECAUSE
THERE ARE NO INCONSISTENCIES IN THE ANALYSIS FOR THE
INTENTIONAL ACT EXCLUSIONS TO APPLY

Since intent cannot be inferred as a matter of law in this case, because the act does not

necessarily result in the harm, intent and expectation are questions of fact under all of the



circumstances. Under the Erie and Grange policies the question is whether the boys in this case

"intended" or "expected" bodily injury. Under the Allstate policies the question is whether the

boys in this case "intended" or "reasonably expected" bodily injury. This Court properly

concluded that "[t]here is a factual inquiry, "...whether the injury was expected or reasonably

expected is an issue to be determined by the trier of fact." Allstate Ins. Co. v. Campbell, Slip

Opinion No. 2010-Ohio-6312, at ¶ 58. Moreover,

"In a declaratory action like this, the trier of fact on remand must weigh the
facts in evidence to determine whether the boys intended or expected hann
and, consequently, whether the insurance agreements provide coverage in this
case." Id., at ¶59

These are consistent statements. The slight change in the issue is dictated by policy

language. The Allstate policy states:

"1. We do not cover any bodily injury or property damage intended by, or
which may reasonably be expected to result from the intentional or criminal
acts or omissions of, any insured person." Id., at ¶ 13.

Footnote 6 of the Opinion reiterates that the word "reasonably" in the Allstate policies does not

change the analysis. The trier of fact determines whether the harm was "intended" or

"reasonably expected."

Erie's policy excludes coverage for:

"1. Bodily injury, property damage or personal injury expected or
intended by anyone we protect... " Id. at ¶ 25.

Grange's policy excludes coverage for:

"6. Bodily injury or property damage expected or intended by any insured
person." Id. at ¶ 31.

At ¶ 57 of the Opinion, the Court referred to the Franklin County Court of Appeals on

the evidence to be considered. That court reviewed the testimony of the boys, the circumstances

of the roadway, the foam deer, and the general expectations of the boys. The boys never
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considered the possibility of injury. The appellate court noted that other vehicles avoided the

deer and that speed might be an issue. All of this evidence may be considered by the trier of fact.

In an effort to resurrect the inferred intent doctrine, the insurers attempt to revisit Gearing

v. Nationwide Ins. Co. (1996), 76 Ohio St.3d 34, 665 N.E.2d 1115. This Court already reviewed

Gearing. The Court concluded at ¶ 56:

"We now clarify the doctrine of inferred intent applies only in cases in which
the insured's intentional act and the harm caused are intrinsically tied so the
act has necessarily resulted in the harm. "

This Court has held that the doctrine of inferred intent is limited:

{¶ 48} It is clear that as applied to an insurance policy's intentional-act
exclusion, the doctrine of inferred intent applies only in cases in which the
insured's intentional act and the harm caused are intrinsically tied so that the
act has necessarily resulted in the harm. Limiting the scope of the doctrine is
appropriate because the rule is needed only in a narrow range of cases - those
in which the insured's testimony on harmful intent is irrelevant because the
intentional act could not have been done without causing harm. Thus, an
insured's intent to cause injury or damage may be inferred only when that
hann is intrinsically tied to the act of the insured - i.e., the action necessitates
the harm.

The insurance companies argue that this Court "certainly could not have meant to remand

this case to the trier of fact under a subjective test in light of the fact that the teenagers have

already denied that they intended or expected harm." The answer is yes, it did, because summary

judgment for the insurers was not appropriate in this case. On remand, the testimony of the boys

is relevant because intent to cause injury cannot be inferred in this case.

The Court concluded at ¶ 62:

"Because the doctrine of inferred intent does not apply to the circumstances of
this case, we further hold that under the Allstate, Erie, and Grange policies,
the trier of fact must conduct a factual inquiry on remand to determine
whether the boys intended or expected the harm that resulted from their
intentional actions."
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So, the trier of fact will decide from all of the evidence whether the boys "intended",

"expeeted", or "reasonably expected" bodily injury, depending on the policy language. It can

weigh the evidence and determine the credibility of the witnesses.

The analysis is buffered by the policy language. As the Court observed at paragraph 10 of

its Opinion, "insurance coverage is finally determined by the policy language." The Allstate,

Erie and Grange policies focus on the injury in contrast to the American Southern policy, which

focused on the act.

As a concluding argument, the insurance companies discuss the nature of the required

harm for the exclusions to apply. This point was irrelevant to this Court's decision and should not

be argued here. It should be noted that this is a bodily injury case so property damage concepts

should be separated from bodily injury concepts. The insurance policies themselves separate

these concepts.

At a minimum, some bodily injury must be "intended", "expected", or "reasonably be

expected", for the exclusion to operate in a case involving bodily injury, depending on the policy

language.

The insurers reargue the scope of the intentional act exclusions. The out of state cases

cited by the Appellants have no value in the context of intentional act exclusions under Ohio

law.

The Joint Motion of the Appellants should be denied.
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CONCLUSION

Appellees Dustin S. Zachariah and Katherine E. Piper respectfully submit that this Court

correctly applied controlling precedent in rendering its Opinion and rendering judgment. There is

no need to reconsider or clarify the Opinion. Accordingly, Appellees Dustin S. Zachariah and

Katherine E. Piper urge the Court to deny the Joint Motion for Reconsideration/Clarification.

Respectfully submitted,
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Columbus, Ohio 43215
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Attorney for Appellees
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