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MEMORANDUM IN OPPOSITION

1. APPELLANTS' JOINT MOTION FOR RECONSIDERATION
DOES NOT COMPLY WITH SUPREME COURT RULE OF
PRACTICE 11.2 AND SHOULD BE DENIED

The test generally applied to a motion for reconsideration is whether the

motion calls to the attention of a court an "obvious error" in its decision or raises

and issue for a court's consideration that was either not considered at all of was

not fully considered by a court when it should have been. Matthews v. Matthews

(February 25, 1982), ioth Dist. No. 8oAP-84i. This Court has cited Matthews

approvingly with regard to the standard to be applied to a motion for

reconsideration pursuant to S.Ct.Prac.R. 11.2. Oberlin Manor, Ltd. V. Lorain

County Board of Revision, et al., 69 Ohio St.3d 1, 1994-Ohio-500. Further,

S.Ct.Prac.R. 11.2(B) states that a motion for reconsideration "shall not constitute

a reargument of the case."

Appellants' Joint Motion for Reconsideration does not include any new or

novel arguments; it is merely a recital of earlier arguments submitted by

Appellants in their Merit Briefs. The Joint Motion for Reconsideration does not

point to an obvious error in this Court's decision in the Court's Slip Opinion No.

2oio-Ohio-6312, nor does it raise an issue that was not considered, or was

inadequately considered, in the Court's decision. State v. Owens (1996),112 Ohio

APP•3d 334> 336, 678 N.E.2d 956. Rather, the Appellants proffer arguments that

should be made to the trial court upon remand in an attempt to have this Court

dictate the lower court's factual conclusions. Argument of these factual issues is

not an appropriate basis for a motion for reconsideration. S.Ct.Prac.R. 11.2.
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II. THE COURT CLEARLY SET FORTH THE STANDARD TO BE
APPLIED BY THE TRIAL COURT ON REMAND

In their first proposition for reconsideration, Appellants argue that the

Court's Slip Opinion No. 20io-Ohio-6312 is inconsistent as to the standard to be

applied by a trier of fact on remand. This is incorrect; the Court's Opinion clearly

sets forth the standard to be applied by a trier of fact upon remand.

Because the intent of the insureds in this case cannot be inferred as a

matter of law, the applicability of insurance coverage is an issue of fact for a trier

of fact:

[i]n a declaratory action like this, the trier of fact on
remand must weigh the facts in evidence to determine
whether the boys intended or expected harm and,
consequently, whether the insurance agreements
provide coverage in this case.

Slip Opinion No. 2oio-Ohio-6312, paragraph 59. Further,

... the trier of fact must conduct a factual inquiry on
remand to determine whether the boys intended or
expected the harm that resulted from their intentional
actions.

Slip Opinion No. 2oio-Ohio-6312, paragraph 62.

Under both the Erie policy and the Grange policy, the question is whether

the insureds intended or expected bodily injury to result from their actions.

Under the Allstate policy, the question is whether the insureds intended or

reasonably expected bodily injury to result from their actions.

The question under the Allstate policy is slightly different than that under

the Grange and Erie policies because of a minor difference in policy language -

the Allstate policy includes the word "reasonably" before the word expectation in

its exclusionary language. The Erie and Grange policies do not include this word.
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The policy language presented by Appellants' Joint Motion is addressed in

this Court's Slip Opinion. Specific differences in policy language were directly

addressed by this Court in the Slip Opinion, and Appellants' Motion for

Reconsideration provides no new facts or argument. Appellants do not point to

an "obvious error" in the Court's application of the policy language. Instead,

Appellants seek another bite at the inferred intent apple, even in light of the plain

language of this Court's Slip Opinion.

Paragraph 62 of the Court's Slip Opinion gives further direction to a trier

of fact on remand by affirming the Court of Appeals' judgment on this issue,

which found that "[t]he disputed issue here is whether [the boys] also intended

harm or injury to follow from their intentional act." Allstate v. Campbell,

(November 17, 2009), o9AP-3o6.

The Tenth District Court of Appeals addressed several of the issues of fact

that a trier of facts must consider upon remand, including, but not limited to: the

testimony of the seven boys involved in the incident regarding their intent and

expectations, whether the placement of the deer decoy left room for motorists to

maneuver around it, whether harm could result if a car struck the io to 15 lb.

Styrofoam decoy, and whether Appellee Roby's alleged speed caused or

contributed to the incident. Id. These are just some of the issues a trier of fact

will need to consider in reaching a factual determination regarding coverage in

this case.

Appellants cite to Gearing v. Nationwide Insurance Co. (1996), 76, Ohio

St.3d 34, 665 N.E.2d 1115, to reargue that the boys' testimony regarding their

intentions or expectations is irrelevant to the trial court in considering the factual
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issues sent back on remand. Appellants made this same argument to the trial

court, to the Court of Appeals, and to this Court. S.Ct.Prac.R. 11.2 does not allow

for the Appellants to reargue this point. Further, the Court rejected this

argument by holding that the inferred intent doctrine is inapplicable in this case,

thus making the insureds' testimony relevant on remand.

The language cited by Appellants from Gearing is limited to the context of

application of the inferred intent rule on a motion for summary judgment. In a

determination of fact before a trier of fact, this Court's Slip Opinion and the ioth

District Court of Appeals' decision make it clear that an insured's testimony is

relevant and must be considered by the trier of fact on remand.

Appellants argue that this Court "certainly could not have meant to

remand this case to the trier of fact under a subjective test in light of the fact that

the teenagers have already denied that they intended or expected harm." But that

is exactly what this Court, and the Court of Appeals, held. Both decisions make it

clear that the trier of fact must consider numerous evidentiary elements,

including the insureds' testimony.

In their second proposition for reconsideration, Appellants argue that they

are not required to show that the boys intended or expected the exact harm that

resulted from their acts for the pertinent policy exclusions to apply. This point is

tangential to the issues presented to this Court, and one that is misleading.

Again, the standard to be applied by the trial court is whether the insureds

intended or expected [or in the case of the Allstate policy, reasonably expected]

bodily injury to result from their actions. All of the policies of insurance separate

the concepts of property damage and bodily injury. The trier of fact must, as
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described by this Court, determine whether the insureds intended or expected

bodily injury in light of their testimony that they did not intend or expect to cause

any bodily injury or harm to any person.

Further, the Court of Appeals noted that there were questions of fact as to

whether a vehicle striking a Styrofoam deer decoy would sustain any property

damage. This is consistent with the insureds' testimony that this incident was the

result of a negligent prank gone wrong. Appellants' final attempt to expand the

scope of their policies must be denied.

This Court's Slip Opinion, along with the Court of Appeals' November 17,

2009, Judgment Entry, clearly set forth the standard to be applied by a trier of

fact upon remand. No further clarification is necessary. Appellants raise no new

issues or arguments, they merely recite earlier arguments in an attempt to

reargue this case. Appellants' Joint Motion for Reconsideration should be

denied.

Respectfully submitted,

KAxit & SHERMAN Co., LPA

W
eith M. Karr (0032412)

David W. Culley (0079399)
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Counselfor Appellee, Robert J. Roby,
Jr.
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