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NOTICE OF DENIAL OF MOTION TO CERTIFY CONFLICT

Pursuant to S. Ct. Prac. R. 4.4(B), Defendant-Appellant Freight Handlers, Inc.

("FHI") hereby gives notice that the Miami County Court of Appeals, Second Appellate

District, denied Appellant's Motion to Certify a Conflict in Case No. 09CA00044. See

Spencer v. FHI, LLC, Case No. 09CA00044, Decision & Entry (Jan. 6, 2011)(attached).

Therefore, the conflict has not been certified, and the Court should now consider

Appellant Bureau of Workers' Compensation's Memorandum in Support of Jurisdiction,

which explains why this case is one of public and great general interest. S. Ct. Prac. R.

3.

Respectfully submitted,

LIAP`R41ARNEY, fl I '(#0010792)
ABIGAIL K. WHITE (#0082355)
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Counsel for Defendant-Appellant
Freight Handlers, Inc.



CERTIFICATE OF SERVICE

I hereby certify that a copy of the foregoing has been served via regular U.S. mail
upon:

JOHN SCACCIA (0022217)
JEFFREY WILSON (0073990)
536 W. Central Ave., 2 nd Floor
Springboro, OH 45066
937-223-7848
937-550-2311 fax
Counsel for Plaintiff-Appellee
James Spencer

MICHAEL DEWINE (0009181)
Ohio Attorney General
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*Counsel of Record

ELISABETH LONG (0084128)
Deputy Solicitor
ELISE PORTER (055548)
Assistant Solicitor
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Assistant Attorney General
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Stephen Buehrer, Administrator
Bureau of Workers' Compensation

this 1 9th day of January, 2011.



IN THE COURT OF APPEALS OF MIAMI COUNTY,.OHIO

JAMES SPENCER
Plaintiff-Appellant

C.A. CASE.NO. 09-CA-44

T.C. CASE NO. 09-988.
vs.

FHI, LLC, et al.
Defendants-Appellees

DECISION AND ENTRY

Rendered on the 6th ciay of January, 2011.

PER CURIAM:

This matter is before the court on two motions to certify a

conflict tothe Supreme Court filed pursuant.to App.R. 25. The

moticins were filed by Defendant-Appellee Freight Handlers, Inc.,

and by the Attorney General on behalf.of the.Administrator of the

Bureau.of Worker's Compensation..

The movants contend.that our decision.in the present,case:is

in conflict with the . decision of the Sixth District CoiiYt"` of

Appeals in OSaru v. Fedgx custom Critical, Lucas App. No. L-03-

1143, 2003-Ohio-6376. The alleged conflict.concersis whether the

provisions of R.C: 4123.512(B) regarding naming the administrator

as a party to an actionon an appeal.to the common pleas court

filed pursuant to that section andservi.ng a copy.of the notice

of appeal in the action on the administrator are jurisdictional.
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We acknowledge that our holding herein and the holding in

Olaru, at least with respect to.their outcomes concerning the

question'of jurisdiction , arein conflict. However, we also

held in the present case that the jurisdictional defect was.

waived by the administrator's voluntary appearance in the action

- --------------filed in the common pleas court, citing the holding'.'rn^elSs^v {

Chirysler Corporat%on (1984), 15 Ohio St.3d 21. Hecause of our

reliance on those alternative grounds, the jurisdictional issue

in the present case was decided on facts different from those in

O1aru: To qualify for certification, "the alleged conflict must

be on a rule of law-not facts." Whitelock v. Gilbane Building.

Company (1993), 66. Ohio St.3d 594.

The motions to certify are Denied.

MARY

JAME

(^P
E.. D¢NOVAN,PRESTDING JUDGE

13ROGP.23, JIID,,'̂

SJ. G Y JIID

Copies mailed.to:

Jeffrey D. Wilson, Esq.
536 W. Central Ave.
Springboro, OH 45066
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William H. Barney, III, Esq.
Abigail K. White, Esq.
110 N. Main Street
Suite 1000
Dayton, OH 45402-1738.

Richard Cordray .
Ohio Attorney General
Colleen Erdman
As.sistant Attorney General
.150. Eas± Gay Street, 22"d F.1oor.
Cclumbus, OH 43215
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