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I. INTRODUCTION

On November 15, 2010, the Ohio Environmental Council ("OEC") filed the present

appeal of a final order issued by the Public Utilities Commission of Ohio ("PUCO" or

"Commission"). On January 18, 2011, FirstEnergy Solutions Corporation ("FES") filed both a

Motion for Leave to Intervene as an Appellee in this proceeding and a Motion to Dismiss the

OEC's appeal. The OEC responds to FES's Motion to Dismiss in a separate filing on this

docket. For the following reasons, FES is not authorized to intervene in this proceeding, either

as an appellee or as an interested party. FES has made no attempt to show that it has a stake in

the outcome of this proceeding. This court should therefore deny FES's request for leave to

intervene or, in the alternative, require FES to state with particularity its grounds for requesting

leave to intervene as an appellee.

II. ARGUMENT

A. FES Has Not Stated Grounds to Support Its Request for Leave to Intervene.

FES has not attempted to demonstrate that it is a real party in interest in the proceeding or

that its interests could be harmed by a decision by this court. S.Ct. R. of Practice 14.4(A)

provides that all motions and applications "shall state with particularity the grounds on which

[they are] based." FES's Motion does not state any such grounds. The OEC's appeal contains

four assignments of error, two of which challenge the lawfulness of the procedure the

Commission uses when certifying biomass energy facilities as "renewable." The OEC's final

two assignments of error challenge the lawfulness of R.C. 4928.65. The certification of the FES

facility is being appealed because it presents statutory violations in the Commission's procedural

mechanisms and serves to highlight the unconstitutionality of R.C. 4928.65 as employed by the
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PUCO. FES does not explain why it has an interest in the disposition of any of those four

questions.

B. FES is Not an Appellee in this Proceeding.

FES has not demonstrated that it is an appellee in this proceeding. An appellee is

commonly defined as "a party against whom an appeal is taken and whose role is to respond to

that appeal, [usually] seeking affirmance of the lower court's decision."1 In this case, FES has

not demonstrated a reason to defend,its application or seek an "affirmance of the lower court's

decision."

III. CONCLUSION

FES makes no showing that it could potentially be affected by this court's disposition of

any one of the OEC's four assignments of error. Without making such a demonstration, FES

may not intervene in this proceeding. Accordingly, this court should deny FES's Motion for

Leave to Intervene as an Appellee or, in the alternative, require FES to demonstrate why it is a

real party in interest in the subject matter of this appeal and entitled to intervene in this

proceeding.

Respectful^^ itted,

/ n
Will am . Reisinger, Counsel of Record
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Black's Law Dictionary.
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