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IN THE SUPREME COURT OF OHIO

Disciplinary Counsel

Relator,

V.

Frederick B. Johnson

Respondent.

Case No. 2010-2199

MOTION TO SUPPLEMENT THE RECORD
AND TO REMAND PROCEEDINGS TO BOARD

Now comes Respondent, Frederick B. Johnson, by and through counsel, and

hereby moves this court to issue an order permitting Respondent to present limited

mitigation evidence, contained in the attached Affidavit of Mr. Johnson, relevant to the

disposition of this matter and to consider remanding the matter to the Board of

Conunissioners on Grievance and Discipline for presentation of additional mitigation

evidence. The reasons in support of the application are more fully set forth in the

attached memorandum.

Alvinr:M-a4.hews, Jr.; Esq. (0038660)
Bricker & Eckler LLP
100 South Third Street
Columbus, OH 43215
Phone:(614)227-2312
Fax: (614) 227-2390
Email: amathews(cr^bricker:com
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MEMORANDUM

Relator, Disciplinary Counsel, filed its formal complaint in this matter and

Respondent, Frederick Johnson, failed to file an answer in the proceedings. Thereupon,

Disciplinary Counsel filed a motion for default, which was granted. The Master

Commissioners rendered factual fmdings, conclusions of law, and a recommendation of a

two-year suspension of Respondent's license, with six months of the suspension stayed.

The Board of Commissioners on Grievances and Discipline adopted the Master

Commissioner's report and filed its report with this Court on December 17, 2010.

After this• court issued an order to show cause, Respondent filed Objections to the

Board's report, along with the instant Application. This Application is made pursuant to

Gov.Bar. R. V, Section 11(D), which in relevant part states:

The process of procedure under this rule and regulations approved by the
Supreme Court shall be as summary as reasonably may be. Amendments
to any complaint, notice, answer, objections, report, or an order to show
cause may be made at any time prior to the final order of the Supreme
Court. The party affected by the amendment shall be given reasonable
opportunity to meet any new matter presented.

Gov.Bar R. V(11)(D). Additionally, there is precedent for permitting Respondent to

supplement the record at the stage of the proceedings where the Court has issued its

Order to Show Cause. In the case Butler County Bar Association v. Portman, 116 Ohio

St.3d 1450, 2007-Ohio-6842, the Respondent did not answer the complaint, and the

Board of Connnissioners on Grievances and Discipline referred Relator's motion for

default to a master commissioner, who determined respondent, among other strings, had

neglected numerous client matters, failed to refund uneained retainers, and

4213357v1



misrepresented the receipt of public defender fees. The Board adopted the master

commissioner's recommendation of a permanent disbarment. This Court permitted

respondent to supplement the record with considerable mitigation evidence, and the Court

decided to remand the matter to the Board, permitting Mr. Portman to present additional

mitigation evidence to the Board, which was later reviewed by this Court. The Court's

review resulted in a more appropriate sanction under the circumstances - an indefinite

suspension with credit for time served. Butler County Bar Association v. Portman, 121

Ohio St.3d 518, 2009-Ohio-1705; see, also, Columbus Bar Association v. Milles, 96 Ohio

St.3d 74, 2002-Ohio-3455 (court permitting respondent to supplement the record, and

without remand, reducing the sanction from an indefinite suspension to a fully stayed

suspension).

In the present case, Respondent regrets his failure to participate in the hearing,

after giving some cooperation during Relator's investigation. While Respondent did

provide some explanation for his conduct, including that his father's death and bout with

prostate cancer had caused him to be depressed, that information is not discussed in the

Board Report. See, Exhibit 12 to Relator's Motion for Default. This and other

information should be considered by the Court before its decision is rendered. Thus,

consistent with the procedural rules and case law, Respondent should be permitted to

supplement the record. Additionally, Respondent's newly-submitted mitigation evidence

should be given some weight in the Court's determination as to whether this matter

should be remanded for further consideration by the Board.
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Respondent has signed a contract with the Ohio Lawyers Assistance Program and

plans to begin treatment for a mental condition that may have bearing on his misconduct

(See, Affidavit of Frederick Johnson, attached hereto and made a part hereof).

For the foregoing reasons, Respondent respectfully urges this Court to issue an

order permitting Respondent to supplement the record with additional evidence regarding

Respondent's contract with the Ohio Lawyers Assistance Program, so that this Court may

determine whether the case should be remanded to the Board for further consideration.

Alvin E. Mat-I'iews, Jr., E'sq. '(0
Bricker & Eckler LLP
100 South Third Street
Columbus, Ohio 43215
Phone: (614) 227-2312
Fax: (614) 227-2390
Email: amathewsna,bricker.com
Counsel for Respondent
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CERTIFICATE OF SERVICE

I hereby certify that a true copy of the foregoing Motion to Supplement the Record

and to Remand Proceedings to Board was sent via regular U.S. mail, postage prepaid this

day of January, 2011, to the following:

Karen H. Osmond
Assistant Disciplinary Counsel
Office of Disciplinary Counsel
250 Civic Center Drive, #325
Columbus, Ohio 43215
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BEFORE THE BOARD OF COMMISSIONERS
ON GRIEVANCESAND DISCIPLINE OF

THE SUPREME COURT OF OHIO

Disciplinary Counsel

Vs.

Frederick B. Johnson

STATE OF OHIO

Relator

Case No.: 2010-2199

Respondent

AFFIDAVIT OF RESPONDENT

)

COUNTY OF UNION
) ss

)

I, Frederick B. Johnson, who is of the age of majority and is competent to testify,
after being duly sworn, states:

1.) I am the respondent in the above-captioned matter.

2.) The investigation of my conduct by the disciplinary Counsel
was commenced in August of 2009.

3.) I initially cooperated with the Disciplinary Counsel, including the
attendance at a deposition in January of 2010. Thereafter, I stopped
responding to their requests, as I became paralyzed and felt hopeless about the
situation. I had become depressed as a consequence of several life events,
including my father's death, my own prolonged illness (prostate cancer) and the
financial downturn of the economy, which had a disastrous effect on my law
practice and my ability to generate revenue.

4.) When the formal complaint was filed, I did not respond; nor did I hire a
lawyer to respond for me. When I receive a Motion for Default Judgment, I never
even opened the envelope; nor did I seem to care what repercussions the
proceedings would have on my future ability to practice law.

5.) I also did not reveal my mental and physical suffering to my colleagues of
the bench and the bar, although they could plainly see the effects of my
depression did how I had emotionally changed.

6.) I was called into a conference with Judge Fraser and Judge Coleman-
Eufinger, along with Magistrate Jillisky, who had read the posting on the Supreme
Court website. They convinced me that I was doing a disservice to myself by



failing to respond and/or defend the allegations.

7.) As a result of their recommendation, I sought help from the Ohio Lawyers
Assistance Program, who interviewed me on Monday, January 10, 2011. After
the interview, I entered into a contract for treatment of my depression which
condition I understand has existed for some time. I also scheduled a January 14,
2011 appointment to see a therapist by the name of Stephanie Stark, who I plan to
treat with on an ongoing basis. (See OLAP Contract, attached hereto and made
apart hereof). Additionally, I will be seeing a psychiatrist to obtain mediation.

8.) Lastly, I have hired the service of Alvin E. Matthews, Esq. to request that
instant proceedings be reopened and/or remand for consideration of mitigation
evidence by the Board of Commissioners on Grievances and Discipline, and/or
this Court.

Fred'erick B. Johnsori

On this _._f 544day of Ja aty, 2011 came Frederick B. Johnson, who
after being sworn, state the abov is the truth to the best of his belief and
knowledge_



CONFIDENTIAL

Ohio Lawyers Assistance Program, Inc.
1650 Lake Shore Drive, Suite 375, Columbus, Ohio 43204-4991

Te1.800-348-4343 614-586-0621 Fax 614-586-0633
www.ohiolap.org

SCOTT R. MOTE, J.D. Cincinnati Office: Cleveland OfFce:
EXECUTIVE DIRECTOR PATRICK J. GARRY, J.D. PAULA. CAIMI, J.D.,LCDC-III, ICADC

ASSOCIATE DIRECTOR ASSOCIATE DIRECTOR
STEPHANIE S. KRZNARICH, LISW-S, LCDC-III, ICADC 513-623-9853 800-618-8606
CLINICAL DIRECTOR

MEGAN R. SNYDER, MSW, LISW
CLINICAL ASSOCIATE

OHIO LAWYERS ASSISTANCE PROGRAM, INC.
MENTAL HEALTH CONTRACT

WHEREAS, ^°^/e[} VI(ht, L'J. 1VW (.1 m1L-

by order of the Supreme Court of Ohio dated i- I °2b 11 participation in the program offered by
the Ohio Lawyers Assistance Program, Inc. (OLAP) is required, and/or,
is obligated by reason of an agreement with OLAP to participate in the program offered by OLAP
and/or Ohio Lawyers Support System (OLSS), and/or,
is currently involved in the Supreme Court of Ohio disciplinary process, and/or,
is applying for admission to the Ohio bar, and/or,
has been diagnosed as suffering from a mental health or related disorder(s), and desires assistance
from and participation in the program offered by OLAP, and

WHEREAS, OLAP is a nonprofit Ohio corporation providing evaluation, rehabilitation, and
assistance to attomeys suffering from mental health or related disorder(s), and to provide monitoring and
reporting services in connection therewith.

NOW, THEREFORE, the pardes who agree as follows:

I, 1^;aflck, 6• ^kL41fl/V1- agree to:

to !;;Ield2k*V)1iher,
1. Report to for an assessment to determine diagnosis, appropriate
level of care, and treatment recommendations no later than 1- 30•201I.
2. Renegotiate the terms of this Agreement upon receipt of the above evaluation if required by
OLAP. 6aA/$
3. Totally refrain from the use of all mood altering substances, including alcohol. ' &A^6 a.^
4. Prior to the use of any mood altering/psychoactive prescription medication, I agree t o ^Ihe

notify the prescribing physician that I am under contract with OLAP, and request that the rn
physician notify OLAP in writing that he/she has knowledge of my chemical dependency,
identify the drug or drugs prescribed, and advise of the reason for said prescription.



5. Provide OLAP with the name, address and telephone number of each physician and
other mental health professional(s) treating me, and herein authorize OLAP to obtain any
information desired from said professionals.

6. I have selected as my primary physician, bY, H-eA^ , located at
, with telephone number

7. I agree to obtain treatment from my primary physician and mental health professional(s)
and to provide free and unlimited release of all information concerning my health and
participation in treatment to OLAP.

8. I understand the need for and have requested that my primary physician, as well as any
other treating professional(s), nofify OLAP immediately of the following:

a. failure to comply with or progress in treatment;
b. any change of medication;
c. discontinuation of therapy;
d. change of treating professional(s);
e. failure to appear for appointments, continue prescribed medications or

cooperate in the thera eutic pro^'M `Cts1,UG"^ °^^'v`
9. Accept 5'C o1°f (^90-^C, S^}C^1(tMA^ s omtor of my p`erformance under this contract

and I assume the responsibility of making at least one personal contact per month with my
Monitor, in addition to other therapy sessions recommended by my Monitor, treating physician
and/or mental health professional(s).

10. Provide my OLAP Monitor with whatever substantiating documentation the monitor may
require to assure coinpliance with this contract.

11. Provide OLAP with notification of any changes in my physical or mental health, address,
phone number, or employment.

12. If available and endorsed by my Monitor, actively participate in a facilitated support
group forrecovering professionals.

13. If therapeutically indicated, submit to and pay for random urine drug/alcohol screens at
the direction of OLAP.

14. Provide appropriate signed release forms for urine/blood laboratory results, treatment
center records, psychiatric or mental health records, physician or therapist reports and other
written and verbal information required to assure compliance with the terms of this Agreement.

15. Participate in continuing private and/or group therapy as required by OLAP, treating
physician, mental health professional(s) or Monitor.

16. Immediately notify OLAP as well as my monitor in the event I use any mind or mood
altering substances without a prescription from the physician above or any new physicians that
may not be aware of my condition(s).

17. Agree to pay OLAP $50.00/$100 00 onthly administrative fee and forward payment
to OLAP by the fiftb day of each month.

18. Involve my family in continuing supportive care as suggested by OLAP, my Monitor,
my physician and my mental health professional(s).

19. Make appropriate restitution, if applicable.
20. To perform in accordance with each and every term contained in any court order and this

agreement.
21. To the modification of these Contract terms as required by my monitor and dictated by a

change in circumstances.
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22. To attend the annual OLAP workshop, if possible.

OLAP agrees to:

1. Provide a trained and/or certified individual to monitor the performance required by this
Contract.

2. Insofar as treatment and ability to practice law is concemed, and where applicable,
assume an advocacy role before any Commission Court Agency or with any Employer or other
person to whom Participant must report or account.

3. Assume the responsibility to hold this Contract and all information acquired in
fartherance thereof in strict confidence until released from such obligation in writing.

4. Assume the responsibility to report compliance or non-compliance with this Contract to
the appropriate person (this report may also be made by the Monitor).

This Contract shall remain in effect for ~Q.e (S ) years from the date of
execution and may be extended by order of the Court or agreement of the parties.

Date: J' 10' 2® 1I Date:

OHIO LAWYERS ASSISTANCE
PROGRAM, INC.

By: U4/Yl YLt A0,(.t
R "Q bScott . te, Esq.^I

Stephanie S. Krznarich, MSW, LISW-S, LCDC-III
Megan R. Robertson, MSW, LISW
Paul A. Caimi, J.D.,LCDC-111, ICADC Print Name
Patrick J. Garry, Esq.
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CONFIDENTIAL

Ohio Lawyers Assistance Program, Inc.
1650 Lake Shore Drive, Suite 375, Columbus, Ohio 43204-4991

Te1.800-348-4343 614-586-0621 Fax:614-586-0633
www.ohiolap.org

SCOTT R. MOTE, J.D.
Cincinnati OfFce: Cleveland OiTice:

EXECUTIVE DIRECTOR PATRICKJ. GARRY, J.D. PAULA. CAIMI, J.D.,LCDC-III, ICADC
ASSOCIATE DIRECTOR ASSOCIATE DIRECTOR

STEPHANIE S. KRZNARICH, MSW, LISW-S, LCDC-III 513-623-9853 800-618-8606
CLINICAL DIRECTOR

MEGAN R. ROBERTSON, MSW, LISW
CLINICAL ASSOCIATE

AUTHORIZATION FOR DISCLOSURE OF MEDICAL RECORDS

19' jd AS m authorize the Ohio Lawyers Assistance
Pro,g-am, Inc. (OLAP) to disclose information about me to:
(Name, Address, Telephone Number)

p^rnc 11 C,
^}°) v1h Ivta Wcews-a^® rn>Jy ^^ z^ - ^] cG,^e pi^t

\Tane J®k'NSovl-Wi^e ,"-
^.ta-(rist° viaIL_-tv l^e d^rr^it^cQd ^ ayC^ p,^Ct C©ternan E^nge+'
^s^lc^^ ►^i^4 ° -^ I^e dG^wvhav&t-

formation to be released will be limited to:

1. Diagnosis

2. Compliance and involvement with the treatment plan, treatment recommendations and aftercare
3. Any regression in status when appropriate
4. Unilateral cessation of participation on my part
5. Positive urine test results
6. Quarterly reports and a final summary when appropriate

I further understand that this consent for disclosure of information may be revoked by me at any time by written notice to
that effect, but such revocation would not limit any information previously released. If not previously revoked, this consent
agreement will terminate •-rKr.C-e t3 ) years from 1' I®' 20 () , or upon the successful completion by
the person named above as a participant in the Ohio Lawyers Assistance Program, Inc. Lawyers Support System,
whichever occurs later. I further understand that my records are protected by Federal and State confidentiality laws and
any further disclosure of information regarding my situation is prohibited without written authorization.

A photocopy of this relied upon for all purposes.

Pi ^am Participant
1A v)^ e^^ \

Date



CONFIDENTIAL

Ohio Lawyers Assistance Program, Inc.
1650 Lake Shore Drive, Suite 375, Columbus, Ohio 43204-4991
Te1.800-348-4343 614-586-0621 Fax: 614-586-0633

^.ohiolap.org

SCOTT R. MOTE, J.D. Cincinnati Offilce: Cleveland Office:
EXECUTIVE DIRECTOR PATRICKJ. GARRY PAULA. CAIMI, J.D.,LCDC-III, ICADC

ASSOCIATE DIRECTOR ASSOCIATE DIRECTOR
STEPHANIE S. KRZNARICH, MSW, LISW-S, LCDC-III 513-623-9853 800-618-8606
CLINICAL DIRECTOR

MEGAN R. ROBERTSON, MSW, LISW
CLINICAL ASSOCLATE

AUTHORIZATION AND RELEASEr ,^ •^, ,„

I, z
,^ {,,
^' ^W f Sw, authorize OHIO LAWYERS ASSISTANCE PROGRAM, INC., its

employees, agents, and my Monitoring Attomey, to release information in
conjunction with the disciplinary or admissions proceedings in which I am involved to the following:

__v/The Supreme urt of Ohio, the Office of the Disciplinary Counsel, the Board of Commissioners on Grievances and
Discipline, and the b w Bar Association Ethics Grievance Committee;
AND/OR

The Supreme Court of Ohio, the Board of Commissioners on Character and Fitness, and the
Bar Association Admissions Committee

Information to be released will be limited to:

Date of initial contact and date of assessment, if any;
Diagnosis;
Recommendations to treatment or follow-up with treatment professionals;
Occurrence of relapses, if any;
Drug and alcohol test results, if any;
Date of entering into and compliance with OLAP contract;
Prognosis;
Related information received from treatment providers;
Reservations regarding fitness to practice law, if any.

I further understand that this consent for disclosure of information may be revoked by me at any time by written notice to
that effect, but such revocation would not limit any information previously released. If not previously revoked, this consent
agreement will terminate -rkUIR,Q_ ( 31 years from 1 -1 0' 2O f+! • , or upon the successful completion by
the person named above as a participant in the Ohio Lawyers Assistance Program, Inc. Lawyers Support System,
whichever occurs later. I further understand that my records are protected by Federal and State confidentiality laws and
any further disclosure of information regarding my situation is prohibited without written authorization.

Program Participant

MA4q-
Witness

Date
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