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I. INTRODUCTION

The present Appeal concerns the Public Utilities Commission of Ohio's ("PUCO" or

"Commission") application and interpretation of Ohio's Renewable Energy Standard ("RES"),

codified in Revised Code ("R.C.") Section 4928.64. Ohio's RES, enacted in 2008 as part of

Ohio's landmark energy law, Amended Senate Bill 221 ("S.B. 221"), mandates that by the year

2024, all Ohio electric distribution utilities ("EDUs" or "utilities") must obtain at least 12.5

percent of their retail power sales from "renewable energy" sources, which can include wind,

solar, hydroelectric power, and biomass energy facilities.l R.C. 4928.64 provides that EDUs

must meet gradually increasing renewable energy benchmarks, culminating in a 12.5 percent

. Utilities may comply with the benchmarks either by building and owningbenchmark in 20242

renewable energy facilities-such as wind farms-or by purchasing renewable energy credits

("RECs"). Following the passage of S.B. 221, the Commission promulgated its alternative and

renewable energy rules, Ohio Administrative Code ("O.A.C.") Sections 4901:1-40-01, et: seq

(Appx. 61), which amplify R.C. 4928.64 and outline the manner in which the Commission will

implement and enforce Ohio's RES.

This appeal stems from a utility application to have a biomass energy project certified as

"renewable." FirstEnergy Service Corporation ("FES") applied to have its R.E. Burger power

plant in Shadyside, Ohio, certified by the Commission as a renewable energy resource facility

using biomass fuel. Certification would allow the company to use the energy generated at the

facility to meet all or a portion of the company's renewable energy benchmarks mandated by

R.C. 4928.64(B)(2) and to bank and sell renewable energy credits based on the energy produced.

In a final Opinion and Order issued on August 11, 2010, the Commission certified the facility,

R.C. 4928.01(A)(35). (Appx. 47).
Z R.C. 4928.64(B)(2). (Appx. 53).
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but in doing so failed to apply R.C. §§ 4928.64, 4928.65, and O.A.C. 4901:1-40-01, et. seq., in a

lawful and reasonable manner. Further, the Commission's Opinion and Order certifying FES's

application is in conflict with itself, simultaneously employing two different interpretations of

the renewable energy rules. The PUCO's misapplication of the renewable energy statute and

rules is unlawful and unreasonable and could have a devastating impact on the development of

alterrtative energy industries in the state of Ohio.

The PUCO must apply the renewable energy rules in a manner that is lawful, reasonable,

and consistent. With regard to the rules pertaining to biomass energy, the Commission has failed

to do so. The resolution of this appeal could determine whether Ohio's landmark renewable

energy standard results in an economic and environmental boon for Ohioans. An unlawful,

unreasonable, and inconsistent application of Ohio's RES and the associated rules could render

the law effectively meaningless. For the reasons cited above and described more fully below, the

PUCO's Opinion and Order is unlawful and unreasonable. The Commission's decision should

be reversed and vacated pursuant to R.C. 4903.11 (Appx. 46) and remanded to the Public

Utilities Commission of Ohio.

II. STATEMENT OF FACTS

On December 11, 2009, FES filed the present application to receive renewable

certification for its Burger facility.3 On January 12, 2010, the Ohio Environmental Council

("OEC") filed a Motion to Suspend the automatic approval of the Application pursuant to O.A.C.

4901:1-40(F)(2).4 The OEC motion argued that FES had not provided sufficient information

about its biomass energy project to allow certification by the Commission.5 O.A.C. 4901:1-40-

' PUCO Case No. 09-1940-EL-REN, FES Application, December 11, 2009. (Appx. 94).
° Id., OEC Motion to Suspend, January 12, 2010.
5 Id.
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04(F)(2), (3) provides that "the conunission may approve, suspend, or deny an application within

sixty days of it being filed" and that "[if] the commission suspends the application, the applicant

shall be notified of the reasons for such suspension and may be directed to farnish additional

information." In accordance with O.A.C. 4901:1-40-04(F)(2), (3), the Commission granted

OEC's Motion to Suspend on February 3, 2010, finding that "additional information is required

to satisfy the requirements for certification."6

On May 20, 2010, the OEC, the Office of the Ohio Consumers' Counsel ("OCC"), and

the Environmental Law & Policy Center ("ELPC") filed a Joint Motion to Dismiss the

application and, in the altemative, a Motion for an Evidentiary Hearing on the application.' The

Joint Motion to Dismiss argued that FES had not met its burden of proof and failed to

demonstrate that its facility qualified as a "renewable energy resource" facility under Ohio law.

Among other arguments, the Joint Motion asserted that Ohio law requires utilities to disclose the

type of fuel their facilities will utilize and to explain how the material will be obtained through

renewable, sustainable processes.$

On August 11, 2010, the Commission issued an Opinion and Order certifying the Burger

facility and rejecting the OEC/OCC/ELPC Joint Motion to Dismiss.9 On September 10, 2010,

the OEC and the OCC filed a Joint Application for Rehearing alleging that the PUCO's

certification decision was unlawful and unreasonable for several reasons.10 The OEC/OCC Joint

Application for Rehearing was never taken up by the Commission. Therefore, pursuant to R.C.

6 Id., Entry at 2, February 3, 2010. (Appx. 36).
' Id., OEC/OCC Joint Motion to Dismiss, May 20, 2010. (Appx. 73).

$Id.
9 Id., Opinion and Order, August 11, 2010. (Appx. 22).
10 Id., OEC/OCC Joint Application for Rehearing, September 10, 2010. (Appx. 6).
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4903.10(B), the Joint Application for Rehearing was denied as a matter of law on October 11,

2010, which was thirty days after it was filed. t^

The OEC has made consistent arguments in all filings since its original Motion to

Intervene in the Burger certification docket at the PUCO. FES's Burger facility, at a capacity of

almost 300 megawatts ("MW"), would represent the largest biomass-based generation facility in

Ohio and one of the largest in the world. FES could use the energy generated at the Burger plant

to satisfy all or a portion of its RES benchmarks, or the company could package and re-sell the

attributes of the renewable energy in the form of RECs.12 Furthermore; pursuant to R.C.

4928.65, the energy generated at the Burger facility will be eligible for a higher REC unit rate-

i.e. a "super-REC" calculation-making the electricity produced at the plant more economically

valuable than all other renewable energy generated in Ohio and out of state. Using the higher

REC rate calculation found in R.C. 4928.65, the electricity produced at FES's facility could, in

one year alone, satisfy a majority of the Company's renewable benchmark obligations through

the year 2025, and would represent a significant portion of the renewable energy generated in

Ohio.13 Therefore, if the PUCO were to award renewable energy credit for a non-sustainable

project, it could weaken or eviscerate the renewable energy standard enacted by S.B. 221 and

codified in R.C. 4928.64.

III. STANDARD OF REVIEW

R.C. 4903.11 provides the standard of review this court must employ when considering

appeals from the Public Utilities Commission of Ohio. R.C. 4903.11 provides that "A final order

" R.C. 4903.10(B) provides that "If the commission does not grant or deny such application for rehearing within
thirty days from the date of filing thereof, it is denied by operation of law." (Appx. 45).
12 To comply with Ohio's RES, utilities may build and operate renewable energy facilities, or they may satisfy the
benchmarks through REC purchases. Therefore, under an RES, RECs are tradable and have significant monetary
value.
t3 See Part IV, Proposition of Law No. 4, for explanation of how the Burger facility will reap a windfall profit on
RECs when employing the calculation set forth in R.C. 4928.65. (Appx. 58).
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made by the public utilities commission shall be reversed, vacated, or modified by the supreme

court on appeal, if, upon consideration of the record, such court is of the opinion that such order

was unlawful or unreasonable." This court has generally applied this "lawful and reasonable"

standard of review in two parts. With regard to questions of fact, "this court will not reverse or

modify a PUCO decision as to questions of fact where the record contains sufficient probative

evidence to show the PUCO's determination is not manifestly against the weight of the evidence

and is not so clearly unsupported by the record as to show misapprehension, mistake or willful

disregard of duty."14 Therefore, with regard to factual questions, an appellant has the burden of

demonstrating that the Commission's decision is contrary to the manifest weight of the evidence

"as to show niisapprehension, mistake or willful disregard of duty."ls

When reviewing questions of law, however, this court's discretion is much broader.

When reviewing legal issues, this court possesses a "complete and independent power of

review."16 "Legal issues are, therefore, subjected to a more intensive examination than are

factual questions."17

The questions to be decided in this proceeding are questions of law. The OEC has

challenged the PUCO's application of Ohio law regulating biomass energy facilities. The OEC

has argued that the Commission is applying the renewable energy statute and rules in a manner

that is contrary to Ohio law and that the PUCO's approval of the application results in a violation

of the United States Constitution. After reviewing the propositions of law citedbelow, this court

should find that the procedure used by the PUCO when applying the rules on biomass energy is

"AT&T Communications of Ohio, Inc. v. Pub. Util. Comm. (2000), 88 Ohio St.3d 549, 555 (emphasis added)

(citing MCI Telecommunications Corp. v. Pub. Util. Comm. (1988), 38 Ohio St.3d 266).

15 Id.

16 Ohio Edison Co. v. Pub. Util. Comm. (1997), 78 Ohio St.3d 466, 469.
" MCI Telecommunications Corp. v. Pub. Util. Comm. ( 1988), 38 Ohio St.3d 266, 268.
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unlawful and unreasonable and that R.C. 4928.65 restrains interstate commerce in violation of

the United States Constitution.

IV. ARGUMENT

A. PROPOSITION OF LAW NO.1:

The Commission Erred When the Burger Application Was Certified Because
the Certification Order Failed to Consider Ohio Administrative Code Rule
4901:1-40(E), Which Requires a Demonstration of the Type of Biomass

Material That Will Be Utilized.

1. The PUCO's Review of the FES Application was Unlawful and
Unreasonable Because the Commission Failed to Consider
Requirements Outlined in the Ohio Administrative Code.

The Commission's Opinion and Order approved FES's R.E. Burger facility as an eligible

Ohio renewable energy resource generating facility without requiring FES to demonstrate that its

application complied with O.A.C. rules regarding biomass energy, including O.A.C. 4901:1-40-

01(E).I8 Specifically, the Commission erred by certifying FES's facility without requiring the

utility to disclose the type of fuel that it would utilize or requiring FES to demonstrate that the

material would be "available on a renewable basis" in accordance with O.A.C. 4901:1-40-

01(E).19

It is well-settled law in Ohio that "[an] Ohio Administrative Code section is a further

arm, extension, or explanation of statutory intent implementing a statute passed by the General

Assembly."20 hnportantly, an O.A.C. section "has the force and effect of a statute itself."21

Although R.C. 4928.64 contains Ohio's RES, and R.C. 4928.01(A)(35) provides that "biomass

1e PUCO Case No. 09-1940-EL-REN, Opinion and Order, August 11, 2010.
19 Eligible "biomass energy" must utiliie materials that have been demonstrated to be "available on a renewable

basis." O.A.C. 4901:1-40-01(E).
20 Derolph v. State of Ohio (1997), 78 Ohio St. 3d 193, 206-07 (citing Meyers v. State Lottery Comm. (1986), 34

Ohio App. 3d 232, 234).
21 Id. at 207.



energy" qualifies as a renewable energy resource, the PUCO must also look to the relevant

O.A.C. rules for further guidance on how to implement the statute.

The Commission's Opinion and Order correctly identifies some of the criteria that must

be used to certify biomass energy facilities as "renewable," but neglects to consider other

controlling law found in the O.A.C. As the Commission Opinion and Order correctly states, all

applicants for renewable energy certification must demonstrate that the subject facility satisfies

the following criteria:

(a) The generation produced by the renewable energy resource
generating facility can be shown to be deliverable into the
state of Ohio, pursuant to Section 4928.64(B)(3), Revised
Code.

(b) The resource to be utilized in the generating facility is
recognized as a renewable energy resource pursuant to
Sections 4928.64(A)(1) and 4928.01(A)(35), Revised
Code, or a new technology that may be classified by the
Commission as a renewable energy resource pursuant to
Section 4928.64(A)(2), Revised Code.

(c) The facility must satisfy the application placed-in service
date, delineated in Section 4928.64(A)(1), Revised

Code: '22

These criteria accurately reflect the requirements outlined in the Revised Code. But a utility is

not entitled to renewable certification simply by satisfying these criteria; the Conimission must

also ensure that applications satisfy the requirements contained in the Ohio Administrative Code

rules on Alternative and Renewable Energy, O.A.C. Sections 4901:1-40-01, et. seq, which

amplify R.C. 4928.64.

zz PUCO Case No. 09-1940-EL-REN, Opinion and Order at 2, August 11, 2010.
7



As stated above, although R.C. 4928.01(A)(35) makes clear that biomass energy facilities

can qualify as renewable energy resources, the definition of "biomass energy" is not found in the

Revised Code. The definition of biomass energy is found in O.A.C. 4901:1-40-01(E):

`Biomass energy' means energy produced from organic
material derived from plants or animals and available on a
renewable basis, including but not limited to: agricultural crops,
tree crops, crop by-products and residues; wood and paper
manufacturing waste, including nontreated by-products of the
wood manufacturing or pulping process, such asbark, wood chips,
sawdust, and lignin in spent pulping liquors; forestry waste and
residues; other vegetation waste, including landscape or right-of-
way trimmings; algae; food waste; animal wastes and by-products
(including fats, oils, greases and manure); biodegradable solid
waste; and biologically derived methane gas. (emphasis added).

This definition of biomass energy makes clear that qualifying energy must be produced

from material thai is "available on a renewable basis." O.A.C. 4901:1-40(E) also lists many

types of materials that may qualify as renewable biomass. The PUCO's Opinion and Order

dismisses this definition and its clear "renewability" requirement, fmding that "the fact that one

particular type of biomass energy may not be available is not a valid basis for denying

certification."23 However, if FES chooses to employ a fuel type that is not available on a

renewable basis, then it would be out of compliance with the rule. Therefore, the Commission

must know the type of biomass fuel that will be utilized in order to determine whether that fuel

type is available on a renewable basis and thus whether the application satisfies the rule. The

Commission should have evaluated whether FES's intended source of biomass fuel satisfies the

definition of "biomass energy" found in 4901:1-40-01(E). The Commission only inquired into

whether FES intended to utilize biomass material, not whether FES's material would allow the

23 Id. at 5.
8



facility to qualify as a "biomass energy" facility in accordance with the definition in the Ohio

Administrative Code. The Commission's evaluation was incomplete.

2. The Commission's Final Opinion and Order is Unlawful and
Unreasonable Because it Contradicts Previous Entries and PUCO
Staff Interrogatories That Requested FES to Provide Additional
Information in Accordance with O.A.C. 4901:1-40(E).

Entries by the Comniission and PUCO staff discovery requests confirm the OEC's

contention that an application for renewable certification may not be certified until the applicant

has provided sufficient information about its fuel type and a plan for obtaining that fuel in a

sustainable manner. Prior to issuing its Opinion and Order certifying the Burger facility, two

Commission entries as well as discovery requests issued by PUCO staff indicated that FES's

application could not be certified unless the company first disclosed more information about the

source of its fuel. On two occasions, the Commission suspended the automatic approval of the

Burger facility, each time stating that "additional information is required to satisfy the

requirements for certification."24 The two suspension orders came, respectively, in response to

the OEC's Motion to Suspend and Joint Comments filed by the OEC, OCC, and ELPC 25

Conunission staff interrogatories also indicate that renewable certification cannot be

granted until an application discloses its fuel type, source, and plan to obtain the fuel through

environmentally sustainable processes. For example, in discovery questions issued to FES, the

PUCO staff asked the company to "describe the content (fully characterize the fuel material) and

sources of biomass resource[s]" and to "indicate the commitment and measures that will be

undertaken by the Company to ensure long-term procurement of an environmentally-sustainable

'" PUCO Case No. 09-1940-EL-REN, Entry Ordering Suspension at 2, February 3, 2010; Entry Ordering

Suspension at 2, Apri128, 2010. (Appx. 34).
ZS Id. See OEC/OCC/ELPC Joint Comments, April 12, 2010.
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fuel supply."26 FES, however, responded to these questions by stating that "the specific types of

material to be used has. [sic] not yet been determined" and "The Company has not entered into

contracts for the supply of biomass product, therefore [sic] it has not determined the protocols

which may be in place relating to sustainability certifications or sourcing standards."27 The

PUCO staff made clear in a preface to its discovery requests that information regarding FES's

fuel source would be a prerequisite to certification:

Responses to the following questions will be necessary for
Commission Staff to perform a comprehensive review of your
application for certification as an eligible Ohio renewable energy
resource generating facility.28

FES had not provided any additional information, either in response to Commission

entries or staff discovery, about the source of its fuel at the time the Commission's final Opinion

and Order was issued on August 11, 2010.

The Commission's Opinion and Order was unlawful and unreasonable because it

certified FES's Burger facility as a renewable energy resource facility without first knowing the

type of fuel to be utilized at the plant. The Opinion and Order contradicted two previous entries

on the Burger docket and discovery by PUCO staff, which indicated that the company must

disclose information about its fael source and a plan to obtain the fuel in a sustainable manner

prior to certification. The Comrnission has used this improper certification procedure in at least

eight other orders certifying biomass energy projects as renewab1e.29 This court should remand

the decision of the PUCO, with instructions to require all applicants to disclose the type of

biomass fuel to be used when submitting applications for renewable certification. On remand,

16 Id., Responses to Staff Data Requests at 3.
Z" Id. at 2-3.
28 Id. at 1.
z9 See Opinions and Orders in PUCO Case Nos. 09-891-EL-REN; 09-1860-EL-REN; 09-933-EL-REN; 09-1042-

EL-REN; 09-911-EL-REN; 09-1023-EL-REN; 09-1878-EL-REN; 09-1877-EL-REN.
10



the PUCO should be required to retract all previously certified biomass energy applications and

modify their review processes in accordance with this court's decision.

B. PROPOSITION OF LAW NO, 2:

The Commission's Opinion and Order is Unlawful and Unreasonable by
Finding that Biomass Energy Must be "Conditioned Upon Sustainable Forest
Management" Without Enforcing this Condition in its Order or Explaining
How it Will Be Applied.

The Commission's fmal Opinion and Order is unlawful and unreasonable because it is

inconsistent with itself. The Commission's Opinion arid Order states that "the use of forest

resources as biomass energy is conditioned tlpon sustainable forest management operations."30

This is a laudable statement that could help ensure that only sustainably sourced material is used

in renewable energy facilities-in accordance with Ohio law. Simultaneously, however, the

order authorizes renewable energy credit certification without any review of those "forest

management operations" for the proposed fuel and facility.31 In this way, the Opinion and Order

is in conflict with itsel£ The Commission's Opinion and Order certified the facility without even

a basic knowledge about fuel composition and source. The Commission's inconsistent ruling

that "the use of forest resources as biomass energy is conditioned upon sustainable forest

management operations" and its certification of the facility without any review of forest

management operations associated with fuel to be utilized at the facility is unreasonable and

unlawful.

In certifying the facility without a demonstration or commitment on the sustainability of

the fuel-i.e. its availability on a renewable basis-the Commission ignores the statute and

administrative code. As discussed above, O.A.C 4901:1-40-01(E) requires as a pre-condition to

30 PUCO Case No. 09-1940-EL-REN, Opinion and Order at 5, August 11, 2010.
31 Id.
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renewable energy certification that biomass energy be established as a fuel for the production of

power. Also, as noted above, biomass energy is defined as "energy produced from organic

material derived from plants or animals and available on a renewable basis."32 Accordingly, the

Commission can only act consistently with the statute and the code by requiring a demonstration

or commitment on the part of the applicant as to the renewable nature of its fuel. That renewable

nature, in the Commission's own words, must be "conditioned upon sustainable forest

management operations." Therefore, the PUCO states that renewable energy certification is

contingent upon utilities using woody biomass that has been procured using sustainable

processes. But the Commission does not describe how this contingency will be enforced, when,

or by whom. Essentially, the Commission's ruling recognizes the OEC's interpretation of the

law without enforcing it.

There is no dispute that FES failed to provide any detail regarding the type or source of

its biomass fuel or any assurance that the material would be obtained through sustainable forest

management operations. First, in responses to both PUCO staff and intervenor discovery, the

applicant failed to identify in any detail the source of its biomass material, stating only that it

intended to procure resources from "the United States and/or Canada."33 Second, the

Commission through its final Opinion and Order failed to require, condition, or even inquire as

to a showing of sustainability and availability "on a renewable basis" prior to certification. This

failure is unreasonable and unlawful. O.A.C. 4901:1-40-01(E) is rendered meaningless if

facilities may achieve certification without a basic showing of the renewable nature of its fuel

source.

32 O.A.C. 4901:1-40-0 1 (E)
33 PUCO Case No. 09-1940-EL-REN, FES Responses to OEC's First Set of Discovery. (Appx. 119).
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The Court has ruled consistently that PUCO decisions on questions of fact will not be

reversed unless seriously flawed or inconsistent with the record. However, this Courthas also

consistently held that the Conunission abuses its discretion and acts unlawfully and unreasonably

where it renders an opinion on an issue without record or support.34 The certification of this

facility, although accompanied by a lengthy opinion an order, contains no review of the

renewable nature of the fuel to be utilized, and hence was issued without sufficient record or

support. R.C. 4903.09 requires that Commission orders must set "forth the reasons prompting

the decisions arrived at [and must.be] based upon...findings of fact." The Commission issued its

ruling without any basic knowledge as to the composition, source, and sustainability of the

fuel-attributes which are essential to a determination based on a record or supported by basic

facts.

Accordingly, although the Commission's Opinion and Order discusses the content of the

law, it fails to apply it, and it fails to base its decision upon a viable record of any kind. As noted

above, the application failed to identify the source of its proposed fuel or even its final content.

In order to demonstrate that biomass energy is derived from sources where sustainable forest

management practices are utilized, the biomass energy source must be identified. Only then can

an applicant, the Commission, or an interested party determine whether or not sustainable forest

management operations are practiced at the source location. Further, it means little for the

Conunission to say that the use of biomass is "conditioned upon sustainable forest management

operations" without providing any discussion of how that condition will be enforced. The

'0. Monongahela Power Co. v. Pub: Util. Comm., 104 Ohio St.3d 571, 2004-Ohio-6896, 820 N.E.2d 921, at 29;

Tongren v. Pub. Util. Comm. (1999), 85 Ohio St.3d 87, 90, 706 N.E.2d 1255, quoting Cleveland Elec. Illum. Co. v.

Pub. Util. Comm. (1996), 76 Ohio St.3d 163, 166, 666 N.E.2d 1372.

13



Commission acted unlawfully and unreasonably in issuing certification without any review of the

content of the fuel or data and verifiable information to support that review. The Commission's

Opinion and Order boldly asserts that "the use of forest resources as biomass energy is

condifioned upon sustainable forest management operations," yet refuses to enforce or discuss

this condition in any way. The "condition" is rendered meaningless by the Commission's

certification. Thus, the Commission's Opinion and Order is unlawful and unreasonable.

B. PROPOSITION OF LAW NO. 3:

R.C. 4928.65 Results in Economic Discrimination and is a Violation of the
United States Constitution.

1. R.C. 4928.65 and its "Super-REC" Formula.

R.C. 4928.65 establishes a system of calculating RECs that only applies to certain in-state

generation facilities, resulting in economic discrimination that is a violation of the United States

Constitution. The statute is unconstitutional as written and as applied. As described in Part II,

supra, Ohio's RES provides that utilities can comply with the renewable mandates in one of two

ways: either by building and owning renewable energy facilities or by purchasing RECs. RECs,

therefore, are tradable commodities with monetary value; they allow utilities to comply with the

law without building generation facilities. R.C. 4928.65 provides that one REC will equal one

megawatt hour of energy generated from a renewable source, with an exception for certain

biomass energy facilities located in the state of Ohio:

The public utilities commission shall adopt rules specifying that

one unit of credit shall equal one megawatt hour of electricity

derived from renewable energy resources, except that, for a

generating facility of seventy-five megawatts or greater that is

situated within this state and has committed by December 31,
2009, to modify or retrofit its generating unit or units to

enable the facility to generate principally from biomass energy

14



by June 30, 2013, each megawatt hour of electricity generated

principally from that biomass energy shall equal, in units of

credit, the product obtained by multiplying the actual
percentage of biomass feedstock heat input used to generate

such megawatt hour by the quotient obtained by dividing the

then existing unit dollar amount used to determine a
renewable energy compliance payment as provided under

division (C)(2)(b) of section 4928.64 of the Revised Code by
the then existing market value of one renewable energy credit,
but such megawatt hour shall not equal less than one unit of

credit. (emphasis added.)

R.C. 4928.65, therefore, establishes that one megawatt hour of electricity generated from

renewable sources shall equal one REC, with an exception for certain biomass energy facilities

that meet the following additional criteria: located in Ohio; 75 MW or greater; connnitted by

December 31, 2009 to burn "principally" biomass by June 30, 2013. For those sources that

satisfy these additional criteria, the law assigns a special formula for calculating RECs. The

special formula provides a potential REC "multiplier" to any facility that satisfies these criteria.

In practice, however, this statute can only apply-and was only intended to apply-to one

facility: FES's R.E. Burger power plant. It is unlikely that any other biomass energy facility

could possibly meet these criteria, and thus no other facility could be eligible for the higher REC

unit rate. Therefore, R.C. 4928.65-"the Burger Amendment"-gives an economic advantage to

one in-state renewable energy facility, and neglects to give that economic advantage to all other

renewable generation, including out-of-state power producers.

This issue is ripe for this court's review. In its Opinion and Order certifying the facility,

the Commission found that "the Burger facility satisfies the requirements set forth under the

statute and thus is eligible to receive an increase in the quantity of RECs created."35 FES has not

3s PUCO Case No. 09-1940-EL-REN, Opinion and Order at 8, Atigust 11, 2010.
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withdrawn its application for renewable energy certification or indicated that it does not intend to

accept the favorable REC calculation authorized by R.C. 4928.65. When the statute is applied to

the Burger facility, FES will reap a financial benefit not available to any other producer of

renewable energy. This is economic discrimination.

2. R.C. 4928.65 Violates the "Negative Commerce Clause" of the United

States Constitution.

R.C. 4928.65 is unconstitutional under a negative commerce clause analysis because it

discriminates against out-of-state generation. The U.S. Constitution's "dormant" or "negative

commerce clause," a corollary to Article I, Section 8, clause 3, limits the power of states to

discriminate against interstate commerce by enacting regulatory measures designed to benefit in-

state economic interests while burdening out-of-state competitors.36 The negative commerce

clause power "prohibits state taxation, or regulation, that discriminates against or unduly burdens

interstate commerce and thereby `imped[es] free private trade in the national marketplace."'37

The negative commerce clause has been described as "the principle that state and local laws are

unconstitutional if they place an undue burden on interstate commerce.i38 As this court has

recognized, the fundamental purpose of this power is to "`[preserve] a national market for

competition undisturbed by preferential advantages conferred by a State upon its residents or

resident competitors.`39

36 New Energy Co. ofIndiana v. Limbach, 486 U.S. 269 (1998). A non-discriminatory law that nonetheless burdens

interstate commerce may still be struck as unconstitutional. In such cases, the court must balance the benefits of to

the government against the burden on interstate commerce. Loren J. Pike v. Bruce Church, Inc (1970), 397 U.S.

137.
37 Gen. Motors Corp. v. Tracy (1997), 519 U.S. 278, 287, (quoting Reeves, Inc. v. Stake (1980), 447 U.S. 429, 437).

38 Erwin Chemerinsky, CoNSrlruTioxAi. LAw, 317 (2001).
39 Columbia Gas Transm. Corp. v. Levin (2008), 117 Ohio St.3d 122 (quoting Gen. Motors Corp. v. Tracy (1997),

519 U.S. 278,299).
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This court has also held that "[state laws] which have as their purpose the protection of

local economic interests" will be struck as unconstitutional.40 In New Energy Co. of Indiana V.

Limbach, Ohio's regulations providing favorable tax treatment for in-state biofuel producers

were challenged on commerce clause grounds.41 In a unanimous opinion drafted by Justice

Scalia, the U.S. Supreme Court held that the disparate economic treatment established by the

Ohio biofael law was unconstitutional. According to the Court, the Ohio tax law deprived

"certain products of generally available beneficial tax treatment because they are made in certain

other States" and was thus unconstitutional.42 In other. . words, the biofuel law was

unconstitutional because it conferred a financial benefit upon in-state biofuel production, a

benefit which was not conferred upon out-of-state production.

Likewise, R.C. 4928.65 is unconstitutional on its face. By allowing one in-state biomass

generator a favorable calculation of RECs not available to out-of-state generators, out-of-state

competitors are put at an economic disadvantage. In-state generation receives an economic

advantage that is unavailable to similar facilities located out of the state. Just as the Ohio statute

in Limbach gave a favorable tax treatment for biofuels that were produced in Ohio, R.C. 4928.65

only gives favorable economic treatment for biomass generation located in Ohio. Both are

attempts to favor in-state economic activity while disrupting free enterprise and interstate REC

trading.

The State of Ohio cannot provide any persuasive justification that would allow R.C.

4928.65 to survive constitutional scrutiny. In order for a discriminatory law to survive a negative

commerce clause analysis, a court must fmd that the state has a significant interest that outweighs

40 New Energy Co. v. Limbach (1987), 32 Ohio St. 3d 206, 207.
41 Limbach, 486 U.S. 269.
42 Id. at 309.
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the burden on commerce and that there are no non-discriminatory means available. The U.S.

Supreme Court has held that "When discrimination against commerce ... is demonstrated, the

burden falls on the State to justify it both in terms of the local benefits flowing from the statute

and the unavailability of nondiscriminatory alternatives adequate to preserve the local interests at

stake."43 The State of Ohio cannot meet this burden. The economic benefit provided by R.C.

4928.65 may allow FES to keep one aging, out-dated, coal-fired power plant operational for an

unknown period of time. The damage to the renewable energy marketplace and energy related

commerce, however, far outweighs that dubious potential benefit.44 The discriminatory

economic treatment could prevent out-of-state generators from selling. RECs in Ohio or

otherwise investing in Ohio-based energy resources 45

We recognize that many restrictions on interstate commerce can be justified under the

Constitution. For instance, Ohio's RES contains an in-state production requirement that does

create local benefit and is obtainable through no other non-discriminatory method.46 The

transmission of power over long distances results in heavy losses; accordingly, laws and rules

that encourage the development of in-state or adjacent state energy sources can be rationally

justified for the purpose of conserving energy and reducing those line losses. Ohio's in-state

production requirement ensures that half of the renewable energy requirement of utilities must be

produced in Ohio, and also requires that other half must be "deliverable" into the state, (i.e.

43 Dean Milk Co. v. Madison (1951), 340 U.S. 349, 354; see also Loren J. Pike v. Bruce Church, Inc., 397 U.S. 137
(1970).
44 See Proposition of Law No. 4 for further discussion of the impact of R.C. 4928.65 on the renewable energy
marketplace.
45 The potential damage to the renewable energy marketplace in Ohio is further discussed under Proposition of Law
No. 4, infra.
46 RC. 4928.64(B)(3).

18



derived from an adjacent state) 47 This, in contrast to the discrimination found in R.C. 4928.65,

is a justified restriction with a rational aim that is obtainable through no other method.

Justice Cardozo famously said that the United States Constitution "was framed upon the

theory that the peoples of the several states must sink or swim together, and that in the long run

prosperity and salvation are in union and not disunion."48 The State of Ohio can have no

persuasive justification for the in-state favoritism and econoniic discrimination authorized by

R.C. 4928.65. FES will reap a profit that will not be available to out-of-state producers of

renewable energy. The economic impacts of the special, unlawful, treatment afforded to FES's

Burger facility could be significant. The law does not promote the goals of the development of

renewable energy sources in Ohio and does not support free enterprise and commerce among the

states. R.C. 4928.65 is, therefore, unconstitutional as written and as applied, and the

Conunission's application of the statute when certifying the Burger application was unlawful and

unreasonable.

D. PROPOSITION OF LAW NO. 4:

The Commission Erred Because its Application of R.C. 4928.65 Will Achieve

An Absurd, Unreasonable, and Unlawful Result Not Intended by the General

Assembly.

The Commission's application of R.C. 4928.65 and the "super-REC" multiplier described

above will achieve a result that is absurd and contrary to the intent of S.B. 221 and the codified

energy policy of the State of Ohio 49 This court has stated that the "General Assembly will not

be presumed to have intended to enact a law producing unreasonable or absurd consequences."50

°'Id.

48 Baldwin v. G. A. F. Seelig, Inc. (1935) , 294 U.S. 511, 523.
49 See R.C. 4928.02, which describes the state policy of ensuring customer access to reliable electric service at
reasonable prices and to promote "the continuing emergence of competitive electricity markets."
50 State ex rel. Cooper v. Savord (1950), 153 Ohio St. 367, 371.

19



Therefore, according to this court, laws may at times be judged using this "absurdity standard."

In such cases, it is the "duty of the courts, if the language of a statute fairly permits or unless

restrained by the clear language thereof, [to] construe the statute as to avoid such [an

unreasonable or absurd] result."51

R.C. 4928.65 will have such an absurd impact on the renewable energy market in Ohio,

and on the effectiveness of the entire RES, that it must be struck. FES estimates in its

Application for Renewable Certification that pursuant to R.C. 4928.65, it could receive a REC

multiplier of 4.5.52 If this calculation holds true, this means that Burger RECs will be 4.5 times

more valuable than all other non-solar RECs generated in Ohio. Most notably, the application of

R.C. 4928.65 could obviate the need for the FirstEnergy utilities to undertake any additional

renewable energy projects through 2025.53 Based on its application, FES would be able to

satisfy all of its non-solar RES obligations through the year 2025 siniply by fueling the Burger

plant with biomass. The utility could also reap an unknown windfall profit.

However, there is no way to accurately predict the REC multiplier because the formula

uses REC market prices. Because the equation set forth in R.C. 4928.65 is tied to the "market

price" for non-solar RECs, the statute could result in what the American Wind Energy

Association ("AWEA") has called a "death spiral" for Ohio's RES.54 As Burger RECs flood the

REC market in Ohio, REC prices will be depressed, further driving up the Burger multiplier, and

increasing the number of RECs generated by the facility. Such a scenario would compound each

si Id.
52 PUCO Case No. 09-1940-EL-REN, Application at p.26, December 11, 2009.
" See PUCO Case No. 09-1940-EL-REN, OEC/OCC Joint Application for Rehearing at 11, note 13, September 10,
2010 ("FirstEnergy's Application assumes a REC market price of $10, which results in a 4.5 multiplier for 2010.
Using a 4.5 multiplier, and assuming that the Burger plant operates at a 90 percent capacity factor, FirstEnergy could
satisfy its non-solar renewable portfolio standard obligations through 2017 in one year of operation. The number of
RECs would likely increase substantially, however, because the multiplier is tied to the market price for non-solar
RECs; therefore, as Burger RECs enter the market, depressing REC prices, the multiplier will increase.")
54 Id., American Wind Energy Association Comments at 5.
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of the problems with R.C. 4928.65, resulting in the RES "death spiral" that AWEA has warned

of. The Commission's application of R.C. 4928.65 threatens the viability of Ohio's RES and the

state's renewable energy marketplace and is, therefore, unlawful and unreasonable.

V. CONCLUSION

The Public Utilities Commission of Ohio failed to properly administer Ohio law

regarding the certification of biomass energy projects as renewable energy resource facilities

pursuant to R.C. 4928.64. The Commission's procedure violated Ohio law, and its application of

R.C. 4928.65 is a violation of the United States Constitution. The Commission's actions were

unlawful and unreasonable and should be reversed and vacated.

Respectfully Submitted,

Williaifi T. Reisinger, Counsel of Record

Nolan Moser
Trent A. Dougherty

Ohio Environmental Council
1207 Grandview Avenue, Suite 201
Columbus, Ohio 43212-3449
Phone: (614) 487-7506
Fax: (614) 487-75 10
willgtheoec.org
nolan&theoec.org
trentktheoec.org

Attorneys for Appellant, the Ohio
Environmental Council
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Notice of Appeal of Appellant the Ohio Environmental Council

Appellant, the Ohio Environmental Council, hereby gives notice of its appeal, pursuant to

R. C.4903.11 and 4903.13, to the Supreme Court of Ohio from a Finding and Order of the Public

Utilities Commission of Ohio, entered on August 11, 2010 in PUCO case No. 09-1940-EL-REN.

Appellant was and is a party of record in PUCO case No. 09-1940-EL-REN, and timely

filed its Application for Rehearing of the Appellee's August 11, 2010 Finding and Order in

accordance with R. C. 4903.10. Appellant's Application for Rehearing was denied, with respect

to the issues on appeal herein, by operation of law when not granted or denied within thirty days

of August 11, 2010. R. C. 4903.10.

The Appellant complains and alleges that Appellee's August 11; 2010 Finding and Order,

and Appellee's decision not to grant a rehearing within thirry days in PUCO case No. 09-1940-

EL-REN are unlawful, unjust and unreasonable in the following respects, as set forth in

Appellant's Application for Rehearing: '

A. The Commission erred when the Burger Application was certified because it was in
violation of the Ohio Adm. Code Rule 4901:1-40-01(E), which requires a
demonstration of the type of biomass material that will be utilized.

B. The Commission's order is inconsistent and unreasonable by finding that biomass
energy is "Conditioned Upon Sustainable Forest Management" without enforcing
this condition in its order or explaining how it will be applied.

C. The Commission's application of O.R.C. 4928.65, Using Renewable EnergyCredits,
results in economic discrimination and is a violation of the United States
Constitution.

D. The Commission's application of O.R.C. 4928.65 will achieve an absurd,
unreasonable, and unlawful result not intended by the legislature.

Wherefore, Appellant respectfully submits that the Appellee's August 11, 2010 Finding

and Order and Appellee's decision not to grant a rehearing in PUCO case No. 09-1940-EL-REN

are unlawful, unjust and unreasonable and should be reversed. The case should be remanded to
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the Public Utilities Commission of Ohio with instructions to correct the errors complained of

herein.

Respectfully submitted,

:&A

liam Reisinger, Counsel of Record

Nolan Moser
Trent A. Dougherty

Ohio Environmental Council

1207 Grandview Avenue, Suite 201

Columbus, Ohio 43212-3449

(614) 487-7506 - Telephone

(614) 487-7510 -Fax

will@theoec:org

nolan gtheoec.ora

trent(cr^theoec.org

3



Certificate of Service

I certify that a copy of this Notice of Appeal was sent by ordinary U.S. mail to all parties to the

proceedings before the Public Utilities Commission and pursuant to section 4903.13 of the Ohio

Revised Code on November 15, 2010.

William Reisinger, Counsel of Record

Richard Cordray, Attomey General
William L. Wright
Assistant Attorney General
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Kevin P. Shannon
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1400 KeyBank Center 800 Superior Avenue
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Duane Luckey
Assistant Attomey General
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I certify that a Notice of Appeal has been filed with the docketing division of the Public Utilities

Commission in accordance with sections 4901-1-02(A) and 4901-1-36 of the Ohio

Administrative Code.

Wil iam Reisinger, Counsel of Record
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In the Matter Of The Application Of
FirstEnergy Generation Corp. For
Certification Of R.E. Burger Units 4
And 5 As An Eligible Ohio Renewable
Energy Resource Facility

PUCO
Case No. 09-1940-EL-REN

APPLICATION FOR REHEARING
BY

THE OHIO ENVIRONMENTAL COUNCIL AND THE OFFICE OF THE OHIO
CONSCJMERS' COUNSEL

The Ohio Environmental Council ("OEC") and the Office of the Ohio Consomers'

Counsel ("qCC") hereby respectively submit this Application for Rehearing pursuant to R.C.

4903.10 and O.A.C. 4901-1-35(A) regarding the Finding and Order issued by the Public Utilities

Commission of Ohio ("PUCO" or "Conunission") on August 11, 2010, in the above-captioned

case. The undersigned parties maintain that the Commission's decision to certify FirstEnergy

Solutions' {"FES") R.E. Burger plant as an eligible renewable energy resource generating facilit)y

utilizing biomass fu.el was unlawful and unreasonable for the following reasons:

A. Assignment of Error 1: The Commission Erred When the Sarger Apptication
Was Certified In Violation of Ohio Adm. Code Rule 4901:1-00-01(E).

B. Assignment of Error 2: The Commission Erred by Certifying the Bnrger
Application Without Elaborating on its Finding That Biomass Energy ls
"Conditioned Upon Sustainable Forest Management" in Violation of

R.C.4903.09.

C. Assignment of Error 3: The Commission Erred in its Application of R.C.
4928.65 Because it Results in Economic Discrimination and is a Violation of

the United States Constitution.

Mhis is to certify that the imapes gppeariag are an

a.:=urate and eOaplet:e reprs:auction of a case fiie
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Assignment of Error 4: The Commission Erred Because its Application of R.C.
4928.65 WiIl Achieve an Absurd, Unreasonable, and Unlawful Result Not

Intended by the Legislature.

The reasons for granting the Application for Rehearing are more fully explained in the

accompanying memorandum in support.

WHEREFORE, the undersigaed parties respectfully request that the Comniission grant

their Application for rehearing in the above-captioned matter.

Respectfully submitted,

/s/ William T. Reisinger
Wiiliam Reisinger, Counsel of Record
Nolan Moser
Trent A. Dougherty
Megan De Lisi

Ohio Environmental Council
1207 Crrandview Avenue, Suite 201
Columbus, Ohio 43212-3449
(614) 487-7506 - Telephone
(614) 487-7510 - Fax
will r.(dtheoec.org
nolan"eoec.org
Uent@theoec.org
rnPCan(cDtheoec or^

Attorneys for the OEC

JANINE L. MIODEN-OSTRANDER
CONSIJMERS' COUNSEL

/s! Christopher J. Allwein (WR)
Joseph P. Serio, Counsel of Record
Christopher J. Allwein
Assistant Consumers' Counsel

Office of the Ohio Consumers' Counsel
10 West Broad Street, Suite 1800
Columbus, Ohio 43215-3485
Telephone: 614-466-8574
serio(&occ.state.oh.us
allwein&cc state oh us
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BEFORE
THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter Of The Application Of
FirstEnergy Generation Corp. For
Certification Of R.E. Burger Units 4
And 5 As An Eligible Ohio Renewable
Energy Resource Facility

Case No. 09-1940-EIrREN •

MEMORANDUM IN SUPPORT OF APPLICATION FOR REHEARING

The undersigned parties maintain that the Commission's decision to grant FES's

Application for Certification of its R.E. Burger facility was unlawful and unreasonable because:

(1) The application fails to include important required infonnation; (2) The Commission failed to

review the application in accordance with the Ohio Adm. Code; (3) The certification results in

economic discrimination in violation of the United States Constitution; and (4) Approval could

result in absurd and unreasonable consequences that deny consumers the intended benefits of

Ohio's renewable energy mandates. For the foregoing reasons, a rehearing on this matter is

proper.

I. Assignment of Error 1: The Commission Erred When the Burger Application Was

Cerdried In Violation of Ohio Adm. Code Rule 4901:1-40-01(E).

The Commission's order approved FES's application without requiring FES to

demonstrate that the application fally complies with Ohio law regarding biomass energy,

violating OMo Administrative Code 4901:1-40-01(E). The Commission correctly identified the

criteria that must be satisfied by applicants for renewable certification. As the Commission order

stated, applicants must demonstrate that the subject facility satisfies the following criteria:

(a) The generation produced by the renewable energy resource
generating facility can be shown to be deliverable into the
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state of Ohio, pursuant to Section 4928.64(B)(3), Revised

Code.

(b) The resource to be utilized in the generating facility is
recognized as a renewable energy resources pnrsu.ant to
Sections 4928.64(A)(1) and 4928.01(A)(35), Revised
Code, or a new technology that may be classified by the
Comniission as a renewable energy resources Pursuant to
Section 4928.64(A)(2), Revised Code.

(c) The facility must satisfy the applicable placed-in service date,
delineated in Section 4928.64(A)(1), Revised Code.

R.C. 4928.01(A)(35), referenced in paragraph (b) above, includes "biomass energy" as an

eligible renewable resource, and the above criteria accurately reflect the reqnirements outlined in

the Revised Code.

However, the Commission must also consider its own Alternative and Renewable Energy

rules, found in the Ohio Administrative Code, for the precise defmition of the eligible resources

listed in the statute. Paragraph (b) does not reference the Ohio Adm. Code 4901:1-40-01(E),

which contains the definition of "biomass energy":

`Siomass energy' means energy produced from organic

material derived from plants or animals and available on a
renewable basis, including but not limited to: agricultural crops,
tree crops, crop by-products and residues; wood and paper
manufacturing waste, including nontreated by-products of the
wood manufacturing or pulping process, such as bark, wood chips,
sawdust, and Hgnin in spent pulping liquors; forestry waste and
residues; other vegetation waste, including landscape or right-of-
way trimmings; algae; food waste; animal wastes and by-products
(including fats, oils, greases and manure); biodegradable solid
waste; and biologically derived methane gas. (Emphasis added.)

The rule unambiguously states that the material utilized must be "available on a

renewable basis." FES provides a list of possible biomass types to be used. While the list

contains types of biomass, FES avoids identifying what specific type of fuel will actually be

used. Further, the Application provides no information on whether any of the fuels on the list is
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actually available on a renewable basis. This is critical when the size of the project and the

amount of fuel that will be utilized for this project are considered. Therefore, the Commission's

evalnation of FES's application was incomplete.

In the order, the PUCO states that "Since the definition of biomass energy includes a

wide variety of qualifying materials, the fact that one particular type of biomass energy may not

be available is not a valid basis for denying certification."' But if the Company chooses to

employ a material that is unavailable on a renewable basis, it would be out of compliance with

the rule. To determine whether a particular fuel satisfies the rule, the Connnission must

noessarily know what that fuel is and its origin.

Further, the PUCO's observation that the Company lists a "wide variety of qualifying

materiais" demonstrates uncertainty on the part of FES as to what type of fuel may be used. The

Commicaion should have evaluated whether FES's intended source(s) of biomass fuel satisfies

the definition of "biomass energy" found in 4901:1-40-0I(E). The Commission only inquired

into whether FES intended to utilize biomass material, not whether FES's material would allow

the facility to qualify as a"biomass energ}' facility in accordanee with the definition in the Ohio

Adm. Code.

Moreover, 4901:1-40-0I (E) explicitly states that biomass energy must be produced from

organic material that is "available on a renewable basis." The Commission's order descn-bes the

renewable basis criterion as irrelevant:

While an applicant bears the responsibility to demonstfate that its

proposed fuel type qualifies as a renewable resource, the
availability of that resource 9s not a relevant c2onsideration

when evaluating an application for certification.

' Opinion and Order at 5.

? Opinion and Ordar at 5(emphasis added).
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The order contradicts 4901:1-40-01(E), which dearly states that eligible biomass fuel must be

"available on a renewable basis:' FirstEnergy made no attempt in its application, or in response

to intervenor discovery, to describe its intended fuel source, or to show that all of the possible

fuel types listed are available on a renewable basis. Thus, there is no way ft Commission could

have known what type of biomass FirstEnergy intended to use, and therefore no way to know

whether that fuel would satisfy the PUCO's own criterion that any fuel listed by FES as a

possibility was "available on a renewable basis." 'f.he Commission's order was unlawful and

unreasonable because the Commission did not require FES to demonstrate that its facility would

utilize "biomass energy" as defu ►ecl in the Ohio Adm. Code.

11. Assignment of Error 2: The Commission Erred by Certifying the Burger
Application Without Elaborating on its Finding That Biomass Energy is
"Conditioned Upon Sustainable Forest Management" in Violation of B.C.4903.09.

'I'he Commission's order states that "the use of forest resources as biomass energy is

conditioned upon sustainable forest management operations."3 However, the order fails to

elaborate on what this condition will entail in practice and when and how the oversight will

occur. The failure of the Commission to outline how this oversight will be exercised or outline

the Company's commitment to comply with this position in its order violates R.C. 4903.09 and is

cause for concein for all parties to this and future biomass energy applications.

The Comrnission recognizes that "the use of forest resources as biomass energy is

conditioned upon sustainable forest management operations."4 This important, laudable

statement is unsupported by a basic structure for determination of sustainability. Therefore, the

problem with the Commission's order is a basic one. The Commission's Opinion and Order

rejwts arguments raised by OCEA which contend that detailed information about biomass

6



sourcing and procutement sustainability must be included in an application.s Yet, as noted

above, the order states that certification of biomass resources is oonditioned upon sustainable

forest managetnent operations. These two features of the Opinion and (m1'a' canot be

reconciled.

The opinion and Order fails to provide findings of fact demonstrating the material listed

by FES is available on a renewable basis in violation of R.C. 4903.09, which states that:

In all oontested cases heard by the public utilities commission, a
complete record of all of the proceedings shall be made, including a
transcript of all testimony and of all exhibits, amd the comrnissivn
shall file, with the records of such cases, findings of fact and written
opinions setting forth the reasons prompting the decisions arrived at,

based upon said findings of fact.

The Order states that the Company's request for proposal ("Rl'P") "recluires bidders to provlde

information" on the sustainability of the material 6i However, the Opinion and Order does not set

forth the reasons prompting the certification approval and is insufficient for several reasons.

First, there is no specific sustainability criteria established by the Commission or the

Company providing a foundation or explanation as to what is meant by sustainability in this case.

Second, there is no commitment by the Company to use any of the bidders responding to this

RFP . Third, the Commission, in its order, does not state that it will follow-up in any way to

ensure this condition has been met. Thus, the opinion and Qrdea' is insufficient because it

provides no explanation on what "sustainable forest management operations" means as a

condition of approval and provides no findings of fact that FES will comply with this condition.

Therefore, the Qpinion and Order violates R.C. 4903.09 because it provides no reasons

5 opinion and Order at 4.

6 opinion and Order at 6.
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prompting the decision by the PUCO to certify the facility or any substantiation to demonstrate

Company compliance with its condition for approval.

In order to demonstrate that bioinass energy is derived from sources where sustainable

forest management practice,s are utilized, the biomass energy source must be identified in order .

by the Company to demonstrate whether it was harvested using sustainable forest management

operations; or in the alternative, procurement standards must be enumerated. Only then can an

applicant, the Commission, or an interested party determine whether or not sustainable forest

management operations are practiced at the source location.

The Commission has ruled that an applicant need not describe where hiomass is derived

or its composition, much less describe what precautions are taken to establish its environrnental

and oconornic sustainability. As the Commission's certification order demonstrates, general

representations will suffice for certification. This makes the Commission's parallel ruling, that

"the use of forest resources as biomass energy is conditioned upon sustainable forest

management operations" essentially meaningless.

Accordingly, and unless the Comntission wished to render this important point

permanently meaningless, some structure for review of sustainable forest management

operations by the Connnission or interested parties must be crafted as a part of this proceeding.

Without the development of such a structure or review process, the Commission's Opinion and

Order violates R.C. 4903.09 and cannot be teooncilerl with itself.

III. Assignment of Error 3: The Commission Erred in its Application of R.C. 4928.65

Because it Results in Economic Discrimination and is a Violation of the United
States Constitution.

R.C. 4928.65 sets forth a renewable energy credit ("REC") calculation that only applies

to certain biomass energy facilities and discriminates against others. The relevant portion of the

REC calculation statute is excerpted below:
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The public utilities commission shall adopt rules specifying th.at
one unit of credit shall equal one megawatt hour of electricity
derived from renewable energy resources, except that, for a

generating facility of seventy-five megawatts or greater that Is

situated within this state and has committed by December 31,

2009, to modify or retrofit its generating unft or units to enable

the facility to generate principally from biomass energy by

June 30, 2013, each megawatt hour of electricity generated

principally from that bfomass energy shall equal, in units of

credit, the product obtained by multiplying the actual
pereentage of biomass feedstock beat input used to generate
such megawatt hour by the quotient obtained by dividiug the
then existing unit dollar amount used to determine a renewable
energy compliance payment as provided under division
(C)(2)(b) of section 4928.64 of the Revised Code by the then

existing market value of one renewable energy credit, but sucb
megawatt hour shall not equal less than one unit of credit.
(Emphasis added_)

The law establishes that one megawatt hour of electricity generated from renewable

sources shall equal one REC . 7 However, the statute also provides an esception for certain

biomass generation that meets additional oriteria: located in Ohio; 75 MW or greater; and has

committed by December 31, 2009 to burn "principally" biomass by June 30, 2013. For the

sources that satisfy these additional criteria, the statute assigns a special formula for calculating

RECs. The special formula provides a potential "multiplier" to any facility that satisfies these

criteria.

In practice, however, this statute can only apply - and was only intended to apply -- to

one facility-^ FES's R.E. Burger power plant. No other biomass energy facility could possibly

meet these criteria, and thus no other facility could be eligible for the higher REC unit rate.

Therefore, R.C. 4928.65 -- "the Burger Amendment" -- gives an economic advantage to one

renewable energy facility, and neglects to give that economic advantage to all other renewable

generation, including out-of-state power producers. This is economic discrinrination.

7 R.C. 4928.65
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R.C. 4928.65 is unconstitutional under a commerce clause analysis because it

discrirninates against out-of-state generation. The U.S. Constitntion's "negative commerce

clause," a corollary to Article I, Section 8, clause 3, liniits the power of states to disariminate

against interstate commerce by enacting regulatory measures designed to benefit in-state

economic interests and biudening out-of-state competitors.s For example, in New Energy Co. of

Iradiuna v. Limbach, Ohio's regulations providing favorable tax regalations for in-state biofuel

produms were challenged on commerce claase gronnds.9

In a unanimous opinion drafted by Justice Scalia, the U.S. Supreme Court held that the

disparate eeononric treatment was unconstitutional. According to the Cotut, the Ohio law

deprived "certain products of generally available beneficial tax treatment because they are made

in certain other States" and was thus unconstitutionai.to In other words, the biofuel law was

unconstitutional because cortferred a financial benefit upon in-state biofuel production, which

was not conferred upon out-of-state production.

Likewise, R.C. 4928.65 is unconstitutional on its face. By allowing one in-state biomass

generator a favorable calculation of RECs not available to out-of-state generators, out-of-state

competitors are put at an economic disadvantage. In-state generation receives an economic

advantage that is unavailable to similar facilities located out of the state. 7ust as the Ohio statute

in Limbach gave a favorable tax treatment for biofuels that were produced in Obio;'RC. 4928.65

only gives favorable economic treatment for biomass generation located in Ohio, and specifically

New Energy Co. ofIndiana v. Limbach, 486 U.S. 269 (1998). A non-diseriminatory law that nonetheless burdens

interstate commerce may stilt be struck as unconstitutional. In such cases, the court must balance ahe benefits of to

the govermnent against the burden on interstate commerce; Loren J. Pike v. Brrice Chunch, Inc., 397 U.S, 137

(1970).

9Id.

10 Id.
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to one Ohio Company. Thus, the statute is unconstitational and should not be enforced or

allowed by the PUCO.

IV. Assignment of Error 4: The Commission Erred Because its Application of R.C.
4928.65 Will Achieve an Absurd, Unreasonable, and Unlawful Result Not Intended

by the Legislature.

The Commission's interpretation and application of the Burger Amendment wtll achieve

results that are absurd and contrary to the intent to the S.B. 221. The Ohio Supreme Court has

stated that the "General Assembly will not be presumed to have intended to enact a law

producing unreasonable or absurd consequences."" FirstEnergy estimates in its Application for

Rewwable Certification that using the formula outlined in R.C, 4928,65, it will receive a REC

multiplier of 4.5.12 This means that Burger RECs will be 4.5 times more valuable than all other

non-solar RECs generated in Ohio.

Applying the REC multiplier formula to the Burger plant will produce resnlts that are

astounding and utterly absurd. Most notably, the appHcation of R.C. 4928.65 could obviate the

need for the FirstEnergy utilities to undertake any additional renewable energy projects through

2025. Based on its application, FES would be able to satisfy all of its non-solar renewable

portfolio standard obligations through the year 2025 simply by fueling the Burger plant with

biomass. In fact, the company may even be able to satisfy its 2025 obligations in only one year

of operation at the Burger plant.13 In addition, because the equation set forth in the Burger

Amendment is tied to the market price for non-solar RECs, the statute could resalt in what the

"State ez re1. Cooper v. ,Savord (1950),153 Ohio St. 367, 371, 92 N,E.2d 390, 392

12 Application at p.26.
i' FirstEneres Application assumes a REC market price of $10, which results in a 4.5 multiplier Por 2010. Using a
4.5 multiplier, and assuming that the Burger plant operates at a 90 percent capacity factor, FitstEnergy eould satisfy
its non-solar renewable portfolio standard obligations through 2017 in one year of operatioa The number of RECs
would likely increase substan.tially, however, because the multiplier is tied to the market price for non-solar RECs;
therefore, as Burger RECs enter the market, depressing REC ptices, the multiplier will increax.
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Ainerican Wind Energy Association ("AWEA") has called a "death spiral" for Ohio's renewable

portfolio standard.1° As Burger IRECs flood the REC market in Ohio, REC prlces will be

depressed, further driving up the Buurger multiplier, resulting in the renewable portfolia standard

"death spiraP' that AWEA has wamed of. As stated in Cooper, a court must act to avoid

unreasonable or absurd results:

Hence it is the duty of the courts, if the language of a statnte fairly

permits or unless restrained by the clear lang $age thereof, so to

construe the statute as to avoid such a result.

Here, the PUCo must aet to prevent the Burger Amendment from compromising Ohio's REC

market and the development of other fomis of renewable energy.

Finally, the likely effect of the Burger multiplier, as presented in the statute, is a result

contrary to the stated policy of S.B. 221, which is the development of "a diversity of supplies and

suppliers."16 The statute also intended electric distribution utilities to obtain a steadily increasing

amount of their standard service offer electricity to oustomers from "alternative energy

resources."1P While this may include energy produced from biomass, it certainly was not the

intention of.the legislature to obtain all of the alternative energy, other than the separately

mandated solar amounts, from one source. Oluo Revised Code 1.49(E) notes that a court, when

considering the intent of the legislature, may consider, inter atia, "the consequences of a

particular construction." Here, the Burger Amendment shows a real potential to harm Ohio's

nascent renewable energy development. A true diversity of supplies and suppliers, including

wind and solar development, is an important part of Ohio's energy futare, as required in R.C.

4928.02(C). 5pecifically, R.C. 4928.02(C) requires, as Ohio policy, to:

14 American Wind Energy Assoeiaflon, Comments at p. 5.

15 State ex ret. Cooper v. Savord (1950),153 Ohio St. 367, 371, 92 N.E2d 390, 392.

16 R.C. 4928.02(C).

17 R.C. 4928.64(B).
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Ensure diversity of electricity supplies and suppliers, bY giving consumers
effective choices over the selection ofthose supplies and suppliers and by
encourag3ng the development of distributed and srnall generation facilities.

While the Burger plant modification may sustain employment in the area, it is clear that

the solar and wind industries developing in Ohio have demonstrated potential to create

employment that would benefit Ohioans." Thus, all fonns of renewable energy should be on

equal foofing, and the PUCO should encourage the development and utilization of all forms of

renewable energy. The Connnission should not employ the Burger Amendment in a way that

discriminates against other forms of renewable energy and leads to umeasonable and absurd

consequences.

V. CONCLUSION

The undersigned parties request a rehearing on the renewable energy certification of the

Burger plant. The Commission's decision to grant FES's Application for Certification of its R.E.

Burger facility was unlawful and unreasonable because the application did not properly address

the statutory criteria or the Commission's own rules. In addition, the certification results in

economic discrimination in violation of the United States Constituiion. Finally, the approval will

likely result in absurd and unreasonable consequences that deny residential and other consumers

the intended benefits of Ohio's renewable energy mandates. For these reasons, the Commission

should grartt a rehearing in this matter.

Respectfitlly submitted,

/s! William T Reisinger
William. Reisinger, Counsel of Record

`$ See McGinn, Daniel: Project Green: The Power of the Sun - The Searchfor Renewable-Energy

Sources is Making Clean-Tech Jobs Hot, Newsweek, October 8, 2007: The article notes that "[TJhe

Toledo area already has nearly 6,000 people employed in the solar industry."
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BEFORE

THE PUBLIC LI'F'ILITIES COMMISSION OF OHIO

In the Matter of the Application of
R.E. Burger Units 4 & 5 for Certification
as an Eligible Ohio Renewable Energy
Resource Generating Facility.

Case No. 09-1940-EL-REN

FINDING AND ORD E-R

The Commission finds:

(1) On December 11, 2009, R.E. Burger Units 4 & 5 (Burger) filed an

application for certification as an eligible Ohio renewable
energy resource generating facility. The Burger facility is

owned by the FirstEnergy Generation Corporation, which in

turn is a subsidiary of FirstEnergy Solutions {FFS).

(2) Motions to intervene were filed by the Ohio Environimental

Council (OEC), the Environmental Law and PoFicy Center

(ELPC), the Sierra Club of Ohio, the Ohio Consumers' Counsel

(OCC), the American Wind Energy Association (AWEA), and

Ohio Advanced Energy. OEC also filed a motion to suspend

Burger's application on January 12, 2010.

(3) By entry issued on February 3, 2010, the Commission
suspended Burger`s application, granted al1 pending motions
to intervene, and also established a procedural schedule for the
filing of comments in this matter.

(4) By entry issued on March 26, 2010, Burger's motion for leave to
file an amended application was granted, and Burger's
amended application was deemed filed as of March 10, 2010.
Commission Staff timely filed comments on March 15, 2010,
while the Ohio Consumer and Enviroranental Advocates

(OCEA) (which is comprised of ELPC, OCC, and OEC) and
AWEA separately timely filed comments on Apri1 12, 2010.
FES filed a response to OCEA's eomments on Apri122, 2010.

(5) By entry issued on April 28, 2010, Burger's amended I
application was suspended.

(6) On May 20, 2010, OCEA filed a motion to dismiss or, in the
albernative, a motion for an evidentiary hearing. FS5 filed a
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memorandum contra the motion to dismiss on June 4, 2010,

(8)

application that it has satisfied all of the following critena:

(a) The generation produced by the renewable
energy resource generating facility can be shown
to be deliverable into the state of Ohio, pursuant
to Section 4928.64(B)(3), Revised Code.

(b) The resource to be utilized in the generating
erl

and OCEA filed its reply on June 11, 2010.

Consistent with Sections 4928.64 and 4928.65, Revised Code, in
order to qualify as a certified eligible Ohio renewable energy
resonrce generating facility, a facility must demonstrate in its

gye enfacility is recognized as a renewab
resource pursuant to Sections 4928.64(A)(1) and
4928.01(A)(35), Revised Code, or a new
technology that may be classified by the
Commission as a renewable energy resource
pursuant to Section 4928.64(A)(2), Revised. Code.

(c) The facility must satisfy the applicable placed-in-
service date, delineated in Section 4928.64(A)(1),
Revised Code.

Burger seeks certification of two 156 MW generating units,
located at 57246 Ferry I.anding Road, Shadyside, Olio 43947.

woadThe application explains that Burger proposes to co-fire
pellets/briquettes and/or agricaltural biomass fuels in pellets,
briquetEes, or bales with coal, while relying on fuel oil for start-
up and flame stabilization. Burger wi11 initially conduct a
six-month test burn of biomass fuel, which according to the
application was scheduled to begin around April 5, 2010.
During the test phase, biormass energy will provide from zero
to 50 percent of the heat iaput, with coal supplying another 50 "
to 100 percent, and fuel oil contributing less tban ten percent.
After the test phase is coanpleted, the application states that
Burger will become a full biomass co-firing facility, relying on
biomass energy for 51 to 100 percent of its heat input, coal for
zero to 49 percent, and fuel oil for less than ten percent.

The application describes how the atnount of biomass fuel used
at the faci2ity will be weighed on-site and tracked in a database.
In addition, the application states that the heating values of all
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biomass fuels will be determined, in accordance with the

relevant standards, by the fuel suppliers prior to delivery. The
application also includes detailed formulas explaining how the
amount of electricity generated from biomass energy, as well as
the resulting renewable energy credits (RECs), will be

calculated, during both the testing phase (test phase formula)
and when generating prmcipally from biomass energy (REC

multiplier formula), in accordance with Rule 4901:1-40-01(G),

Ohio Administrative Code (O.A.C.)•

OCEA's Comments and Motion to Dismi.s

(9) In its comments, OCEA contends that Burger should not be

certified until additional information is provided regarding the
source and location of the biomass nubensl to be ufdiaed'
including whether the biomass material will be obtained in a
sustainable manner; the method and distance of transporting
the biomass material; the net carbon emissions that will be
generated; the projected costs that PFS will incur; and the
implications for the compliance of the FirstEnergy electric
distribution utilities with Ohio's renewable energy

requirements (OCEA Comments at 5). OCEA questions

whether a sufficlent supply of biomass exists to provide the

facility with a reliable source of fuel and lete foreat
quantities of biomass needed by Burger would deP
resources and negatively impact Ohio's existing forest products
industry (Id. at 16-27). OCEA complains that Burger has not
provided the same amount of information required of other
applicants for certification as renewable energy resource
generating facilities (ILt. at 15-16, 25-26, 2$-29).

In support of its motion to dismiss, OCEA avers that Burger
has not met its burden of proving that its application has met
the legal requirements set forth in Sections 4928.64 and 4928.65,

Revised Code (OCEA Motion to Dismiss at 1). OCTsA

specificaIly argues that Burger's application is facially
inadequate, as it does not include a demonstration of
sustainability and renewability. OCEA reiterates its contention
that Burger must provide information regarding the source and
location of the biomass material to be utilized, the
sustainability protocol that wilt be used, the method and
distance of transportatiom and the net carbon emissions that

will be generated. (Id. at 6.) OCEA cites to the definition of
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biomass energy contained in Rule 4901:1-40-01(E), O.A.C., to
support its contention that a demonstration of source
sustainability is required for any proposed use of biomass
energy (OCEA Reply to FES Memo Contra at 3). OCEA states
that the unprecedented size of the Burger facility, at over
300 MW, means that it wili have a substantial impact on Ohio's
renewable energy standard, especially since the energy
generated at the Burger facility will be eligible for a higher REC
unit rate (OCEA Motion to Dismiss at 7). According to OCEA,
Burger has not provided substantive responses to Staff
discovery requests and has not supplemented those responses
(Id. at 9). OCEA notes that, even after the Commission
suspended Burger's amended application, Burger did not
provide any additional information (OCEA Reply at 3-4). In
the absence of such information, OCEA contends that the
Commission should dismiss Burger's application or, in the
alternative, set this matter for hearing, with a full procedural
schedule, including ample time for discovery (OCEA Motion to

Dismiss at 10-11).

In response to OCEA's argaments, FES argues that OCEA
misstates the legal requirements necessary for eertification of
the Burger facility as an eligible Ohio renewable _ energy
resource generating facility. FF5 maintains that neither
Sections 4928.64 and 4928.65, Revised Code, nor Rule 4901:1-40,
O.A.C., require an applicant to prove sustainability, a reduction
in carbon dioxide emissions, or a favorable emissions proffie.
(FES Response to OCEA Comments at 1.) Iin addition, FFS
argues that the Commission has already certified other biomass
facilities based on the same information provided in this
proceeding by Burger and contends that OCEA's concerns
about the costs of upgrading the Burger facility are misplaced
because any costs incurred by EES to upgrade Burger will not
be directly passed to Ohio consumers (Id. at 6; 9).

(10) The Cormnission finds that the arguments raised by OCEA in
its comments and in support of its motion to dismiss lack merit.
There is no requirement for an applicant for certification as an
eligible Ohio renewable energy generalang facility to provide
the type of information desired by OCEA. OCSA's contentions
regarding carbon emissions, either related to co-firing biomass
fuels or the emissions resulting from transportation of the
biomass fuels to the facility, lack foundation; nothing in
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Chapter 4928, Revised Code or in the Commission's rules
makes consi.deration of carbon emissions a relevant factor
when determining whether to certify a facility as an eligible
Ohio renewable energy resource generating facility. In
addition, the Commission notes that, according to the
application, Burger wiIl be worldng with the Electric Power
Research Institute and the National Renewable Energy
Laboratory to evaluate net carbon output and Burger indicates
that it is considering standards related to environmental
sustainability during the evaluation of potential biomass fuel
suppliers. Moreover, the United States Ern'ironmental
Protection Agency has agreed to the use of biomass energy in
the Burger facility in the consent decree in United States v. OFdo

Edison Company, No. 2:99-cv-1181(S.D. Ohio).

While an applicant bears the responsibilitY to demonstrate that
its proposed fuel type qualifies as a renewable resource, the
availability of that renewable energy resonrce is not a relevant
consideration when evaluating an application for certification.
This is particularly true when, as in this case, a facility proposes
to use biomass energy as its renewable energy resource. Since
the definition of biomass energy includes a wide variety of
qualifying rnaterials, the fact that one particular type of
biomass energy may not be available is not a valid basis for
denying certification. Since the amount of RECs generated by a
facility are proportionally metered and calculated as a
proportion of the electrical output equal to the proportion of
the heat input derived from quaffied biomass fuels, the
applicant bears the risk that sufficient quantities of biomass

fuels may not exist to consistently create renewable energy.

Nonetheless, as the Commission has previously stated, the use
of forest resources as biomass energy is conditioned upon

sustainable forest management operations. In
the Matter of the

Adoption ofRufes for Alternatiue and Renewable BnerBy TechnoIogy,

Resources, an Climate Regutafinns, and Review of Chapters 4901:5-1,

4901:5-3, 4101:5-5, 4902:5-7 of tW Ohio Administrative Code,

Pursuant to Amended Substitute Senate Bill 221, Case No. 08-888-

EL-ORD, Opinion and Order (April 15, 2009) at 26. See also, In

the Matter of the Apptication of Bay Shore Unit 1 for Certs? fcation as

an Eligible Ohio Renewable Energy ^ Rsour̂ s Q̂^$ Facelity,

Case No, 09-1042-EIrREN, Entry Oune 16, 2010)

at 4,5. The Commission reeognizes that the applicant issued a

-5-
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request-for-proposal (RFP) on January 28, 2010, that required
bidders to provide informattion establishing that the raw
material harvest can be completed in a d manrwff and^,
if possible, provide an indepen
sustainability and that the period for responding to the RFP
ended on March 5, 2010.

The Commission further notes that an application for
certification is not the appropriate forum for addressing cost
issues. Although OCEA additionally raises the concern that the
scale of the Burger facility will inhibit the development of other
sources of renewable energy in the state of Ohio, while al.so
negatively impacting Ohio's existing forest products industry,
the Commission finds that there is no basis under Chapter
4928, Revised Code, or the Commission's rules for even
considering the potential economic impact of a renewable
energy resource generating facility when evaluating that
facility's application for. certification

OCEA's contention that other applicants for certification, such

as residential solar applications, are required to make a much
more exacting demonstration that their facility generates
renewable energy also lacks merit. The Commission recognizes
that renewable energy resource generating facilities that Itave
not yet gone on-line are sometimes unable to provide details
about all aspects of their proposed operations. Under those
circumstances and regardless of the renewable resource, the
Connnissian has granted certif'vcation to those facilities whose
applications adequately demonstrate that the proposed facility
will generate energy from renewable resources in compliance
with the Revised Code and the Coxnrnission's rules while
requiring the applicants to update their application as new
information becomes available. See, e.g., In fhe Matter of the

Application of Wyandot Solar L.L.C. far Cert:fuatum as an Etigt'ble

Ohio Renewable Energy Resource Generating Facility, Case No.

09-521-BL-REN, Finding and Order (September 9, 2009); and In

the Matter of the Application of the i.iniversity of Toledo Scott Park

Campus PV Facility, Case No. 09-827 EL-REN, Finding and

Order (November 24, 2009).

Having concluded that there is no merit to the arguments
raised by OCEA, the Commission finds that OCEA's motion to

dismiss should be denied.

-6-
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Consideration of the Statuto Criteria for Certification

(11) We now turn to consideration of whether 8urger's application
satisfies the three statutory criteria for certification as an
eligible Ohio renewable energy resource generating facility.
With regard to the first criterion, which requires a showing that
generation produced by the renewable energy resource
generating facility is deliverable into the state of Ohio, we find
that, based upon the application, and the facility's location in
Ohio, the electricity generated from the Burger facility is
deliverable into Ohio. Accordingly, the Commission finds that
the application satisfies the first criterion.

(12) The second criterion requires that the resource to be utilized in
the generating facility be recognized as' a renewable energy
resource pursuant to 9ections 4928.64(A)(1) and 4928.01(A)(35),
Revised Code, or else be a new technology classified by the
Cornmission as a renewable energy resource pursuant to
Section 4928.64(A)(2), Revised Code. Biomass energy is
specificaliy recognized as a renewable resource pursuant to
Section 4928.01(A)(35), Revised Code. The biomass energy
materials Burger proposes to use, specifically, wood peIlets or
briquettes and/or agricultural biomass fuels in pellets,
briquettes or bales, meet the deffnition of biomass energy
contained in Rule 4901:1-40-01(E), O.A_C. Therefore, the
Commission finds that the second criterion is satisfied.

(13) The third criterion, the placed-in-service requirement imposed
by Section 4928.64(A)(1), Revised Code, can be met through the
creation of a renewable energy resource on or after January 1,
1998, by the modification of any facility placed in service prior
to January 1, 1998. The application maintains that the
modifications made to the facility in order to commence
co-firing biomass fuels satisfy the placed itt-service
requirement. The ComTr,ismon finds, that as described in the
application, the conversion of the Burger facility to the use of
renewable fuels, such as biomass, constitutes a modification
that creates a renewable energy resource. The Comrrus$ion
finds that the Burger facility meets the third criterion.

(14) Given that Burger's application demonstrates that its facility
satisfies the requisite statutory critexia to become certified as an
eligible Ohio renewable energy resource generating facility, as
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well as the Commission's rules, the Commission finds that

Burger,s application should be approved.

(15) Section 4928.65, Revised Code, provides for an increase in the
quantity of RECs produced by an Ohio generating facility of
75 megawatts or greater that has commitbed, by Decernber 31,
2009, to modify or retrofit its generating units to enable
generation principally from biomass energy by June 30, 2013.
The application which was originally filed on December 11,
2009, includes a commitment to modify the Burger facility to
enable generation principally from biomass energy bY
December 31, 2012, as required by the consent decree in United

States v. ahio Edison Company, No. 2_99-cv-11$1(S.D. Ohio), the

Commission finds that the Burger facility satisfies the
requirecnents set forth under the statute and thus is eligible to
receive an increase in the quantity of RECs created when
generating principally from biomass energy.

(16) Staff contends that the Burger facility should be found to be
operating "principally" from biomass energy only when the
plant is generating power using no more than a total of
2p percent coal and fuel oil (based on heat input), co-fired with .
biomass fuels (Staff Comments at 8). In support of its position,
Staff notes that, the Burger facility is subject to a 2009 consent
decree, which commits the facility to operate on a regular basis
using no more than 20 percent low sulfur western coal, in
addition to biomass fuels, unless the plaintiffs in that
proceeding approve the use of a larger amount of coal (Id. at 5-

6,8, citing to United States v, Ohio Edison Company, No. 2:99-cv-

1181 (S.D. Ohio)). Staff recommends that the REC multiplier
formula only be used when the facility is generating power
using no more than 20 percent coal and fuel oil (based on heat
input) along with biomass fuels and that the test phase formula
be used for calculating RECs whenever Burger operates with
more than 20 percent coal and fuel oil (Id.). In its comments, '
AWEA supports Staffs interpretation of "principally" (AWEA

Comments at 7).

(17) The Commission finds that, the Burger facility should be
deemed to be generating principally from bioniass fuels, and
thus that the REC multiplier formu}a should be applied, only
when the Burger facility is operating with no more than
20 percent low-sulfur western coal and fuel oil, co-fired with
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biomass fuels. At all other times, the test phase formula should

be used to calculate the number of RECs generated through the
use of biomass fuels at the Burger facility.

(18) Section 4928.65, Revised Code, states that, when a facility
qualifies for the increase in the value of RECs, the number of
RECs produced by each megawatt-hour of electric.ity generated
principally from the biomass energy shall equal "the product
obtained by multiplying the actual percentage of biornass
feedstock heat input used to generate such megawatt hour by
the quotient obtained by dividing the then exisEing dollar
amount used to determine a renewable energy compliance
payment [as provided under Section 4928.64(C)(2)(b), Revised
Code] by the then existing market value of one REC" (REC
multiplier formula). The statute establishes one REC as the
minimum value for any megawatt hour of electricity generated
from biomass energy.

In its comments, AWEA urges the Commission to alter the REC
multiplier formula even when the Burger faciiity is generating
principally from biomass energy. Rather than dividing the
amount of the aIternative compliance payment by the average
market value of one REC, as required by Section 4928.65,
Revised Code, AWEA advocates that the average market value
of a REC should be set to equal the amount of the alternative
compliance payment. (AWEA Comments at 3-4.) In other
words, AWEA proposes eliminating the increase in value for
any RECs created by the Burger facility. AWEA takes this
position because it believes that if the renewable energy
generated by the Burger facility is tallied on the basis of the
REC multiplier formula, the FirstEnergy electrie distribution
utilities would likely be able to satisfy all of their renewable
energy resource benchmarks under Section 4928.64, Revised
Code, through 2025, just from the RECs created by the Burger
facility. AWEA maintains that the REC market in Ohio would
be devastated by the impact of the REC multiplier formula, as
the large number of RECs created by the Burger facility would
flood the market and depress prices. (Id. at 4-6.) AWEA

believes that following the plain language of Section 4928.65,
Revised Code, leads to an absurd result and negates the
renewable energy benchmarks (Id. at 6-7).
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(23) The Commission agrees with Staff and finds that with Staff's
modification, the test phase formula is consistent with the one
the Commission approved for use when it has previously
certified co-firing facilities. See In the Matter of the Application of

ConesvitIe Generating Station Unit 3 for Certifzrnfion as an Eligible

Ohio Renewable Energy Resource GenEraEing Facility, Case No.

09-1860-EL-REN, and In the Matter of the Applfcafion of Kilten

Generating Station fnr Certifirntion as an Eligible Ohio Renewnble
Energy Resource Generating Facility, Case Nos. 09-891-EL-REN

and 09-892-EL-REN.

(24) In addition to satisfying the above-cited criteria, Section
4928.65, Revised Code, requires a renewable energy resource
generating facility to be registered with an approved attribute
tracking system, such as GATS or the Midwest Renewable
Energy Tracking System (M-REIS), for the facility's renewable :
energy credits to be used for compliance with Ohio's
alternative energy portfolio standards. Burger provided its
GATS identificatton number in its application and stated that it
would meet all the documentation and reporting requirements
mandated by GATS for multi-fuel generating units.

(25) Burger is hereby issued certification number 10-BIO-OH-
GATS-0106 as an eligible Ohio renewable energy resource
generating facility. Within 30 days after the conclusion of the
test phase, Burger must file noti£icatian with the Commission
that discloses any changes to the information provided in its
application, or additional information that might not have been
available at the time of the initial filing. Additionally, in the
event of any substantive changes in the facility's operational
characteristics or proposed fuel type, or if the results of any
testing show that co-firing biomass fuel is not feasible, Burger
must notify the Commission within 30 days of such changes.
Failure to do so may result in revocation of its certification.

It is, therefore,

ORDERED, T'hat OCEA's motion to dismiss be denied, in accordance with firiding

(10). It is, further,

ORDERED, That Burger's application for certification as an eligible Ohio renewable

energy resource generating facility be grantel as set forth herein. It is, further,
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ORDERED, That Burger be issued certification rlumber 10-BIO-OH-GATS-4106, in

accordance with findings (14) and (25). It is, further,

ORDERED, That the RECs generated through the use of biomass fuels at the Burger
facility be calculated through the use of the REC multiplier and test phase formulas
approved in accordance with findings (17), (22), and (23). It is, further,

ORDERED, that a comment period be established in accordance with finding (21).

It is, further,

ORDERED, That a copy of this finding and order be served upon all parties of

record.

THEPiTBLIC =ITIFS COMML9SION OF OHIO

AlanR. Schriber, Chairman

T --.1eAlPaul A. Centolella erie .Va

Steven D.L,esser^ eryl L. Roberto

HPG/vrm

Entered in the Journal

AUG 11 2@t0

A c ,u, ^^`.:'
Renee J. Jenkins
Secretary



BEFORE

THE F'UBLIC UTIIXrIES CONIl1+IISSION OF OHIO

In the Matter of the Application of
RE. Burger Units 4 & 5 fOr
Certification as an Etigible Otut o

Renewable Energy Resource
GeneratingFacility.

Case No. 09-1940-ELrREN

ENTRY

The attorney examiner findst

(1) On Decembez 11, 2009, RE. Burger Units 4& 5 (Burger) fited an

appliration for certification as an eligible Ohio renewable
energy resource generating facility. Aceording to the
application, Burger plans to use biomass fuel as the renewable
energy resource for two 156 MW generat9ng units, by co-firing
wood peIlet/briqueUe cWps and/or agricuitural biomass fuels.

(2) On March 4, 2010, FirstEnergy filed a motion for leave to fde an
amended application and an amended application. On March
10, 2010, FirstEnergy filed a corrected amen.ded application. By
entry issued on March 26, 2010, FirstEnergY's rr ►otion for leave

to file an amended application was granted and FirstEnergy's
amended application was deemed filed as of March 10, 2010.

(3) Pursuant to the terms of Section 4928.65, Revised Code, and
ltule 4901:1-40-04(F)(2), Ohio Administrative Gode (OA.C.),

Burger's ainended application is subject to a 60-day automatic
approval process. The rule also provides that the Commission
may suspend an application during the 60-day approval

(4) The attorney examiner finds that additional information is
required to satisfy the requirernents for certification. Therefore,
good cause has been shown to suspend the 60-day automatic
approval process for Burger's arnended application for
certification, in order for the Commission ta further review this

matter.

000034
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It is, therefore,

ORDERED, That the automatic approval process for the amended application of
Burger for certification as an eligible Ohio renewable energy resorxrce generating facility

be suspended. It is, further,

ORDERED, That a copy of this entry be served upon all parties of record.

TI IE PUBLIC UTILITlFS COMMISSIOhT OF OHIO

By: Herux^H. Ptullips-Gary
Attorney Examiner

Entered in the Journai

APR 2 8 2010

0 `^-QWIA-J
Rene6 J. Jenkins
secret<uy



BEFORE

THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the Application of
R.E. Burger Units 4 & 5 for Certification
as an Eligible Ohio Renewable Energy
Resource Generating Facility.

Case No. 09-1940-EL-REN

ENTRY

The Commission finds:

(1) On December 11, 2009, R.E. Burger Units 4 & 5 (Burger) Filed an
application for certification as an eligible Ohio renewable
energy resource generating facility. According to the
application, Burger plans to use biomass fuel as the renewable
energy resource for two 156 MW generating units, by co-firing
wood pellet/briquette chips and/or agricultural biomass fuels.

(2) Pursuant to the terms of Section 4928.65, Revised Code, and

Rule 4901:1-40-04(F)(2), Ohio Administrative Code (O.A.C.),

Burger's application is subject to a 60-day automatic approval
process. The rule also provides that the Commission may
suspend an application during the 60-day approval process.

(3) Rule 4901:1-40-04(F)(1), O.A.C., requires that motions to
intervene be filed within twenty days of the filing of an
application for certification. 5ince Burger's application was
filed on December 11, 2009, the deadline for filing a motion to
intervene in this case was December 31, 2009. Motions to
intervene were timely filed by the Ohio Environmental Council

(OEC), the Environmental Law and Policy Center, and the

Sierra Club of Ohio. No memoranda contra were filed in
opposition to these motions to intervene. The Commission
finds that these motions to intervene are reasonable and should
be granted.

In addition, on January 8, 2010, the Office of the Ohio

Consumers' Counsel (OCC) filed a motion to intervene and
comments, arguing that Burger should not be certified as a
renewable energy resource generating facility until Burger

identifies a sustainable source for the biomass fuel it plans to
burn to create renewable energy. Finally, on January 12, 2010,
the American Wind Energy Association (AWEA) and Ohio f"°

000036



09-1940-EL-REN

Advanced Energy (OAE) filed a joint motion to intervene. No
memoranda contra were filed in opposition to either motion to
intervene. Given that these motions to intervene set forth
reasonable grounds for intervention, were unopposed, and
because the new Chapter 4901:1-40, O.A.C., which sets forth the
intervention deadline, became effective the day before Burger's
application was filed, the Commission finds that good cause
exists to grant the.motlons to intervene filed by OCC, AWEA,

and OAE.

(4) On January 12, 2010, OEC filed a motion to suspend
consideration of Burger's application. OEC argues that the
nature and scale of this project necessitate higher scrutiny and
intensive review, which cannot be accomplished under the
limited time provided by the 60-day automatic approval
process. On January 19, 2010, FirstEnergy Generation
Corporation (FirstEnergy), which owns the Burger facility, filed
a memorandum in opposition to OEC's motion to suspend.
FirstEnergy argues that Burger's application should be subject
to the same level of scrutiny as any other matter pending before
the Commission, as there is no statutory or regulatory basis for
OEC's claim that larger projects require additional review: In
addition, FirstEnergy claixns that OECs maiion to suspend was
not timely filed and that OEC failed to identify any grounds for
suspending Burger's application.

(5) The Commission finds that additional information is required
to satisfy the requirements for certification. Therefore, good
cause has been shown to suspend the 60-day automatic
approval process for Burger's applicafion for certification, in
order for the Commission to further review this matter.

(6) To this end, in addition to the comments already received, the
Commission directs Staff to fiie comments on the application
by March 15, 2010. FirstEnergy and intervenors may file reply
conunents and objections to the application by March 29, 2010.

-2-

It is, therefore,

ORDERED, That the motions to intervene filed by various parties be granted in

accordance with finding (3).
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ORDERED, That the automatic approval process for the application of Burger for
certification as an eligible fJhio renewable energy resource generating facallty be

suspended. It is, farther,

ORDERED, That Staff file comments by March 15, 2010 and FirstEnergy and
intervenors fiie reply comments and objections to the application by March 29, 2010. It is,

further,

ORDERED, That a copy of this entry be served upon all parties of record.

'.^TILITIES COMMI^''ION OF OHIOTHE PUBLIc

Alan R. Schriber, Chairman.

Paul A. CentoleHa

^ /^e.•^ ^ ^^.'^' -
eryi L. Robertoi

HPG:ct

eValerie A. Lernrn

Entered in the Journal
EEB 0 3 2010 - _

Rene4! J. Jenkins
Secretary
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Go to Constitational Amendments

THE UNITED STATES CONSTITUTION

(See Note 1)

insure
We the People of the United States, in Order to form a moroep te the general Welfare, Jand sec e the
domestic Tranquility, provide for the common defence, p n
Blessings of Liberty to ourselves and our Posterity, do ordain and establish this Constitution for the

United States of America.

Article. I.

Section 1.

All legislative Powers herein granted shall be vested in a Congress of the United States, which shall

consist of a Senate and House of Representatives.

Section. 2.

Clause 1: The House of Representatives shall be composed of Members chosen every second Year by
the People of the several States, and the Electors in each State shall have the Qualifications requisite for

Electors of the most numerous Branch of the State Legislature.

Clause 2: No Person shall be a Representative who shall not have attained to the Age of twenty five
Years, and been seven Years a Citizen of the United States, and who shall not, when elected, be an

Inhabitant of that State in which he shall be chosen.

Clause 3: Representatives and direct Taxes shall be apportioned among the several States which may be
included within this Union, according to their respective Numbers, which shall be determined by adding
to the whole Number of free Persons, including those bound to Service for a Term of Years, and

excluding Indians not taxed, three fifths of all other Persons. (See Note 2) The actual Enumeration shall

be made within three Years after the first Meeting of the Congress of the United States, and within every

subsequent Term of ten Years, in such Manner as they each State shall have at Least one
Representatives shall not exceed one for every thirty Thousandbut
Representative; and until such enumeration shall be made, the State of New Hampshire shall be entitled
to chuse three, Massachusetts eight, Rhode-Island and Providence Plantations one, Connecticut five,
New-York six, New Jersey four, Pennsylvania eight, Delaware one, Maryland six, Virginia ten, North

Carolina five, South Carolina five, and Georgia three.

Clause 4: When vacancies happen in the Representation from any State, the Executive Authority thereof

shall issue Writs of Election to fill such Vacancies.

Clause 5: The House of Representatives shall chuse their Speaker and other Officers; and

sole Power of Impeachment.

Section. 3.

1/23/2011
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Clause 1: The Senate of the United States shall be composed of two Senators from each State, chosen by

the Legislature thereof, (See Note 3) for six Years; and each Senator shall have one Vote.

Clause 2: Immediately after they shall be assembled in Consequence of the first Election, they shall be

divided as equally as may be into three Classes. The Seats of the Senators of the first Class shall be
vacated at the Expiration of the second Year, of the second Class at the Expiration of the fourth Year,
and of the third Class at the Expiration of the sixth Year, so that one third may be chosen every second
Year; and if Vacancies happen by Resignation, or otherwise, during the Recess of the Legislature of any
State, the Executive thereof may make temporary Appointments until the next Meeting of the
Legislature, which shall then fill such Vacancies. (See Note 4)

Clause 3: No Person shall be a Senator who shall not have attained to the Age of thirty Years, and been
nine Years a Citizen of the United States, and who shall not, when elected, be an Inhabitant of that State

for which he shall be chosen.

Clause 4: The Vice President of the United States shall be President of the Senate, but shall have no

Vote, unless they be equally divided.

Clause 5: The Senate shall chuse their other Officers, and also a President pro tempore, in the Absence
of the Vice President, or when he shall exercise the Office of President of the United States.

Clause 6: The Senate shall have the sole Power to try all Impeachments. When sitting for that Purpose,

they
shall be on Oath or Affirmation. When the President of the United States is tried, the Chief Justice

shall preside: And no Person shall be convicted without the Concurrence of two thirds of the Members

present.

Clause 7: Judgment in Cases of Impeachment shall not extend fiuth.er than to removal from Office, and
disqualification to hold and enjoy any Office of honor, Trust or Profit under the United States: but the
Party convicted shall nevertheless be liable and subject to Indictment, Trial, Judgment and Punishment,

according to Law.

Section. 4.

Clause 1: The Times, Places and Manner of holding Elections for Senators and Representatives, shall be
prescribed in each State by the Legislature thereof; but the Congress may at any time by Law make or
alter such Regulations, except as to the Places of chusing Senators.

Clause 2: The Congress shall assemble at least once in every Year, and such Meeting shall be on the first

Monday in December, (See Note 5) unless they shall by Law appoint a different Day.

Section. 5.

Clause 1: Each House shall be the Judge of the Elections, Returns and Qualifications of its own
Members, and a Majority of each shall constitute a Quorurn to do Business; but a smaller Number may
adjourn from day to day, and may be authorized to compel the Attendarice of absent Members, in such

Manner, and under such Penalties as each House may provide.

Clause 2: Each House may determine the Rules of its Proceedings, punish its Members for disorderly

Behaviour, and, with the Concurrence of two thirds, expel a Member.

Clause 3: Each House shall keep a Journal of its Proceedings, and from time to time publish the same,

httn://www.house.gov/house/Constitution/Constitution.html 1/23/2011
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excepting such Parts as may in their Judgment require Secrecy; and the Yeas and Nays of the Members
of either House on any question shall, at the Desire of one fifth of those Present, be entered on the

Journal.

Clause 4: Neither House, during the Session of Congress, shall, without the Consent of the other,
adjourn for more than three days, nor to any other Place than that in which the two Houses shall be

sitting.

Section. 6. 1

Clause 1: The Senators and Representatives shall receive a Compensation for their Services, to be
ascertained by Law, and paid out of the Treasury of the United States. (See Note 6) They shall in all

Cases, except Treason, Felony and Breach of the Peace, beprivileged from Arrest during their
Attendance at the Session of their respective Houses, and in going to and returning from the same; and
for any Speech or Debate in either House, they shall not be questioned in any other Place.

Clause 2: No Senator or Representative shall, during the Time for which he was elected, be appointed to
any civil Office under the Authority of the United States, which shall have been created, or the
Emoluments whereof shall have been encreased during such time; and no Person holding any Office
under the United States, shall be a Member of either House during his Continuance in Office.

Section. 7.

Clause 1: All Bills for raising Revenue shall originate in the House of Representatives; but the Senate

may propose or concur with Amendments as on other Bills.

Clause 2: Every Bill which shall have passed the House of Representatives and the Senate, shall, before
it become a Law, be presented to the President of the United States; If he approve he shall sign it, but if
not he shall return it, with his Objections to that House in which it shall have originated, who shall enter
the Objections at large on their Journal; and proceed to reconsider it. If after such Reconsideration two
thirds of that House shall agree to pass the Bill, it shall be sent, together with the Objections, to the other
House, by which it shall likewise be reconsidered, and if approved by two thirds of that House, it shall
become a Law. But in all such Cases the Votes of both Houses shall be determined by yeas and Nays,
and the Names of the Persons voting for and against the Bill shall be entered on the Journal of each
House respectively. If any Bill shall not be returned by the President within ten Days (Sundays
excepted) after it shall have been presented to him, the Same shall be a Law, in like Manner as if he had
signed it, unless the Congress by their Adjournment prevent its Return, in which Case it shall not be a

Law.

Clause 3: Every Order, Resolution, or Vote to which the Concurrence of the Senate and House of
Representatives may be necessary (except on a question of Adjournment) shall be presented to the
President of the United States; and before the Same shall take Effect, shall be approved by him, or being
disapproved by him, shall be repassed by two thirds of the Senate and House of Representatives,
according to the Rules and Limitations prescribed in the Case of a Bill.

Section. 8.

Clause 1: The Congress shall have Power To lay and collect Taxes, Duties, Imposts and Excises, to pay
the Debts and provide for the common Defence and general Welfare of the United States; but all Duties,

Imposts and Excises shall be uniform throughout the United States;

I/23/2
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Clause 2: To borrow Money on the credit of the United States;

Clause 3: To regulate Commerce with foreign Nations, and among the several States, and with the

Indian Tribes;

Clause 4: To establish an uniform Rule of Naturalization, and uniform Laws on the subject of

Bankruptcies throughout the United States;

Clause 5: To coin Money, regulate the Value thereof, and of foreign Coin, and fix the Standard of

Weights and Measures;

Clause 6: To provide for the Punishment of counterfeiting the Securities and current Coin of the United

States;

Clause 7: To establish Post Offices and post Roads;

Clause 8: To promote the Progress of Science and useful Arts, by securing for limited Times to Authors
and Inventors the exclusive Right to their respective Writings andDiscoveries;

Clause 9: To constitute Tribunals inferior to the supreme Court;

Clause 10: To define and punish Piracies and Felonies committed on the high Seas, and Offences against

the Law of Nations;

Clause 11: To declare War, grant Letters of Marque and Reprisal, and make Rules concerning Captures

on Land and Water;

Clause 12: To raise and support Armies, but no Appropriation of Money to that Use shall be for a longer

Term than two Years;

Clause 13: To provide and maintain a Navy;

Clause 14: To make Rules for the Government and Regulation of the land and naval Forces;

Clause 15: To provide for calling forth the Militia to execute the Laws of the Union, suppress
Insurrections and repel Invasions;

Clause 16: To provide for organizing, anning, and disciplining, the Militia, and for governing such Part
of them as may be employed in the Service of the United States, reserving to the States respectively, the
Appointment of the Officers, and the Authority of training the Militia according to the discipline

prescribed by Congress;

Clause 17: To exercise exclusive Legislation in all Cases whatsoever, over such District (not exceeding

ten Miles square) as may, byCession of particular States, and the Acceptance of Congress, become the
Seat of the Government of the United States, and to exercise like Authority over all Places purchased by
the Consent of the Legislature of the State in which the Same shall be, for the Erection of Forts,
Magazines, Arsenals, dock-Yards, and other needful Buildings;--And

Clause 18: To make all Laws which shall be necessary and proper for carrying into Execution the
foregoing Powers, and all other Powers vested by this Constitution in the Government of the United
States, or in any Department or Officer thereof.

http://www.house.gov/house/Constitution/Constitution.html 1/23/2011
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Section. 9.

Clause 1: The Migration or Importation of such Persons as any of the States now existing shall think
proper to admit, shall not be prohibited by the Congress prior to the Year one thousand eight hundred
and eight, but a Tax or duty may be imposed on such Importation, not exceeding ten dollars for each

Person.

Clause 2: The Privilege of the Writ of Habeas Corpus shall not be suspended, unless when in Cases of

Rebellion or Invasion the public Safety may require it.

Clause 3: No Bill of Attainder or ex post facto Law shall be passed.

Clause 4: No Capitation, or other direct, Tax shall be laid, unless in Proportion to the Census or

Enumeration herein before directed to be taken. (See Note 7)

Clause 5: No Tax or Duty shall be laid on Articles exported from any State.

Clause 6: No Preference shall be given by any Regulation of Commerce or Revenue to the Ports of one
State over those of another: nor shall Vessels bound to, or from, one State, be obliged to enter, clear, or

pay Duties in another.

Clause 7: No Money shall be drawn from the Treasury, but in Consequence of Appropriations made by
Law; and a regular Statement and Account of the Receipts and Expenditures of all public Money shall

be published from time to time.

Clause 8: No Title of Nobility shall be granted by the United States: And no Person holding any Office
of Profit or Trust under them, shall, without the Consent of the Congress, accept of any present,
Emolument, Office, or Title, of any kind whatever, from any King, Prince, or foreign State.

Section. 10.

Clause 1: No State shall enter into any Treaty, Alliance, or Confederation; grant Letters of Marque and
Reprisal; coin Money; emit Bills of Credit; make any Thing but gold and silver Coin a Tender in
Payment of Debts; pass any Bill of Attainder, ex post facto Law, or Law impairing the Obligation of

Contracts, or grant any Title of Nobility.

Clause 2: No State shall, without the Consent of the Congress, lay any Imposts or Duties on Imports or
Exports, except what may be absolutely necessary for executing it's inspection Laws: and the net
Produce of all Duties and Imposts, laid by any State on Imports or Exports, shall be for the Use of the
Treasury of the United States; and all such Laws shall be subject to the Revision and Controul of the

Congress.

Clause 3: No State shall, without the Consent of Congress, lay any Duty of Tonnage, keep Troops, or
Ships of War in time of Peace, enter into any Agreement or Compact with another State, or with a
foreign Power, or engage in War, unless actaally invaded, or in such imminent Danger as will not admit

of delay.

Article. II.

Section. 1.
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4903.09 Written opinions filed by commission in all

contested cases.

In all contested cases heard by the public utilities commission, a complete record of all of the
proceedings shall be made, including a transcript of all testimony and of all exhibits, and the
commission shall file, with the records of such cases, findings of fact and written opinions setting forth

the reasons prompting the decisions arrived at, based upon said findings of fact.

Effective Date: 10-26-1953
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4903.10 Application for rehearing.

After any order has been made by the public utilities commission, any party who has entered an
appearance in person or by counsel in the proceeding may apply for a rehearing in respect to any
matters determined in the proceeding. Such application shall be filed within thirty days after the entry
of the order upon the journal of the commission. Notwithstanding the preceding paragraph, in any
uncontested proceeding or, by leave of the commission first had in any other proceeding, any affected
person, firm, or corporation may make an application for a rehearing within thirty days after the entry
of any final order upon the journal of the commission. Leave to file an application for rehearing shall

not be granted to any person, firm, or corporation who did not enter an appearance in the proceeding

untess the commission first finds:

(A) The applicant's failure to enter an appearance prior to the entry upon the journal of the

commission of the order complained of was due to just cause; and,

(B) The interests of the applicant were not adequately considered in the proceeding. Every applicant
for rehearing or for leave to file an application for rehearing shall give due notice of the filing of such

application to all parties who have entered an appearance in the proceeding in the manner and form
prescribed by the commission. Such application shall be in writing and shall set forth specifically the
ground or grounds on which the applicant considers the order to be unreasonable or unlawful. No party
shall in any court urge or rely on any ground for reversal, vacation, or modification not so set forth in

the application. Where such application for rehearing has been filed before the effective date of the
order as to which a rehearing is sought, the effective date of such order, unless otherwise ordered by
the commission, shall be postponed or stayed pending disposition of the matter by the commission or
by operation of law. in all other cases the making of such an application shall not excuse any person
from complying with the order, or operate to stay or postpone the enforcement thereof, without a
special order of the commission. Where such application for rehearing has been filed, the commission
may grant and hold such rehearing on the matter specified in such application, if in its judgment

sufficient reason therefor is made to appear. Notice of such rehearing shall be given by regular mail to
all parties who have entered an appearance in the proceeding. If the commission does not grant or

deny such application for rehearing within thirty days from the date of filing thereof, it is denied by
operation of law. If the commission grants such rehearing, it shall specify in the notice of such granting
the purpose for which it is granted. The commission shall also specify the scope of the additional
evidence, if any, that will be taken, but it shall not upon such rehearing take any evidence that, with
reasonable diligence, could have been offered upon the original hearing. If, after such rehearing, the

commission is of the opinion that the original order or any part thereof is in any respect unjust or
unwarranted, or should be changed, the commission may abrogate or modify the same; otherwise
such order shall be affirmed. An order made after such rehearing, abrogating or modifying the original

order, shall have the same effect as an original order, but shall not affect any right or the enforcement
of any right arising from or by virtue of the original order prior to the receipt of notice by the affected

party
of the filing of the application for rehearing. No cause of action arising out of any order of the

commission, other than in support of the order, shall accrue in any court to any person, firm, or

corporation unless such person, firm, or corporation has made a proper application to the commission

for a rehearing.
f

Effective D'ate: 09-29-1997

1/23/2011
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4903.11 Proceeding deemed commenced.

No proceeding to reverse, vacate, or modify a final order of the public utilities commission is
commenced unless the notice of appeal is filed within sixty days after the date of denial of the

application for rehearing by operation of law or of the entry upon the journal ofthe commission of the
order denying an application for rehearing or, if a rehearing is had, of the order made after such
rehearing. An order denying an application for rehearing or an order made after a rehearing shall be
served forthwith by regular mail upon all parties who have entered an appearance in the proceeding.

Effective Date: 09-29-1997
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4928.01 Competitive retail electric service definitions.

(A) As used in this chapter:

(1) "Ancillary service" means any function necessary to the provision of electric transmission or
distribution service to a retail customer and includes, but is not limited to, scheduling, system control,
and dispatch services; reactive supply from generation resources and voltage control service; reactive
supply from transmission resources service; regulation service; frequency response service; energy
imbalance service; operating reserve-spinning reserve service; operating reserve-supplemental
reserve service; load following; back-up supply service; real-power loss replacement service; dynamic

scheduling; system black start capability; and network stabifity service.

(2) "Billing and collection agent" means a fully independent agent, not affiliated with or otherwise
controlled by an electric utility, electric services company, electric cooperative, or governmental
aggregator subject to certification under section 4928.08 of the Revised Code, to the extent that the
agent is under contract with such utility, company, cooperative, or aggregator solely to provide billing
and collection for retail electric service on behalf of the utility company, cooperative, or aggregator.

(3) "Certified territory" means the certified territory established for an electric supplier under sections

4933.81 to 4933.90 of the Revised Code.

(
4) "Competitive retail electric service" means a component of retail electric service that is competitive

as provided under division ( B) of this section.

(5) "Electric cooperative" means a not-for-profit electric light company that both is or has been
financed in whole or in part under the "Rural Electrification Act of 1936," 49 Stat. 1363, 7 U.S.C. 901,
and owns or operates facilities in this state to generate, transmit, or distribute electricity, or a not-for-

profit successor of such company.

(6) "Electric distribution utility" means an electric utility that supplies at least retail electric distribution

service.

(7) "Electric light company" has the same meaning as in section 4905.03 of the Revised Code and
includes an electric services company, but excludes any self-generator to the extent that it consumes
electricity it so produces, sells that electricity for resale, or obtains electricity from a generating facility

it hosts on its premises.

(8) "Electric load center" has the same meaning as in section 4933.8i of the Revised Code.

(9) "Electric services company" means an electric lighf company that is engaged on a for-profit or not-
for-profit basis in the business of supplying or arranging for the supply of only a competitive retail
electric service in this state. "Electric services company" includes a power marketer, power broker,

aggregator, or independent power producer but excludes an electric cooperative,
mun'^:

utility, governmental aggregator, or billing and collection agent.

°°'^ _=(10) "Electric supplier" has the same meaning as in section 4933.81 of the Revised Code. 000047
.

(11) "Electric utility" means an electric light company that has a certified territory and is eng

1/23/2011
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for-profit basis either in the business of supplying a noncompetitive retail electric service in this state
or in the businesses of supplying both a noncompetitive and a competitive retail electric service in this

state. "Electric utility" excludes a municipal electric utility or a billing and collection agent.

(12) "Firm electric service" means electric service other than nonfirm electric service.

(13) "Governmental aggregator" means a legislative authority of a municipal corporation, a board of
township trustees, or a board of county commissioners acting as an aggregator for the provision of a

competitive retail electric service under authority conferred under section 4928.20 of the Revised

Code.

(14) A person acts "knowingly," regardless of the person's purpose, when the person is aware that the
person's conduct will probably cause a certain result or will probably be of a certain nature. A person
has knowledge of circumstances when the person is aware that such circumstances probably exist.

(15) "Level of funding for low-income customer energy efficiency programs provided through electric

utility rates" means the level of funds specifically included in an electric utility's rates on October 5,
1999, pursuant to an order of the public utilities commission issued under Chapter 4905. or 4909. of
the Revised Code and in effect on October 4, 1999, for the purpose of improving the energy efficiency

of housing for the utility's low-income customers. The term excludes the level of any such funds
committed to a specific nonprofit organization or organizations pursuant to a stipulation or contract.

(16) "Low-income customer assistance programs" means the percentage of income payment plan
program, the home energy assistance program, the home weatherization assistance program, and the

targeted energy efficiency and weatherization program.

(17) "Market development period" for an electric utility means the period of time beginning on the

starting date of competitive retail electric service and ending on the applicable date for that totrelceive
specified in section 4928.40 of the Revised Code, irrespective of whether the utility applies

transition revenues under this chapter.

(18) "Market power" means the ability to impose on customers a sustained price for a product or

service above the price that would prevail in a competitive market.

(19) "Mercantile customer" means a commercial or industrial customer if the electricity consumed is

for nonresidential use and the customer consumes more than seven hundred thousand kilowatt hours

per year or is part of a national account involving multiple facilities in one or more states.

(20) -Municipal electric utility" means a municipal corporation that owns or operates facilities to

generate, transmit, or distribute electricity.

(21) "Noncompetitive retail electric service" means a component of retail electric service that is

noncompetitive as provided under division (B) of this section.

(22) "Nonfirm electric service" means electric service provided pursuant to a schedule filed under
section 4905.30 of the Revised Code or pursuant to an arrangement under section 4905.31 of the
Revised Code, which schedule or arrangement includes conditions that may require the customer to
curtail or interrupt electric usage during nonemergency circumstances upon notification by an electric

1/23/2011
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utility.

(23) "Percentage of income payment plan arrears" means funds eligible for cotlection through the

percentage of income payment plan rider, but uncollected as of July 1, 2000.

(24) °Person" has the same meaning as in section 1 59 of the Revised Code.

(25) "Advanced energy project" means any technologies, products, activities, or management practices

or strategies that facilitate the generation or use of electricity or energy and that reduce or support the
reduction of energy consumption or support the production of clean, renewable energy for industrial,
distribution, commercial, institutional, governmental, research, not-for-profit, or residential energy

users, including, but not limited to, advanced energy resources and renewable eo r(C) of section
"Advanced energy project" also includes any project described in division (A), (B),

4928.621 of the Revised Code.

(26) "Regulatory assets" means the unamortized net regulatory assets that are capitalized or deferred
on the regulatory books of the electric utility, pursuant to an order or practice of the public utilities.
commission or pursuant to generally accepted accounting principles as a result of a prior commission

rate-making decision, and that would otherwise have been charged to expense as incurred or would
not have been capitalized or otherwise deferred for future regulatory consideration absent commission

action. "Regulatory assets" includes, but is not limited to, all deferred demand-side management
costs; all deferred percentage of income payment plan arrears; post-in-service capitalized charges and
assets recognized in connection with statement of financial accounting standards no. 109 (receivables

from customers for income taxes); future nuclear decommissioning costs and fuel disposal costs as
those costs have been determined by the commission in the electric utility's most recent rate or

accounting application proceeding addressing such costs; the undepreciated costs of safety and
radiation control equipment on nuclear generating plants owned or leased by an electric utility; and
fuel costs currently deferred pursuant to the terms of one or more settlement agreements approved by

the commission.

(27) "Retail electric service" means any service involved in supplying or arranging for the supply of

electricity to ultimate consumers in this state, from the point of generation to the point of
consumption. For the purposes of this chapter, retail electric service includes one or more of the
following "service components" : generation service, aggregation service, power marketing service,
power brokerage service, transmission service, distribution service, ancillary service, metering service,

and billing and collection service.

(28) "Starting date of competitive retail electric service" means January 1, 2001.

(29) "Customer-generator" means a user of a net metering system.

(30) "Net metering" means measuring the difference in an applicable billing period between the

electricity supplied by an electric service provider and the electricity generated by a customer-

generator that is fed back to the electric service provider.

(31) "Net metering system" means a facility for the production of electrical energy that does all of the

following:

1/23/2011
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(a) Uses as its fuel either solar, wind, biomass, landfill gas, or hydropower, or uses a microturbine or a

fuel cell;

(b) Is located on a customer-generator's premises;

(c) Operates in parallel with the electric utility's transmission and distribution facilities;

(d) Is intended primarily to offset part or all of the customer-generator's requirements for electricity.

(32) "Self-generator" means an entity in this state that owns or hosts on its premises an electric
generation facility that produces electricity primarily for the owner's consumption and that may provide
any such excess electricity to another entity, whether the facility is installed or operated by the owner

or by an agent under a contract.

(33) "Rate plan" means the standard service offer in effect•on the effective date of the amendment of

this section by S.B. 221 of the 127th general assembly, July 31, 2008.

(34) "Advanced energy resource" means any of the following:

(a) Any method or any modification or replacement of any property, process, device, structure, or
equipment that increases the generation output of an electric generating facility to the extent such

efficiency is achieved without additional carbon dioxide emissions by that facility;

(b) Any distributed generation system consisting of customer cogeneration of electricity and thermal

output simultaneously;

(c) Clean coal technology that includes a carbon-based product that is chemically altered before
combustion to demonstrate a reduction, as expressed as ash, in emissions of nitrous oxide, mercury,

arsenic, chlorine, sulfur dioxide, or sulfur trioxide in accordance with the American society of testing
and materials standard D1757A or a reduction of inetal oxide emissions in accordance with standard
D5142 of that society, or clean coal technology that includes the design capability to control or prevent
the emission of carbon dioxide, which design capability the commission shall adopt by rule and shall be

based on economically feasible best available technology or, in the absence of a determined best
available technology, shall be of the highest level of economically feasible design capability for which

there exists generally accepted scientific opinion;

(d) Advanced nuclear energy technology consisting of generation III technology as defined by the

nuclear regulatory commission; other, later technology; or significant improvements to existing

facilities;

(e) Any fuel cell used in the generation of electricity, including, but not limited to, a proton exchange

membrane fuel cell, phosphoric acid fuel cell, molten carbonate fuel cell, or solid oxide fuel celi;

(f) Advanced solid waste or construction and demolition debris conversion technology, including, but
not limited to, advanced stoker technology, and advanced fluidized bed gasification technology, that

results in measurable greenhouse gas emissions reductions as calculated pursuant to the United States

environmental protection agency's waste reduction model (WARM).
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(g) Demand-side management and any energy efficiency improvement.

(35) °Renewable energy resource" means solar photovoltaic or solar thermal energy, wind energy,

power produced by a hydroelectric facility, geothermal energy, fuel derived from solid wastes, as
defined in section 3734.01 of the Revised Code, through fractionation, biological decomposition, or

other process that does not principally involve combustion, biomass energy, biologically derived
methane gas, or energy derived from nontreated by-products of the pulping process or wood
manufacturing process, including bark, wood chips, sawdust, and lignin in spent pulping liquors.
"Renewable energy resource" includes, but is not limited to, any fuel cell used in the generation of
electricity, including, but not limited to, a proton exchange membrane fuel cell, phosphoric acid fuel
cell, molten carbonate fuel cell, or solid oxide fuel cell; wind turbine located in the state's territorial
waters of Lake Erie; methane gas emitted from an abandoned coal mine; storage facility that will

promote the better utilization of a renewable energy resource that primarily generates off peak; or
distributed generation system used by a customer to generate electricity from any such energy. As
used in division (A)(35) of this section, "hydroelectric facility" means a hydroelectric generating facility
that is located at a dam on a river, or on any water discharged to a river, that is within or bordering

this state or within or bordering an adjoining state and meets all of the following standards:

(a) The facility provides for river flows that are not detrimental for fish, wildlife, and water quality,

including seasonal flow fluctuations as defined by the applicable licensing agency for the facility.

(b) The facility demonstrates that it complies with the water quality standards of this state, which

compliance may consist of certification under Section 401 of the "Clean Water Act of 1977," 91 Stat.
1598, 1599, 33 U.S.C. 1341, and demonstrates that it has not contributed to a finding by this state
that the river has impaired water quality under Section 303(d) of the "Clean Water Act of 1977," 114

Stat. 870, 33 U.S.C. 1313.

(c) The facility complies with mandatory prescriptions regarding fish passage as required by the federal
energy regulatory commission license issued for the project, regarding fish protection for riverine,

anadromous, and catadromous fish.

(d) The facility complies with the recommendations of the Ohio environmental protection agency and
with the terms of its federal energy regulatory commission license regarding watershed protection,
mitigation, or enhancement, to the extent of each agency's respective jurisdiction over the facility.

(e) The facility complies with provisions of the "Endangered Species Act of 1973," 87 Stat. 884, 16

U.S.C. 1531 to 1544, as amended.

(f) The facility does not harm cultural resources of the area. This can be shown through compliance
with the terms of its federal energy regulatory commission license or, if the facility is not regulated by
that commission, through development of a plan approved by the Ohio historic preservation office, to

the extent it has jurisdiction over the facility.

(g) The facility complies with the terms of its federal energy regulatory commission license or
exemption that are related to recreational access, accommodation, and facilities or, if the facility is not

regulated by that commission, the facility complies with similar requirements as are recommended by
resource agencies, to the extent they have jurisdiction over the facility; and the facility provides access

to water to the public without fee or charge.
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(h) The facility is not recommended for removal by any federal agency or agency of any state, to the

extent the particular agency has jurisdiction over the facility.

(B) For the purposes of this chapter, a retail electric service component shall be deemed a competitive
retail electric service if the service component is competitive pursuant to a declaration by a provision of
the Revised Code or pursuant to an order of the public utilities commission authorized under division

(A) of section 4928.04 of the Revised Code. Otherwise, the service component shall be deemed a

noncompetitive retail electric service.

Amended by 128th General Assembly File No. 47, SB 181, § 1, eff. 9/13/2010.

Amended by 128th General Assembly File No. 48, SB 232, § 1, eff. 6/17/2010.

Amended by 128th General Assembly File No. 9, HB 1, § 101.01, eff. 10/16/2009.

Effective Date: 10-05-1999; 01-04-2007; 2008 SB221 07-31-2008
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4928.64 Electric distribution utility to provide electricity

from alternative energy resources.

(A)(1) As used in sections 4928.64 and 4928.65 of the Revised Code, "alternative energy resource" means
an advanced energy resource or renewable energy resource, as defined in section 4928.01 of the Revised
Code that has a placed-in-service date of January 1, 1998, or after; a renewable energy resource created on
or after January 1, 1998, by the modification or retrofit of any facility placed in service prior to January 1,
1998; or a mercantile customer-sited advanced energy resource or renewable energy resource, whether
new or existing, that the mercantile customer commits for integration into the electric distribution utility's
demand-response, energy efficiency, or peak demand reduction programs as provided under division (A)(2)
(c) of section 4928.66 of the Revised Code, including, but not limited to, any of the following:

(a) A resource that has the effect of improving the relationship between real and reactive power;

(b) A resource that makes efficient use of waste heat or other thermal capabilities owned or controlled by a

mercantile customer;

(c) Storage technology that allows a mercantile customer more flexibility to modify its demand or load and

usage characteristics;

(d) Electric generation equipment owned or controlled by a mercantile customer that uses an advanced

energy resource or renewable energy resource;

(e) Any advanced energy resource or renewable energy resource of the mercantile customer that can be

utilized effectively as part of any advanced energy resource plan of an electric distribution utility and would

otherwise qualify as an alternative energy resource if it were utilized directly by an electric distribution

utility.

(2) For the purpose of this section and as it considers appropriate, the public utilities commission may

classify any new technology as such an advanced energy resource or a renewable energy resource.

(B) By 2025 and thereafter, an electric distribution utility shall provide from alternative energy resources,

including, at its discretion, alternative energy resources obtained pursuant to an electricity supply contract,

a portion of the electricity supply required for its standard service offer under section 4928.141 of the

Revised Code, and an electric services company shall provide a portion of its electricity supply for retail

consumers in this state from alternative energy resources, including, at its discretion, alternative energy

resources obtained pursuant to an electricity supply cantract. That portion shall equal twenty-five per cent

of the total number of kilowatt hours of electricity sold by the subject utility or company to any and all retail

electric consumers whose electric load centers are served by that utility and are located within the utility's

certified territory or, in the case of an electric services company, are served by the company and are located
within this state. However, nothing in this section precludes a utility or company from providing a greater

percentage. The baseline for a utility's or company's compliance with the alternative energy resource

requirements of this section shall be the average of such total kilowatt hours it sold in the preceding three

calendar years, except that the commission may reduce a utility's or company's baseline to adjust for new

economic growth in the utility's certified territory or, in the case of an electric services company, in the

company's service area in this state.

Of the alternative energy resources implemented by the subject utility or company by 2025 and^'» -^^ -Z4

(1) Half may be generated from advanced energy resources;
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(2) At least half shall be generated from renewable energy resources, including one-half per cent from solar

energy resources, in accordance with the following,benchmarks:

By end of year
Renewable energy resources Solar energy resources

0.25% 0.004%
2009

0.50% 0.010%
2010

. . 1% 0.030%
2011

1.5% 0.060%
2012

2%
0..090%

2013

2.5% 0.12%
2014

3.5% 0.15%
2015

4.5% 0.18%
2016
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2017 5.5% 0.22%

2018 6.5% 0.26%

2019 7.5% 0.3%

2020 8 . 5% 0.34%

2021 9.5% 0.38%

2022 10.5% 0.42%

2023 11.5% 0.46%

2024 and each calendar year thereafter 12.5% 0.5%

(3) At least one-half of the renewable energy resources implemented by the utility or company shall be met
through facilities located in this state; the remainder shall be met with resources that can be shown to be

deliverable into this state.

(C)(1) The commission annually shall review an electric distribution utility's or electric services company's
compliance with the most recent applicable benchmark under division (B)(2) of this section and, in the
course of that review, shall identify any undercompliance or noncompliance of the utility or company that it
determines is weather-related, related to equipment or resource shortages for advanced energy or
renewable energy resources as applicable, or is otherwise outside the utility's or company's control.

(2) Subject to the cost cap provisions of division (C)(3) of this section, if the commission determines, after
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notice and opportunity for hearing, and based upon its findings in that review regarding avoidable
undercompliance or noncompliance, but subject to division (C)(4) of this section, that the utility or company
has failed to comply with any such benchmark, the commission shall impose a renewable energy compliance

payment on the utility or company.

(a) The compliance payment pertaining to the solar energy resource benchmarks under division (B)(2) of
this section shall be an amount per megawatt hour of undercompliance or noncompliance in the period
under review, starting at four hundred fifty dollars for 2009, four hundred dollars for 2010 and 2011, and
similarly reduced every two years thereafter through 2024 by fifty dollars, to a minimum of fifty dollars.

(b) The compliance payment pertaining to the renewable energy resource benchmarks under division(B)(2)
of this section shall equal the number of additional renewable energy credits that the electric distribution
utility or electric services company would have needed to comply with the applicable benchmark in the
period under review times an amount that shall begin at forty-five dollars and shall be adjusted annually by
the commission to reflect any change in the consumer price index as defined in section 101.27 of the

Revised Code, but shall not be less than forty-five dollars.

(c) The compliance payment shall not be passed through by the electric distribution utility or electric
services company to consumers. The compliance payment shall be remitted to the commission, for deposit
to the credit of the advanced energy fund created under section 4928.61 of the Revised Code. Payment of
the compliance payment shall be subject to such collection and enforcement procedures as apply to the
collection of a forfeiture under sections 4905.55 to 4905.60 and 4905.64 of the Revised Code.

(3) An electric distribution utility or an electric services company need not comply with a benchmark under
division (B)(1) or (2) of this section to the extent that its reasonably expected cost of that compliance
exceeds its reasonably expected cost of otherwise producing or acquiring the requisite electricity by three
per cent or more. The cost of compliance shall be calculated as though any exemption from taxes and

assessments had not been granted under section 5727.75 of the Revised Code.

(4)(a) An electric distribution utility or electric services company may request the commission to make a
force majeure determination pursuant to this division regarding all or part of the utility's or company's

compliance with any minimum benchmark under division (B)(2) of this section during the period of review

occurring pursuant to division (C)(2) of this section. The commission may require the electric distribution

utility or electric services company to make solicitations for renewable energy resource credits as part of its

default service before the utility's or company's request of force majeure under this division can be made.

(b) Within ninety days after the filing of a request by an electric distribution utility or electric services

company under division (C)(4)(a) of this section, the commission shall determine if renewable energy

resources are reasonably available in the marketplace in sufficient quantities for the utility or company to

comply with the subject minimum benchmark during the review period. In making this determination, the

commission shall consider whether the electric distribution utility or electric services company has made a

good faith effort to acquire sufficient renewable energy or, as applicable, solar energy resources to so

comply, including, but not limited to, by banking or seeking renewable energy resource credits or by seeking

the resources through long-term contracts. Additionally, the commission shall consider the availability of

renewable energy or solar energy resources in this state and other jurisdictions in the P]M interconnection

regional transmission organization or its successor and the midwest system operator or its successor.

(c) If, pursuant to division (C)(4)(b) of this section, the commission determines that renewable energy or
solar energy resources are not reasonably available to permit the electric distribution utility or electric
services company to comply, during the period of review, with the subject minimum benchmark prescribed
under division (B)(2) of this section, the commission shall modify that compliance obligation of the utility or

httv://codes.ohio.gov/orc/4928.64 1/23/2011
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company as it determines appropriate to accommodate the finding. Commission modification shall not
automatically reduce the obligation for the electric distribution utility's or electric services company's

compliance
in subsequent years. If it modifies the electric distribution utility or electric services company

obligation under division (C)(4)(c) of this section, the commission may require the utility or company, if

sufficient renewable energy resource credits exist in the marketpl`ace, to acquire additional renewable
energy resource credits in subsequent years equivalent to the utility's or company's modified obligation

under division (C)(4)(c) of this section.

(5) The commission shall establish a process to provide for at least an annual review of the alternative

energy resource market in this state and in the service territories of the regional transmission organizations

that manage transmission systems located in this state. The commission shall use the results of this study

to identify any needed changes to the amount of the renewable energy compliance payment specified under

divisions (C)(2)(a) and (b) of this section. SpeciHcally, the commission may increase the amount to ensure
that payment of compliance payments is not used to achieve compliance with this section in lieu of actually

acquiring or realizing energy derived from renewable energy resources. However, if the commission finds

that the amount of the compliance payment should be otherwise changed, the commission shall present this

finding to the general assembly for legislative enactment.

(D)(1) The commission annually shall submit to the general assembly in accordance with section 101_68 of

the Revised Code a report describing the compliance of electric distribution utilities and electric services

companies with division (B) of this section and any strategy for utility and company compliance or for

encouraging the use of alternative energy resources in supplying this state's electricity needs in a manner

that considers available technology, costs, job creation, and'economic impacts. The commission shall allow

and consider public comments on the report prior to its submission to the general assembly. Nothing in the

report shall be binding on any person, including any utility or company for the purpose of its compliance

with any benchmark under division (B) of this section, or the enforcement of that provision under division

(C) of this section.

(2) The governor, in consultation with the commission chairperson, shall appoint an alternative energy
advisory committee. The committee shall examine available technology for and related timetables, goals,
and costs of the alternative energy resource requirements under division (B) of this section and shall submit

to the commission a semiannual report of its recommendations.

(E) All costs incurred by an electric distribution utility in complying with the requirements of this section
shall be bypassable by any consumer that has exercised choice of supplier under section 4928.03 of the

Revised Code.

Amended by 128th General Assembly File No. 48, SB 232, § 1, eff. 6/17/2010.

Amended by 128th General Assembly ch. 1, HB 2, § 101.01, eff. 7/1/2009.

Effective Date: 2008 SB221 07-31-2008
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4928.65 Using renewable energy credits.

An electric distribution utility or electric services company may use renewable energy credits any time
in the five calendar years following the date of their purchase or acquisition from any entity, including,
but not limited to, a mercantile customer or an owner or operator of a hydroelectric generating facility
that is located at a dam on a river, or on any water discharged to a river, that is within or bordering

this state or within or bordering an adjoining state, for the purpose of complying with the renewable
energy and solar energy resource requirements of division (B)(2) of section 4928.64 of the Revised
Code. The public utilities commission shall adopt rules specifying that one. unit of credit shall equal one
megawatt hour of electricity derived from renewable energy resources, except that, for a generating

facility of seventy-five megawatts or greater that is situated within this state and has committed by
December 31, 2009, to modify or retrofit its generating unit or units to enable the facility to generate
principally from biomass energy by June 30, 2013, each megawatt hour of electricity generated
principally from that biomass energy shall equal, in units of credit, the product obtained by multiplying
the actual percentage of biomass feedstock heat input used to generate such megawatt hour by the

quotient obtained by dividing the then existing unit dollar amount used to determine a renewable
energy compliance payment as provided under division (C)(2)(b) of section 4928.64 of the Revised
Code by the then existing market value of one renewable energy credit, but such megawatt hour shall
not equal less than one unit of credit. The rules also shall provide for this state a system of registering
renewable energy credits by specifying which of any generally available registries shall be used for that
purpose and not by creating a registry. That selected system of registering renewable energy credits
shall allow a hydroelectric generating facility to be eligible for obtaining renewable energy credits and
shall allow customer-sited projects or actions the broadest opportunities to be eligible for obtaining

renewable energy credits.

Effective Date: 2008 SB221 07-31-2008; 2009 HB2 07-01-2009

a,+„•i r.nc1PC nhio.gov3orc/4928.65 1/23/2011



Lawriter - ORC - 4928.02 State policy. Page 1 of 2

4928.02 State policy.

It is the policy of this state to do the following throughout this state

(A) Ensure the availability to consumers of adequate, reliable, safe, efficient, nondiscriminatory, and

reasonably priced retail electric service;

(B) Ensure the availability of unbundled and comparable retail electric service that provides consumers

with the supplier, price, terms, conditions, and quality options they elect to meet their respective

needs;

(C) Ensure diversity of electricity supplies and suppliers, by giving consumers effective choices over
the selection of those supplies and suppliers and by encouraging the development of distributed and

small generation facilities;

(D) Encourage innovation and market access for cost-effective supply-'and demand-side retail electric
service including, but not limited to, demand-side management, time-differentiated pricing, and

implementation of advanced metering infrastructure;

(E) Encourage cost-effective and efficient access to information regarding the operation of the
transmission and distribution systems of.electric utilities in order to promote both effective customer
choice of retail electric service and the development of performance standards and targets for service

quality for all consumers, including annual achievement reports written in plain language;

(F) Ensure that an electric utility's transmission and distribution systems are available to a customer-
generator or owner of distributed generation, so that the customer-generator or owner can market and

deliver the electricity it produces;

(G) Recognize the continuing emergence of competitive electricity markets through the development

and implementation of flexible regulatory treatment;

(H) Ensure effective competition in the provision of retail electric service by avoiding anticompetitive

subsidies flowing from a noncompetitive retail electric service to a competitive retail electric service or
to a product or service other than retail electric service, and vice versa, including by prohibiting the

recovery of any generation-related costs through distribution or transmission rates;

(I) Ensure retail electric service consumers protection against unreasonable sales practices, market

deficiencies, and market power;

(J) Provide coherent, transparent means of giving appropriate incentives to technologies that can

adapt successfully to potential environmental mandates;

(K) Encourage implementation of distributed generation across customer classes through regular
review and updating of administrative rules governing critical issues such as, but not limited to,

interconnection standards, standby charges, and net metering;

(L) Protect at-risk populations, including, but not limited to, when consid

any new advanced energy or renewable energy resource;

http://codes.ohio.gov/orc/4928.02
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(M) Encourage the education of small business owners in this state regarding the use of, and
encourage the use of, energy efficiency programs and alternative energy resources in their businesses;

(N) Facilitate the state's effectiveness in the global economy. In carrying out this policy, the
commission shall consider rules as they apply to the costs of electric distribution infrastructure,

including, but not limited to, line extensions, for the purpose of development in this state.

Effective Date: 10-05-1999; 2008 SB221 07-31-2008
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nn_m Definitions
Effective: 12/10/2009

rr+
(A) "Advanced energy fund" has the meaning set forth in section 4928.61 of the Revised Code.

(B) "Advanced energy resource" has the meaning set forth in division (A)(34) of section 4928.01 of the

Revised Code.
(C) "Alternative energy resource" has the meaning set forth in division (A)(1) of secfion 4928.64 of the

Revised Code.
(D) "Biologically derived methane gas" means landfill methane gas; or gas from the anaerobic digestion

of organic materials, including animal waste, municipal wastewater, institutional and industrial
organic waste, fbod waste, yard waste, and agricultural crops and residues.

(E) "Biomass energy" means energy produced from organic material derived from plants or animals and
available on a renewable basis, including but not limited to: agricultural crops, tree crops, crop by-
products and residues; wood and paper manufacturing waste, including nontreated by-products of
the wood manufacturing or pulping process, such as bark, wood chips, sawdust, and lignin in spent
pulping liquors; forestry waste and residues; other vegetation waste, including landscape or right-of-
way trimmings; algae; food waste; animal wastes and by-products (including fats, oils, greases and
manure); biodegradable solid waste; and biologically derived methane gas.

(F) "Clean coal technology" means any technology that removes or has the design capability to remove
criteria pollutants and carbon dioxide from an electric generating facility that uses coal as a#uel or
feedstock as identified in the control plan requirements in paragraph (C) of rule 4901:1-41-03 of the

Administrative Code.
(G) "Co-firing" means simultaneously using multiple fuels in the generation of electricity. In the event of

co-firing, the proportion of energy input comprised of a renewable energy resource shall dictate the
proportion of electricity output from the facility that can be considered a renewable energy resource.

(H) "Commission" means the public utilities commission of Ohio.

(1) "Deliverable into this state" means that the electricity originates from a facility within a state
contiguous to Ohio. It may also include electricity originating from other locations, pending a
demonstration that the electricity could be physically delivered to the state.

(J) "Demand response" has the meaning set forth in rule 4901:1-39-01 of the Administrative Code.

(K) "Demand-side management" has the meaning set forth in paragraph (F) of rule 4901:5-5-01 of the

Administrative Code.
(L) "Distributed generation" means electricity production that is on-site and is connected to the electricity

grid.
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(M) "Double-counting" means utilizing renewable energy, renewable energy credits, or energy efficiency

savings to do any of the following:
(1) Satisfy multiple Ohio state renewable energy requirements or such requirements for more

than one state.
(2) Comply with both the energy efficiency and advanced energy statutory benchmarks.

(3) Supportmultiple voluntary product offerings

- (4) Substantiate multiple marketing claims.

(5) Some combination of these.
(N) "Electric generating facility" means a power plant or other facility where electricity is produced.

(0) "Electric services company" has the meaning set forth in division (A)(9) of section 4928.01 of the

Revised Code.
(P) "Electric utility" has the meaning set forth in division (A)(1 1) of section 4928.01 of the Revised Code.

(Q) "Energy efficiency" has the meaning set forth in rule 4901:1-39-01 of the Administrative Code.

(R) "Energy storage" means a facility or technology that permits the storage of energy for future use as

electricity.
(S) "Fuel cell" means a device that uses an electrochemical energy conversion process to produce

electricity.
(T) "Geothermal energy" means hot water or steam extracted from geothermal reservoirs in the earth's

crust and used for electricity generation..
(U) "Hydroelectric energy" means electricity generated by a hydroelectric facility as defined in division

(A)(35) of section 4928.01 of the Revised Code.
(V) "Hydroelectric facility" has the meaning set forth in division (A)(35) of section 4928.01 of the Revised

Code.
(W) "Mercantile customer' has the meaning set forth in division (A)(19) of section 4928.01 of the Revised

Code.
(X) "MISO" means "Midwest Independent Transmission System Operator, Inc." or any successor

regional transmission organization.
(Y) "Person" shall have the meaning set forth in division (A)(24) of section 4928.01 of the Revised Code.

(Z) "PJM" means "PJM Interconnection, LLC" or any successor regional transmission organization.

(AA) "Placed-in-service" means when a facility or technology becomes operational.

(BB) "Renewable energy credit" means the environmental attributes associated with one megawatt-hour
of electricity generated by a renewable energy resource, except for electricity generated by facilities
as described in paragraph (E) of rule 4901:1-40-04 of the Administrative Code.

(CC) "Renewable energy resource" has the meaning set forth in division (A)(35) of section 4928.01 of the

Revised Code.
(DD) "Solar energy resources" means solar photovoltaic andlor solar thermal resources.

(EE) "Solar photovoltaic" means energy from devices which generate electricity directly from sunlight

through the movement of electrons.
(FF) "Solar thermal" means the concentration of the sun's energy, typically through the use of lenses or

mirrors, to drive a generator or engine to produce electricity.

(GG) "Solid wastes" has the meaning set forth in section 3734.01 of the Revised Code.
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(HH) "Staff' means the commission staff or its authorized representative.

(II) "Standard service offer" means an electric utility offer to provide consumers, on a comparable and
nondiscriminatory basis within its certified territory, all competitive retail electric services necessary
to maintain essential electric service to consumers, including a firm supply of electric generation

service.
(JJ) "Wind energy" means electricity generated from wind turbines, windmills, or other technology that

converts wind into electricity.

Effective: 12/10/2009
R.C. 119.032 Review Date(s): 9/30/2013
Promulgated Under: R.C. 111.15
Statutory Authority: R.C. 4905.04 4905.06 4928.01 4928.02 4928.64 4928.65
Rule Amplifies: R.C. 4928.01, 4928.64 4928.65

4901:1-40-02 Purpose and Scope Effective: 12/10/2009

(A) This chapter addresses the implementation of the alternative energy portfolio standard, including the
as detailed in sections 4928.64 and 4928.65 of theewable energy creditsfi ,renon oincorporat

Revised Code respectively. Parties affected by these alternative energy portfolio standard rules
include all Ohio electric utilities and all electric services companies serving retail electric customers
in Ohio. Any entities that do not serve Ohio retail electric customers shall not be required to comply
with the terms of the alternative energy portfolio standard.

(B) The commission may, upon an application or a motion filed by a party, waive any requirement of this
chapter, other than a requirement mandated by statute, for good cause shown.

Effective: 12/10/2009
R.C. 119.032 Review Date(s): 9/30/2013
Promulgated Under: R.C. 111.15
Statutory Authority: R.C. 4905.04, 4905.06 4928.01 4928.02 4928.64 4928.65
Rule Amplifies: R.C. 4928.01 4928.02 4928.64 4928.65

4901:1-40-03 Requirements

(A)

Effective: 12/10/209

All electric utilities and affectgd electric services companies shall ensure that, by the end of the year
2024 and each year thereafter, electricity from alternative energy resources equals at least twenty-
five per cent of their retail electric sales in the state.

(1) Up to half of the electricity supplied from alternative energy resources may be generated
from advanced energy resources.

(2) At least half of the electricity supplied from alternative energy resources shall be generated
from renewable energy resources, including solar energy resources, in accordance with the
following annual benchmarks:

Annual benchmarks for alternative energy resources generated from renewable and solar energy

B end of ear: Renewable energy resources Solar energy resources

2009 0.25% 0.004%

2010 0.50% 0.01%

2011 1 0% 0.03%

2012 1.5% 0.06%

2013 2.0% 0.09%
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B end of year: Renewable energy resources Solar ener resources

2014 2.5% 0.12%
°

2015 3.5% 0.15%

4.5% 0.18 /o

2017 5.5% ^00.22

2018 6.5% 0.26%

2019 7.5% 0.30%

2020 8.5% 0.34%

2021 9.5% 0.38%

2022 10.5% 0.42%

2023 11.5% 0.46%

2024 and each ear thereafter
012.5% 0.50%

(B)

(a) At least half of the annual renewable energy resources, including solar energy
resources, shall be met through electricity generated by facilities located in this
state. Facilities located in the state shall include a hydroelectric generating facility
that is located on a river that is within or bordering this state, and wind turbines
located in the state's territorial waters of Lake Erie.

(b) To qualify towaids a benchmark, any electricity from renewable energy resources,
including solar energy resources, that originates from outside of the state must be
shown to be deliverable into this state.

(3) All costs incurred by an electric utility in complying with the requirements of section 4928.64
of the Revised Code, shall be avoidable by any consumer that has exercised choice of
electricity supplier, during such time that a customer is served by an electric services

company.
The baseline for compliance with the alternative energy resource requirements shall be determined

using the following methodologies:
(1) For electric utilities, the baseline shall be computed as an average of the three preceding

calendar years of the total annual number of.kilowatt-hours of electricity sold under its
standard service offer to any and all retail electric customers whose electric load centers are
served by that electric utility and are located within the electric utility's certified territory. The
calculation of the baseline shall be based upon the average, annual, kilowatt-hour sales
reported in that electric utility's three most recent forecast reports or reporting forms.

(2) For electric services companies, the baseline shall be computed as an average of the three
preceding calendar years of the total annual number of kilowatt-hours of electricity sold to
any and all retail electric consumers served by the company in the state, based upon the
kilowatt-hour sales in the electric services company's most recent quarterly market-
monitoring reports or reporting forms.
(a) If an electric services company has not been continuously supplying Ohio retail

electric customers during the preceding three- calendar years, the baseline shall be
computed as an average of annual sales data for all calendar years during the
preceding three years in which the electric services company was serving retait

customers.
(b) For an electric services company with no retail electric sales in the state during the

preceding three calendar years, its initial baseline shall consist of a reasonable
projection of its retail electric sales in the state for a full calendar year. Subsequent
baselines shall consist of actual sales data, computed in a manner consistent with
paragraph (B)(2)(a) of this rule.

(3) An electric utility or electric services company may file an applicaGon requesting a reduced
baseline to reflect new economic growth in its service territory or service area. Any such
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application shall include a justification indicating why timely compliance based on the
unadjusted baseline is not feasible, a schedule for achieving compliance based on its
unadjusted baseline, quantification of a new change in the rate of economic growth, and a
methodology for measuring economic activity, including objective measurement parameters

and quantification methodologies.
(C) Beginning in the year 2010, each electric utility and electric services company annually shall file a

plan for compliance with future annual advanced- and renewable-energy benchmarks, including
solar, utilizing at least a ten-year planning horizon. This plan, to be filed by April fifteenth of each

year, shall include at least the following items:

(1) Baseline for the current and future calendar years.

(2) Supply portfolio projection, including both generation fleet and power purchases.

(3) A description of the methodology used by the company to evaluate its compliance options.

(4) A discussion of any perceived impediments to achieving compliance with required
benchmarks, as well as suggestions for addressing any such impediments.

Effective: 12/10/2009
R.C. 119.032 Review Date(s): 9/30/2013
Promulgated Under: R.C. 111.15
Statutory Authority: R.C. 4905.04 4905.06 4928.02 4928.64
Rule Amplifies: R.C. 4928.64

n oni -i-dn_na Qualified Resources
Effective: 12/1012009

(A) The following resources or technologies, if they have a placed-in-service date ot January i, iyya, ul
after, are qualified resources for meeting the renewable energy resource benchmarks:

(1) Solar photovoltaic or solar thermal energy.

(2) Wind energy.

(3) Hydroelectric energy.

(4) Geothermal energy.
(5) Solid waste energy derived from fractionalization, biological decomposition, or other process

that does not principally involve combustion.

(6) Biomass energy.

(7) Energy from a fuel cell.

(8) A storage facility, if it complies with the following requirements:

(a) The electricity used to pump the resource into a storage reservoir must qualify as a
renewable energy resource, or the equivalent renewable energy credits are

obtained.
(b) The amount of energy that may qualify from a storage facility is the amount of

electricity dispatched from the storage facility.

(9) Distributed generation system used by a customer to O(>rate electricity from one of the
resources or technologies listed in paragraphs to A 8 of this rule.

(10) A renewable energy resource created on or after January 1, 1998, by the modification or
retrofit of any facility placed in service prior to January 1, 1998.
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(B) The following resources or technologies, if they have a placed-in-service date of January 1, 1998, or
after, are qualified resources for meeting the advanced energy resource benchmarks:

(1) Any modification to an electric generating facility that increases its generation output without
increasing the facility's carbon dioxide emissions (tons per year) in coinparison to its actual
annual carbon dioxide emissions preceding the modification. In such an instance, it is the
incremental increase in generation output that may be quantified and applied toward an

advanced energy requirement.
(2) Any distributed generation system, designed primarily to meet the energy needs of the

customer's facility that utilizes co-generation of electricity and thermal output simultaneously.

(3) Clean coal technology.

(4) Advanced nuclear energy technology, from:
(a) Advanced nuclear energy technology consisting of generation III technology as

defined by the nuclear regulatory commission or other later technology.

(b) Significant improvements to existing facilities. In such an instance, it is the
incremental increase in generation attributable to the improvement that may be
quantified and applied toward an advanced energy requirement. Extension of the life
of existing nuclear generation capacity shall not qualify as advanced nuclear energy

technology.

(5) Energy from a fuel cell.
(6) Advanced solid waste or construction and demolition debris conversion technology that

results in measurable greenhouse gas emission reductions.

(7) Demand-side management and energy efficiency, above and beyond that used to comply

with any other regulatory standard or programs.
(C) The following new or existing mercantile customer-sited resources may be qualified resources for

meeting electric utilities' annual, renewable- or advanced-energy resource benchmarks, as
applicable, provided that it does not constitute double-counting for any other regulatory requirement
and that the mercantile customer has committed the resource for integration into the electric utility's
demand-response, energy efficiency, or peak-demand reduction programs pursuant to rule 4901:1-

39=08 of the Administrative Code.
(1) Renewable energy resources from mercantile customers include the following:

(a) Electric generation equipment that uses a renewable energy resource and is owned
or controlled by a mercantile customer.

(b) Any renewable energy resource of the mercantile customer that can be utilized
effectively as part of an alternative energy resource plan of an electric utility and
would otherwise qualify as a renewable energy resource if it were utilized directly by

an electric utility.
(2) Advanced energy resources from mercantile customers include the following:

(a) A resource that improves. the relationship between real and reacfive power.

(b) A mercantile customer-owned or controlled resource that makes efficient use of
waste heat or other thermal capabilities.

(c) Storage technology that allows a mercantile customer more flexibility to modify its
demand or load and usage characteristics.

(d) Electric generation equipment owned or controlled by a mercantile customer that
uses an advanced energy resource.
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(e) Any advanced energy resource of the mercantile customer that can be utilized
effectively as part of an advanced energy resource plan of an electric utility and
would otherwise qualify as an advanced energy resource if it were utilized directly by

an electric utility.
(D) An electric utility or electric services company may use renewable energy credits (REC) to satisfy all

or part of a renewable energy resource benchmark, including a solar energy resource benchmark.

(1) To be eligible for use towards satisfying a benchmark, a REC must originate from a facility
that meets the definition of a renewable energy resource, including solar energy resources,
and be measured by a utility-grade meter in compliance with paragraph B of rule 4901:1-10-
05 of the Administrative Code, for facilities with generating capacity of more than six
kilowatts. Such facilifies could include a mercantile customer-sited resource that is not
committed for integration into an electric utility's demand-response, energy efficiency, or
peak-demand reduction program pursuant to rule 4901:1-39-08 of the Administrative Code
but that otherwise qualifies under the terms of paragraph (A) of this rule.

(2) To use RECs as a means of achieving partial or complete compliance, an electric utility or
electric services company must be a registered member in good standing of at least one of

the following:
(a) The PJM's generation attributes tracking system.

(b) The MISO's renewable energy tracking system.

(c) Another credible tracking system approved for use by the commission.

(3) A REC may be used for compliance any time in the five calendar years following the date of

its initial purchase or acquisition.

(4) Double counting is prohibited.
(5) The RECs must be associated with electricity that was generated no earlier than July 31,

2008.
(E) For a geoerating facility of seventy-five megawatts or greater that is situated within this state and has

committed by December 31, 2009, to modify or retrofit its generating unit or units to enable the facility
to generate principally from biomass energy by June 30, 2013, the number of RECs produced by
each megawatt-hour of electricity generated principally from biomass energy shall equal the actual
percentage of biomass feedstock heat input used to generate such megawatt-hour multiplied by the
quotient obtained by dividing the then existing unit dollar amount used to determine a renewable
energy compliance payment as provided under division (C)(2)(b) of section 4928.64 of the Revised
Code, by the then existing market value of one REC, but such megawatt-hour shall not equal less

than one credit.
(F) An entity seeking resource qualification shall file an application for certification of its resources or

technologies, upon such forms as may be prescribed by the commission. The application shall
include a determination of deliverability to the state in accordance with paragraph (I) of rule 4901:1-

40=01 of the Administrative Code.
(1) Any interested person may file a motion to intervene and file comments and objections to

any application filed under this rule within twenty days of the date of the filing of the

application.
(2) The commission may approve, suspend, or deny an application within sixty days of it being

filed. If the commission does not act within sixty days, the application is deemed
automatically approved on the sixty-first day after the date filed.

(3) If the commission suspends the application, the applicant shall be notified of the reasons for
such suspension and may be directed to furnish additional information. The commission may
act to approve or deny a suspended application within ninety days of the date that the

application was suspended.
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(4) Upon commission approval, the applicant shall receive notification of approval and a
numbered certificate where applicable. The commission shall provide this certificate number

to the appropriate attribute tracking system.
(5) Representatives of certified facilities must notify the commission within thirty days of any

material changes in information previously submitted to the commission during the
certification process. Failure to do so may result in revocation of certification status.

(6) Certification of a resource or technology shall not predetermine compliance with annual
benchmarks, and does not constitute any commission position regarding cost recovery.

(G) At its discretion, the commission may classify any new technology or additional resource as an
advanced- or renewable-energy resource. Any interested person may request a hearing on such

classification.

Effective: 12/1012009
R.C. 119.032 Review Date(s): 9/30/2013
Promulgated Under: R.C. 111.154905 4928.65 28.64 4928.65
Statutory Authority: R.C. 4901.13, 4905.04

R.U.Rule Amplifies:

ww^a^mT/ ^ r r •..^ ^ ^ an shallm
(A)

p y
Unless otherwise ordered by the commission, each electric utility and electric services co
file by April fifteenth of each year, on such forms as may be published by the commission, an annual
alternative energy portfolio status report analyzing all activities undertaken in the previous calendar
year to demonstrate how the applicable alternative energy portfolio benchmarks and planning
requirements have or will be met. Staff shall conduct annual compliance reviews with regard to the
benchmarks under the alternative energy portfolio standard.
(1) Beginning in the year 2010, the annual review will include compliance with the most recent

applicable renewable- and solar-energy resource benchmark.

(2) Beginning in the year 2025, the annual review will include compliance with the most recent
applicable advanced energy resource benchmark.

(3) The annual compliance reviews shall consider any under-compliance an electric utility or
electric services company asserts is outside its control, including but not limited to, the

following:

(a) Weather-related causes.
(b) Equipment shortages for renewable or advanced energy resources.

(c) Resource shortages for renewable or advanced energy resources.

(B) Any person may file comments regarding the electric utility's or electric services company's
alternative energy portfolio status report within thirty days of the filing of such report.

(C) Staff shall review each electric utility's or electric services company's alternative energy
portfolio status report and any timely filed comments, and file its findings and
recommendations and any proposed modifications thereto.

(D) The commission may schedule a hearing on the alternative energy portfolio status report.

Effective: 1 211 0/2 0 09
R.C. 119.032 Review Date(s): 9/3012013
Promulgated Under: R.C. 111 •15



4901:1-40
Page-9-

Published: January 22, 2010

Statutory Authority: R.C. 4901.13 4905.04 4905.06 4928.02 4928.64 4928.65
Rule Amplifies: R.C. 4928.64 4928.65

49011-40-06 Force Majeure Effective: 12/10/2009

An electric utility or electric services company may seek a force majeure determination from the commission
for all or part of a minimum renewable- or solar-energy benchmark.

(A) A decision on a request for a force majeure determination will be rendered within ninety days of an
efectric utility or electric services company filing a request for such determination. The process and
timeframes for such a determination shall be set by entry of the commission, the legal director,
deputyJegal director, or attorney examiner.
(1) At the time of requesting such a determination from the commission, an electric utility or

electric services company shall demonstrate that it pursued all reasonable compliance
options including, but not limited to, renewable energy credit (REC) solicitations, REC
banking, and long-term contracts.

(2) The request shall include an assessment of the availability of qualified in-state resources, as
well as qualified resources within the territories of PJM and the MISO.

(B) If the commission determines that force majeure conditions exist, it may modify that compliance
obligation of the electric utility or electric services company, as it considers appropriate to
accommodate the finding.

(1) Such modification does noYautomatically reduce future-year obligations.

(2) The commission retains the right to increase a future year's compliance obligation by the
amount of any under compliance in a previous year that is attributed to a force majeure

determination.

Effective: 12/10/2009
R.C. 119.032 Review Date(s): 9/30/2013
Promulgated Under: R.C. 111.15
Statutory Authority: R.C. 4901.13 4905.04 4905.06 4928.02 4928.64
Rule Amplifies: R.C. 4928.64

4901:1-40-07 Cost Cap
Effective: 12/10/2009

or electric services company may file an application requesting a determination fromutilitil t yr c(A) An e ec
the commission that its reasonably expected cost of compliance with an advanced energy resource
benchmark would exceed its reasonably expected cost of generation to customers by three per cent
or more. The process and timeframes for such a determination shall be set by entry of the
commission, the legal director, deputy legal director, or attorney examiner.

(1) The burden of proof for substantiating such a claim shall remain with the electric utility or

electric services company.
(2) An electric utility or electric services company shall pursue all reasonable compliance

options prior to requesting such a determination from the commission.

(3) In the case that the commission makes such a determination, the electric utility or electric
services company may not be required to fully comply with that specific benchmark.

(B) An electric utility or electric services company may file an application requesting a
determination from the commission that its reasonably expected cost of compliance
with a renewable energy resource benchmark, including a solar energy resource
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benchmark, would exceed its reasonably expected cost of generation to customers
by three per cent or more. The process and timeframes for such a determination
shall be set by entry of the commission, the legal director, deputy legal director, or

attorney examiner.
(1) The burden of proof for substantiating such a claim shall remain with the

electric utility or electric services company.

(2) An electric utility or electric services company shall pursue all reasonable
compliance options"prior to requesting such a determination from the

commission.
(3) In the case that the commission makes such a determination, the electric

utility or electric services company may not be required to fully comply with

that specific benchmark.

(C) Calculations involving a three per cent cost cap shall consist of comparing the total expected
cost of generation to customers of an electric utility or electric services company, while
satisfying an alternative energy portfolio standard requirement, to the total expected cost of
generation to customers of the electric utility or electric services company without satisfying
that alternative energy portfolio standard requirement.

(D) Any costs included in a commission-approved unavoidable surcharge for construction or
environmental expenditures of generation resources shall be excluded from consideration
as a cost of compliance under the terms of the alternative energy portfolio standard and
therefore, would not count against the applicable cost cap. Such costs should, however, be
included in the calculation of the total expected cost of generation to customers described in

paragraph (C) of this rule. provision
gered e

(E) If the commission makes a determination that a three p^h each benchmark upgo the pohnt
electric utility or electric services company shall comply
that the three per cent increment would be reached for each benchmark.

Effective: 12/10/2009
R.C. 119.032 Review Date(s): 9/30/2013
Promulgated Under: R.C. 111.15
Statutory Authority: R.C. 4901.13 4905.04 4905.06 4928.02 4928.64
Rule Amplifies: R.C. 4928.64

^^,., nn na Compliance Payments
Effective: 12/1012009

(A) Any electric utility or electric services companyny t katshall remit a oompl ance payment based on ther ,resource benchmark, including a solar benc ma
amount of noncompliance rounded up to the next megawatt hour (MWh), unless the commission has
identified the existence of force majeure conditions or the commission has determined that the three
per cent cost-cap provision would be exceeded in the event of full compliance.

(1) The required payment for noncompliance with any solar energy resource benchmark shall be
calculated by quantifying the level of noncompliance, rounded to the next MWh, and
multiplying this.flgureby the per MWh amount in the table below.

Solar energy resources - compliance payment

Year
2009
2010 and 2011
2012 and 2013
2014 and 2015

[N16 and 2017

Payment per MWh
$450
$400
$350
$300
$250
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2018 and 2019 $200

2020 and 2021 $150

2022 and 2023
M

$100

2024 and be ond $50

(2) The required payment for noncompliance with any renewable energy resource benchmark,
excluding solar, shall be calculated by quantifying the level of noncompliance, rounded to the
next MWh, and multiplying this figure by an amount determined by the commission.

(a) The per MWh payment for renewable energy resources for the,year 2009 is forty-five

dollars.

(b) Beginning in the year 2010, the per MWh payment for renewable energy resources
will be adjusted annually to reflect the annual change to the consumer price index as
defined in section 101.27 of the Revised Code. Such adjustment shall be performed
by staff no later than June first of each calendar year. This annual adjustment shall
be calculated using the following formula:

((CPIYR2/CPIYR1) * current per MWh payment)

(c) In no event shall the compliance payment for renewable energy resources be less
than forty-five dollars per MWh.

(3) At least annually, the staff shall conduct a review of the renewable energy resource market,
including solar, both within this state and within the regional transmission systems active in

the state. The results of this review shall be used to determine if changes to the solar-.or
renewable-energy compliance payments are warranted, as follows:

(a) The commission may increase compliance payments if needed to ensure that
electric u6lities and electric services companies are not using the payments in lieu of
acquiring or producing energy or RECs from qualified renewable resources,
including solar.

(b) Any recommendation to reduce the compliance payments shall be presented to the
general assembly.

(B) Any compliance payment shall be submitted to the commission for deposit to the credit of the
advanced energy fund. All compliance payments shall be delivered to the commission within thirty

days of the imposition of any compliance payment requirement.

payments
(C) h

Compliance
e collection of a forfeiturelunder sections 4905.55

co l lection
to 4905.60 and 4905.64 ofthe Revised Codely to

(D) Any electric utility or electric services company found to be liable for a compliance payment is
prohibited from passing compliance payments , on to consumers. In the event that a compliance
payment is required, an electric utility or electric services company shall submit an attestation, signed
by a company officer or designee, indicating that it will not seek to recover the specific compliance
payment from consumers. Such attestaUon shall be submitted to staff within thirty days of the
imposition of any compliance payment requirement.

Effective: 12/10/2009
R.C. 119.032 Review Date(s): 9/30/2013
Promulgated Under: R.C. 111.15

$tatutory Authority: R.C. 4901.13 4905.04 4905.06 4928.02 4928.64

Rule Amplifies: R.C. 4928.64 101.68 , 101.27
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4901:1-40-09 Annual Report

(A)

Effective: 12/1012009

Pursuant to division (D)(1) of section 4928.64 of the Revised Code, an annual report shall be

(1) The compliance status of electric utilities and electric services companies with respect to the
advanced- and renewable-energy resource benchmarks.

(2) Suggested strategies for electric utility and electric services company compliance.

(3) Suggested strategies for encouraging the use of alternative energy resources in supplying
this state's electricity needs in a manner that considers:

(a) Available technology.

(b) Costs.

(c) Job creation.

(d) Economic impacts.

submitted to the general assembly addressing at least the following topics:

(B) The report shall be submitted in accordance with section 101.68 of the Revised Code.

(C) Prior to its submission to the general assembly, the report will be issued for public comment by
interested persons for thirty days, unless otherwise ordered by the commission. The process and
timeframes for soliciting public comment shall be set by entry of the commission, the legal director,
deputy director, or attorney examiner.

Effective: 12/10/2009
R.C. 119.032 Review Date(s): 9/30/2013
Promulgated Under: R.C. 111.15
Statutory Authority: R C 4901 13 4905 04 4905.06 4928.02, 4928.64. 4928.65
Rule Amplifies: R.C. 4928.64 4928.65

The Public Utilities Commission of Ohio speaks through its :
published decisions. This document is provided for the convenience of the •
Commission's staff and the public, but is published subject to revision.
Please contact the Commission's Leaal Deoartment (614-466-7702) for •
further information or if there appears to be an error.
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BEFORE
THE PUBLIC UTILITIES COMMISSION OF OIiIO

In the Matter Of The Application Of
FirstEnergy .'rencration Corp. For
Certification Of R.E. Burger Units 4
And 5 As An Eligible Ohio Renewable
Energy Resource Faeility.

Case No. 09-1940-EL-REN

MOTION TO DISMISS

OR^ THE OHIO OSUMEROANll EFNVIRONMENTAL
EVIDENTIARY HEARING

The Ohio Environmental Council ("OEC"), the Office of the Ohio Consamers' Counsel

("OCC"), and the Environtnental Law & Policy Center ("ELPC") (collectively "(CEA")1erebY

move the Public Utilities Commission of Obio ("Comnvssion" or "PUCO") to dismiss the

above-captioned Application because FirstEnergy Sohttions Corporation ("FES°° or "CompanY")

has failed to meet its burden of proving that its Application bas met the legal requ'
srements as set

forth in R.C. 4928. FES is secking certification of its R.E. Burger facility, Units 4 and 5, as an

Eligible Renewable Energy Resource Facility. FES is an affiliate of the FuskEnergy electric

ucilit.ies and provides electric generation services. Commission approval of FES's Application

would allow the Company to use the energy generated at the facility to meet a portion of the

Company's renewable energy benchmarks established by Substitute Senate Bill 221 (S.B. 221),

codified in R.C. 4928.64(B)(2), and to bank and sell renewable energy credits (`°RECs") based

on the energy produced.

As explained more fully in the accompanying Memorandum in Support, FES's

Application is legally deficient. The Application has been suspended twice by the Commission

for its deficiencies. It is currently suspended indefinitely. Moreover, FES has mchcated in its

filings that it does not intend to supplement its Application or discovery responses. Therefore,

000073



FES has made clear that its interpretation of the requirements for renewable certification differs

from the Commission's. However, it is the Commission's interpretation of the law -- not FF.S's -

- which matters. Accordingly, the Application does not comply with Ohio law and must be

dismissed. ln the alternative, the PUCO should set this matter for an evidentiary hearing with a

complete proceduralschedule.

R.espectfully subinitted,

IsJ Wffi Reisineer
Witi Reisinger, Counsel of Record
Nolan Moser
Trent A. Dougherty
Megan De Lisi

Ohio Environmental Council
1207 Grandview Avenae, Suite 201
Coh"mbus, Ohio 43212-3449
(614) 487-7506 - Telephone
(614) 487-7510 - Fax
will@heoec•ore
no _e _c or̂e
tt^heo °re
xnP4Atn(a7theoec OTL

JANiNE L. MIGDEN-OSTRANDER
CONSUMERS' COUNSEL

/s/ Christonher J Allwein (WR)
Joseph P. Serio, Counsel of Record
Cbristopher J. Ailwein
Assistaut Consumers' Counsel

Office of The Ohio Consumers' Counsel
10 West Broad Street, Suite 1800
Columbus, Ohio 43215-3485
Telephone: 614-466-8574
serio(cr^occ state.oh.us
aUwejn@occ.state.ob.us

Michael E. Heintz



Staff Attoruey
Environmental Law & Policy Center
1207 Grandview Ave.
Suite 201
ColumUus, Ohio 43212
614488-3301-telephone
614-487-7510 - fax
mheinrzCâ.eloc.ore
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BEFORE
THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter Of The Application Of
FirstEnergy Generation Corp. For
Certification Of RE. Burger Units 4
And 5 As An Eligible Ohio Renewable
Energy Resource Facility.

Case No. 09-1940-EL-REN

MEMORANDUM IN SUPPORT

L PROCEDURAL HISTORY

FES's original Application was filed on December 11, 2009. On January 11, 2010, the

OEC filed a Motion to Suspend the automatic approval of the facility. On JamYary 19, 2010, FES

filed a Memorandum Contra OEC's Motion to Suspend, calling OEC's Motion "devoid of facts

or law that would justify suspension."' The Commission disagreed, and on Febroary 3, 2010,

OEC's Motion to Suspend was granted. In its Order suspending the APPhcation, the

Commission found that "additional inforniation is required to satisfy the requirements for

certificatlon."z On April 12, 2010, OCEA filed Comments on the Burger Application, arguing

that -the current Agplication does not contain sufficient imformation to justify Comrnission

approvai"3 The Convnents further asserted that FES MUst provide additional information

regarding the source of its biomass material in order for the facility to be eligible for renewable

certification, On April 22, 2010, FES filed a MemorandumContxa OCEA's Comments, calting

' Memoraidum in Oppositian to Motion to Suspend at 1.

2 Entry Ordering Suspension, Febroary 3, 2010.

3 OCEA Comments at 5.
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them "irrelevant and unproductive."4 FES further requested that the Commission "disregard

OCEA's comments and grant the Application."s

The Commission, again, disagreed with FES. On April 28, 2010, the Commission

entered an order suspending the Application for a second time:

The atorney examiner finds that additional information is required

to satisfy the requirements
^ oi^t,l approval pr causefor

has been shown to susp
^

the 60-day
Burger's amended application for certification, in order for the
Commission to further review this matter.6

li. BURDEN OF PROOF AND STANDARD OF REVIEW

i^ES bears the burden of proof to demonstrate that its Application satisfies the

requirements of R.C. 4928. The Company seeks to have its Burger facility certified
as an eligible

renewable energy resource facility, allowing the FkrstFnergy companies to use the energy

generated to meet their lawful renewable benchinark obligations and to bank and sell RECs.

Consequently, FES must demonstrate that its Application satisfies the criteria outlined in R.C.

4928.64 and in the Admin. Code §§ 4901:1-40-01 through 4901:1-40-09 for, renewable

generation.

The Commission's rules provide the criteria that must be applied to an Application for

certification of a renewable energy facility. F'ES describes the standard it believes should be

applied:

A facility will be certified by the Commission if, under the
circumstances presented here, the application demonstrates that the
facility (i) will utilize a renewable resource, such as biomass energy;
(ii) was created on or after January 1, 1998, by the modification or

' PES Response to OCEA Comments at 2, Aprit 22, 2010.

S Id. (Emphasis added).

eEnu.y prdering Suspension, AprI128, 2010.

5



retrofit of any facility placed in service prior to January 1, 1998; and
(iii) is located in Ohio or deliverable into Ohio.

Criteria (ii) and (iii) are not in dispute. However, FES believes that it has satisfied its criteria

point (i) above simply by stating that it intends to procare biomass for its plant. Such a simple

statement cannot and does not rreet this statutory burden. Nonetheless, FES asserts tbat the

Commission must certify its facility as a renewable energy resource. FES does not believe that

any additionai inquiry into the sustainability or renewable characteristics is appropriate.

The Commission's two saspension entries, however, contradict FEES's view. The

Commission's two suspension orders found
that "addilionat information is required to satisfj'

the requirements for certification
"s FES's Application, even assuming tba everything

contained therein is true, has been shown to be legally inadeqaate for certification based on the

PUCO Entries that have found the evidence submitted to date to be inadequate. In effect, the

Commission's entrvs have cstablished a standard of review showing that the criteria advamed

by FES are inadequate.

III. ARGUMENT

A. FES's Application is Facially Inadequate.

As OCEA has argued, renewable certification requires a demonstration of sustainability

and renewability.9 This is a conmonsense interpretation of the renewable energy provisions

enacted by S.B. 221 and R.C. 4928.64.. FES must provide information regarding the source and

location of the biomass material to be utilized; the sustainability protocol that will be used; the

method and distance of transportation; and the net carbon emissions that wiIl be generated. In

Memorandam Contra OCEA Cwnmaits at 5-6.

s Entry Ordering Suspension, April 28, 2010 (E3nplwsi5 added)-

9 See OCEA's COmmcnts-
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short, FES must make somc basic showing that the energy generated from its
facility will be

obtained through a "renewable°° process.

B. The Commission lias Afnple Justification To Scrutinize This Application In
Order To Protect The Yiabiffty of Ohio's Renewable Energy Standard And

Ensure The Feasibility Of This Project.

FES's filings suggest that any scrutiny of its proposal is improper. FES argues that its

Application should be approved without additional infornration because other factl^ities have not

been required "to provide any of the information sought by the OCEA,"1The Conunission is
.

within its prerogative to consider applications for rencwable certification on a case by case basis.

Moreover, FES has provided significantly less inforwation than other applicants for renewable

certification, and its Application seeks approval for a facility that wiIl be far and away the largest

in Ohio.il

cedented 8= of the Burger facility, at over 300 MW, means that it will require

an nnprecedented amount of biomass fuel to fimetion. FES does not dispute OCEA's statemetrt

that the forest residues available in Obio may only be able to support 38.5MW, far shart of

Burger's 312 MW, and that the resources available in the north-central U.S. may only be able to

support 1116 MW, far short of the roughly 2000 MW that bave been approved or are pending

certification at the PUCO.12 Further, the Burger facility will have a substantial impact on Ohio's

renewable energy standard. Pursuant to 4928.65, the energy gencrated at the Burger facility will

be eligible for a higher REC un{t rate -- i.e. a "super-REC" - making electricity produced at the

plant more valuable than all other renewable generatioa 1be electricity produced at FES's

'o Id. at 6. more detail regarding
See, e.g., Case No. 09-1043-EIrREN. Souih Point Biomass, LI C^ovided ^su ^^^blic docke[; sensifive

the source of its biomass fuel. 3outh^t camveyed mostof this d^e ^ble to the Commission and
suPPornng the South Pointinfamati^ regazding contracts and proprietary ffiatorithis data, the OEC filed Comments

intervenors under leetect<ve seal. After reviewing

project.

'x OCEA's Comments at 21.
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facility in one year alone could satisfy a majority of the Company's renewable benchmark

obligations through the year 2025, and a significant portion of the renewable energy generatedd

in Ohio.'3 Therefore, if the PUCO were to award renewable energy credit for a non-sustainabte

project, it could impact oT ev>SCeTate the renewable energy standard enacted by S.B. 221 andd

codified in RC. 4928.64. Finally, due to its size, the project could place an unsustainable and

unreasonable burden on Ohio's and the region's biomass resources•

It is reasonable to consider the renewable characteristics of a process and fuel source

before determining that that process is "renewable" under the law. We note that the Supreme

Court of Ohio has stated that the "General Assembly will not be presumed to have intended to

enact a law producing absurd conseyuences,"14 and furtheT, that laaws rmxst not be "nitetpreted to

achieve an absurd result."15 If FES were to rexeive credit for processes that do not result in

emissions reductions and do not satisfy any sustainability protocols, then it would be absurd to

characterize its facility as "renewable."

There is ample justifieation for the Comntission to scrutinize this facility.

C. The Commission And Its Staff Have Made It Clear That Sustsinabi8ty Must
Be Considered In Evaluating An Application For Renewable Certification.

As described above, the Connnission has issued two orders suspending the Burger

Application, each time stating that "add.itionai information is required to satisfy the requirements

requffemenls
131f the Borger plant is approved, FirstEnergy will be able to achieve the bulk of its renewable energythat Burger
from the Bw'ga' facility in one year. Using the super-REC formnla fwmd in RC. 4928.65, st appeais

at a 90 per'oent capacity factor, ctn^ld satisfy its renewable generation obligations piusuant to R.C. 4928.64
operating
through the year 2018 in ordy or^ yeaP of o^ arion.

312.4 MW x tWal hotus p^' yeaT, at a 90 percent capacity

aeter = 2,053,468 RECs. Applying the super-REC formula, at a 4.5 multipHer =11,083,327 RECs in one 7^a+' of
generation. FirstEnergy would need to achieve approximatelY 8, 200,000 RECs tbrmgh 2018 and 17,000,000 RECS

by 2025 to satisfy its benchmarks.

'? gtar¢ ee rel. Cooper v. Savord, 153 Ohio St 367, 371 (1950).

'j M'ishr v. Board of Zoning Appeals, Vtlage of Poland
76 Ohio St. 3d 238 (1996).
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for certification."'b FES has failed to provlde any such additional information. Staff has also

made it clear through discovery requests that data such as the type of fuel to be used, the

sustainability of those fuel sources, and relevant contracts for "environmentally- sustainable"

fael, must be evaluated before approval is granted. FES has failed to provide substantive

responses to Staff discovery requests and has not supplemented those responses. StatFs First Set

of Interro$ataries contained the following preface:

Reponses to the foltowing questions will be necessary for
Commission Staff to perform a comprehensive review of your
application for certification as an eligible Ohio renewable energy
resource generating faeility. 7

In this set of interrogatories, Staff requested that FES "describe the content (fully eharacterize the

fuel material) and sources of biomass resource."'$ FES responded by statmg that "the speeific types

of material to be used has [sic] not yet been determined.°99 Staff also requesKed FES to "indicate

the commitment and measures tbat will be undertaken by the Company to ensure long-term

procurement of an environmentally-sustainable fuel supply."20 FES responded by stating that `°The

Company has not entered into contracts for the supply of biomass product, therefore [sic] it has not

determined the protocols which niay be in place relating to sustamab►lity certifications or sourcing

standards."21

OEC has sought similar information tbrough discovery, and FES has also failed to provide

ineauingfal responses. For example, after OEC's discovery requests sought informtion regarding

the source of the biomass material, FES responded by s'tating that "it cmrently intends to utilize

1¢ Enp.y qrdering Suspension, April 28, 2010.
" Staff Data Retlaests at 1.

Respmses to StafPs Data Requests at 3.

1s Id. at 2.

20 Id

21 Id.
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biomass obtained from the United States andlor Canada." This response has not been

supplemented. FES also prefaces its response to several questions regarding the source of its

biomass materials by objecting to the requests as "vague and ambiguous" and "seek[ing]

information that is not reasonably calculated to lead to the discovery of relevant evidence."23 FES

should not benefit from a lack of candid and complete responses to data requests. The Company

had at least two opportunities to demonstrate the validity of its Application. The Company has

failed to do so and now should be held accountable - in the form of a dismissal of its Application.

D. The Appfication Should Be Dismissed.

As shown above, FES apparently disagrees with the Commission and intervenors that it

must provide any additional information about its facility, or that any additional information about

the source of its biomass could even be relevan04 FES appem to believe that it is entitled to

certification of the Burger facility as a ntatter„ of right, the Commission's contrary Entries

rwithstanding.

Thus, the case stands at an impasse. The only reasonable step at this point is for the

Commission to dismiss this Application. FES would then have the option of re-fiiling its

Application with information regarding the sustainability and renewable characteristics of its

facility.

IV. IN THE ALTERNATIVE, THE PUCO SHOULD SET THE MATTER FOR
EVIDENTIARY HEARING, WITH A FULL PROCEDURAL SCHEDULE.

As the Commission's second entry saspending the application states, FES's Application

does not currentty "satisfy the requirements for certification," and it should be dismissed. In the

alternative to a dismissal of the Application, pursuant to Rule 4901-1-12 ofthe Ohio Admin. Code,

22 OCEA Comments at 14 (citing Answers to OEC Interrogatory No. 5, Exbibit 1).

" Id.

?^ FES Response to OCEA Comments at I.
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OCEA
inoves the Cornmission to set the above-ca.ptioned nmtter for an evidentiary hearing, with a

full procedural schedule including ample time for discovery. Among the factual and legal questions

at issue are whether the fuel for the Burger facility will meet the definition of `5renewable" energy

resource and whether the facility can be sustainably sourced using biomass resources. In the event

that this Application is not dismissed, an evidentiary hearing would be appropriate. A hearing

would allow for the development of a sufficient evidentiary record upon which to make a decision

on the reasonableness and lawfulness of the Application.

V. CONCLUSION

FES's Application for certification of its Burger facility as an eligible renewable energy

resource has been suspended by the Commission twice for insufficient mfurmation. FES has been

given nmy opportunities and several months to revise its Application to comply with the

Commission's requests, FES has chosen not to do so, and instead uses its rnemoranda comr'a to

characterize the concerns raised by the Commission, Sta$ and OCEA as "irrelevant "25 FES's

Application is facially inadequate and could have been disnvssed at any point subsequent to its

filing. At this po.ini, the only appropriate step is for the Commission to dismiss this Application.

FES would then have the option of re-filing its Application with nmre information about the source

of its biomass fuel, or it may choose to find other means of generation through which to nreet its

renewable benchmark obligations under R.C. 4928.64.

Respectfiilly submitted,

/s/ Will Raisineer
Will Reisinger, Counsel of Record
Nolan Moser
Trent A. Dougherty
Megan De Lisi

Ohio Environmental Council

u FES Response to OCEA Comments at 1.
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1207 Grandview Avenue, Suite 201
Columbus, Ohio 43212-3449
(614) 487-7506 - Telephone
(614) 487-75 i0 - Fax
wiftflIggec_org
nolanj„^theoec.org

kM a eoec org
An , eoec.ore

JANINE L. MIGDEN-OSTRANDER
COl*iSU1V1ERS' CO[INSEL

/s/ Christo
Joseph P. Serio, Counsel ofReca
Christopher J. Aliwein
Assistant Consumers' Counsel

Office of The Ohio Consumers' Counsel
10 West Broad Street, Suite 1800
Colambus, Ohio 43215-3485
TeleplDne: 614-466-8574

.occ state.oh usserio@
allwein(alocc statc.oh.us

/s/ Michael E Heintz (bi'R>
Michael E. Heintz
Staff Attomey
Environmental Law & Policy Center
1207 t'iraudview Ave.
Suite 201
Columbus, Ohio 43212
614-488-3301- telephone
614-487-7510 -fax
mheintz&lnc.org
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CERTIFICATE OF SERVICE

I hereby certify that a tnie copy of the foregoing has been served upon the following
parties by first class or electronic mail this 2& day of May, 2010.

/s/ Will Reisinger

David Piasquellic
Manager of Renewable Energy Portfolio
F#cstEnergy Solutions
341 White Pond. Drive
Akron, Ohio 44320

DaniellL Conway
Porter Wriglrt, lvlonis & Arthur, LLP
41 South High Street
Columbus, Ohio 43215

Jim Lang
Kevin P. Shannon
Trevor Alexander
Calfee, Halter & Gri,swold LLP
1400 KeyBank Center 800 Superior
Avenue
Clevcland OH 44114-2688

Mark Hayden
FirstEnergy Corp.
76 South Main Street
Akron, Ohio 44308
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This foregoing document was electronically filed with the Public Utilities

Commission of Ohio Docketing Information System on

5/2012010 2:20:53 PM

in

Case No(s). 09-1940-EL-REN

Summary: Motion Motion to Dismiss, and in the Alternative Motion for Hearing, by the Ohio
Environmental Council, the Ohio Consumers' Counsel, and the Environmental Law & Policy
Center electronically filed by Mr. Will Reisinger on behalf of Ohio Environmental Council



TO: Mr.
David L. Plusquellic, Manager of Renewable Energy Portfolio, FirstEnergy Solutions

Corp.

Dear Mr. Piusqueiiic: -

Responses to the following questions will be necessary for commission Staff to perform a
comprehensive review of your application for certification as an eligible Ohio renewable energy
resource generating facility. As your responses will be used to supplement your application,
please sign the attestation below when returning this document. Please file your.responses in
the PUCO Docketing Information System under case number 09-1940-EL-REN. Please feel free
to copy and paste the questions and the attestation into a word document in order to provide
your answers and for the purpose of e-fiiing the signed document. If you have any questions,

please feet free to reply to this email.

Thankyou.

Anne Goodge
Energy & Environment Department
Public Utilities Commission of Ohio

DRAFT Thls document was created only for the purpose stated within it. it is for staff discussion only and does

not reflect the view of the Commission,

Case No. 09-1940-EL-REN
R.E. Burger Units 4 & 5

Staff interrogatories - fnitiai Set

Question 1: in Section G. 10, what is the expected h ls^E^oncoai, (fueliboiimandurtheshwood
sulfur content for each of the fuel typ
peiietJbriquetteJchips/bafes biomass resource?

l Oil Wood ricuiturai
PRB I CAPP NAPP9# Fue

en ineered en ineered j

000130

Heat btulib 8800 1 12000 12500
,

btufgai 8000 7250
n/a 10 10

Moisturejj^j 27
5 a 3 6n!a

Asn /o7 2 58 I 500 pPrn ^ 0-1 0.1
8uifur ( 0 / 0 ) 4 35 1 1
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(1) please describe the source and process for determining these heating values, how they may
be verified, as well as the frequency of this calculation under a regular schedule of operation.

(2) Will the Company meet the documentation requirements for Multi-Fuel Generating Units in

Section 6.5 and Appendix C of the GATS Operating Rules on an ongoing basis?

Answer 1:
(1) -The heating values for each product will be determined by the fuel suppliers prior to the
product's arrival, and is expected to be determined through use of fuel sampling, sample
preparation, and fuel analysis conducted in accordance with the most recent standards
contained in ASTM D 05.06 or other relevant standards. The heating values will be verified in
accordance with ASTM D 05.06 or other appropriate standards. it is currently anticipated that
the heating value calculations will be conducted for every shipment of fuel to the operating
plant. This analysis will be used to perform all calculations required for GATS reporting.

(2) Yes

Ciuestion 2: in addition to the projected annual generation given for the units, what is the

projected annual generation from each fuel type, including the biomass resource, for both the

initial test phase and the longer term repowering goai?

Answer 2: has not yet been determined, as the
The projected annual generation from each fuel type
annuai generation from each fuel type is dependent on a number of factors, including but not
limited to, the types of biomass material which are available, the. heating values of those
materials, and the moisture content of the biomass resource. Subject to the foregoing, it is
currently anticipated that for the initial test phase of the project up to 40,000 tons of biomass
material will be burned in 2010, which Is estimated to produce roughly 56,000 MWhrs. During
the long term repowering phase of the project, biomass fuel will constitute greater than 51% of
the fuel types used. The exact amount of biomass materiai to be used Is dependent on multiple

factors. It is currently expected that the coal based generation will range from 0.08 to
0.26x10E6 MWhrsJyr. Biomass fuel will likely be 80% to 100% of the generation and will range

from 0,32 to 1.3x10E6 MWhrs(yr.

Question 3: Please provide the date that the photograph of the facility was taken.

Answer 3: July 2007.

Question 4: Please Indicate the frequency with which the generation (MWh) of the renewable

biomass resource will be calculated and reported to the GATS tracking agency.

Answer 4: The generation (MWh) of the renewable biomass resource calculations will be
performed and reported to the GATS tracking agency on a monthly basis. This is consistent

with Appendix C of the GATS Operating Rules.

i00738522.ooc,1 i



Question 5: Please describe the content (fully characterize the fuel material) and sources of the

biornass resource.

Answer 5: As discussed in response to Question 2, the specific types of fuel material to be used
has not yet been determined. See Response 2. Subject to the foregoing, for the test phase of
the project the Company has procured a fuel supply consisting of wood based pellets for the
2010 test. In brief, these wood based pellets are 100% pine wood that was debarked, chipped,

dried, ground and compressed into a pellet without binders.

For the long term repowering of the facility, the Company has developed a fuel supply strategy
to procure wood, as well as agricultural products, in their raw form or engineered products
such as pellets and/or briquettes. No firm contracts have been executed in order to describe
the source or method of obtaining biomass supply.

Question 6: Please indicate the commitment and measures that will be undertaken by the
Company to ensure long-term procurement of an environmentally sustainable fuel supply.

Answer 6: The Company has not entered into contracts for the supply of biomass product,
therefore it has not yet determined the protocols which may be in place relating to
sustainability certifications or sourcing standards. However, the Company intends to consider
standards such as the Sustainable Forest Initiative during the evaluation of potential suppliers.
Moreover, FirstEnergy Solutions is a member of the Electric Power Research Institute (EPRI) and
will be working with the EPRI and the National Renewable Energy Laboratories (NREi) to

evaluate net carbon output.

Question 7: The Consent Decree and letter filed with this application refer to FirstEnergy
Solutions' commitment to modify the R.E. Burger plant units 4 and 5 to enable the facility to
generate principally from biomass energy byJune 30, 2013. The terms of the consent decree
include a limit of 20% low sulfur western coal co-fired with biomass fuels in Burger Units 4 and

5.

(1) With regard to Attachment 3 of the application, the formula for calculation of renewable
energy credits for full biomass co-firing, please confirm that this formula Is intended to be used

only when the plant is generating power using 800/o or greater biomass fuels.

(2) With regard to Attachment 1, the formula for calculation of renewable energy credits for
test co-firing, please confirm that this is the formula that will be used for calculation of
renewable energy credits during any period when the units are generating power using less

than 80•^o blomass fuels.

Answer 7: This question incompletely describes the Consent Decree attached to the
Application. While Staff is correct that the Company currently intends to operate with no more
than 20% low sulfur western coal on a regular basis, with approval from the Plaintiffs to the

(W738522.00C;1)



Consent Decree greater than 20% iow sulfur western coal may be used. Sse Consent Decree

i ►1(c)(vii), Case No. 2:99-cv-01181(Document 480). Subject to the foregoing, the Company

responds to the sub-parts of this question as follows:

(1) The conclusion contained in this question is incorrect. Under O.R.C. § 4928.65, so
long as the facility is generating "principally" from biornass energy, the calculation would apply.
The term "principaily" means greater than 50%, therefore the formula would apply so long as
greater than 504iz of the energy is derived from biomass fuels. The formula included as part of
Attachment 3 of the Application corrects both for the mass of the biomass material used and
for the heating value of the biomass material used, as well as other relevant factors. Therefore

othe formula is still^iale idormula is not Intended to be usedlif betweenn0% 509^'of the generation
biomass energy.
is derived from biomass energy.

(2) Subject to the response provided in Response 7(1) above, the Company states that

this is the formula to be applied during the testing phase only.

Question 8: With regard to Attachment 3, the formula for calculation of renewable energy

credits for full biomass co-firing, please answer the following.

(1) When would the Company propose to perform this calculation? On a quarterly basis? On
an annual basis? Based on historical information, or projected? If projected, would there be
any sort of reconciliation mechanism to true-up the projection to actual data when available?

(2) What kind of process does the applicant propose when performing the calculation? Will it

include a filing with the Commisslon to detail the proposed calculation?

(3) How does the applicant propose to determine the REC market price? What source(s) would

be used? Would the market price be for an in-state, non-solar "spot° REC?

(4) How would the applicant propose to determine the following for purposes of the
calculation: Mb (biomass mass), HHVb (biomass heating value), m, (coal mass), HHV, (coal

heating value)?

Answer 8:

(1) O.R.C. 4928.65 requires the calculation to determine "the then existing market value."

Therefore,
the Company would propose performing this calculation on a monthly basis, which is

also compliant with the PJM GATS Operating Procedur.es. The referenced calculation should be

performed using the "then existing" best information available for the ACP and the market

value of one REC price.

{40738522.Doc;1 }



(2) The Company will make all source materials relevant to the calculation available to the
Commission upon request. The Company does not anticipate making a filing providing this

background information.

(3) For any given month, information can be derived from a variety of sources, for example,
spot bid-ask spread, The Company Is willing to work with the Commission to determine the
right source of this information from now until 2012 when the calculation will be needed for

the first time.

(4) The Company plans to adhere to the requirements of the P1M GATS Operating Rules on this
matter: Currently, all fuels delivered to the Company's generating facilities arrive with fuel
analysis information (e.g, mass and heat content) performed by a mutually agreeable iab that is

recorded in the Fuelworxsystem. The Company performs random spot sampling for
verification. The information in Fuelworx is used as described in the Company's initial
application for certification, where the fuel is weighed as3t is consumed and assigned the
heating value from Fuelworx. The same process would be followed for any coal consumed.

1. i am the duly authorized representative of R.E. Burger Units 4 & S.
2. t have personally examined and am familiar with ail information contained in the

foregoing responses, including any exhibits and attachments, and that based upon my
inquiry of those persons immediately responsible for obtaining the information
contained in the responses; I believe that the information Is true, accurate and

complete.
3. ! am aware that there are significant penalties for submitting false information,

inciuding the possibility of fine and imprisonment.

Date

(00736522.00C,2 }



This foregoing document was electronically filed with the Public Utilities

Commission of Ohio Docketing Information System on

2(812070 2:43:17 PM

in

Case No(s). 09-1940-EL-REN

Summary: Answer to Staff inten-ogatories - First Set - RE Burger Units 4 & 5 electronically
filed by Mr. David L Plusquellic on behalf of FirstEnergy Solutions



U
N o Public Utilities

hi Commission

Case No.: 09-1940-EL-REN

Application for Certification as an

Eligible Ohio Renewable Energy

Resource Generating Facility

A. Name of Renewable Generating Facility: R.E. Burger Units 4 & 5
Tbe name specified will appear on the facflity's certificate of eligibility issued by the Public Utilities

Commission of

Ohio.

Facility Location Belmont County, Ohio
Street Address: 57246 Ferry Landing Road

City: Shadyside State: OH Zip Code: 43947

Facility Latitude and Longitude
Lon tude: -80 45 41.0436

Latitude: 39 54 51.9192 ^
There are internet mapping tools available to determine your latitude and longitude, if you do not have this

infonnatton.

If applicable, U.S. Department of Energy, Energy Information
Administration Form EIA-860

Plant Name and Plant Code.

EIA-860 Plant Name: R.E. Burger Plant

ElA Plant Code: 2864

B. Name of the Facility Owner FirstEnergy Generation Corp.

Ptease note that the facility owner name listed will be the name that appears on the certificate. The addres

provided in this section' is where the certificate will be sent.

I,/'the facility has muttiple owners, please provide the followmg tnformanon for each on additional sheets.

Applicant's Legal Name (First Name, Ml, Last Name): David L. Plusquellic
liotfP oorTitle: Manager of Renewable Energy

Organization: FirstEnergy Solutions Corp.
Street Address: 341 White Pond Drive
City: Akron State: OH Zip Code: 44320
Country: USA
Phone: 330-315-7225 Fax: 330-315-6749
Email Address: plusquellicd@Firstenergycorp.com
Web Site Address (if applicable): www.firstenergysolutions.com



C. List name, address, telephone number and web site address under which Applicant will

do business in Ohio.

Appllcant's Legal Name: David L. Plusquellic
Title: Manager of Renewable Energy Portfolio
Organization: FirstEnergy Solutions Corp.
Street Address: 341 White Pond Drive
City: Akron State: OH Zip Code: 44320
Country: USA
Phone: 330-315-7225 Fax: 330-315-6749
Email Address: plusquellicd@firstenergycorp.com
Web Site Address (if applicable): www.firstenergysolutions.com

D. Name of Generation Facility Operating Company: FirstEnergy Generation

Legal Name of Contact Person (First Name, Ml, Last Name): David L. Plusquellic

Title: Manager of Renewable Energy Portfolio
Organization: FirstEnergy Solutions Corp.
Street Address: 341 White Pond Drive
City: Akron State: OH Zip Code: 44320

Country: USA
Phone: 330-315-7225 Fax: 330-315-6749
Email Address: plusquellicd@firstenergycorp.com
Web Site Address (if applicable): www.firstenergysolutions.com

E. Contact person for regulatory or emergency matters
Legal Name of Contact Person (First Name, Ml, Last Name): David L. Plusquellic

Title: Manager of Renewable Energy Portfolio
Organization: FirstEnergy Solutions Corp.
Street Address: 341 White Pond Drive
City: Akron State: OH Zip Code: 44320

Country: USA
Phone: 330-315-7225 Fax: 330-315-6749
Email Address: plusquellicd@firstenergycorp.com
Web Site Address (if applicable): www.firstenergysolutions.com
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F. Certification Criteria 1: Deliverability of the Generation into Ohio
Ohio Revised Code (ORC) Sec. 4928.64(B)(3)

The facitity must have an interconnection with an electric utility.

Check which of the following applies to your facility's location:

X The facility is located in Ohio.

_ The facility is located in a state geographically contiguous to Ohio (Indiana, Kentucky,
Michigan, Pennsylvania, or West Virginia).

_ The facility is located in the following state:

If the renewable energy resource generation facility is not located in Ohio, Indiana, Kentucky, Michigan,

Pennsylvania, or West Virginia, you are required to submit a study by one of the regional transmission

organizations (RTO) operating in Ohio, either PJM or Midwest ISO, demons
trating S t^o^ other than the RTO

facility is physically deliverable into the state ofOhio. The study may by

provided that the RTO approves the study. This study must be appended to your application as an exhibit.

G. Certi#"ication Criteria 2: Qualified Resource or Technology

You should provide information for only one resource or technology on this application; please check artdlor fill out
only one of the sections below. If you are applying for nwre than one resource or technology, you will need to
complete a separate application for each resource or technology.

G.1. For the resource or technology you identify in Sections G.4 - G.13 below, please provide a

written description of the system.

See Attachment 2 for a description of the Test Co-Firing for Burger Units 4 and 5 and

Attachment 4 for a description of the Full Biomass/Co Firing Burger Units 4 and 5

G.2. Please include a detailed description of how the output of the facility is going to be
measured and verified, including the configuration of the meter(s) and the meter type(s).

The net generation from each unit is measured using the meters identified in Section N.
Please see Attachments 1 and 3 for the requested descriptions.

G.3. Please attach digital photographs that depict an accurate characterization of the renewable
generating facility. Please indicate the date(s) the photographs were taken. For existing

3



facilities, these photographs must be submitted for your application to be reviewed. For
proposed facilities or those under construction, photographs will be required to be filed within 30

days of the on-line date of the factltty.

The Applicant
is applying for certification in Ohio based on the following qualified

resource or technology (Sec. 4928.01 O.R.C.):

GA _ SOLAR PHOTOVOLTAIC

Total PV Capacity (DC):
Total PV Capacity (AC):

4



Expected Capacity Factor:
Capacity factor is the ratio of the energy produced to the maximum possible at full pawer, over a given

time period. Capacity factor may be calculated using this formula:

Projected annual generation (kWh or MWh) divided bY (the namepla'te eapacity kW or MW) times (8760

hours-annual)

Anticipated Annual output in kWhJyr:
Location of the PV array: - Roof - Ground _ Other
# of Modules andlor size of the array:

G.aa PV Modules
For each PV module, provide the following information:

Manufacturer:
Model and Rating:

G.5 - SOLAR THERMAL (FOR ELECfRIC GENBKAT:[GN)

G.6 _ WIlVD

Total Nameplate Capacity (kilowatts AC): or kW DC:

Expected Capacity Factor:
Anticipated Annual Output in kWh/yr or MWh/yr:

# of Generators:

G.6a Wind Generators
Tf your system includes multiple generators, please provide the following information for each unique generator you

have in your system

Manufacturer:
Model Name and Number:
Generator Nameplate Capacity (kilowatts AC):
Wind Hub Height (ft):
Wind Rotor Diameter (ft):

5



G,7 - FIYDROELECTRIC ("hydroelectric facility" means a hydroelectric generating facility
that is located at a dam on a river, or on any water discharged to a river, that is within or
bordering this state or within or bordering an adjoining state (Sec. 4928.01(35) O.R.C.)

Check each of the following to verify that your facility meets each of the statutory

standards (Sec. 4928.01(35) O.R.C.):

- (a) The facility provides for river flows that are not detrimental for fish, wildlife, and
water quality, including seasonal flow fluctuations as defined by the applicable licensing

agency for the facility.

_ (b) The facility demonstrates that it complies with the water quality standards of this
state, which compliance may consist of certification under Section 401 of the "Clean
Water Act of 1977," 91 Stat. 1598, 1599, 33 U.S.C. 1341, and demonstrates that it has
not contributed to a finding by this state that the river has impaired water quality under
Section 303(d) of the "Clean Water Act of 1977," 114 Stat. 870, 33 U.S.C. 1313.

- (c) The facility complies with mandatory prescriptions regarding fish passage as required
by the Federal Energy Regulatory Commission license issued for the project, regarding

fish protection for riverine, anadromous, and catadromus fish.

(d) The facility complies with the recommendations of the Ohio Environmental
Protection Agency and with the terms of its Federal Energy Regulatory Commission
license reogarding watershed protection, mitigation, or enhancement, to the extent of each

agency's respective jurisdiction over the facility.

- (e) The facility complies with provisions of the "Endangered Species Act of 1973," 87

Stat. 884, 16 U.S.C. 1531 to 1544, as amended.

_ (f) The facility does not harm cultural resources of the area. This can be shown through
compliance with the terms of its Federal Energy Regulatory Commission license or, if the
facility is not regulated by that comtnission, through development of a plan approved by
the Ohio Historic Preservation Office, to the extent it has jurisdiction over the facility.

_ (g) The facility complies with the terms of its Federal Energy Regulatory Commission
license or exemption that are related to recreational access, accommodation, and facilities
or, if the facility is not regulated by that commission, the facility complies with similar
requirements as are recommended by resource agencies, to the extent they have
jurisdiction over the facility; and the facility provides access to water to the public

without fee or charge.

_ (h) The facility is not recommended for removal by any federal agency or agency of any
state, to the extent the particular agency has jurisdiction over the facility.
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G.8 - GEOTHERMAL

G.9_ SOLID WASTE (as defined in ORC section 3734.01), electricity generation using fuel
derived from solid wastes through fractionation, biological decomposition, or other process
that does not principally involve combustion. (Sec. 4928.01(A)(35) O.R.C.)

Identify all fuel types used by the facility and respective proportions (show by the percent

of heat input):

G.102. BIOMASS (includes biologically-derived methane gas, such as landfill gas)

Identify the fuel type used by the facility: Wood PelletiBriquette/Chips andlor agricultural

biomass fuels in pellets, briquettes or bales.

If co-firing an electric generating facility with a biomass energy resource, the proportion
of fuel input attributable to the biomass energy resource shall dictate the proportion of

electricity outputfrom the facility that can be considered biomass energy.

G.lOa List all fuel types used by the facility and respective proportions (show by the

percent of heat input):

TEST PHASE: i00%ali 8Q% -nous coSub-Bituminous/Bitum
0% - 20%

Biomass PelletlBriquette
Fuel oil for flame stabilization and startup <10%

REPOWER TO COMBUST PRINCIPALLY BIOMASS FUELS:
Sub-BituminousBituminous coal 0% - 49%
Biomass Pellet/Briquettelchipslbales 51%-100%

Fuel oil for flame stabilization and startup <10%

G.10b Please attach the formula for computing the proportions of output per fuel type by MWh
or kWh generated. Please see Attachments 1 and 3 for the calculations and Attachments 2 and 4

for a description of the projects.

G.11 ._ FUEL CELL (any fuel cell used in the generation of electricity, including, but not
limited to, a proton exchange membrane fuel cell, phosphoric acid fuel cell, molten
carbonate fuel cell , or solid oxide fuel cell; Sec. 4928.01(35)(A) O.R.C.).

Identify all fuel types used by the facility and respective proportions:
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G.12 - STORAGE FACILITY

If using compressed air or pumped hydropower, the renewable energy resource used to
impel the resource into the storage reservoir is (include resource type and facility name):

H. Certiirication Criteria 3; Placed in Service Date (Sec. 4928.64. (A)(1) O.R.C.)

The Renewable Energy Facility:

_ has a placed-in-service date before January 1, 1998; (monthldaylyear):

_ has a placed-in-service date on or after January 1, 1998; (month/day/year):

X has been modified or retrofitted on or after January 1, 1998; (month/day/year):

Please provide a detailed description of the modifications or retrofits made to the facility that
rendered it eligible for consideration as a qualified renewable energy resource. In your
description, please include the date of initial operation and the date of modification or retrofit to
use a qualified renewable resource. Please include this description as an exhibit attached to your

application filing and identify the subject matter in the heading of the exhibit.

X Not yet online; projected in-service date (monthldaylyear):

The modifications required to eo-fire are expected to be complete to allow co-fi 'rwg to begin

on or around February 1, 2010. See Attachment 1 and 2 for detailed description of co-.

firing

The full repower to combust princfipatly biomass fuels wiIl be complete prior to December

31, 2012. Please see attachments 3, 4 or the attached Modified Consent Decree for detailed

descriptions of the repower

g.1 Is the renewable energy facility owner a mercantile customer?

ORC Sec. 4928.01 (19) "Mercantile customer" means a commercial or industrial customer if the

electricity consumed is for nonresidential use and the customer consumes more than seven

hundred thousand kilowatt hours per year or is part of a national account involving multiple

facilities in one or more states.

X No

Yes

8



Has the mercantile customer facility owner committed to integrate the resource under the

provisions of Rule 4901:1-39-08O.A.C?

X No

Yes

If yes, please attach a copy of your approved application as an exhibit to this filing.



I. Facility Information

The nameplate capacity of the entire facility in megawatts (IvTW): See table below.I

If applicable, what is the expected heat rate of resource used per kWh of net generation:

Historically, these units have operated at a heat rate in the range of 10,000 to 12,000. Future heat

rates are expected to be in the range of 9,800 to 11,500

Number of Generating Units: 2

Li For each generating unit, provide the following information:

In-Service date of
each unit

Unit #4

Unit #5

The nameplate
capacity of each unit
in megawatts (MW)

156 MWs

156 MWs

Projected Annual
Generation (10E6
MWH/yr)

0.4 to 1.3

0.4 to 1.3

Expected Annual
Capacity Factor %

30% to 90%a

30°k to 90%

-_ d .,]n.n v...^r rurcnr in the
(To expand the number of rows

bottom right cell and hit tab).

naore units neea to be reporte ,
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J. Regional Transmission Organization Informatian

J.1 In which Regional Transmission Organization area is your facility located:

- Within Geographic Area of PJM Interconnection, L.L.C.

X Within Geographic Area of Midwest ISO

- Other (specify):

J,2 Are you a member of a regional transmission organization?

X Yes; specify which one: Mid-west ISO and PJivI, LLC

- No; explain why you are not a member of a regional transmission organization:

J,3 Balancing Authority operator or control area operator for the facility:

PJM

X Midwest ISO

X Other (specify): American Transniission Systems, Incorporated, local balancing authority

K. Attribute Tracking System Information

Are you currently registered with an attribute tracking system: - Yes X No

In which attribute tracking system are you currently registered or in which do you intend to

register (the traching system you identifywill be the system the PUCO contacts with your

eligibility certification):

X GATS (Generation Attribute Traciang System)

M-RETS (Midwest Renewable Bnergy Tracking System)

Other (specify):

K.1 Enter the generation ID number you have been assigned by the tracking system:
If the generation TD number has not yet been assigned, you will need to provide this nwnber to the PUCO within 15

days of your facility receiving this number from the tracking system).

I1



L. Other State Certification

Is the facility certified by another state as an eligible generating resource to meet the renewable

portfolio standards of that state?

Yes

X No

L.1 If yes, for eac

Nameo State

a provide the following information:

State Certification
Agency

State Certification
Number

Date Issued

(To expand the number of rows if more units need to be reported, place your cursor in the

bottom right cell and hit tab):
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M. Type of Generating Facility

Please check all of the following that apply to your facility:

^ Utility Generating Facility:

Investor Owned Utility

Rural Electric Cooperative

Municipal System

X Electric Services Company (competitive retail electric service provider certified by the

r PUCO)

Distributed Generation with a net metering and interconnection agreement with a utility.

Identify the utility:

_ Distributed Generation with both on-site use and wholesale sales.
Identify the utility with which the facility is interconneeted:

_ Distributed Generation, interconnected without net metering.
Identify the utility with which the facility is interconnected:

Note: if the facility does not yet have an interconnection agreement with a utility or transmission
system operator, please note here the status of the application for such an agreement:

13



N. Meter Specifications

Alt facilities are required to measure output with a utidity grade meter. Piease provide this
information for each meter used in your system.

Please see Attachment 5 for Nleter Specifications

Manufacturer:
SerialNumber:
Type:
Date of Last Certification;

Attach a photograph of the meter with date image taken. The meter reading must be clearly

visible in the photograph.

Total kWh shown on meter at time of photograph`. Unit #4 - 18,216.8 MWH, and

Unit #5 - 119,077.5 MWH

Report the total meter reading number at the time of the photograph and specify the appropriate

unit of generation (e.g., kWh):

INSERT PHOTOGRAPH(S)

Please see Attachment 5 for a photograph of the meters

The Public Utitilies Commission of Ohio reserves the 'right to verify the accuracy of the data

reported to the tracking system and to the PUCO.

14



Attachment 1-Formnla for caiculation of Renewable Energy Credits for Test Co-Firing

Formula to calculate RECs:

ma • H^a .
MWfl^c=(m, .HHVb+mf•HHVc) MWHNE`XMUxM

Where,

MW HREc = renewable energy credits

mb = biomass mass

mc = coal mass

HHVt, = biomass heating value

HHVc = coal heating value

MWHNEr,nnrnsusEO= actual net megawatt hours measured for a given time period

Notes:

1. In the case of multiple biomass fuels this formula would be expanded to include mb,r.•mb.= and

HHVb,i...HHVa,x where x is the number of biofuels in use

Example Calculation:

During a 24 hour period, Burger Unit 4 generated steadily at 100 MWe based on its net meter. During

the same 24 hour period 1,200 tons of coal was burned along with 60 tons of biomass. Lab analysis has

shown the coal to have a HHV of 10,000 Btu/Lb and the biomass to have a HHV of 8,000.

Btu/Lb

MWri REC _
b0tons • 2,0001b / ton • 8,000Btu ! lb

^ 60tons • 2,0001bl ton • 8,000Btu ! lb + 1,200tons • 2,OOOlb! ton • 10,000Btu ! lb

...•100MWe•24Hours

MWHREc =92

The number of Renewable Energy Credits generated during the 24 hour period is 92.
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Attachment 2-Description of Test Co-fire Burger Units 4 and 5

OVERVIEW OF CUURRENT OPERATIONS

Currently coal is transported by barge to the plant yard for fuel for Units 3, 4 & 5. Coal is stored
in a stockpile and is reclaimed by underground equipment for use in the Plant. The reclaimed coal is
subsequently conveyed above ground in the coal handling system and supplied to the plant bunkers. Coal
is ground to fine particles in milLs and then blown into the boiler where it is combusted and the heat is
used to generate high pressure steam to run the turbine. Dust collection and mitigation sprays are
installed at various points along the coal handling system. A deluge system protects the coal hhndling
system from fire. All coal unloaded at the facility is accounted for using the FE Digital Fuel Tracking

System.

RETROFITS FOR BIOMASS CO-FIItING TESTS

Biomass Transportation .

Biomass will be transported using senu-tractor covered trailers with dump capability. Trucks will
be weighed on site and the values will be logged on a physical printed ticket so that at any given time the
delivered mass of biomass is known. This data will be entered manually into the Fuel Works database.
Trucks will be routed to the plant yard operation through the existing main gate. Trucks will dump the
biomass load into covered storage and then exit the plant site through the same gate.

Biomass may also be delivered by rail. This requires a shallow rail unloader to be retrofit to an

existing plant rail spur. Biomass will be transported from the rail cars either by conveyor or truck to the

covered storage.

Biomass Storage

A temporary indoor storage facifity will be erected to minitmze the absorption of moisture into
the biomass from rainfall. This faciiity must be of sufficient size to hold about 100 tons of biomass and

allow trucks to dump their loads. The differential between the mass of biomass delivered and mass of

biomass burned will equal the mass of biomass in inventory.

Biomass Handline

A front end loader will be used to transport biomass from the temporary storage facility to a
temporary fuel conveyor, which conveys the fuel to the units 4 and 5 bunkers. The biomass will flow
from the bunker to a gravlmetric feeder that will meter the biomass into.the existing coal mill. The
gravimetric feeder controls will track the amount of biomass burned and the data will be entered into the
Fuel Works database. The weight log will allow the plant to determine the mass of biomass that has been
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Attachment 2 (continued)

burned during a given time period, Biotnass will be fed 100% through one mill providing up to 20% heat

input on units 4 andlor 5.

Safety Measures

Biomass dust is more volatile thati coal and its dust, in the specific ccmcentration range in air, creates
a risk of explosion given an ignition source. With this in mind, mechanical dust collectors and/or sprays
may be added at significant dust points. In general, transfer points create dust more so than other points
in the coal handling system. Therefore dust niitigation technology may be placed at the following

locations:

1. Temporary storage facility where trucks are unloading
2. Temporary fuel conveyor where frontcnd loader dumps
3. First transfer point in the temporary fuel conveyor.

In addition to engineering controls, housekeeping will be a significant focus to prevent dust settling

on horizontal surfaces where it can build up over time. Existing fire suppression systems will be used to
protect areas of the coal handling system affected. Additionally administrative controls will be enforced

including fire hoses placed strategically along with firc extinguishers.

On October 23, 2009, Firs^ tEnergy Generation Corp. requested from the Ohio EPA a six month

research and development permit exemption under O.A.C. Section 3745-31-03 (3) (d) to test co-f'uing of
biomass fuels at Burger Units 4 and 5. The PTI exemtion letter was received by FirstEnergy Generation
Corp. on 11/25/09, which permits FirstEnergy to test burn biomass co-firing with coal. FirstEnergy
Generation Corp. will comtnence test burn of biomass at these units on or aound Febentary 1, 2010. A

copy of the acceptance letter from OEPA is attached with this application.
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Attachment 3-Formula for Calculation of Renewable Energy Credits for Full Biomass/Co-Firing

Formula to calculate RECS:

Where,

MWHR.c = renewable energy credits

1 • MWHNET +ACF

mb = biomass mass

m, = coal mass

HHVb = biomass heating value

HHV, = coai heating value

MWgNwmem,mm = actual net megawatt hours measuredfor a given time period

ACF= Alternative Conrpliance Factor

If RECMARKET PRICE > or = ACP, ACF=1.0

ACP
lf gECMARIcE'I' pRICE < ACP,

ACF = (RECMARKET - PRICE

ACP = Alternative Compliance Payment (In 2009, ACP =$45/MW H)

RECMARKET PRICE = Market value of one REC

Example Calcnlation

During a 24 hour period, Burger Unit 4 generated steadily at 100 MW based on its net meter. During the
same 24 hour period 1,200 tons of coal was burned along with 60 tons of biomass. Lab analysis has
shown the coal to have a HHV of 10,000 Btu/Lb and the biomass to have a HHV of 8,000 BTU/lb.
Assume the ACP =$45/MWH and the RECMARKET PRICE =$i0/MWH.

60tons • 2,0001b / ton • 8,000Btu Z lb

MWH^C - 0tons • 2,OOOlb / ton • 8,000Btu / lb +1,200tons • 2,000lb 1 ton • 10,000Btu / lb

... • 100MWe • 24Hours •
$45

^$10

MWHREc=92.5•4.5=415
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Attachment 4- Description of Full Biomass/Co-Firing at Burger Units 4 and 5

REGULATORY

As required by R.C. Section 4928.65, please see attached comtnitment letter and Joint Motion To

Modi(q Consent Decree With Order Modifying Consent Decree, which serve as the necessary

comnritment to modify the R.E. Burger Plant - a generating facility of greater than seventy-five
megawatts situated in this state - to enable the facility to generate principallY from biomass energy by

June 30, 2013.

On October 23, 2009, FirstEnergy Oeneradon Corp. requested from the Ohio EPA a six month
research and development permit exemption under O.A.C. Section 3745-31-03 (3) (d) to test co-firing of
biomass fuels at Burger Units 4 and 5. The PTI exemtion letter was received by FirstEnergy Generation
Corp. on 11/25/09, which permits FirstEnergy to test burn biomass co-firing with coal. FirstEnergy
Generation Corp. will commence test bum of biomass at these units on or aound Feberuary 1, 2010. A

copy of the acceptance letter from OEPA is attached with this application.

OVERVIEW OF CURRENT OPERATIONS

Currently coal is transported by barge to the plant yard for fuel for Units 3 , 4 & 5. Coal is stored

in a stockpile and is reclaimed by underground equipment for use in the Plant. The reclaimed coal is
subsequently conveyed above ground in the coal handling system and suppliecl to in plant bunkers. Coal
is ground to fine particles in niills and then blown into the boiler where it is combusted and the heat is
used to generate higb pressure steam to run the turbine. Dust collection and mitigation sprays are
installed at various points along the coal handling system. A deluge system protects the coal handling
system from fire. All coal unloaded at the facility is weighed by belt meters whichis used to determine
the quantities that are burned by each unit or placed into reserve. The data are entered into the FE Digital

Fuel Tracking System.

RETROFITS FOR BIOMASS

FirstEnergy is in the early engineering phase for the changes required on site for handling and burning

biomass, so the concepts presented below are preliminary design plans.

Biomass Transportation

Biomass will be transported using barge, rail and semi-tractor covered trailers. Biomass being
unloaded from the barges, rail cars and trucks will be tracked tbrough the FE Digital Fuel Tracking

System.

The biomass that has been processed into pellets or briquettes wiA be unloaded from the barges,

rail cars and trucks and conveyed to a storage facility. The conveyors will be enclosed to keep the

biomass dry and prevent fugitive dust issues. All of the necessary safety systems will be installed in the

biomass handling system.
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If biomass wood chips or agricultural crop bales are burned in the boiiers, they will be unloaded

primarily by truck and conveyed to an outdoor storage area.

Attachment 4 (continued)

Biomass Storage

A storage facility will be erected to minimize the absorption of moisture into the processed
biomass from rainfall. This facility will store 25,000-30,000 tons of biomass. All of the necessary safety

systems will be installed in the storage facility.

If biomass wood chips or agricultural crop bales are burned in the boilers, separate storage

facilities would be installed for outdoor storage.

The differential between the mass of biomass delivered and mass of biomass burned will equal
the mass of biomass in inventory. All of the necessary safety systems will be installed into the storage

facility.

Biomass Handline

The processed biomass wiil be reclaimed from the storage facifity through exi.sting reclaim
hoppers and be conveyed to the Plant bunkers by an enclosed conveyor system. The conveyors will feed
both units 4 and 5 with up to 100% biomass. The capability to reclaim and convey up to 20% coal will be

designed into the system for co-fning with the biomass.

The chipped or baled biomass; if used, will be reclaimed tlvough new equipment specifically

designed to properly handle this material.

Safetv Measures for Handlingof Biomass

Biomass dust is more volatile than coal and its dust, in the specific concentration ranges in air, creates
a risk of explosion given an ignition source. Dust collection equipment will be added at significant dust
points. In general, transfer points create dust more so than other points in the biomass handling system.

Therefore dust mitigation technology will be placed throughout the system.

In addition to engineering controls, housekeeping will be a significant focus to prevent dust settling
on horizontal surfaces where it can build up over time. Fire detection and suppression systems will be
used to protect the biomass handling system. Additionally administrative controls will be enforced

including fire hoses placed strategically along with fire extinguishers.
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Expected Changes to Powerhouse

Equipment in the powerhouse is expected to be changed to handle and con;bust the biomass.

Existing coal mills and bumer systems will be changed to combust the biomass.

Supplemental firing systems may be added to meet the current boiler steaming rates while firiug

processed biomass dae to the lower beat content of biomass compared to coal. The equipment added may
include silos, hammer mills, pneumatic conveying systems, new burner systems and the proper safety

equipment.

Equipment may also be added to allow the use of wood chips and baled biomass. The equipment
may include a stoker, stoker feed system, stoker ash handling system, bale grinders, pneumatic conveying

systems, biomass injection systems and proper safety equipment.
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Attachment 5- Meter Specifications and Photographs

Meter ^^^mwtions

Pl t ih'L'tv Grade Meta' (Revent MEer)
anBay Shore

Datc of Iaet Cectif'tcation Next Ceducation Date
Generatine Units M nu_fAOUiter Serial Numher 7yge

' 2010b
BuA S'remens 680-582-916 2510 Octabu 15, 2008 eaOcto

2010b
Bu-5 Siemens 680-582-917 2510 dctdter 15, 2008 erOcto
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Attachment 5 (cotttinued)

Burger Unit #5 - Meter
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1

VIA REGULAR U.S. MAIL

Calfee, nalter & Grisvold LLP

Attorneys at La+v

I100 Fifth Third Center
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Nolan Moser
Will Reisinger
The Ohio Envisonniental Council
1207 Grandview Ave., Suite 201
Columbus, Ohio 43212-3449

Re: In the Matter of the A iication Of I7irstEner Generation Co . ror Certification
Of R.E. Bur er Units 4 And 5 As An Eli Ible Ohio Renewable Euer Resource

Facil'ttv Case No. 09-1940-EL-REN

Dear Counselor:

Enclosed please find FirstEnergy Generation Corp.'s Responses To The Ohio Environmental

Counsel's First Set Of Interrogatories And Requests For Production Of Documents.

Sincerely,

Trevor Alexander

TA:dy

Enclosure

LLAG^1?3iJ dy

cc: Henry W. Ekhart (w/enc.)
Michael Heintz (w/enc.)
Joseph P. Serio (w/enc.)
Telrence O'Donnell (w/enc.)
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BEFORE THE
PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter Of The Application Of
FirstEnergy Generation Corp. For
Certification Of R.E. Burger Units 4
And 5 As An Eligible Ohio Renewable
Energy Resource Facility

Case No. 09-1940-EL-REN

FIRSTENERGY GENERATION CORP.'S RESPONSES TO THE OHIO
ENVIRONMENTAL COUNSEL'S FIRST SET OF INTERROGATORIES AND

REQUESTS FOR THE PRODUCTION OF DOCUMENTS

Pursuant to O.A.C. 4901-1-16 through O.A.C. 4901-1-20, and in accordance with Ohio

Rules of Civil Prmeedure 26, 33 and 34, FirstEnergy Generation Corp. ("FirstEnergy") states its

responses and objections to the Ohio Environmental Council ("OEC") First Set of Interrogatories

and Requests for Production of Documents ("Requests"):

GENERAL OBJECTIONS

A. These general objections are hereby incorporated by reference into the responses

made with respect to each separate Request. The inclusion of any specific objection to any

Request in a response below is not intended, nor shall in any way be deemed, as a waiver of any

general objection or any specific objection made herein or that may be asserted at another date.

B. FirstEnergy objects to each Request to the extent that it seeks information

protected from disclosure by the attorney-client privilege, the attorney work product doctrine,

trade secret privilege, and any other applicable statutory or common law privilege, prohibition,

limitation or immunity from disclosure. Nothing contained in these answers is intended as a
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waiver of the attorney-client privilege, work product doctrine, trade secret privilege or any other

applicable privilege, immunity, prohibition, or limitation, and FirstEnergY reserves the right to

assert objections based on such privileges, immunities, prohibitions, and limitations to the

greatest.extent perinitted by law.

C. FirstEnergy objects to each Request to the extent that it seeks production of

information that is confidential business, commercial, and/or proprietary information belouging

to FirstEnergy in the absence of a protective order.

D. FirstEnergy objects to each Request to the extent that it seeks production of

information that is neither relevant to the clainis or defenses of any party to this action nor

reasonably calculated to lead to the discovery of admissible evidenee.

E, FirstEnergy's disclosure of info
ation in any response to any Request is not

intended to waive, nor does it constitute a waiver of, any objection that FirstEnergy may have to

the admissibility, authenticity, competency, or relevance of the information produced. For all

information produced in response to each Request, FirstEnergy reserves all objections or other

questions regarding the competency, relevance, materiality, privilege, or admissibility of such

information as evidence in this suit or any other proceeding, action, or trial.

F. FirstEnergy objects to the OEC's instructions and definitions to the extent they

purport to impose upon FirstEnergy obligations greater than those contained in the Ohio

Administrative Code or the Ohio Rules of Civil Procedure.

G. ln responding to these Requests, FirstEnergy does not admit the truth, validity,

completeness, or merit of any definition set forth in the Requests.
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I RESPONSES TO INTERROGATORIES

INTERROGATORY No. 1: Describe in detail the source and method of obtaining the

wood pellets or other biomass product procured to create the energy asserted, including a

description of any contracts to obtain biomass resources.

ANSWER: Objection.
In addition to the General Objections, FirstEnergy objects to this

Interrogatory on the grounds that it is vague and ambiguous, is overly broad, and seeks

information that is not reasonably calculated to lead to the discovery of relevant

information. Without waiving its objections, FirstEnergy states that it intends to procure
wood, as well as agricultural products, in raw form or engincered product form such as
pellets and/or briquettes. FirstEnergy has not entered into any contracts to obtain biomass

resources.

INTERROGATORY No. 2: Describe any sustainability certifications, sourcing

standards, or other protocol that will be used in conjunction with the production and transport of

the wood pellets or other biomass product to be utilized.

ANSWER: Objection.
In addition to the General Objections, FirstEnergy objects to this

Interrogatory on the grounds that it is vague and ambiguous. Without waiving its
objections, FirstEnergy states that since it has not entered into any contracts for the supply
of biomass product, it has not yet determined the protocols which may be in place relating
to sustainability certifications or sourcing standards. However, FirstEnergy intends to
consider standards such as the Sustainable Forest Initiative during the evaluation of

potential suppliers.

INTERROGATORY No. 3: Describe the anticipated net carbon output of the biomass-

fueled energy cycle at the facility, taking into account harvesting or production, transportation,

and combustion. In answering, describe the method of calculation used.

ANSWER: Objection. In addition to the General Objections, FirstEnergy objects to this
Interrogatory on the grounds that it is vague, ambigaous, and seeks information that is not
reasonably calculated to the lead to the discovery of relevant information. Without waiving
its objections, FirstEnergy states that it has not determined the anticipated net carbon
output for the Burger facility. However, FirstEnergy Solutions (FES) is a member of the
Electric PowerResearch Institute (EPRI) and will be working with the EPRI and the
National Renewable Energy Laboratories (NREL) to evaluate net carbon output. FES

{00729461.DOC;4 )



em'rently intends to use tiiis information and apply site specific details (once the biomass
supplier locations are identified) to complete the net carbon output calculation at a later

date.

INTERROGATORY No. 4: Based on the answer to Interrogatory No. 3, explain

whether the biomass based generation cycle contemplated by this application will result in a net

reduction in carbon emissions when compared to a coal-fired power generation producing the

same heat output?

ANSWER: See response to Interrogatory No. 3.

INTERROGATORY No. 5: Describe those geographic regions(s) or forests, including

the state, that will provide the source of biomass to be utilized.

ANSWER: See response to Interrogatory No. 1. FirstEnergy further states that it
currently intends to utilize biomass obtained from the United States and/or Canada.

INTERROGATORY No. 6: Describe in detail how the biomass material will be

transferred or shipped to the facility, including the mode of transport and the type of fuel to be

used in transport.

ANSWER: Objection. In addition to the General Objections, FirstEnergy objects to this
Interrogatory on the grounds that it seeks information that is not reasonably calculated to
lead to the discovery of relevant information. Without waiving its objections, FirstEnergy
states that since it has not yet entered into any contracts with suppliers, it has not yet
determined how the biomass material will be shipped to the facility. FirstEnergy is
currently considering shipment options including, but not limited to, barge, rail and/or
truck. Most forms of transportation are currently anticipated to utilize diesel fuel. The
actual mix of transportation modes will be dependent upon the location of the biomass

suppliers, which at this time has not been identified.

INTERROGATORY No. 7: Describe in detail how the biomass material will be

combusted.
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ANSWER: FirstEnergy lias not yet conclusively determined how the biomass inaterial will
be combusted. FirstEnergy is evaluating different metlrods of combustion which may

include suspension firing and stoker grate fired.

INTERROGATORY No. 8: Describe the percentage of anticipated annual generation

that will come from each fuel type used at the facility, including biomass resources, at start-up

and when the facility is at fully functioning capacity.

ANSWER: Please see the Application filed in Case No. 09-1940-EL-REN - Ia the Matter of

R E Burger Units 4 & S for Certification as au Eligible Ohio Renewable Euergy Resource

Geueratiag Facility. The project will combust principally biomass fuels and potentially
some low sulfur western coal. The project is currently evaluating various design
alternatives and forecasts for the delivered cost of fuel. The actual mix of various types of

biomass fuels (wood, agricultural) to be used will not be determined until these studies are

completed (approxinnately 3rd quarter of 2010).

INTF.RROGATORY No. 9: Describe in detail the modifications that have been made,

or will be made, to the facility in order to allow it to qualify as an eligible renewable energy

resource.

ANSWER: Please see the Application filed in Case No. 09-1940-EL-REN - In the Matter of

R E Burger Units 4 & 5 for Certifecation as au Eligible Ohio Reszewable Euergy Resource

Gefteratiug Facility -
for an explanation of the modifications that have been made, or will

be made, to the facility in order to allow it to qualify as an eligible renewable energy

resource.

INTERROGATORY No. 10: Describe the annual amount, in tonnage, of biomass

material anticipated to be used for of each biomass fuel type to be used at the facility.

ANSWER: FirstEnergy estimates the consumption to be between 750 ktons/yr to 1,400

ktons/yr total on a dry biomass basis. It does not have estimates for each biomass fuel type

to be used at the facility.
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RESPONSES TO RE QUESTS FOR PRODUCTION OF DOCUMENTS

l. Provide all documents, contracts, and calculations referred to or
used in answering.the above interrogatories.

RESPONSE: N/A

As to objections,

Mark A. Hayden, Counsel of Record
FIRSTENERGY SERVICE COMPANY
76 South Main Street
Akron, OH 44308
(330) 761-7735
(330) 384-3875 (fax)
haydenm@firstenergycorp.com

James F. Lang
N. Trevor Alexander
CALFEE, HALTER & GRISWOLD LLP
1100 Fifth Third Center
21 East State Street
Columbus, OH 43215-4243
(614) 621-1500
(614)621-0010 (fax)
jlang@calfee.com
talexander@calfee.eom

Attorneysfor.FirstEnergy Generation Corp.
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CERTIFICATE OF SERVICE

A copy of the foregoing
FirstEnergy Generation Corp.'s Responses To The Ohio

Environmentai Counsel's First Set Of Tnterro atories And Requests For The Production
l} ^

Of Documents
has been served this day of January, 2010, by first class United States

mail, postage prepaid, upon:

Nolan Moser
Will Reisinger
The Ohio Environmental Council
1207 Grandview Ave., Suite 201
Columbus, Ohio 43212-3449
Attorneys for the Ohio Environmental Council

Henry W. Ekhart
Ekbart Law Office
50 West Broad St., Suite 2117
Columbus, Ohio 43215
Attorney for Sierra Club of Ohio

Michael Heintz
Environmental Law & Policy Center
1207 Grandview Ave., Suite 201
Columbus, Ohio 43204
Attorney for Environmental Law & Policy Center

Joseph P. Serio
Office of the Ohio Consumer's Counsel
10 W. Broad St., Suite 1800
Columbus, Ohio 43215-3485

Terrence O'Donnell
Sally W. Bloomfield
Matthew W. Warnock
Bricker & Eckler, LLP
100 South Third St.
Columbus, Ohio 43215-4291

1
One of the Attorneys o FirstEnergy
Generation Corp.
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