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INTRODUCTION

Williams and the amici supporting her position center their argument on two primary

points: (1) the four-factor Tzangas test applies only to cases involving unsatisfactory work

performance; and (2) the Unemployment Commission's policy statements conflict with the

Director's position in this case. The first point is correct but unhelpful to Williams; the second is

inaccurate.

First, the Director agrees that the four-prong Tzangas test gauges eligibility for benefits

only when a worker is discharged based on unsatisfactory work performance. But that does not

help Williams, as her discharge for failing to obtain the required social-work license was a

discharge based on unsatisfactory work performance. Though Williams insists otherwise, her

inability to satisfy a requirement of her position places her claim within Tzangas's purview. See

Tzangas, Plakas & Mannos v. Admin., Ohio Bureau of Employment Services (1995), 73 Ohio St.

3d 694, 698-99. And Williams's claim fails under Tzangas's four prongs: She did not "perform

the required work" of obtaining her license; she knew "at the time of hiring" that Bridgeway

expected her to obtain her license; Bridgeway's "expectation[] w[as] reasonable;" and the

licensure requirement "did not change since" Williams's "original hiring for that position." See

Tzangas, 73 Ohio St. 3d at 698-99.

Second, the Unemployment Commission's policy statements do not, as Williams and her

amici argue, envision comparative analysis of the type the Eighth District conducted. In the

context of a performance-related discharge, the Commission does allow adjudicators-when

assessing whether an employer's performance expectations were reasonable-to consider

whether other employees met the standards that the discharged employee could not. Measuring

the reasonableness of an expectation by seeing if other employees were capable of meeting it is

one thing: that gauges, only whether the performance standards set for the claimant were
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attainable. Determining just cause for discharge based on a finding of disparate treatment is

quite another: that would require a finding that similarly situated employees (1) were asked to

satisfy the same job requirements; (2) did not satisfy the same job requirements; and (3) were

not, like the claimant, subjected to the same adverse employment action. It is this latter analysis

that the Eighth District attempted, and it is this latter analysis that lacks support in the applicable

Commission policy statements.

With neither of these points giving weight to Williams's argument, her remaining claims

cannot overcome the deference this Court affords to administrative judgments. And even if the

Court found that disparate-treatment analysis applies to performance-related discharges,

Williams's claim would still fail because she has not shown that she was similarly situated to the

employees to whom she compares herself.

ARGUMENT

A. The Tzangas factors measure just cause for performance-related discharges, and this

case involves a performance-related discharge.

Williams and her amici assert that the Tzangas factors only determine just cause for a

discharge when an employee "is discharged for unsatisfactory work performance." Legal Aid

Br. 5, see also Appellee Br. 21. They are right. In Tzangas, the Court said that "[u]nsuitability

for a position" is "fault sufficient to support a just cause determination" if "(1) the employee

does not perform the required work, (2) the employer made known its expectations of the

employee at the time of hiring, (3) the expectations were reasonable, and (4) the requirements of

the job did not change since the date of the original hiring for that position." 73 Ohio St. 3d at

698-99. Though Williams reads the Director's first brief as "seem[ing] to contend that Tzangas

should apply to all discharge cases," Appellee Br. 21, see also Legal Aid Br. 6, that is not the

Director's position. The Director's opening brief describes Tzangas as "a four-prong test for
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determining whether a performance-related discharge was supported by just cause," and

explains that "an employee discharged for performance reasons is discharged for just cause if'

she does not meet the Tzangas test. ODJFS Br. 6 (emphasis added). The Director and Williams

are thus in accord: Tzangas applies when an employee is discharged because of work

performance.

This is a work performance case. Williams was required, as a condition of her

employment, to pass the Licensed Independent Social Worker exam. Licensure, Williams's

supervisor testified, gave program managers "a certain expertise" in providing their services.

Hr'g Tr. 14. And while Williams could perform some of her duties without holding a LISW

certificate, she could not perform them all: Her unlicensed status required another program

manager to sign off on her treatment plans and required Bridgeway to pull in "additional ...

support from outside [help]." Hr' g Tr. 14, 21. These facts provide ample support for classifying

Williams's discharge as one based on unsatisfactory performance and for using the Tzangas

factors to determine just cause.

Williams disagrees. Discharge for failing to acquire a professional license, she says, is not

a discharge based on unsuitability for the position. Appellee Br. 24, see also Legal Aid Br. 5.

But she offers no way to distinguish her discharge from any other discharge based on inability to

satisfy a performance-related expectation. And indeed there is none. When licensure is required

to perform the full scope of an employee's expected duties, failing to obtain that required license

amounts to a deficiency in job performance. As an unlicensed social worker, Williams was little

more suitable for her position than a lawyer would be without a bar license. In both contexts, the

unlicensed employee could perform certain functions of her employment: a person with legal

training could, under supervision, draft internal legal memoranda just as a person with social
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work training could draft treatment plans. But in both contexts, inability to secure a professional

license leaves the employee unable to perform all the tasks required of her. Having failed to

obtain the license required by her employer and necessary to perform all her job functions,

Williams cannot avoid Tzangas's reach.

With Tzangas marking the bounds of Williams's just cause inquiry, there is no room for the

type of comparative analysis employed by the Eighth District. Tzangas limits the scope of the

just-cause inquiry to the four Tzangas factors and firmly rejects a "totality of the circumstances"

approach. Tzangas, 73 Ohio St. 3d at 698. Confining the inquiry in this fashion does not, as

Williams's amici suggest, ignore the requirement that "the facts be examined to evaluate fault."

Legal Aid Br. 11. Rather, Tzangas provides a framework for how the facts should be

examined-and a guide as to which facts warrant weight.

Williams cannot prevail under the Tzangas test. She "d[id] not perform the required work"

when she failed to obtain her LISW certification within the required time frame. Tzangas, 73

Ohio St. 3d at 698. She knew "at the time" Bridgeway promoted her that licensure was a

requirement of the position. Id. Bridgeway's expectation that Williams would obtain LISW

certification was reasonable, as licensure would have enabled Williams to perform the full scope

of her job functions. Hr'g Tr. 14, 21. Finally, the requirement that Williams pass the LISW test

remained constant "since the date of [her] original hiring" for the position of Residential

Program Manager. Tzangas, 73 Ohio St. 3d at 698-99.

The Tzangas test producing an unfavorable result, Williams and her amici argue that the

Commission should have looked to two additional factors to find that her discharge lacked just

cause: (1) whether Bridgeway's enforcement of the licensure requirement constituted disparate
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treatment, and (2) whether Williams tried in good faith to pass the exam. See, e.g., Legal Aid

Br. 6; Williams Br. 9, 19. Neither factor is relevant in a work-performance case.

First, Williams's amici argue that because the Tzangas Court considered whether other

employees had met the employer's expectations in the course of evaluating the reasonableness of

those expectations, Tzangas permits disparate-treatment analysis of the type conducted by the

Eighth District. Legal Aid Br. 11, n. 4. This argument overlooks a key difference between

Tzangas's reasonableness prong and the Eighth District's brand of comparative analysis. In

Tzangas, the Court considered other employees in the course of determining whether the

performance goals set for the claimant were attainable. 73 Ohio St. 3d at 699. That makes

sense: If, for example, an employer required its employees to lift a 500-pound object without

assistance, demonstrating that no other employee was capable of lifting 500 pounds would be

one way to show that the employer's expectations were unreasonable. But the Eighth District

did not look to other employees to determine whether Bridgeway's licensure requirement was

reasonable. Rather, it looked to other employees to determine whether Bridgeway treated

Williams differently. Nothing in Tzangas supports that form of comparative analysis.

Nor does Tzangas recognize subjective determinations about an employee's good faith.

Williams argues that her "bona fide effort to pass the LISW exam refutes the conclusion that her

actions were culpable and thus at fault." See Williams Br. 10. But Tzangas explicitly rejects

subjective considerations of this kind, holding that an employee can be discharged for just cause

based on unsatisfactory work performance even without "willful or heedless disregard of duty or

violation of employer instructions." 73 Ohio St. 3d at 698. "There is little practical difference

between an employee who will not perform her job correctly and one who cannot perform her

job correctly," Tzangas reasons. Id. at 698. Though the latter employee might not be
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blameworthy "in a moral sense," inability to perform the functions of her position "does

constitute fault in a legal sense sufficient for her termination to have been made with just cause."

Id.
at 699. It may very well be the case that Williams tried her best to pass the exam, but her

intentions are simply not relevant to a just-cause determination under Tzangas.

B. The Commission's policy statements do not invite disparate-treatment analysis in the
context of determining whether a performance-based discharge was supported by just

cause.

Williams and her amici next rely on inapplicable portions of the Commission's policy

guide and online abstract to argue that her discharge lacked just cause. The relevant policy

statements lead to no such conclusion. Part IV, Section II, Paragraph 17 of the policy guide

describes the standard adjudicators should use when evaluating whether a discharge for

"unsatisfactory work performance" was supported by just cause. See Unemployment

Compensation Policy Guide, Part IV, Section II, Pg. 11 (found at Legal Aid App'x 11). The

standard mirrors the Tzangas test nearly word for word:

If a worker is discharged because of inability to meet performance standards of the
job, a disqualification is imposed when all of the following conditions exist:

1. The individual did not perform the required work; and

2. The individual was aware of the performance expectations of the position at the

time of hire for that position; and

3. The expectations were reasonable; and

4. The requirements of the job did not change between the date of hire for that

particular position and the individual's discharge:

Policy Guide 11, see Legal Aid App'x 11; compare Tzangas, 73 Ohio St. 3d at 698-99. In line

with Tzangas, the section's explanatory notes say that adjudicators may test "the reasonableness

of the expectations" by "determin[ing] whether other employees in the same or similar position

are able to meet the standards of the employer." Policy Guide 13, see Legal Aid App'x 13



(emphasis added). But nowhere in the course of explaining the Tzangas rubric does the guide

suggest that disparate-treatment analysis is appropriate, or that adjudicators may consider factors

other than the four specifically mentioned in Tzangas, when evaluating a performance-based

discharge.

With the policy guide offering the same guidance as Tzangas, Williams's remaining points

about the Commission's policy statements are unpersuasive.

First, the guide's basic instructions on finding just cause do not support Williams's theory

that it is appropriate in a work-performance case for adjudicators to consider whether a

claimant's actions demonstrated a "disregard of the employer's best interest." Appellee Br. 6-7

(citing Policy Guide Part IV, Section 2, Pg. 3, see Legal Aid App'x 3). The relevant portion of

the guide reads as follows:

Conduct or performance that would constitute just cause for discharge includes (but is

not limited to):

(1) The individual disregards his/her duties to the employer signifying an

intentional disregard of the employer's interest;

(2) The individual disregards or ignores established rules or any standards of

behavior which the employer has the right to expect;

(3) The individual shows carelessness or negligence in the performance of the work
to such a degree or recurrence as to demonstrate a disregard of the employer's interest

..or

(4) The individual is not able to perform the required work . . . and all of the

specific conditions detailed in Section C, paragraph 17 [the Tzangas factors] are met.

Policy Guide 3, see Legal Aid App'x 3 (emphasis added). Though Williams appears to read this

section as including an "unreasonable disregard" assessment as part of any just cause

determination, what the section actually says is just the opposite. In some contexts (those falling

under points 1-3), it may be appropriate to consider whether an employee acted with willful



disregard of an employer's interests. Not so with performance-based discharges, which fall

under point 4. In that context, the section states that the relevant criteria are those detailed in

paragraph 17: those criteria include only the Tzangas factors. See Policy Guide 11.

Second, the policy guide's criteria for evaluating just cause for violation of a work rule do

not shed light on how to evaluate just cause in a work-performance case. See Legal Aid Br. 18-

20. When an employee has been discharged for violating a work rule, the guide says,

adjudicators may consider whether the rule is, among other factors, "uniformly applied." Policy

Guide, Part IV, Section II, Pg. 22, Legal Aid App'x 22. The section specifies, however, that the

uniformly applied factor comes into play when "a claimant was discharged for a violation of an

employer's policy or established rules not specifically covered elsewhere" in the guide. Policy

Guide, Part IV, Section II, Pg. 22, Legal Aid App'x 22 (emphasis added). It follows that, while

uniform applicability might factor into the assessment of a work-rule discharge, it does not

belong in the assessment of a work-performance discharge-a discharge "specifically covered

elsewhere" by the section that governs discharge for unsatisfactory performance and describes

the Tzangas test. See Part IV, Section II, Pg. 11, Legal Aid App'x 11. Whatever weight the

Commission gives to uniform applicability in the context of work-rule cases, that standard does

not factor into a determination of just cause for a performance-related discharge.

Finally, the Ohio Unemployment Compensation Law Abstract offers little in support of

Williams's claim. Though Williams points to a section regarding civil service exams that

purportedly helps her case, Appellee Brief 7-9, she overlooks straightforward-and directly

applicable-instructions elsewhere in the abstract. Those instructions state that "Where an

employee is required to be licensed . . . as a condition of continued employment, and the

employee loses the required license . . . the employee can be discharged for just cause in



connection with work." Ohio Unemployment Compensation Law Abstract, VIII. Separations

from Employment, Section D, Discharge (2006), http://www.web.ucrc.state.oh.us/Abstract/

Abstract.stm: In sum, Williams's reliance on the Commission's policy statements do not add

strength to her claim or to the Eighth District's mistaken reasoning.

C. Even if disparate-treatment analysis were appropriate when determining whether a
performance-based discharge was supported by just cause, Williams was not similarly

situated to the other employees.

Williams could not prevail even if this Court were to decide that disparate-treatment

analysis can play a role in determining just cause for a performance-based discharge, as she has

not shown that she was similarly situated to the employees to whom she compares herself.

Williams states that Bridgeway "promoted one program manager who had not passed the LISW

test," but fired Williams, and "afforded one program manager more than twenty months to pass

the test," but allowed Williams only fifteen months. Appellee Br. 19. But she does not explain

how she was similarly situated to these other employees, and the record in fact suggests that she

was not. This is a case where the requirements of the position changed over time: One

Residential Program Manager who did not have LISW certification had held the post for thirteen

years, and another Residential Program Manager who had held the post for approximately six

years did not obtain LISW certification while she held that title. But an employer's decision to

change the licensure requirement as it brings new employees to the position is a case of changed

circumstances, not evidence of disparate treatment. Willia.ms presented no evidence that these

longer-serving employees had, like Williams, been told at the time of hiring that they would be

required to receive LISW certification within fifteen months. In light of the critical differences

between Williams and the other program managers, the Commission's decision was not

"unlawful, unreasonable, or against the manifest weight of the evidence" such that the Eighth
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District had authority to reverse it. Irvine v. Unemployment Comp. Bd. of Review (1985), 19

Ohio St. 3d 15, 17-18.

Adopting the Eighth District's line of reasoning would create significant problems for

employers wanting to revise a position's performance requirements over time. If comparisons

between dissimilar employees could support a finding of discharge without just cause, an

employer could, for example, find itself on the hook for discharging an employee who could not

use a computer on the theory that employees holding her same position several decades ago

needed only to use a typewriter. The Unemployment Compensation Act does not require such

frozen-in-time comparisons. Neither should this Court.

CONCLUSION

For these reasons, the Court should reverse the judgment of the Eighth District.
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