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EXPLANATION OF WHY THIS CASE INVOLVES A
SUBSTANTIAL CONSTITUTIONAL QUESTION AND IS A CASE OF PUBLIC OR
GREAT GENERAL INTEREST

This case presents two issues of broad and fundamental importance to Ohio’s significant
industrial, inanufactuﬁng, and business communities, which collectively employ millions of
Ohioans and provide an on-going tax base in every corner of Ohio. Here, the Tenth Appellate
District Court of Appeals, (“Tenth District”) lowered the long-established civil burden of proof
and allowed the State of Ohio (“State™) to carry its burden to show an on-going violation of law
based solely on a stipulated one-day emissions test exceedance and an inference that the facility
petforming the test operated every day aﬂer the test under the same conditions that caused the
exceedance. More troubling, after finding that the State could meet its civil burden based only
on an inference, the Tenth District also held that a defendant had no right to present any evidence
to rebut the State’s inference and demonstrate that the emissions exceedance did not continue
after the day of the testing even;t. In so holding, the Tenth District completely eradicated the due
process rights of a civil defendant to show that the State’s claims were not true.

The Tenth District’s decision will affect the thousands of businesses and industries across
the state that are regulated by the Ohio Environmental Protection Agency (“Ohio EPA”). While
permits issued to Ohio’s business and industry, which range from power generation to steel-
making, manufacturing, road construction, mining and everything in between (collectively
“Regulated Business”), have widely varying terms and requirements, each Regulated Business
has one thing in common relevant to this appeal: each has an Ohio EPA-issued permit that sets
emission limits. Although Ohio EPA strives to set the correct emission limits when it issues
each permit, and although Regulated Business strives to meet the emission limits set in each

permit, the practical reality is that Ohio EPA sometimes sets the wrong limits and Regulated



Business sometimes does not demonstrate compliance with the limits during testing under
maximum operational conditions.

Under the framework of these common circumstances, the paramount issue to Regulated
Business is the status of a facility’s compliance during the time it takes for Ohio EPA to change
* emission limits or for the facility to retest after a failed test. Therefore, the first question that
must be answered by this Court is whether a single failed emissions test performed on a siﬁgle
day under a facility’s maximum operating conditions is enough to carry the State’s burden of
proof to demonstrate on-going non-compliance with an emission limit—even on days when there
are no facility operations and, as such, no emissions. If an on-going emissions exceedance can
be inferred, the second question that must be answered by this Court is whether it is
constitutional for a court to determine that a Regulated Business has no right to rebut an
inference of an on-going exceedance with evidence to the contrary.

The Supreme Court should accept jurisdiction of this case to pronounce that the decision
of the Tenth District is not the law of Ohio. This case presents an opportunity for this Court to
address these two critical issues and to provide clarity and certainty as to the legal standards that
apply when the State brings a civil action against a Regulated Business. If allowed to stand, the
Ténth District’s erroneous decision will severely diminish the rights of thousands of industries,
manufacturers and businesses regulated by the State as well as other civil defendants subject to
similar civil statutes. As such, this matter raises a significant constitutional question and is of

rpublic and great general interest.

STATEMENT OF CASE AND FACTS

On July 23, 2007, the State, on behalf of Ohio EPA, brought an air enforcement actioﬁ

pursuant to R.C. Chapter 3704 against five companies: The Shelly Holding Company, The



Shelly Company, Shelly Materials, Inc., Allied Corporation and Stoneco, Inc. (collectively
“Shelly”).! The Complaint aileged that Shelly violated Ohio’s air pollution control laws and
regulations, and the State sought both injunctive relief and civil penalties.

The Shelly defendants are Ohio-based businesses that operate hot-mix asphalt plants
(“HMA plants”) and pave roads throughout Ohio. Typically, HMA plants are small facilities due
to their portable nature. Since asphalt must be used within four to five hours of production,
HMA plants must be smail and able to move quickly to serve customers on road jobs throughout
Ohio. Shelly does not operate its HMA plants in the winter or when temperatures are below
fréezing because the asphalt is difficult or impossible to pour. HMA plants are regulated by
Ohio EPA pursuant to Ohio’s air pollution control law, R.C. Chapter 3704 ef seq., and Shelly’s
HMA plants all have air pemﬁts issued by Ohio EPA. Due to their small size, Shelly’s HMA
plants are not large sources of air emissions.

Specific to this appeal, the State’s Seventh Claim (“Claim 7”) alleged that four Shelly
Materials HMA plants and one Allied Corporation HMA plant were in continued violation of
Ohio law because each HMA plant exceeded a permit emission limit during a three-hour testing
event, called a “stack test.” The State claimed that Shelly’s testing results, obtained while each
HMA plant operated at full capacity and using worét-case fuels and materials, were enough to
infer on-going emissions violations until such time that each HMA plant was retested.

A stack test measures emissions of gases or dust that exhaust from a facility’s stack (1.e.
chimney) during maximum operating conditions. State ex rel. Ohio Attorney General v. The

Shelly Holding Co., et al. (Sept. 2, 2009), Franklin Cty. C.P. No. 07CVH07-9702, at 44 (“Shelly

'The Trial Court dismissed The Shelly Holding Company and The Shelly Company as party-
defendants. The issues on appeal to this Court involve only Shelly Materials, Inc. and Allied
Corporation. _



P’). Prior to testing, the permit holder must provide Ohio EPA with at least 30 days notice and
must allow Chio EPA the opportunity to witness the test. Ohio Adm.Code 3745-15-04(A). Ohio
law does not require testing with any specific frequency for any source, and smaller sources like
Shelly’s HMA plants are legally allowed to operate without performing stack testing unless a
new or modified permit is issued. |
 Stack tests are performed as three one-hour test runs on a single day under worst-case

operating conditions, which consist of using the worst-case fuel and the worst-case material and
operating at maximum production capacity. As Ohio’s longtime Division of Air Pollution
Control Chief Robert Hodanbosi testified, stack test results obtained during any particular test
are only “snapshots” of emissions from a plant on a particular day and can be influenced by a
number of factors, including the operational conditions present during the test, the raw materials
used during the test and the particular fuel used during the test. Stack tests are not representative
of day-to-day operational conditions at Shelly HMA plants because Shelly does not operate at
maximum capacity outside stack tests, and Shelly utilizes a variety of fuels and materials during
normal operating scenarios.

Contrary to the Tenth District’s conclusion, the State presented no evidence that “a

%

facility must conduct another stack test...in order to demonstrate compliance.” State ex rel.
Ohio Attorney General v. The Shelly Holding Co., et al., 10th Dist. No. 09AP-938, 2010-Ohio-
6526, at 56 (“Shelly IT’). In fact, the State acknowledged in its Tenth District brief that
compliance can be established by showing that the “operating conditions documented by the

stack test no longer exist.” If a permit holder fails a stack test, the permit holder has many

choices to assure on-going compliance, including: asking Ohio EPA for different emission limits,



repairing mechanical failures, changing raw materials and fuels, running at less than maximum
production or refesting.

At trial, Shelly stipulated that on particular dates at HMA plants 63, 73, 90/95 and 91,
stack test results showed emission limit exceedances during three one-hour stack test runs. Thus,
Shelly did not dispute that, during the test events run at maximum capacity and utiﬁzing the
worst case fuels and materials, emission of certain pollutants exceeded permit limits.

However, Shelly did dispﬁte that those violations continued on days subsequent to the
stack tests and argued that the State had not meet its burden of proof to demonstrate, by a
preponderance of the evidence, that the HMA plants were in violation of the emission limits on
any days other than the days of the stack tests. Shelly’s argument focused on the undisputed
evidence that day-to-day operating conditions at the HMA plants werﬁ quite different than
operating conditions during stack test events and that the HMA plants did not operate at all
during many of the days on which violations by the State were alleged (i.e. because of Wintér
shutdown, project specific operations).

Oﬁ September 2, 2009, following a lengthy trial, the Franklin County Court o_f Common
Pleas issued its Decision and Judgment Entry in this case, finding liability on the part of Shelly
on certain claims but denied the State’s request for injunctive relief. The Trial Court specifically
found that there was no evidence “that any of the [Shelly Defendants’] facilities are not properly
permitted or being operated in violation of the terms of the operating permits.” | Shelly I at 97-98.
The Trial Court also found that the Shelly showed “a sincere desire to identify and correct
" problems” and the disclosure of the voluntary audit results to Ohio EPA “demonstrated an

openness that is to be commended.” Id. at 80.



Regarding Claim 7, the Trial Court rejected the State’s invitation to infer continued
violations stating:

Except for the date of the specific “stack test,” there is not a specific test result [or

other evidence] proving that the violation continued. The State wants the Court to

infer that the violation continued until Shelly proved that it did not, at the

subsequent “stack test.” *** If it is reasonable for the Court to infer that the

violation stopped with the second “stack test,” why not infer that the violation

ended the day before or the day before that or the day after the first “stack test”?

Simply put the Court does not find the requested inference to be reasonable given

the fact that the State has the burden. Further, the Court finds Shelly’s argument

that a “stack test” does not represent normal operating conditions to be

compelling. Based on the foregoing, the Court will only consider the day of the

“stack test” demonstrating excess emission to be evidence of a violation. Shelly I

at 45-46.
Accordingly, the Trial Court found that the State had met its burden of proof only for those
specific dates on which the stack tests were conducted, and it assessed penalties against each
HMA plant based only on the specific date that the State had carried its burden of proof by
demonstrating more than an “inference” of a violation. 1d.

On October 2, 2009, the State appealed the Trial Court’s Decision to the Tenth District.
The appeal raised four assignments of error, including a claim that the Trial Cowt erred with
regard to Claim 7 by limiting the dates of emissions violations tc only the dates of the
nonconforming emissions test results. The Tenth District found that the Trial Court should have
concluded that the violation continued until a subsequent stack test determined that the plant no
longer was violating the permit limitations. Shelly II at 166. In so holding, the Tenth District
removed the State’s legal burden to affirmatively prove by a preponderance of the evidence that
the violation continued each and every day subsequent to the stack test. Even if it were

appropriate to lower or completely eradicate the State’s burden of proof, which it is not, the

Tenth District also denied Shelly its due process rights by ignoring evidence submitted by Shelly



that was found to be “compelling” by the Trial Court. The Tenth District’s decision transcends
this specific case and will detrimentally impact all Regulated Business in Ohio.

ARGUMENT IN SUPPORT OF PROPOSITIONS OF LAW -

FIRST PROPOSITION OF LAW: IN A CIVIL ENFORCEMENT ACTION, THE
STATE HAS THE BURDEN OF PROOF TO DEMONSTRATE BY A
PREPONDERANCE OF THE EVIDENCE EACH AND EVERY DAY OF VIOLATION.

In this matter, the Tenth District changed the c_:ivil burden of proof in Ohio—from one
that re.quires a showing of a violation by a preponderance of the evidence—to one that allows for
a violation to be deemed continuing based solely on an inference without evidence. The impact
of the Tenth District’s decision to unilaterally change long-standing Chio law regarding the civil
burden .of proofis significant and simply cannot be allowed to stand.

It is well established that the plaintiff in a civil action bears the burden of proof on each
cssential element of any claim for relief. Schaffer v. Donegan (1990), 66 dhio App.3d 528, 534,
585 N.E.2d 854; Ohio Valley Radiology Assocs., Inc. v. Ohio Valley Hosp. Ass 'n (1986), 28
Ohio St.3d 118, 502 N.E.2d 599. This is the plaintiff’s burden, even when the plaintiff is the
State. Similarly, Ohio law is well settled that, in civil actions, the burden of proof is carried by a
preponderance of the evidence standard When the statute is silent as to the burden. Cincinnati,
Hamilton & Dayton Ry. v. Frye (1909), 80 Ohio St. 289, 88 N.E. 642, paragraph two of the
syllabus; see also Cincinnati Bar Assn. v. Young (2000), 89 Ohio St.3d 306, 314, 731 N.E.2d
631; Felton v. Felton (1997), 79 Ohio St.3d 34, 41-42, 679 N.E.2d 672; Walden v. State (1989},
~ 47 Ohio St.3d 47, 53, 547 N.E.2d 962 (concluding that “the General Assembly intended to apply
the usual preponderance of the evidence standard” when it did not “specify a ‘clear and
‘convincing’ standard”). Preponderance of the evidence is more than a mere inference. This
standard requires the State to demonstrate by the greater weight of the evidence that a violation

. occurred. State v. Stumpf (1987), 32 Ohio St.3d 95, 102, 512 N.E.2d 598.
7



In accord, under Ohio’s environmental statutes, the State bears the burden of ﬁroof to
demonstrate that a violation exists for each and every day the State claims liability exists. R.C.
3704.06(B); R.C. 3734.13(C); R.C. 6111.07. The State’s burden of proof under Ohio’s
environmental statutory scheme is a preponderance of the evidence standard. State ex rel. Brown
v. City of East Liverpool (May 6, 1981), 7th Dist. No. 80-C-19 (In the context of a water
enforcement matter, the court stated that “very plainly, the foregoing is a civil action. The
violation must be proven by a preponderance of the evidence™).

As the Ohio General Assembly intended when it developed Ohio’s air laws, the State
must be required to show more than an inference of violation: “The court shall have jurisdiction
to grant prohibitory and mandatory injunctive relief and to require payment of a civil penalty
upon the showing that such person has violated this chapter or rules adopted thereunder.” R.C.
3704.06(B). Thus, the General Assembly expressly requires the State to bear the burden of proof
with a “showing” for each and every day a violation is alleged. If it intended otherwise, it would
have said so. As this Court has repeatedly recognized, Ohio law must be applied as written.
Hudson v. Petrdsurance, Inc. (2010), 127 Ohio St.3d 54, 59, 936 N.E.2d 481. An “inference” of
an on-going violation cannot be and is not a “showing” of a violation by preponderance of the
evidence.

At trial in this matter, the State presented no testimony, no documents, no _operational
data, no additional engineering tests, no calculations; simply no proof whatsoever that Shelly
operated the HMA plants in a manner after each stack test that caused emissions to continue in
excess of applicable permit limits. In fact, the State wholly failed to show that Shelly’s HMA
plants were even operating on all days for which the State sought a penalty for emissions

exceedances. Instead, the State relied solely on one-day stack tests and the inference that the



days following the test demonstrated the exact same emissions exceedances. Put simply, the
State wanted the Trial Court to infer emissions violations for each and every day following a
stack test, even for those days on which the HMA plants clearly had zero emissions because they
were not operational.

There is no legal authority to support an “inference of continuing violation™ theory as
sufficient to carry a preponderance of the evidence burden of proof. No other Ohio court has
ever found in favor of the State based solely on an assumption or inference that every day
subsequent to an exceeded stack test is a separate day of violation. In fact, just the opposite; in
air enforcement matters, any presumption given should be one of compliance in favor of the
permit holder. State ex rel. Celebrezze v. Natl. Lime & Stone Co. (1994), 68 Ohio St.3d 377,
385,627 N.E.2d 538.

However, on appeal in this case, the Tenth District never considered the burden of proof
in ruling for the State on Claim 7. Shelly IT at §55-66. Rather, the Tenth District’s analysis
focused only on how to calculate a penalty amount, while completely ignoring the precedent
issue of the State’s burden to demonstrate liability for each and every déy the State alleged
permit violations before any penalty assessment could be considered, stating:

[H]ere, the trial court did not err in assessing the factors [for penalty] in each step.

Nonetheless, in determining the number of days each violation existed, the trial

court should have concluded the vicolation continued until the subsequent stack

test determined the plant no longer was violating the permit limitations...

Consistent with the few cases addressing the issue, we conclude the trial court

must calculate again, in accordance with this decision, the number of days Shelly

violated the applicable PTI and then impose the fine, in its discretion, as it deems

- appropriate. Shelly IT at §66. '
The Tenth District’s conclusion plainly contradicts Ohio law and removes from the State

any burden to demonstrate that the permit holder continued to exceed emission limits in its

permit on days subsequent to a stack test. Additionally, contrary to the Tenth District’s



determination, the few cases addressing this issue clearly do not stand for, or even suggest, that
mere inference without evidence is sufficient to carry the State’s burden of proof. State ex rel.
Celebrezze v Thermal-Tron, Inc. (1992), 71 Ohio App.3d 11 (“Thermal-Tron™), United States v.
Hoge Lumber Co. (N.D.Ohio, May 7, 1997), No. 3:95 CV 7044, 1997 U.S. Dist. LEXIS 22359.
In Thermal-Tron, the State alleged that an incinerator facility was in viclation of law for
the days on which it failed three stack tests as well as on intervening days between the failed
- tests and the subséquent test demonstfating compliance. Thermal-Tron at 14, 16. To meet its
_burden, a witness for the State testified that he used waste manifests, burn logs and temperature
recording charts to determine that Thermal-Tron had actual operations ﬁve days a week, four to
cight hours a day. Id. at 16. Another witness for the State testified that Thermal-Tron’s day-to-
day operations were consistent with operations during the three failed stack tests. Id. In finding
that the State met its burden of proof, the Eighth District Court of Appeals stated: “in light of the
récord, particularly fhe testimony of Seaman and Curtain as well as the waste manifests,
temperature charts and operating records, we find competent, credible evidence to support the
Trial Court’s finding of a violation.” Id. Tronically, the Tenth District acknowledged this legal

standard, stating “the court found competent. credible evidence” that Thermal-Tron was in

violation of law. (Emphasis adde(i.) .Shelly IT at 65. However, the Tenth District identified no
such competent, credible evidence in the State’s case against Shelly. |

The second case cited by the Tenth District, U.S. v. Hoge Lumber Company, is a federal
case brought by the Department of Justice (“DOJ”) pursuant to the Clean Air Act (“CAA”). As
an important distinction, the CAA has a lower burden of proof that does not exist in Ohio law.

40 U.S.C. 7413(e)(1), (2). However, even with the lower standard, the DOJ still presented actual

10



evidence, not an inference, that the defendant’s facility was in on-going violation of its emissions
limits.

In its case in chief, the DOJ offered an affidavit from an expert engineer who testified
that the permit holder performed eight stack tests on its boiler under various operational
conditions, including operating conditions as low as 22% of capacity, and all eight stack tests
showed emissions violations. Hoge at *14-15. In addition, the DOJ also presented testimony
evidence of the company’s designated Rule 30(b)(5) witness who testified that the boiler was not
operating in compliance with its air permit limits and expressed pessimism that the boiler could
ever meet the emission limit required by the air permit. Id. at *16. Finally, the DOJ presented
evidence of actual days on which the defendant operated its boiler in a manner exceeding
emissions limits—2,700 days over a twelve year period (i.e. there was not a finding of on-going
or continued emissions exceedances every day subsequent to the first failed- stack test). Id. at
*16-17. Thus, even under the CAA’s lower burden of proof, the DOJ still proved its case with
evidence of the actual non-compliance and the actual days of violation. Contrary to the Tenth
District’s holding, the Hoge deciéion clearly does not support an inference burden of proof.

As a final point, the Tenth District identified a perceived policy concern that, without its
holding, permittees would be able “to continue the harmful conduct at least until the next stack
test, knowing no penalty will be imposed for interim violations.” Shelly II at 66. This is |
simply not true. Shelly’s proposition of law does not stop a Plaintiff from proving its case with
actual evidence of an on-going violation. The -distinction is, in this case, the State simply had no
such evidence.

This professed concern of the Tenth District regarding the “continued harmful conduct”

also ignores the reality that Ohio EPA can require that a permit holder wait to stack test until a

11



representative of Ohio EPA can be present to observe the test. Ohio Adm. Code 3745-15-04.
Stack tests must be scheduled at teast 30 days in advance of the test date, and the permit holder
must coordinate scheduling with the Ohio EPA so that the appropriate agency representative can
be on site for the test. Stack tests are routinely cancelled by Ohio .EPA due to weather, conflicts
n scheduﬁng or agency backlog. For seasonal businesses like asphalt, retesting must sometimes
wait until the following year due to winter plant closures. Because there are no regulatory
exceptions or accelerated schedule for retesting, a permit holder must sometimes wait many
months prior to conducting a subsequent stack test. Dun'ng this time, the Tenth District believes
it is appropriate for the penalty meter to keep clicking at a rate of up to $25,000 a day. R.C.
3704.06(C). |

Ohio law clearly establishes the burden of proof in an environmental enforcement matter
with the State and as a preponderance of the evidence standard. The Tenth District’s decision to
lower, if not eliminate, this civil burden of proof creates a new dangerous and untenable standard
that will transcend this matter and impact Regulated Business around the State. As such, the
" decision cannot be allowed to stand.

SECOND PROPOSITION OF LAW: IF A CONTINUING VIOLATION OF PERMIT
TERMS CAN BE INFERRED, A PERMIT HOLDER MUST BE GIVEN THE
OPPORTUNITY TO REBUT THE INFERENCE.

The Tenth District moved directly from a finding that an inference satisfies the State’s
burden of proof to an instruction to the Trial Coﬁrt to recalculate days of violation against Shelly.
Shelly IT at §66. Even assuming, arguendo, that the State can meet its Bu:rden of proof by only
an inference, a civil defendant must have the ability to rebut any such inference. To hold
otherwise, as the Tenth District did, violates fundamental fairness and the constitutional due

process rights of a defendant.

12



The United States Supreme Court has held that the Due Process Clause of the Fourteenth
Amendment protects civil litigants who seek recourse in the courts. Logan v. Zimmerman Brush
Co. (1982), 455 U.S. 422, 429, 102 S.Ct. 1148. Similarly, Ohio’s constitution and law give civil
defendants, including corporations, the right to defend themselves and rebut claims made by
plaintiffs. Johns v. Univ. of Cincinnati Med. Assoc., Inc. (2004), 101 Ohio St.3d 234, 240, 804
N.E.24d 19; Viandis v. Kline (1973), 412 U.S. 441, 446, 93 8.Ct. 2230; see alsb Wheeling Steel
Corp. v. Glander (1949), 337 U.S. 562, 574, 69 S.Ct. 1291 (Fourteenth Amendment due process
extends to corporations); Pierce v. Society of the Sisters of the Holy Names of Jesus and Mary
(1925), 268 U.S. 510, 535, 45 S.Ct. 571 (due process protections extend to corporate assets).

Here, the Tenth District ignored the significant, compelling evidence Shelly presented to
refute the State’s inference of an on-going violation at each HMA plant. At trial, both the State’s
own employees and Shelly’s witnesses testified that the HMA plaﬁts did not operate on a day-to-
day basis consistent with operations during stack test events. In fact, there was spéciﬁc
testimony that the HMA plants never operated at maximum capacity unless they were
conducting a stack test and wére typically operated at 25% less than maximum testing
conditions, run on different fuels day-to-day and utilize different materials. Importantly, Ohio
EPA’s own Air Division Chief agreed, describing stack tests as mere “snap shots” of operations
on a single day. Further, Shelly presented testimony that Shelly does not operate its HMA plants
seven days a week, even in the busy summer season. The State offered no evidence to refute
Shelly’s evidence.

The Trial Court accepted and cited Shelly’s evidence regarding the actual daily operating
conditions at its HMA plants, concluding that the Shelly Defendants had put forth “compelling”

evidence that the stack tests did not represent normal operating conditions and refusing to find

13



that violations of the permit terms continued after the day of any particular stack test. Shelly I at
45-50. However, on appeal, the Tenth District neither acknowledged nor considered Shellyfs
evidence. Thus, the Tenth District declared that emissions violations continue after a failed stack
test, no matter what evidence to the contrary is presented by the defendant.

Ohio’s Air .Pollution Control statute is remedial in nature, designed to give the State of
Ohio the ability to punish those businesses that fail to comply with the law. However, it is
plainly inequitable to punish a permit holder that has proven with evidence that it complied with
Ohio law. If the State can seek and courts can assess civil penalties based only on an inference
of a continuing violation, the ramification is that Regulated Business has no incentive to quickly
remedy the issue causing the exceedance since the penalty will continue until such time that
follow-up testing can be scheduled, witnessed, run aﬁd results presented to Ohio EPA. This is
not and cannot be the law.

Due p'rocess requires that every court, including the Tenth District, consider evidence
presented by a defendant in response to claims made by the plaintiff. Here, the Tenth District cut
bff all rights of any defense and created a new, irrebuttable standard in favor of the State. Not
only is this holding a direct violation of Shelly’s constitutional due process rights, but it raises
the significant constitutional question of whether any civil defendant can have its due process
rights stripped in the context of civil enforcement.

CONCLUSION

For the reasons discussed above, this case involves a substantial question of

constitutional law and a matter of public and great general interest. As such, Appellants request

14



that this Court grant jurisdiction and order the case to be fully briefed and heard on the merits.
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{§1} Plaintiff-appellant, State of Ohio, through its Attormey General, appeals
from a judgment of the Frankiin County Court of Common Pleas conciuding, in four
specific instances, that defendants—éppellees did not violate provisions of Ohio's
environmental laws and regulations, defendants were exempt from the relevant law, or

defendants' violations were limited to the day of testing. Because the evidence and
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app[icabie law do not support the frial court's determinations in those four instances, we
reverse in part.
I. Facts and Procedural History

{2} At the request of the Director of Environmental Protection, the State of
Ohio, through its Aftorney General,r filed an action pursuant to R.C. 3704.06(B) and
73734,13(0) seeking injunctive relief and civil penalties against defendants-appellees,
The Shelly Holding Company, The Shelly Company, Shelly Material, Inc., Allied
Corporation, Inc., and Stoneco, inc., for violations of Chio's air quality standards. The
trial court dismissed The Sheily Holding Company and The Shelly Company as
defendants; remaining as defendants are Shelly Materials, [nc., Allied Corporation and
Stoneco, Inc. (collectively, "Shelly"). |

{43} Shelly operates businesses in approximately 75 of Ohio's 88 counties; its
operations include limestone, concrete production, rail and water sites, as _well as 44
facilities for hot mix asphalt. The state alleged Shelly violated Ohio's environmental laws
as described in the complaint's 20 separate counts directed to 27 asphalt piants, 30
nortable generators, and one liquid asphalt terminal, ail of which -Shelly ownad,
operated, or both. Shelly stipulated to liability on 32 of the claims in 12 counis of the
complaint. After a bench trial, the trial couri found Shelly liable on 13 of the 20 counts
and assessed a civil penalty in the amount of $350,123.52 against Shelly. The state

appeals.
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ll. Assignments of Error

€4} The scope of the action in the trial court was voluminous, including 2,100
pages of trial transcript. Of the myriad of issues determined in the trial court, Shelly
assigns no error; the state assigns only four errors:

[1]. THE TRIAL COURT ERRED BY INTERPRETING
"POTENTIAL TO EMIT" IN A MANNER THAT FAILS TO
REFLECT APPLICABLE LAW, WHICH, IN THE ABSENCE
OF A FEDERALLY ENFORCEABLE PERMIT, REQUIRES A
STATIONARY SOURCE'S POTENTIAL EMISSIONS BE
CALCULATED BASED ON THE SOURCE'S MAXIMUM
CAPACITY TO GENERATE EMISSIONS.

[2]. THE TRIAL COURT ERRED IN FINDING THAT
FUGITIVE EMISSION SOURCES OF AIR POLLUTION AT
PLANT #24 WERE EXEMPT FROM PERMIT TO INSTALL
REQUIREMENTS EVEN THOUGH THOSE SOURCES
WERE INSTALLED AT A TIME WHEN THEY DID NOT
QUALIFY FOR AN EXEMPTION.

[3]. THE TRIAL COURT ERRED IN FINDING THAT

DEFENDANTS DID NOT VIOLATE OHIO'S PERMIT TO

INSTALL RULES EVEN THOUGH THE DEFENDANTS

WERE "OPERATORS" OF THE FUGITIVE EMISSIONS

SOURCES AT PLANT #40 AS DEFINED BY OHIO

ADM.CODE 3745-15-01.

[4]. THE TRIAL COURT ERRED BY LIMITING EMISSIONS

VIOLATIONS TO THE DATE OF THE NONCONFORMING

EMISSIONS TEST RESULTS.
ifl. Standard of Review

{5} The state contends more than one standard of review is involved on

appeal, including error as a matter of law in some of the trial court's rulings and, in other
instances, issues invoking a manifest weight of the evidence standard. Shelly similarty
acknowledges the issues involved are matters of fact and law. Accordingly, after

determining the applicable law, we must assess whether the evidence before the trial
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court supports the frial court's decision under that law. In examining the facts, we
determine whether some competent, credible evidence going fo ail the essential
elements of the case supports the trial court's decision. If so, we wili not reverse the trial
court's judgment as being against the manifest weight of the evidence. C.E. Morris Co.
v. Foley Construction Co. (1978), 54 Ohio St.2d 279, syllabus.
IV. First Assignment of Error — Potential to Emit

{6} The state's first assignment of error contends the trial court erred when it
interpreted "potential to emit” in a manner that fails o reflect applicable law. The state’s
first assignment of error thus concerns the method of calculating an air poliution
source's potential emissions, a calculation that forms part of the permitting process.

A, The Law

{7} The primary purpose of the Clean Air Act is "to protect and enhance the
quality of the Nation's air resources so as to promote the public health and welfare and
the productive capacity of its population.” 42 U.S.C. 7401(B)(1). To achieve these goals,
Congress instructed the United States Environmental Protection Agency ("USEPA") fo
develop limits on various pollutants, known as National Ambient Air Quality Standards
("air quality standards"). 42 U.S.C. 7409. The Clean Air Act requires states to create
plans, known as "state implementation plans,” ("state plan") to implement, maintain and
enhance the air quality standards. 42 U.S.C. 7410(a)(1). A state plan is charged with
bringing areas info attainment with the air quality standards. (Tr. 63.) Once the USEPA
has approved a state's plan, tHe state is authorized to administer it. (Tr. 61-84.) The

USEPA approves a state plan if it is both adopted after reasonable notice and hearing
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and is substantively adequate to attain and maintain air quality standards. 42 U.S.C.
7410(a)(2).
| B. Types of Permifs

(@8} In accord with federal parameters, R.C. 3704.03(E) creates a system
where regulated entities may apply for a permit fo discharge air pollutants. Once a
permit is received, the owners or operators of the air pollution source are required to
self-report on a regular schedule pursuant to the permit terms. Although the pertinent
law changed beginning June 30, 2008, the law applicable to the facts here separated
nermits for air emissions sources into two categories. One categery requires an
installation permit, referred to as a permit fo install or "PTI," before construction of an air
pollution scurce begins. A PTI contains _emission restrictions based on a source’s
potential to emit: The other is an operating permit, either a Title V permit for larger
sources or'a permit to operate or "PTO" for smaller sources, that allows operation of a
source on a ongoing basis. A Title V permit covers an entire facility and all the air
poilution sources at the facility, while 2 PTO is needed for each individual air poliution
source. (Tr. 77-78.) |

C. The Trial Courf's Decision

{9} The state alleged Shelly violated applicable law when its facilities emitted
air contaminants without Shelly's first obtaining the necessary PTis. The frial court -
recognized the central issue in resolving the state's contentions and determining the
appropriate fine was how to define the term "potential to emit." The court noted Ghio
Adm.Code 3745-31-01(VVVWV) defines it as "the maximum capacity of an emission unit

or stationary source to emit an air pollutant under its physical and operational design."
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(Emphasis added.) (Decision at 24.) The trial court, however, aptly recognized a plant
may have "physical or operational limitation[s] on the capacity of the emissions unit or
stationary source fo emit an air pollutant, * * * including air pollution control equipment
and restrictions on hours of operation or on the type or amount of material combusted,
stored or processed * * *." (Emphasis added.) (Decision at 24.)

{§10} As the trial court noted, "[ﬂhe State focuses on the language 'maximum
capacity,' " caiculating the "emissions from a source by assuming that the source is
- being operated 24 hours a day, 365 days a year." (Dscision at 24.) "Conversely,”" the
court stated, "Shelly makes the same calcg!ation by using the number of hours that
source is operating. These restrictions on hoﬁrs of operation are included in the various
permit applications, the purpose of which is to avoid the Title V threshoid.” (Decision at
24.) The trial court acknowledged't‘he state would respond "that until the operating
permit with the restricted hours of operation is approved, the [potential to emit] must be
calculated assuming operation is 24 hours per day, 365 days a year." (Decision at 24.)
The trial court decided that "[iif the State's conclusion regarding the formula for
calculating [potential to emit] is correct, then by definition, most if not all of the Fifth
Claim must be decided for the State." (Decision at 24.)

€11} Determining the definition of potential to emit in 40 C.F.R. 52.21(b)(4) is
the same as Ohio law, the frial court applied it to this case, noting both parties utilized
the same formula fo caiculate potential to emit. As the courtlrecognized, resolution of
the parties' differences lies in whether limitation in operations may be incorporated into

the PTI formula or whether, absent limits that are only federally enforceable, potential fo
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emit must be calculated at worst case conditions, which is operating at 24 hours per
day, 365 days per year or 8,760 hours per year.

{912} Relying on Alabama Power Co. v. Costle (C.A.D.C.,1879), 636 F.2d 323,
and United Stafes v. Louisiana-Pacific Corp. (D.Colo.,1988), 682 F.Supp. 1141, to
interpret the phrase "potential to emit" under the Clean Air Act, the trial court determined
potential to emit contemplates the maximum emission that can be generated operating
the source as it was intended to be operated. The trial court concluded fhe state's
assumption that Shelly operated any of its plants or generators 24 hours a day, 365
days per year defied common sense.

{413} In Alabama Power, industry groups disputed the USEPA's 1978
regulations that targeted Prevention of Significant Deterioration of air quality in "clean air
areas," challenging the USEPA's interpretation of "potential to emit.” At that time, the
USEPA defined "potential to emit" as "the projected emissions of a scurce when
operating at full capacity, with the projection increased by hypothesizing the absence of
air pollution control equipment designed into the sourﬁe.“ Alabama Power at 353. After
examining the statuiory language and the legislative history of section 169 of the Clean
Ai.r Act, the court determined the USEPA should calculate potential to emit using a
facility's design capacity, which includes a facility's maximum productive capacity and
takes into account the anticipated functioning of the air poliution confrol equipment
designed info the facility.

{14} In Louisiana-Pacific, the USEPA filed a civil enforcement action for
viotations of regulations dealing with Prevention of Significant Deterioration in air quality

standards. The defendant responded with a summary judgment motion that argued the
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conditions in the state permits should be considered in determining the potential fo emit.
According to the- defendant, the plants at issue could not be classified as major
stationary sources because the conditions set forth in the state permits limited each
plant's output to levels well below the threshold levels of a major stationary source. The
issue resolved to whether the conditions in the state permit were federally enforceable
and should be considered a design limitation for purposes of determining the potential
to emit.

{@15} The district court concluded the state permits did not exist at the time of
the alleged violations becauss, aven though a Prevention of Significant Deterioration
permit had to be applied for and obtained prior to construction of a stationary source,
the defendant commenced construction before the permits were issued. The district
court also determined the definition of potential to emit in 52 C.F.R. 52.21(B)(4), at that
time, was "the maximum capacity of a stationary source to emit a pollutant under its
physical and operational design." In denying summary judgment, the district court
dgtermined any physical or operational limitation on the capacity of the source to emit a
pollutant, including air poliution control equipment, restrictions on hours of operation, or
on the type or amount of material combusted, stored, or processed, would be treated as
part of its design if the limitation or the effect it would have on emissions were federally
enforceable, but not to include a blanket restriction on actual emissions. See Unifed
States v. Louisiana-Pacific (D.Colo.,1987), 682 F.Supp. 1122.

{16} After a trial, the district court reiterated that restrictions the state imposed
in or pursuant to its state plan were federally enforceable. See Union Elec. Co. v. E.P.A.

(C.A.B, 1975), 515 F.2d 206, 211, affirmed, 427 U.S. 248; Friends of the Earth v. Carey
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(C.AN.Y.1876), 535 F.2d 165, 171, n.6, cert. denied, 434 U.S. 902; Friends of the Earih
v. Potomac Elec. Power Co. (D.C.D.C.1976), 419 F.Supp. 528, 533. With that premise,
the district court held restrictions contained in state permits which limit specific types
and amounts of actual emissions are not properly considered in determining a source's
potential to emit, but federally enforceable permit provisions that restrict hours of
operation or amounts of material combusted or ;:;roduced are properly included in the
calculation.

D. The Appeal

{417} The state on appeal argues the trial court misapplied both Alabama Power
and Louisiana-Pacific. Alfabama Power found fault with the USEPA's reQulations that
based potential to emit on "uncontrolied emissions," because the regulations at that
time completely discounted the impact air pollution control equipment would have on a
source's emissions. After that decisic;ﬁ:?c-l'i—é_fsté‘te_‘n;t’es, the concept of potential to emit
gvolved to include pollution control. equipment, on which Ohio's EPA based its potential
to emit analysis. Similarly, the state argues the friai court ihcorrec’ciy applied the facts of
Louisiana-Pacific to the maximum capacity of an emissions source under the potential
to emit definition in Ohio Adm.Code 3745-31-01(VVWV), since the Louisiana-Pacific
potential to emit calculations involved emissions sources that were operated outside of
the design specifications. Shelly asserts the court propetly applied the cases, both of
which validate limitations imposed on the equipment at issue and thus define maximum
- capacity.
{§18} Both partiss' arguments are cormrect to some extent. Both appropriately

agree the potential to emit is based on maximum capacity; both appropriately agree
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limitations on the potential to emit may be considered in determining potential to emit.
They, however, disagree about the nature of the limitations properly considered in
determining potential to emit.

{19} As the trial court properly recognized, potential to emit is defined in Ohio

Adm.Code 3745-31-01(VWVV) as "the maximum capacity of an emissions unit or
stationary source to emit an air pollutant under its physical and operational design.”
According to the rule, "[alny physical or operational limitation on the capacity of the
emissions unit or stationary source to emit an air pollutant, * * * including air pollution
conirol equipment and restrictions on hours of operation or on the type or amount of
material combusted, stored or processed, shall be treated as part of its design” when
"the limitation or the effact it would have on emissions is federally enforceable or legally
and practicably enforceable by thé state. Secondary emissions do nof count in
determining the potential to emit of é stationary source." See also Ohio Adm.Code
3745-77-01(BB) (defining potential to emit to be substantially similar to Ohio Adm.Code
3745-31-01(VVVV)). An examination of the USEPA's and the courts’ struggie over the
years to define potential fo emit is instructive in resolving the parties’ dispute and
interpreting Ohio's definition of potential to emit.

{20} The USEPA initially defined potential to emit to exclude even emissions-
reducing equipment, Afabama Power rejected that definition. The USEPA then
proposed to define potential to emit to take into account air poliution control equipment,
but not operational restraints. When the final version of the regulation was issued in
1980, it provided operational resiraints could limit potential to emit, but only if they were

federally enforceable or the Administrator could enforce them. 45 Fed.Reg. 52,737.
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%21} In describing "physical or operational limitation,” the regulation refered to
(1) air pollution control equipment, (2) restrictions on hours of operation, and (3)
restrictions on the type or amount of material combusted, stored, or processed. id. The
USEPA provided guidance regarding the regulation, explaining "potential to emit for all
sources means the ability at maximum design capacity to emit air pollution, taking into
account any in-place control equipment." (Emphasis sic.) 46 Fed.Reg. 52688. The
USEPA also noted the new definition provided that "specific permit conditions” resulting
in "infrequent operation” properly were considered in determining potential to emit. 45
Fed.Reg. 526838-89.

{22} The requirement of federal enforceability was deemed necessary to
ensure sources "will perform the proper operation and maintenance for the conirol
equipment." 45 Fed.Reg. 52688. Following litigation challenging the rule and
subsequeﬁt amendments, the final rule, issued in 1889, defined "federal enforceability”
limitaﬁions as those the administrator could enforce, including state constraints imposed
under federally approved plans. See 54 Fed.Reg. 27,274, 27,285-6. As a result of 1990
amendments o the Clean Air Act, the USEPA interpreted potential to emit to require
fimitations be federally enforceable, meaning "all iimitations that are enforceable by the
Administrator and citizens under the Act or that are enforceable under other stafutes
administered by the Administrator." Nafl. Mining Assn. v. United States E.P.A.
(CADC., 1995), 58 F.3d 1351, guoting 54 Fed.Reg. 12, 433.

1423} While the USEPA worked to define potential to emit, the courts considered
various versions of the applicable rules. In 1983, the D.C. Circuit Court of Appeals

addressed section 120 of the Clean Air Act, as amended in 1877, and the definition of
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potential to emit in the USEPA's regulaﬁions as it relates 'to major stationary sources.
See 40 C.F.R. 66.3(j); Duquesne Light Co. v. E.P.A. (C.AD.C.1983), 698 F.2d 456. At
that time, the regulations defined potential to emit as "the capability at maximum design
capacity to emit a pollutant after the application of air pollution control equipment.”
According to the regulation, annual potential would "be based on the larger of the
maximum annual rated capacity of the stationary source assuming continuous
operation, or on a projection of actual annual emission.” The rule allowed "[ejnforceable
permit conditions on the type of materials combusted or processed” to "be used in
determining the annual potential." 40 C.F.R. 66.3(k). In Duquesne, the court upheld the
USEPA‘S definition of potential to emit, concluding determinations of whether a source
is major are not based upon actual emissions from day-to-day operations, but on a
source's maximum design capacity.
{424} The Seventh Circuit Court of Appeals addressed a related issue In 1990
when the Wisconsin Electric Power Company ("WEPCQ") filed suit challenging the
USEPA's application of the Clean Air Act and related standards to WEPCO's Port
Washington electric power plant. Based upon the increase in emissions, the USEPA
concluded WEPCO's proposed renovations to the electric power plant would subject the
plant to such standards. WEPCO contended the proposed renovations constituted
‘routine maintenance, repair, and replacement, rendering the standards inapplicable. In
determining whether emissions would increase, the USEPA calculated potential to emit
assuming confinuous operations, because the plant could potentially operate
continuously even though it had not done so in the past. The court agreed the USEPA

could not reasonably rely on a utility's unenforceable estimates of its annual emissions,



No. 09AP-938 . 13

but also concluded the USEPA could not ignore past operating conditions and assume
continuous operations when calculating potential to emit. The court uitimately set aside
the USEPA's determination that WEPCO's renovations constituted a modification for
purposes of Prevention of Significant Deterioration in air quality standards. See
Wisconsin Efec. Power Co. v. Reilly (C.A.7, 1990), 883 F.2d 901.

{25} In an effort to more clearly define potential to emit, the USEPA issued a
Guidance Memorandum on January 25, 1995 to clarify what constitutes a federally
enforceable constraint on a source's potential to emit ("Seitz Memorandum®). The Seitz
Memorandum ouilined options a state could employ to allow sources to avoid
classification as a major source under Title V and section 112 of the Clean Air Act, but
recognized constraints used to limit a source's pofential to emit as valid only if the
constraint were federally and practicably enforceable. (Seitz Memo at 2.)

{26} According to the Seitz Memorandum, "two separate fundamental
elements that must be present in all limitations on a source's potential o emit. First,
EPA must have a direct right to enforce restrictions and limitations imposed on & source
to limit its exposure to Act programs.” The "requirement is based both on EPA's general
inferest in having the power to enforce ‘all refevant features of [state plans] that are
necessary for attainment and maintenance of [air quality standards] and [Prevention of
Significant Deterioration] increments' (see 54 FR 27275, citing 48 FR 38748, August 25,
1983)" and on "the specific goal of using national enforcement to ensure that the
requirements of the Act are uniformly implemented throughout the nation (see 54 FR
27277). Second, limitations must be enforceable as a practical matter." (Seitz Memo at

2) Under the Seitz Memorandum, the USEPA considered a state operating permit



No. 0SAP-938 14

federally enforceable if the program were approved into the state plan, imposed legal
obligations to conform to the permit limitations, provided for review and an opportunity
for the public's and _the USEPA's comment, and ensured no relaxation of otherwise
applicable federal requirements. (Seitz Memo at 3.)

{927} Meanwhile, the General Electric Company, the National Mining
Association and other frade associations challenged the USEPA's 1990 Clean Air Act
amendments directed to identifying major sources of hazardous air emissions and
subjecting them to stricter emissions controls. Nail. Mining. One issue guestioned
whether the USEPA exceeded its authority in considering only federally enforceable
emission controls to calculate the site's potential to emit for purposes of determining
whether the site was a major source. Natl. Mining held "effective” controls should be
taken into account in assessing a source's potential to emit, even if the controls are not
federally enforceable, but stated the "EPA'clearIy is not obliged to take into account
controls that are only chimeras and do not really restrain an operator from emitling
poliution.” Id. at 1362. Rather, the controls need to be "demonsirably effective” to be a
properly considered limit. Id. at 1364. As the court explained, the controls must stem
from state or local or federal governmental regulations, not merely "operational
restrictions that an ownar might voluntarily adopt." Id. at 1362. See also Ogden Projects,
inc. v. New Morgan Landﬁlf Co., Inc. (E.D.Pa.,1996), 911 F.Supp. 863. See also Nafl.
Mining Assn. v. EPA, No. 95-1006 (D.C.Cir. Jan. 2, 1896) (unpublished order) (denying
a motion to enforce a mandate to vacate the USEPA's definition of potential to emit

since the Nail. Mining court had not vacated the rule).
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{€28} In 1995, the plaintifis in Chermical Mfrs. Assn. v. EP.A. (C.AD.C.,1995),
70 F.3d 637 directly challenged the definition of "potential to emit" in the USEPA
regulations, where the USEPA defined "potential to emit" {o exclude controls and
limitations on a source's maximum emissions capacity unless those controls were
federally enforceable. Chemical Mfrs. vacated the regulations and remanded the case
to the USEPA for reconsideration in light of Natl. Mining.

€129} In response to Nail. Mining and Chemical Mifrs., the USEPA in its Interim |
Policy of Federal Enforceability, effective January 22, 1998, planned to propose
rulemaking amendments in the spring of 1996. The USEPA's final rule, issued on
December 31, 2002, revised federal regulations governing the New Source Review
programs mandated under parts C and D of title | of the Clean Air Act, and while it st_ill
included federal enforceability, it also encompassed "legally enforceable."

{930} In addressing enforceability, the USEPA stated "[a] requirement is 'legally
enforceable’ if some authority has the right to enforce the restriction.” (EPA Final rule,
Dec. 31, 2002, 11-12, 67 FR 80186-01, foothotes omitted.) "Practical enforceability for a
source-specific permit will be achieved‘ if the permif's provisions specify: (1) [a]
technically-accurate limitation and the portions of the source subject to the limitation; (2)
the time period for the limitation (hourly, daily, monthly, and annual limits such as rolling
annual limits); and (3) the method to determine compliancé, including appropriate
monitoring, recordkeeping, and reporting.” id. "For rules and general permits that apply
to categories of sources, practicably enforceability additionally requires that the
provisions: (1} [ijdentify the types or categories of sourcés that are covered by the rule;

(2) where coverage is optional, provide for notice to the permitting authority of the
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source's election to be covered by the rule; and (3) specify the enforcement
consequences relevant to the rule." Id. " 'Enforceable as a practical matter' will be
achieved if a requirement is both legally and practically enforceable." Id.

{431} By contrast, the USEPA defined federal enforceability to mean "that not
only is a requirement practically enforceable, as described above, but in addition, 'EPA
must have a direct right to enforce restrictions and limitations imposed on a source to
imit its exposure fo [Clean Air] Act programs.'"™ Id. The USEPA, however,
acknowledged "that, for compuﬁng baseline actual emissions for use in determining
major [New Source Review] applicability or for establishing a [plantwide applicabitity
limitation],” the requirements of "legally enforceable" must be considered. |d.

{32} "Federally enforceable" is also defined in Ohio Adm.Code 3745-31-
01(QQ).and "means all limitations and conditions" the administrator of the USEPA cén
enforce, "including those requirements developed pursuant to 40 CFR Parts 60, 61 and
63, requirements within the [state] plan that implements the requirements of the Clean
Air Act" as weil as “"any permit requirements designated as federally enforceable
eétablished pursuant to 40 CFR 52.21 or under regulations approved pursuant to 40
CFR Part 51, Subpart L." Among those inciuded'in the latter category are "operating
permit requirements designated as federally enforceable issued under an United States
~ environmental protection agency-approved program that is incorporated into the [state]
plan and expressly requires adherence to any permit issued under such program.”

{933} In light of the history of attempts to define potential to emit, coupled with
the definition of potential to emit in the Ohio Administrative Code, the state's contention

that any limitations must be federally enforceable is not correct; the administrative code
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provisions inciude both "federally enforceable” or "legally and practicably enforceable by
the state." See Ohio Adm.Code 3745-77-01{DD) .and 3745—77~0‘1-(BB). The remaining
issue is whether a source owner's self-imposed limits, placed in a permit application, are
acceptable limits for determining potential to emit. |

{34} Although the fimits do not have to be federally enforceable, the limits must
stem from a state, local or federal governmental regulation and not merely "operational
restrictions that an owner might veluntarily adopt.” Natl. Mining, 59 F.3d at 1362 (noting
the limitations cannot be "chimeras"). WEPCO, supra (stating the USEPA cannot
reasonably rely on a company's own unenforceable es’simafes of its annual emissions).
Similarly, Louisiana-Pacific does not dictate the source to be tested as it would be used.
Rather, Louisiana-Pacific held the p.atentiai to emit regulations require a source to be
tested and operated as it was designed to be operated, with its air pollution control
equipment, at maximum capacity throughout the test.

{35} If limits on a potential fo emit are not federally enforceable, the
administrative code provisions require the state fo be able to legally and practicably
enforce the limits. Accordingly, the iimitation must be one an authority has the right to
enforce, must be technically accurate, and must specify a time period and compliance
method. The administrative definition of potential to emit and the court interpretations of
it require an element of agency enforceability; an owner's voluntary restriction is
insufficient. Even if the potential to emit can be calculated based on past operating
conditions for a PTO, as in WEPCO, no past operating conditions exist for a PTI
because the permit is applied for before construction of a source begins. In that case,

maximum capacity must be 8,760 hours because no enforceable limits are yet in placs,
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unless the source has air pollution control that may be treated as part of the design. See
Alabama Power, Ohio Adm.Code 3745-31-01(VVWV).

{936} In light of the historical underpinnings in defining potential to emit, Shelly's
argument to some extent mixes the concepts of actual emissions with that of potential to
emit, or at least potential actual emissions. While PTls address the potential to emit and
control operation of the source, a PTO addresses actual operation of the source. Shelly
presented evidence it applied for PTOs that the Ohio EPA failed to either grant or deny.

{437 According to Ohio Adm.Code 3745-31-06 and R.C. 3704.034, the Ohio
EPA must issue or deny a PTI or PTO within 180 days after determining that an
application is complete. The Ohio EPA has not always acted timely upon the
applications. Robert Hodanbosi, the chief of Ohio EPA's Division of Air Pollution Control
testified that for a long period of time, the PTO program was a "low priority” for the OHio
EPA and the Ohio EPA was "bécklogged“ with permit applications for years. (Tr. 1597-
98.) For example, the parties stipulated that Shelly applied for a PTO for Plant 24 on
March 17, 2004, within months of its PT1 being issued, and the Ohio EPA has never
acted upon the application. See Stip. 24aa and 24cc. The fact that the Ohio EPA has
not acied upon appﬁcaﬁons should not be held againsi-an owner or operator. After the
180-day deadline has passed, the burden falls upon the Ohio EPA to perform iis
obligation under law; an owner cannot be penalized for the Ohio EPA's failure.
Nonetheless, evidence before the trial court suggested sources do not aggressively
pursue PTOs because PTis set the boundaries of legal operation of the source. indeed,

2008 amendments to the environmental laws eliminated PTOs.
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{38} In any event, the state sued Shelly for violations of Chio's permit statutes
and regulations. Although Shelly raised the issue of PTOs in the trial court, it did not
argue the requested PTOs would vary the terms of its PTI applications on which the
state premises its complaint, possibly explaining Shelly's decision not to pursue more
vigorously issuance of the requested PTOs. Nor does Shelly point to stafute, reguiations
or case law that suggests a PTl does not set continuing required limitations for
operating a source in compliance with environmental law. While the Ohio EPA's delays
on Shelly's requested PTOs cannot be condoned, Shéi!y failed o present a basis o
conclude the delay prejudiced it.

(€39} In the final analysis, a source's potential to emit must be based on
maximum design capacity in accord with Ohio Adm.Code 3745-31-01(VVVWV). See
Alabama Power (noting an emitting facility is "major" within the meaning of section 169,
only if it either (1) actually emits the specified annual tonnage of any air poliutant, or (2)
has the potential, when operating at full design capacity, to emit that statutory amount).
ld. at 353; Duquesne at 474 (stéﬁng, "lthe very term itself-'potential to emit'-is clear
indication that Congress did not intend determinations of whether a source is ‘major o
be based on actual emissions in day-to-day operations”). See also CDR 7-1000-1112
(specifying " 'Potential to Emit' means the maximum capacity of a stationary source to
emit nifrogen oxides under its physical and operational design and maximum operating
hours (8760 hours/year) before add-on controls" so that "[a]ny physical or operational
limitation on the capacity of the source to emit nitrogen oxides before add-on controls,
such as restricions on hours of operation or on the type or amount of material

combusted, stored, or processed, shall be treated as part of its design, if the limitation
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or effect it would have on emissions is state and federally enforceabie"); N.J.A.C. 7:27-
18.1.

{940} Accordingly, the state errs o the extent it suggests any design limitation
on the potential to emit must be federally enforceable. Ohio Adm.Code 3745-31-
01(VVVV) permits other terms of enforceability. Similarly, Shelly errs to the extent it
contends the potential to-emit may be determined based on voluntary restrictions a
source owner places on the source's houfs of operation that fall outside the design
capacitsf as defined in Ohio Adm.Code 3745-31-01(VVVV). Because the trial court, in
adopting Shelly's argument, allowed Shelly to use limits to determine its potential to emit
that were not federally enforceable or legally and praciicably enforcea.ble by the state,
we sustain the state's first assignment of error to the extent indicated and remand this
matter {o the frial court to recalculate potential to emit and reconsider, consistent with
R.C. 3704.08, the fourth, fifth, and sixth claims for relief regarding liability and civil
penalties.
V. Second Assignment of Error — Fugitive Emissions

{ﬁ{41} The state's second assignment of error contends the trial court erred in
concluding the sources of the fugitive emissions from Shelly's Plant 24 were installed at
a time that exempted them from complying with Ohio Adm.Code 3745-31-02(A)'s
requirement for a PTI. |

{642} R.C. 3704.05(A) provides that no person shall cause, permit, or allow
emission of an air contaminant in violation of any rule the director of environmental
protection adopis. Ohio -Adm.Code 3745-31-02(A) provides "no person shall cause,

permit, or allow the installation of a new source of air pollutant withbut first applying for
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and obtaining a Permit to Install from Ohio EPA" unless an exemption pursuant to Ohio
Adm.Code 3745-31-03 applies. Aithdugh Plant 24 had 11 emissions sources, at issue
are only the fugitive emissions. Ohio Adm.Code 3745-31-01(SS) defines “fugitive
emissions” as "those emissions that cannot reasonably pass through a stack, chimney,
vent or other functionally equivalent opening.” The specific operations, property, or
equipment constituting the fugitive em.issions units ("F-sources") at Plant 24 were (1)
FO04, material unloading, (2) FOO05, stone crushing, (3) FO08, crushed stone screenings,
(4) FOO07, conveying and handling crushed stone, (5) FO08, storage pile load-in and
load-out, and (8) FO09, material loading. (State's Ex. 347.)

{443} Ohio Adm.Code 3745-31-01(UUU} declared an effective date of
January 1, 1874 for Ohio's PTI program. Sources installed and operating before that
date are called existing sources and are exempt from the required PTi, unless the
sources were modified; an existing source would need only a PTO. The parties
stipulated Shelly operated Plant 24, a hot mix ésphalt plant, but not the F-sources,
pursuant to a July 10, 1881 PTI and renewal PTOs issued beginhing in 1987. Shelly first
applied for a PTI for the F-sources at the quarry on June 22, 2000.

{44} The complaint alleges-that because Shelly instailed the F-sources on
April 1, 1997 and the PTIl was issued on September 21, 2000, Shelly Qperated those
sources of air poliutants without the required PTIs during the interim. The state on
appeal 'contends that since the parties stipulated Plant 24's F-sources began their
operation in 1974, a date necessarily after the January 1, 1974 effective date of the PTI
rules, the record does not support the trial court's factual determination that the F-

sources are exempt.
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| {945} Shelly submitied a IPTI modification application form on June 22, 2000
ideniifying "commence construction date (month/year)” as "1974." (State's Ex. 348, Stip.
244q.) Shelly's vice president, Larry Shively, testified Plant 24's. F-sources existed and
were constructed "probably back in the 1970s" but the Ohio EPA did not tell Shelly a
PTI was necessary. According to Shively, Shelly applied for the F-source PTI in 2000,
despite the pre-existing F-sources, because the F-sources were a "gray area." (Tr.
1676.) Shively explained that, although "the asphalt plant uses the roadways and uses
the stockpiles to manufacture the hot mix asphait * * * they're part of the aggregate
operation. So how and when it actually becomes the asphalt plant's responsibil.ity has
somewhat been a little bit confusing for the industry. So we felt to be safe and to cover
all bases that we would file it with our plant.” (Tr. 1676.)

{f46} Shively's teéstimony dees not support the trial court's finding. Although
Shively stated the F-sources came into being "probably back in the 1970's," his
testimony lacks sufficient specificity to establish a start-up date before January 1, 1874.
Buckeye Forest Councif v. Div. of Mineral Resources Mgt, 7th Dist. No. 01 BA 18,
2002-0Chio-3010, 11, citing State ex rel. Nafl. Broadcasting Co., Inc. v. Cleveland
(1988), 38 Ohio St.3d 79, 83 (noting "[tlhe general ruie is that the party asserting a
statutory exemption is required to prove the facts warranting application of the
exception"). Indeed, due to the ambiguity of his testimony, speculation would be
required to ascerfain a pre-1974 startup date, especially in light of the. remaining
evidence that includes Shelly's application form to which the parties stipulated. See
State's Ex. 348; Stip. 24q, r. (stating the "commence construction date" was "1874" and

the "Initial Startup Date" was "1974," not December 31, 1973). Because the only
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evidence, apart from Shively's testimony, indicates the F-sources were installed and
operating in 1974, after the effective date of the PTI requirements, the trial court erred in
conciuding the F-sources were exempt from PTI requirements.

{947} The evidence regarding modifications between 1974 and 2000 is less than
clear, but suggests a possible modification date of 1996. See 2000 PT! Application
(noting a "Most Recent Modification Date of 1996 for new plt"). The 2000 application
does not identify any further modifications, and the frial court concluded any
modifications were to the plant, not the F-sources. Given the uncertainty of the
evidence, we cannot say those findings are against the manifest weight of the evidence.

{948} Accordingly, Shelly was required to have a PTI for the F-sources at Plant
24 because it was not exempt as existing prior to the PT! requiremenis. The Ohio EPA
issued a PTi for the F-sources at Plant 24 on September 21, 2000. Stip. 24u; State's Ex.
347. The complaint, at paragraph 179, states the F-sources were instalied on April 1,
1897, even though no evidence supports such an installation date. Nonetheless,
because the frial court advised it would not allow the complaint to be amended to
conform to the evidence, the state may not seek penalties back fo 1974 but are limited
to the installation date alleged in the complaint. As a resuli, eVen though the state
demonstrated Shelly operated the six F-sources in violation of Ohio Adm.Code 3745-
31-02(A) by operating without a PT! from 1974, the state's complaint, coupled with the
trial court's ruling on complaint amendments, means the date for computation of
damages begins with the installation date set forth in the complaint and runs unti
September 21, 2000, the daté a PT! was issued. Accordingly, we remand this matter to

the trial court with instructions to enter judgment in the state's favor and award civil
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penalties for the number of days that each of the six F-sources violated Ohio Adm.Code
3745-31-02{A) from April 1, 1997 to September 21, 2000. The state's second
assignment of error is sustained.
VI. Third Assignment of Error — Operation of Plant 40

{949} The state's third assignment of error contends the trial court erred in
determining Shelly did not violate Ohio's PTI rules at Plant 40, since Shelly was an
"operator” of the fugitive emissions sources at that plant. See Ohio Adm.Code 3745-15-
01 (deﬁning "operator”).

1§50} Plant 40, located in Greenfield, Ohio in Highiand County, just northeast of
Cincinnati, was a 250-ton per hour hot mix asphalt plant. (Stip. 40a and 40b; Tr. 989-
990.} The state a-ﬁleged Shelly oper_afed a source of air contaminants without a PTI for
four emissions sources consisting of P901, a 250-tori per hour asphalt plant and three
F—s.ources of particulate matter: FOO‘I', roadways and parking areas, FO002, storage piles,
and F003, raw material handling. At issue on appeal are the F-sources. As in the
second assignment of error, the state alieged Shelly operated the F-sources from
instaliation until July 1, 2003 without a PTI, in violation of Ohio's PTI statutes and
regulations. See R.C. 3704.05(A) (providing no person shall cause, permit, or allow
emission of an air contaminant in violation of any rule.the director of environmental
protection adopts) and Ohio Adm.Code 3745-31-02(A) (providing "no person shall
© cause, permit, or allow the installation of a new source of air pollutant without first
applying for and obtaining a Permit to Install from Ohio EPA").

{q51} For purposes of R.C. 3704.05(A) and Ohio Adm.Code 3745-31-02(A), a

"nerson” is defined in Ohio Adm.Code 3745-15-01(V) as "the state or any agency
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thereof, any political subdivision, or any agency thereof, public or private corporation,
individual, partnership, or other entity." A "new source" is defined in Ohio Adm.Code
3745-31-01(UUU) as "any air contaminant source for which an owner or operator
undertakes a continuing program of installation or modification or enters into a binding
contractual obligation to undertake and complete, within a reasonable time, a continuing
program of installation or modification, after January 1, 1974 and that af the time of
installation or modification, would have otherwise been subject to the provisions of this |
chapter." (Emphasis added.) The trial court concluded Shelly did not maintain the F-
sources at the limestone quarry where Plant 40 was located, but instead Martin Marietta
owned the quarry and the F-sources, including the roadways and parking areas, storage
piles, and raw material handling. With that determination, the trial court ruled in Shelly's
favor regarding the F-sources at Plant 40.

. {952} The state asserts the trial court erred in so ruling because Shelly applied
for a PTI for the F-sources on August 18, 2000. (State Ex. 330; Stip. 40g; Tr. 370.) In
that application, Shelly represented that it owned, leased, controlled, operated or
supervised those air contaminant sources. According to the state, such admissions
identify Shelly as an "owner" or "operator," render it bound to comply with the air
poliution laws, including Ohio Adm.Code 3745-31-02(A), and make Shelly's operation of
the Plant without a PT! a violation of Ohio Adm.Code 3745-31-02(A) and R.C. 3704.05.
Shelly responds no evidence reflects it is an owner of the air contaminant sources.

{53} The evidence demonstrated Martin Marietta Company owned and
operated the limestone quarry, Shelly did not own the quarry. (Tr. 1680.) Shively

testified the stockpiles of F-sources "technically did not belong to [Shelly] until [Shelly]
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actually went into them and used them in the plant. But again, o be safe, and possibly-
in case of where the quarry may close, that those pileé may have become our property,
our material. So we decided to go ahead to be safe and permit them as F sources.” (Tr.
1681.) When Shively was asked about the existing roadways at Martin Marietta's
quarries and why Shelly applied for a permit for them, he replied, "It was the same thing.
It was the one way leading into this site which was shared by the quarry. We felt it was
prudent for us to go ahead and submit that. In the event that something would chénge, it
was easier to pull the permit or have it disabled than try to get it later." (Tr. 1681.) Plant
40 no longer is in operation because the aggregate supplier closed the quarry. (Tr. 992.)
A PT| was issued July 1, 2003 (Tr. 366, 372; Stip. 40k State's Ex. 334). |

{654} The trial court correctly found Shelly was not the owner of the F-sources;
Martin Marietta was the owner. Shelly, however, was an operator of the F-sources and
applied for a PTl to protect its interests in the event the quarry was closed or some
other unforeseen event occurred. Indeed, in its application for a PT1, Shelly represented
itself as the owner or operator on August 18, 2000. In any event, Shively's testimony
indicated Shelly took ownership of the stockpiles once they were used in the plant and
used the other F-source, the road, because it was the only way leading to the site.
Shelly at a minimum was an operator with respect to the F-sources and, as an operator,
it violated the applicable PTI rule because it operated the F-sources without a permit.
The state's third assignment of error is sustained.
VIL. Fourth Assignment of Error — Emissions Test Resuits

{455} The state's fourth assignment of error contends the trial court erred by

limiting emissions violations and resulting penalties to the date of the nonconforming
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emissions test results. The state alleged Shelly exceeded the air poliution emission
iirﬁitations as set forth in the PTls at hot mix asphalt Plants 62, 73, 90, 91, and 85. With
the exception of Plant 62, the violations were based upon stack lest results that
demonstrated the plants emiited air pollutants outside of the allowable permit terms.

{456} A stack test is conducted to determine whether a facility is complying with
its permit. During a stack test, the source is operated at maximum capacity in order to
allow a direct estimation of the amount and types of air pollutants being released. In the
event of a failed stack test, a facility must conduct another stack test that meets the
emissions standards in order to demonstrate compliance. The overall purpose of the air
permitiing rules is fo mainiain clean air, and the penalty is designed fo encourage
compliance in a timely manner. Although Plant 62 did not involve a stack test, the
parties agreed the plant violated the PTI on two days. (Decision at 45.) As to the other
four plants, Shelly stipulated only that the specific emission limits were exceeded during
the three hours during which the particular stack tests were performed. (See Stip. 73,
90bb; 90mm; 21q; 91s.)

{657} The frial court found the emissions at the five plants exceeded the
allowable Iimfts set forth in the respective permits and thus violated the permit terms
ahd Ohio law. Because Shelly did not dispute that evidence in the trial court, the trial
court proceeded {o determine both the number of days Shelly should be fined for the
violations and the amount of the fines.

{958} In that regard, Shelly argued the stack test is a snap test and does not
relate to day-to-day operations, so that only the day of the stack test should constitute a

violation and warrant a fine. The state, by contrast, asseried the violation continued uniil
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another stack test demonstrated Sheily was complying with the PTl terms. The trial
court concluded the stack test does not represent normal operating conditions,
considered only the stack test to demonstrate excess emissions, and assessed a fine
only for the day of the test, presuming the facility was in compliance on any other day.

{959} To determine the penalty amount, the trial court employed the three-step
process articulated in State ex rel. Petro v. Maurer Mobile Home Court, Inc., 6th Dist.
No. WD-08-053, 2007-Ohio-2262, f55-61, citing Stafe ex rel. Brown V. Dayton
Malleable, Inc. (Apr. 21, 1981), 2d Dist. No. 6722, where the trial court followed the civil
penalty policy from the USEPA, BNA Environmental Reporter, April 21, 1978, at pages
2011 et seq. According fo the policy, Step 1 involves considering alt the factors
comprising the penalty. Step 1 of the policy requires the assessor to determine and add
together the sum appropriate "to redress the harm or risk of harm to public health or the
environment" and "to remove the sconomic benefit gained or to be gained from delayed
compliance." Dayton Malleable, quoting USEPA BNA Environmental Reporter at 2014,
It also includes the sum imposed "as a penalty for violator's degree of recalcitrance,
defiance, or indifference to requirements of the law," as well as "the sum appropriaté o
recover unusual or extraordinary enforcement costs thrust upon the public.”

{660} Under Step 2, addressing reductions for mitigating factors, the assessor
must "[d]etermine and add together sums appropriate for mitigating factors,” such as
“the sum, if any, to reflect any part of the noncompliance attributable to the government
itself " as well as "the sum appropriate to reflect any part of the non-compliance caused
by factors completely beyond violator's control (floods, fires, etc.)." Id. Step 3, where

penalty factors and mitigating reductions are aggregated, requires the assessor to
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"Is]ubtract the total reductions of Step 2 from the total penalty of Step 1," the difference
being "the minimum civil penalty.” 1d.

{61} In determining the penalty, the trial court here determined the violations
involved in this claim were more serious than other permit violations because Shelly
operated outside the scope of the terms of the permit and released potentially harmful
erﬁissions. Accordingly, in the first step the trial court found only the need to determine
an amount appropriate to redress the harm or risk of harm to the environment. The trial
court concluded no mitigating factors in Step 2 applied. As a resulf of its considerations,
the court applied a fine of $500 per day. Because She!!;/ took corrective action,
subsequent stack tests demonstrated compliance, and the number of violations was
limited, the trial court did not find necessary an additional penalty fo deter futurs
violations.

{662} The state on appeal argues the trial court's conclusion is inconsistent with
the purpose of the emission testing and the statutory scheme under which civil penalties
are imposed in environmental cases. To support its argum_ent, the states points ouf that
emissions testing is designed to demonstrate a facility's compliance or, in the evenf of a
failed stack test, noncompliance. After a failed stack fest, a facility must demonsirate
compliance by conducting another stack test that meets the emissions standards.

{63} "Civil penalties can be used as a tool to implement a regulatory program.”
State ex rel. Brown v. Howard (1981), 3 Ohio App.3d 189, 191, citing United States ex
rel. Marcus v. Hess (1943), 317 U.S. 537, 63 S.Ct. 379, Qesanic Steam Navigation Co.
v. Stranahan (1909), 214 U.S. 320, 29 S.Ct 671, affirmed, 214 U.S. 344, Substantial

penalties are used as a mechanism to deter conduct contrary to the regulatory program.
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id., citing United States v. ITT Continental Baking Co. (1975), 420 U.S. 223, 231-32, 95
S.Ct. 926; United States v. Aflantic Richfield Co. (E.D.Pa.1977), 429 F.Supp. 830,
affirmed, 573 F.2d 1303; Stafe ex rel. Brown v. Dayton Malleable, Inc. (1982), 1 Chio
St.3d 151. In order to be an effective deterrent to violations, civil penalties should be
large enough to hurt the offender but not cause bankruptcy. Howard, supra; Dayfon
Malleable, supra. Several factors which should be considered in assessing a penalty to
deter future ‘violations include such items as the offender's good or bad faith, the
financial gain which accrued to the offender and the environmental harm. Howard, -
supra (citations omitted); State ex rel. Celebrezze v. Thermal—Tron, Inc. (1 992), 71 Ohio
App.3d 11.

{964} The Ohio Atiorney General sued Thermal-Tron and its president for
operating two infectious waste incinerators in violation of Ohio EPA emission standards
and the company's PTls. The PTls required Thermal-Tron to demonstirate compliance
with the given permit emission limits through stack tests. After receiving its PTls,
Thermai-Tron began siack fesis. The first was conducted on November 30, 1987;
Thermal-Tron failed fo demonstrate compliance with the emission limits. Two more
stack tests on June 29 and October 12, 1988 also failed to demonstrate compliance. In
August 1989, Thermal-Tron successfully completed a stack test Coupled with the
remainder of the Atforney General's frial evidence, the evidence in the aggregate
demonstrated Thermal-Tron operated from September 1987 through March 1988 and
from September 1988 through February 7, 1989, despite a conditional PTO and three

failed stack tests.
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{€65} The court found competent, credible evidence Thermal-Tron was
operating in violation of R.C. 3704.05 for an 11-month period and profited $41,060 in
fiscal years 1987 and 1988. As a compohent of a total $41,300 fine, the court assessed
a penalty of $19,000, representing the economic benefit realized as a result of an 11-
month period of delayed compliance with the regulations. The appellate court reviewing
the trial court's penalty found no error. See' also United Stafes v. Hoge Lumber Co.
(N.D.Chio, May 7, 1897), 1997 U.S. Dist. LEXIS 22359 (applying 42 U.S.C. 7413(e)(2)
and concluding "an air poEvIution plaintiff makes a prima facie showing that the conduct
or events giving rise to the violation are likely to have continued or recurred past the
date of notic_e:," so that the number of "days of viclation shall be presumed to include the
date Qf such notice and each and every day thereafter unill the violator establishes that
continuous compliance has besen achieved," unless "the violator can brove by a
preponderance of the evidence that there were intervening days during which no
violation occurred or that the violation was not continuing in nature”).

{966} Here, the trial court did not err in assessing the factors in each step.
Nonetheless, in determining the number of days each violation existed, the trial court
should have concluded the violation continued until the subsequent stack test
determined the plant no longer was violating the permit limitations. Indeed, to hold
otherwise would allow a violator to continue the harmful conduct at least until the next
stack test, knowing no penalty will be imposed for the interim violations. Consistent with
the few cases addressing the issue, we conclude the trial court must calculate again, in

accordance with this decision, the number of days Shelly violated the applicable PTI
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and then impose the fine, in its discretion, as it deems appropriate. The state's fourth
assignment of error is sustained.

{673 Finally, Shelly filed in this court a motion to strike portions of the state's
brief and documents because the state included three new documents and argument
not presented during the trial. Because we found the documents as part of our legal
research and independent!y of the state's brief, we deny Sheily's motion.

(€68} For the foregoing reasons, the state's four assignmenis of error are
sustained to the extent indicated, Shelly's motion to strike is denied, the judgment of the
trial court is affirmed in part and reversed in part. This cause is remanded to that court
for further proceedings in accordance with law and consistent with this decision.

Motion denied; judgment affirmed in part
_and reversed.in pairt; cause remanded.

BROWN and CONNOR, JJ., concur.
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INTRODUCTION

7The State of Ohio, by and through the Office of the Attorney General, filed suit
against The Shelly Holding Company, The Shelly _Company, Shelly Materials, Inc.,
Allied Corporation, _Inc., and Stoneco, Inc., (hereinafter collectively referred to as
Shelly), seeking both the assessment of civil penalties and injunctive rciief. The action
was initiated at the request of the Director of the Ohio Environmental Protection Agency
‘ énd pursuant to R.C. 3704.06(B). R.C. 3704.06 grants the Attorney General the authority
to prosecute violations of R.C. 3704.05 and 3704.16. R.C. Chapter 3704 is Ohio’s
federally approved plan for the implementation, maintenance and enforcement of air- ‘
quality standards as required by the federal Clean Air Act, 42 1.8.C. Section 7410. |

At the close of plaintiff's case, The Shelly Holding Cqmpany and The Shelly

Company were dismissed as party-defendants.

The State alleges that Shelly has instal]éd andfor operated facilities that are
" regulated pursuant to RC. Chapter 3704 without appropriate permits. The State alsd
alleges that Shelly has operated various facilities in violation of the terms and conditions
of applicable air-poltution permits.

This matter was tried to the Court on various days betw_een Angust 27, 2008 and
March 13, 2009. The State’s complaint contains 20 claims for relief defailed in 333

paragraphs. The record includes in excess of 1000 Exhibits and 2000 pages of testimony.



The parties have also-submitted extensive briefs, together with very detailed p'rbposed
findings of fact and conclusions of law. The State has submitted 301 pages of prbpo_scd
findings of fact and coﬁclusioﬁs of law. Shelly’s proposed findings of fact “and
-conclusions of law are 112 pages. In addition, the parties have submitted several hundred
stipulations. The Court appreciates the parties’ efforts in prepa;ring the stipulations, The
stipulations were very helpful  and demons-traie a high degree of professionalism by
counsel, |
Shelly admits that each of the remaining defendants is an Ohio corporation with
its principal place of business located in Ohio. Shelly Matcﬁals, Inc., Allied Corporation
and Stoneco Inc., are subsidiaries of The Shelly Company. “
In genefal terms, each of the remaining défendants are engaged in‘ the asphalt,
aggregate and road-construction industry. In connection with that business, they operate _
hot-mix asphalt plants and quarries, which are regulated by the State of ‘Ohio pursuant to

R.C. Chapter 3704.

| The Court will address its findings of fact and conclusions of law in two parts.
The first part shall be limited .to the issue of whether a violation.exists. The issue of
penalties shall be addressed separately only for those claims where the Court makes a
finding of a violation. The Court ﬁhose this strategy to avoid the_ possibility of having the

amount of the penalty for any particular claim for relief influence the Court’s decision



regarding a violation on a subsequent claim for relief. To be fair to both parties the Court
believes that the issue of a violation must be sepérateci from the issue of an appropriate
penalty.
Shelly claims that because it conducted and submitted é.Voluntary Compliance
Audit Results Report to Chio EPA, it is entitled to immunity for the identification of the
permitting and compliance 1ssues associated with the hot-mix asphalt plants and portable
generators. The voluntary-disclosure report and immunity issue is set forth in R.C.
3745.72. To the extent that it is applicable to this Court’s decision, it will be addressed in
thé penalty phase of this decision.
Fmally, the Court will separaiely address the State’s request for injunctive relief.
- As a general note the Court has only identified the type and location of each
facility in its initia]l finding of fact as to cach facility. The type and location is not

© repeated.

STATE’S FIRST CLAIM FOR RELIEF

"Ihe State alleges that Shelly installed various sources of air pollution without first
obtaining a permit to install (hereinafter ;efcn'ed to as a PTI).

While the permitting process has very strict time requirements, the evidence is
clear that the same is not followed. R.C. 3704.03 (F) provides that no installation permit
shall be issued except in accordance with the requirements and rules adopted pursuant to

this Chapter. The director has the power to adopt rules pursuant to R.C. 3704.03(D). -

Rules regarding PTI for new sources are set forth m Chapter 3745-31 of the Ohio

Administrative Code (0.A.C) O.AC 3745-31-02(A) prohibits the installation or



modification of any new source of an air pollutant without first obtaining a PTL. Time

restrictions regarding the application process are set forth in 0.A.C. 3745-31-06.

Relevant to this cause of action, the director has 180 days to issue or deny a PTI after an
application has been filed and determined to be complete. The process by which an

application is “determined fo be complete” has specific time lmits which are not relevant

to this .Court’s determination.
Shelly Materials Pls;nt 24
Findings of Fact

1. Shelly operated a hot-mix asphalt plant in Ostrander, Ohio. Stip. 24a.

2. On October 26, 1999, Shelly submitted a PTI for a new hot-mix asphalt plant.
Stip. 24b and Stip. 24c. '

3. The 130 day period to issue or deny a P'TI expired on April 24, 2000.

4. Shelly began installation of the new plant on March 15, 2000. Shelly fof £82.

5. The installation began 140 days after the application was filed and 40 days before
the expiration of the 180 day review period.

6. No evidence was presented that the application was incomplete or returned to
Shelly for additional information. Thete was also no evidence to explain the
delay in the issuance of the PTL |

7. The PTI was issued by Ohio EPA on December 16, 2003. Stip. 240.

8. The PTI was issued 1371 days after installation began.

9. The PTI was issned 1331 days afier the expiration of the 180 day review period.

Conclusions of Law

1. Shelly began installation of a new hot-mix asphalt plant before a PTI was issued.



. The installation began 40 dzys before the expiration of the 180 day review period.
_ The PTI was issued 1331 days after the expiration of the 180 day review period.
. The Court finds for the State.

Shelly Materials Plant 24 Fugitive Emission Sources (F-Source)

Findings of Fact

. Shelly ﬁaintained the following F-Sources at its quarry in Osfrander Ohio:
material unloading (F004); stone crushing (FO05); crushed-stone screening
(F006); crushed-stone conveying (F 007); sterage pile load-in/out (F OOS); material
loading (F009). State fof£176, Shélly fof £ 112 and State Ex. 347.

. Shelly submitted a PTI for the F-Sources on June 22, 2000. Stip. 24p and State
Ex. 34.8. |

. Robert Hodanbosi, bivision Chief, Division of Air Pollution Control for Ohio
EPA, testified that a source installed and not subsequently modified prior to

J a.nﬁary 1974 is exémpt from the PTI requirements. Hodanbosi Tr. 1593.

. The F-Sources at the quarnry in Ostraﬁder, Olio, where Plant 24 is located, were
constructed in 1974. State f of £ 176h, State Ex. 348, Stip. 24q and Stip. 24z.

. 'Robeﬁ Shively, VP Shelly Company testified that the F-Sources at Plant 24 were
in existence prior to the PTI requirements. Shively Tr. 1675-1676.

. The PTI for Plant 24 F-Sources notes a “Most Recent Mpdiﬁcation Date of 1996
for new plt.” State Ex. 348.

. The State did not propose any lﬁndings of fact that the F-Sources were modified.

. The term “modify or modification” is defined in 0.A.C. 3745-31-01(QQQ).
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No evidence was presented that the PT] application for the -F-Sources was
incomplete or returﬁed to Shelly for additional information. There was also no
evidence to explain the delay in the issuance of the PTL
The State issued a final PTI for the F-Sources at Plant 24 on September 21, 2000.
Stip. 24u.

Co-nclilsioﬁs of Law
The F-Sources at Plant 24 existed prior to the PTI requirements.

The Court finds for Shelly.

~ Shelly Materials Plant 24 Asphalt Cement Storage Tanks (T-Source)

Findings of Fact

 Shelly installed and operated two T-Sources (T008 and T009) in connection with

the operation of Plant 24. State fof f 176.

On October 26, 1999 Sheily submitted a PTi that included the two T-Sources at
Plant 24, Stip. 24c.

The 180 day period to issue or deny a PTI expired on April 24, 2000.

The two T-Sources were installed in April 1999 Stip. 241, State Ex. 343 & 344.
(No exact date in April was provided so the Court is using April 15.)

The insﬁallat.ipn began before the PTI was submitted.

A PTI which includes the two T-Sources was issued on June 5; 2001. Stip. 24x.
No evidence was presented that the PTI application was incomplete or returned to
Shelly for additional information. There was also no evidence to explain the
delay in the issuance of the PTL

The PTT was issued 791 days after installation began.



_ The PTI was issued 417 days after the expiration of the 180 day review period.
Conelusions of Law ‘

. Although a T-Source does not currently require a PTI, the requirements were

. different at the time the T-Sources were installed,

_ The T-Sources were installed prior to the issuance of a PTL

. The installation began 3;74 days before the expiration of the 180 day review
périod. | |

. The PTI was issued 417 days after the expiration of the 180 day review period.
Count finds for the State.

Shelly Materials Plant 40

Findings of Fact

. Shelly operated a drum mix asphalt plant in Greenfield, Ohio. Stip. 40a.

. On May 24, 2006, Shelly filed a PTI for a replacement hot-mix asphalt plant at
Greenfield, Ohio. Stip. 40a.

. The 180 day period to issue or deny a PTI expired on November 20, 2000.

. Construction of the new hot-mix asphalt plant began on April 15, 2000. Stip. 40d.
. No evidence was presentéd that the app]icaﬁoh was incomplete or returned to
Shelly for additional information. There was also no evidence to explain the
delay in the issuance of the PTL

. The Ohio EPA issued a final PTI for Plant 40 on July 1, 2003. Stip. 40i.

_ The PTI was issued 1171 days after installation began.

. The PTI was issued 952 days after the expiration of the 180 day review period.
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Conclusions of Law

Shelly began construction of its replacement hot-mix asphalt plant before 2 PT1

was issued.

The installation began 219 days before the expiration of the 180 day review

period.

The PTI was issued 952 days after the expiration of the 180 day review period.

The Couzrt finds for the State.

Shelly Materials Plant 40 Fugitive Emission Sources (F-Source)
Findings of Fact

Shelly did not maintain the PF-Sources at the limestone quarry where Plant 40 was
Iocatéd. Shively Tr. 1860 -1681. |
Martin Marietta owned the quarry and the F-Sources including roadways and
paxking areas (F001), storage piles (F002), and raw material handling (F003).
Shively Tr. 1680-1681.
The State did not propose any findings of fact to conitradict the testimony of Mr.
Shive_l'y.

Conclusions of Law

Shelly did not own the F-Sources at the limestone quarty where Plant 40 was
Jocated.
The Court finds for Shelly.

Shelly Material Plant 63
Findings of Fact

Shelly operated an asphalt plant in Dresden Ohio. Stip. 65a.



The State did not propose any ﬁndmgs of fact or conclusions of law regarding
Shelly Plant 65.
The parties stipulated that _She]ly Plant 65 was installed prior 10 1973 and is
therefore exempt from the PTI process. Stip. 65d.

Conclusions of Law
The Court finds for Shelly.

Portable Generators

Findings of Fact

The Court makes the following findings of fact relative 10 all portable generators

set forth in the State g First Claim for Rehef

1.

Shelly operated the portable generators as alleged in paragraph 183 of the

complaint,

 Shelly did not submit a PTI application for any of the portable generators prior to

2003, believing that a PTI was not required. Shelly fof £176.

Shelly received verbal guidance from Ohio EPA employees upon which they |
relied to conclude that a PTI was not required .for a portable generator. Shively
Tr. 1792-1793.

Shelly neither requested nor received written conﬁrrﬁatien from anyone at the
Ohio EPA that a PTI was not required for a portable generator. Shively Tr. 1794 -
1795.

The Shelly Holding Company commissioned Dine Comply, Inc., to conduct 2

Voluntary Air Compliance Audit. Shelly Ex. A and Stip. GEN].
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The Voluntary Air Compliance Audit, dated March 28, 2003, noted, among other
things, a regulatory deficiency because the po;table generators were not
permitted. Shelly Ex. A, p. 4.
The Voluntary Air Compliance Audit was forwarded to the Ohio EPA on April
21,2003. Shelly Ex. B and Stip. GEN2.
The State did not issue a notice of violation for the operation of a portable
generator without a permit until after it re;:cived the Voluntary Air Compliance
Audit. Shively Tr. 1665. The State did not identify in rebuttal any notice of
violation for a portable generator that pre-dated the receipt of the Voluntary Air
Compliance Andit.
Given the size of the portable generators, ﬂle frequency of Ohjo EPA employees
at Shelly facilities, and the conversations Shelly employees had with Ohio EPA
employees regarding portable generators, the Court finds that the Ohio EPA knew
or should have known t}:tat:

a. Shelly had portable generators.

b. The portable generators were not permitted.
There is no evidence that Ohio EPA issned any air permits for portable generatdrs

prior to 1999; and from 1999 to 2003, Ohio EPA issued only 7 PTIs for portable

_ generators, Shelly Ex. OO Response to Interrogatory 34,

. The date of installation on the PTIs for the portable generators are in fact the

manufacture date. Shelly does not have fhe actual dates of installation. Mowery

Tr. 1830.
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12. Except for the manufacture date stated in the PTIs for the portable generators, the
State produced no evidence regar;iing when the portable generators Were first
installed.

13. All of the portable generators identified in paragraph 183 of the complaint are
now properly permitted. State ¢ of 11850. |

Conclusions of Law

1. Portable generators are not exempt from the permitting process.

9. Shelly did aperate its portable generators without a permit.

3. No evidence has been pﬁrovided upon which the Court could rely to determine
when a specific portable genératqr was installed. The Court finds that the
manufacture date is not relevant. |

4. The Court finds for State.

(The apparent conflict between Conclusion of Law No. 3 and 4 will be addressed in
the Penalty Phase of this decision.)
STATE’S SECOND CLAIM FOR RELIEF
In its Second Claim fér Relief, the Sfate alleges that a PTI is required before an
air-contaminant source is modified. The State further alleges that buming a fuel that is
not authorized by an existing PTI constitutes a modification. It is/aﬂeged that Shelly
received and burned used oil as fuel without first obtaining the required PTL Shelly does
not deny that, in some cases, it stopped usmg natural pas as a fuel and starting bui'ning
used oil before a new PTI was recéive¢ Shelly argues that it did not believe that PTI

modifications were needed before burning used oil because it was just switching from

one liquid fossil fuel to another. Shelly f of £209.

11



Findings of Fact Common to all Plants as to Second Claim

. Switching to used oil as a fuel source from other fuels causes an increase in the
amount of pollutants emitted and creates emissions of pollutants not found in
natura) gas or #2 diesel fuels. State fof f 187£

. On-spec used oil that may be permitted is used oil that meets certain criteria. The
ase of used oil is regulated to control the concentration of RUMETOUS
contaminants. State fof f 187g.

. While plants are capable of bl;ming used oil, additional equipment is frequently

necessary to assure total combustion, which is good from both an environmental

and a safety perspective. Shelly fof f 208.

. On November 1, 2000, Ohio EPA put Shelly on notice that a permit to install is

required prior to any use of waste oil. State Ex. 556.

. ‘Shelly’s employees knew that a permit was necessary in order to burn used oil.

Prottengeier Tr. 256.

Conclusions of Law Common to all Plants as to Second Claim
. The 180 day time period for review set forth and discussed in the First Claim is
applicable to the permitting process iﬁ the Second Claim.
. Burning used oil without first acquiring a pennii isa violatiqn.
Shelly Materials Plant 2
Findings of Fact
. Shelly operated a hot mix asphalt plant in Gallipolis Ohio.

. On November 5, 2002, Shelly ﬁled a PTI modification to a.dd recycled on—spec

used oil (RUO). Stip. 2d.

12



The 180 day pericd to issue or deny a PTI expired on April 4, 2003.
The Ohio EPA never rejected Shelly’s PTI modification and issued a drait
modified PTI on March 11, 2003. Stip. 2e.
Shelly began using RUO on May 22, 2003. Stip. 21.
Ohio EPA issued a final PTI modification for used oﬂ on August 12, 2003. Stip.
2h.
Shelly began bﬁrm'ng used oil without a final PTL
| Conclusions of Law
Shelly hurned RUO without a permit for 111 days at Plant 2.
Each of the 111 days that Shelly bumcc_i RUO without a permit was after the

expiration of the 180 day review period.

The Court finds for the Staie.

Shelly Materials Plant 15

No findings of fact or conclusions of law are necessary as the Court dismissed the

Second Claim for Plant 15 in its decision dated October 31, 2008.

[y

3

Shelly Materials Plant 62

Findings of Fact

. Shelly operated an asphalt batch plant in Lancaster, Ohio.

. On December 4, 2000 Shelly filed a PTI modiﬁc;aﬁon to add recycled on-spec -

used oil (RUOQ). Stip. 624.

. The 180 day period to issue or deny a PTI expired on June 2, 2001.

4. The Ohio EPA never rejected Shelly’s PTI modification.

5

. Shelly began using RUO on May 11, 2001. Stip. 62e.

13



6. Ohio EPA issued a final PTI modification for used oil on July 24, 2001. Stip. 62f.

7. Shelly began burning used oil without a permit 22 days before the 180 days had

expired. é

8. The PTI was issued 52 days after the expiration of the 180 day review period.
Conclusions of Lﬁw

Shelly burned RUO without a permit at Plant 62.

. Shelly burned RUO without a permit for 22- days before the 180 day review

period had expired. | '

Shelly burmned RUO without a permit for a total of 74 days;

. The Court_ﬁnds for the State.

Shellv Materials Plant 63
Findings of Fact

. Shelly operated a plant in Newark, Chio.

_ On December 7, 2000 Shelly filed a PTI modification to add recycled on-spec
wsed oil (RUO). Stip. 63¢.

. The 180 day pericd to issue or deny & PTI éxpired on June 5, 2001.

. The Ohio EPA never rejected Shelly’s PTI modification.

Shelly began using RUO oa April 12, 2001. Stip. 63£

. Ohio EPAI issued a final PTI modification for used oil on July 19, 2001. Stip. -
63q.

Shelly began buming used oil without a permit 54 days before the 180 days had

expired.

_ The PIT was issued 44 days after the expiration of the 180 day review period.



Conclusions of Law

. Shelly bumed RUO without 2 permit at Plant 63.

. Shelly burned RUO without & permit for 54 days hefore the 180 day review period

had expired.

. Shelly burned RUO without 2 permit for a total of 98 days.

. The Court finds for the State

Shelly Materials Plant 65

Findings of Fact

_ On March 20, 2006 Shelly filed for 2 discretionary exemption to burn RUO from

the Ohio EPA. State Ex. 144 and Stafe f of £ 188bb.

. The requested discreuonary permit was issued on May 18, 2006. State Ex. 145

and State £ of £ 188dd.

. The purpose of the exemption was to allow Shelly to conduct certain tests using

RUO at Plant 65. State fof f 188dd.

. Shelly began bumning used oil at Plant 65 on May 11, 2006. Stip. 65j.

. OnJuly 13, 2006 Shélly requested an extension of the exemption which was

granted on July 20, 2006. Stip. 65k and Stip. 651

. Shelly conducted a stack test using RUO on July 25, 2006. State Ex. 148 and

State £ of £ 1882g.

. Shelly burned used oil at Plant 65 from May 11, 2006 until July 31, 2006 Stip.

65p.

_ There is no evidence contrary to that presented by Ms. Mowery that RUQO was not

burned at Plant 65 after July 31, 2006. Shelly foff 271 and Mowery Tr. 1840.



et
.

Conclusions of Law

Shelly burmed RUO at Plant 65 outside the scope of the exernption for 59 days.
The Court finds for the State.

Shelly Materials Plant 91

Findings of Fact
Shelly Plant 91 is a portable plant.
On December 1, 2000, Shelly filed a PTI modification application to add recycled
on-specification used oil (RUO) as a fuel. Stip. 91f. |
The 180 day period to issue or deny.a PTI expired on May 30, 2001.
The Ohio EPA never rejected Shelly’s PTI modification.
Shelly began using RUOG on July 1, 2001. Stp. 9111
Ohio EPA issued a final PTI modification for used oil on July 24, 2001. Stip. 91g.
Shelty began burning used oil without 2 penﬁit 23 days before a PTI was issue.
The PTT was issued 55 days after the expiration of the 180 daf,f review period.

| Conclusions of Law

Shelly burned RUO without a permit. |

Shelly bui'ned RUO after the expiration of the 130 dajr review period but 23 days

before a permit was issued.

The Court finds for the State.

Stoneco, Inc., Plant 114
Findings of Fact

Stoneco, Inc., Plant 114 isa portable facility.

16
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On December 11, 2003, Shelly filed a PTI modification to add recycled on-spec

used oil. Stip. 114d.

The 180 day period to issue or deny 2 PTI expired on June 9, 2004,

- The Ohio EPA never rejected Shelly’s PTI modification.

Shelly began using RUO on September 20, 2004. Stip. 114g.

Ohio EPA issued a final PTI modification for used oil on January 18, 2005. Stip.

114h.

Shelly began burning used oil without a permit 120 days before a PTI was issue.
The PTI was issued 223 days after the expiration of the 180 day review period.
Conclusions of Law

Shelly burned RUO WitbOﬁt a permit.

Shelly burned RUO after the expiration of the 180 day review period but 120 days
before a permit was issued. | N
The Court finds for the State.

Economic-Benefit Analz. sis
The State’s expert testified that Shelly realized $224,741.00 of economic benefit

as a result of burning used oil without 2 permit. State Ex. 734.

The State’s expert’s testimony was based on Shelly burning used oil without a

permit for 1351 days.

The Court has found Shelly to have burned used oil without a permit for a total of

485 days.

Based on a pro-rated basis, the economic benefit should be adjusted to

$80,680.52.

17



STATE’S THIRD CLAIM FOR RELIEF

The State alleges that Shelly operated an air—contaﬁiinant source without first
applying for and obtaining a Permit to Operate (PTO) from the Okio EPA. Q.A.C. 3745-
35-02(A) prohibits the operation of an air-contalﬁinant source withouta PTC.

The Court notes that the rules regarding PTOs were changed. Specifically,
O.A.C. Chapter 3745-35, regarding PTOs was repealed in 2008. However, the PTO
requirements of 0.A.C. Chapter 3745-35 were in ﬁﬂl—force and effect at all fimes relevant
{0 the State’s Third Claim for Relief. |

A PTO is an “authorizing and control document issued to implement the
requirements of Ohio’s .air pollution control laws.” (This definition is taken from the

State’s Bench Brief.)
Findings of Fact Relevant to all Plants
1. APTIallowsthe ope_ration of an air-contaminant source for one year from ﬂle
date the source COTNIMENCES operation. State f of f 194¢, Shelly f of {305 and
 Hopkins Tr. P.136.
9. The Director has 60 days from the date an application is receivéd to determine if
- jtis complete and 180 days to issue or deny a PTO after an application has been
filed and determined to Be complete. R.C. 3704.034.
3. The P’fO program received & very low priority from the Ohio EPA and was very
backlogged. Hodanbosi Tr. 1597,
Shelly Materials Plant 24
Findings of Fact

1. A PTI for Plant 24 was issued by the Ohio EPA on December 16, 2003.

18



. Shelly applied for a PTO for its asphalt plant at Plant 24 on March 17, 2004. Stip.

24aa. .
. Shelly applied for the PTO within one year of the date the PTI was issued.

4. The Ohio EPA never notified Shelly +hat that the PTO was incomplete.

. The Ohio EPA has never acted on Shelly's PTO application. Stip. 24ce.

| ' Conclusions of Law

. Shelly did everyﬂ:ing.it wras required to do in order to comply with the PTO
requirements.

. Shelly operated its plant in compﬁa.m:e with tile law for one year following the

commencement of operation pursuant to the PTL
. To find for the State, the Court would have to conclude that Shelly should stop

otherwise-permitted activities after a year to wait on the Ohio EPA to actona

progazxi it admits was low priofity, backlogged and now terminated.

. The Court finds for Sbelly.
Shelly Materials Plant 24 Fugitive Emission Sources (F-Source)

Findings of Fact

. Shelly maintained the following F-Sources at its quarry in Ostrander, Ohio where

Plant 24 is located: material unloading (F004); stone crushing (FO05); crushed-

stone screening (F006); crushed-stone. conveying (FOO7); storage-pile Joad-in/out

(FO08); material loading (F 009). State fof £176, Shelly f of £ 112 and State Ex.

347.
. A PTI for F-Sources at Plant 54 was issued on September 21, 2000. Stip. 24ff.
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. Shelly was required to obtain a PTO for the F-Sources at Plat 24 by September 29,

2003. State fof £193.

. The Ohio EPA issued a PTO for +he F-Sources at Plant 24 on April 21, 2003. State

fof £ 194d.

Conclusions of Law

The Ohio EPA issued a PTO for the F-Sources at Plant 24 prior 10 the required

date.
The Court finds for Shelly.
Shelly Materials Plant 24 Asphalt Cement Storage Tanks (T-Source)

Findings of Fact
In connection with the operation of Plant 24, Shelly operated two T-Sources
(T008 and T009). State f of £ 194e.

A PTI for the T- Sources at Plant 24 was issued by the Ohio EPA on June 5, 2001.

Stip. 24x.
Shelly applied for a PTO for its T-Sources at Plant 24 on June 7, 2001. Stip.

24ee.

Shelly é.pplied for the PTO within one year of the date operation commenced .

pursuant to the PTL

The Ohio EPA never notified Shelly that that the PTO was incomplete.
The Ohio EPA has never acted on Shelly’s PTO application. Stip. 24cc.
A PTO is no longer required for T-Sources. Shelly fof £334

Conclusions of Law
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. Shelly did everything it was required to do in order to comply with the PTO

requiremerlts.

. Shelly operated its plant in corﬁpliance with the law for one year following the
commencement of operation pursuant to the PTL

_ To find for the State, the Court would have to conclude that Shelly should stop
otherwise permitted activities after a year to wait on the Ohio EPAtoaciona
program it admits was Jow priority, backlogged and now terminated.

_ The Court finds for Shelly.

Shelly Materials Plani 40 and Fugitive Emission Sources (F-Source)
Findings of Fact

. Shelly operated an asphalt plant, known as Plant 40, m Greenfield, Ohio. This

plant included the following F-Sources: roadways and parking areas (FOO1);

storage piles (F002); raw-material handling (FOO03). State fof £ 1972

. On July 1, 2003, Ohio EPA jssued a modified PTI for the asphalt plant and the F-

Sources at Plant 40. Stip. 401. |

. On Augpst 3, ﬁOO3 Shelly filed a PTO for the asphalt plant and F-Sources at Plant

40. Stip. 40j. |

. Shelly applied for the PTO within one year Iof the date operation commenced

pursuant to a PTL |

. The Ohio EPA never notified Shelly that the PTO application was incomplete.

. Plant 40 closed operation in 2006.

_ Ohio EPA never acted on Shelly’s PTO application.
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Conclusions of Law

1. Shelly did everything it was required to do in order to comply with the PTO

requirements.

2. Shelly operated its plant in compliance with the law for one year following the

commencement of operation pursuant to the PTL
3. To find for the State, the Court would have to conclude that Shelly should stop
otherwise-permitted activities after a year and wait on the Ohio EPA fo actona
program it admits was low priority, backlogged and now terminated for a plant
that is no longer in operation. |
4. The _Court finds for Shelly.
Portable Generators

To the extent that the portable generators in Claim 3 were not dismissed by this

Court’s decision dated October 31, 2008, the Court adopts the ﬁndings of facts and

conclusions of law set forth in the First Claim as to portable generators and finds for the

State.
STATE'S FOURTH CLAIM FOR RELIEF

The Court did not fully understand the State’s Fourth Claim for Relief when it

first considered both the State’s and Shelly’s proposed findings of fact and conclusions of

law. In fact the Court did not decide the Fourth Claim until it had already resolved the
other claims for retief.

In very general terms the State’s Fourth Claim for Relief centers on allegations
that Shelly Materials Plant 24 and combined operations of Allied Corp. Plant 12/Shelly

Materials Plant 65 with associated generators each had the potential to emit a poliutant
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that required a permit that they did not have. The poténtial to emit calculation that the
_ State used in its attempt to prove that Shelly was operating its facilities without the
necessary permit is addressed in detail in this Court’s decision regarding the State’s Fifth
Claim for Reli¢£
In each case the potential to emit calculation was based on a short term emission
rate which was taken from a. stack test. The short term emission rate was converted into
on annual emission rate assuming the facility was operated 24 hours per day, 365 days
per year. These terms and calculation are addressed in detsil in this Court’s decision
‘regarding the State’s Fifth Claim for Relief
| For the reasons stated in this Court’s decision as to the State’s Fifth Claim for

Relief the Court finds for Shelly.
STATE’S FIFTH CLATM FOR RELIEF

R.C. 3704.05(k) prohibits the operation of any source required to obtain a Title V.
permit unless a permit has been jssued. A-Title V permit must be submitted within one
year of becoming a Title V source. The State has approved various altematives to avoid
Title V requirements. One method to “op-out” of Title V requirements is the use of
Engineering Guide 61. If the source had actual emissions below 20% of the Title V
threshold, it did not have to obtain a Title V permit. The threshold fora Title V permit is
a source that has a potential to emit ®TE) of 100 tons per year of a pollutant. The
owner/operator of the source is required to keep actual emission records to prove it is
below the 20% threshold (20 tons per year) and to notify the Ohio EPA that the

owner/operator is clajming non-title V status.
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The two central disputes between the parties that are common t0 all facilities in
the State’s Fifth Claim forb Relief are (1) how to define the term “potential 0 emit” and
(2) whether generators lo cated at a facility count Wilen determining PTE.

Potential to emit is defined in 0.A.C. 3745-31-01(V VVV) as follows:

“Potential to emit” means the maximum capacity of an emissions
unit or stationary source to emit an air pollutant under its physical
and operation design. Any physical or operational limitation on
the capacity of the emissions unit or stationary source to emit an
air pollutant, which includes any federally regulation air pollutant
as defined in paragraph (DD) of rule 3745-77-01 of the
Administrative Code, including air pollution control equipment
and restrictions on hours of operation or on the type or amount
of material combusted, stored or processed, shall be treated as part
of its design if the limitation or the effect it would have on
emissions is federally enforceable or legally and practicably
enforceable by the state. Secondary emissions do not count in
determining the potential 1o emit of a siationary source. (emphasis
added)

The State focuses on the language w“naximum capacity.” Specifically, the State
calculates the PTE of emissions from a source by assuming that the source is being
operated 24 hours 2 day, 365 days a year.

Conversely, Shelly makes the same calculation by using the number of hours that
the sourcé is operating. These restrictions on hours of operation are inctuded in the
various permit applications, the purpose of which is to avoid the Title V threshold.

Tt would be the State’s position that until the operating permit with the restricted
howrs of operation is approved, the PTE must be calculated assuming operation is 24
hours per day, 365 days & year.

If the State’s conclusion regarding the formuia for calculating PTE is correct, then

by definition most if not all of the Fifth Claim must be decided for the State.
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Tt should be noted that there is no dispute regarding the math or, for that matier,

the formula. The real dispute has to do with the hours of operation used when making the
* calculation. This explains the difference between the State’s Exhibit 744 and Shelly’s
" Exhibit 744D.

Both the State and Shelly use the same “short-term” emission rate for nitrogen
oxide for each plant and associated generator. As the Cout understands the calculation,
the “shoﬁ-te- » emission rate is a known amount of a specific pollutant produced by 2
source in an hour. Using the State’s formuia, one assumes that the source 1s operating 24
hours per day, 365 days per year to calculate the PTE, which in.tum determines if the
source is governed by Title V. If the calculation is made wn:h the restricted bours, as set
forth in the permit application, then the source may have satisfied the requirements 10 be

exempt from the Title V requirements.

The State’s Exhibit 744, which includes the plant plus the associated generators,
estzblishes that Shelly could be subject to Title V requirements. However, Shelly’s
Exhibit 744D shows that each plant, even including the portable geﬂerators, which Shelly
disputes, shows that it is exempt from the Title V requirements.

Before the Court concludes which calculation is correct. it is necessary to decide
whether the calculation shonld inclqde the emissions from the associated portable
generators.

Again, it is the State’s position that each portable generaor is a1 air-coptaminant
soﬁw. This is not disputed by Shelly. See State £ of £219b. Further, Shelly agrees that
with regard to Title V regulations, the threshold is determined for ﬂlé entire facility and

not individual sources. See State f of £218} and Shively Tr. Vol VIII p. 1725,
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Given the fact that the Title V threshold and exemptions to the same are
predicated upen the emissions of a regulated pollutant, together with the fact that
generators emit regulated pollutanis, the Court finds that the generators should have been
included when calculating PTE. Shelly’s argument that a different conclusion should be
reached becanse emergency generators are excluded is not persuaéive. |

Nevertheless the question for the Court remams the calculation of PTE. For the
following reasons, the Court does not accept the State’s conclusion regarding the
calcudation of PTE.

The definition of PTE was specifically addressed in USA v, Louisiana-Pacific
Corp., 682 F.‘Supp. 1141 (D. Colo. 1988). The Court interpreted PTE as set forth in 40
C.F.R. Sec. 52.21(b)(4). This Court finds that the definition of PTElas set forth in 40

CFR. Sec. 52.21(b)(4) is the same as set forth under Ohio 1av§ and therefore applicable
to this case. | |

In the Louisiana Paciﬁc case, the EPA brought an Aaction for the violation of the
Clean Air Act at two of dcfcndant 5 plants At each of the plants, 2 stationary source that
generated regulated pollutamts Was operated. Emission tests were conducted at each
facility, and the resulis of the tests were used to determine a potential 10 emit. The test
results established a PTE in excess of the “major stationary source” emission levels. The
government argued that because the PTE was in excess of the major stationary source
limits and that the plants did not have the proper permit based on the PTE, they were in
violation of the Clean Air Act.

The case eventually required the Court to consider the term “potential 10 emit.”
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The defendants argeed that the test results should not be used because the units
were nat being operated as designed. There is 1o questioﬁ that the plants were having
difficulty w]_:\en-being tested which produced high levels of emissions which would not
have occurred if the plants were operating as intended. |

The government argued that the phase PTE tums on the word “potential.”
Regardless of whether the plant was working as intended, it was working and therefore
h?d the patenfial to emit pollutants at a certain level.

In rejecting the government’s argument, the Court began with reference to
Alabama Power Co. v. Costle 636 F.2d 323 (D.C. Cir 1979). The current rule was
promulgated as a result of the Court’s decision in Alabama Power rejecting the EPA’s
definition of PTE. “The broad holding of Alabama Power is that potential to emit does
not refer _td the maximum emission that can be generated by a source hypothesizing the
worst conceivable operation. Rather, the concept conmtemplates the maximum emission
that can be generated operating the sources as it is intended to be operated and as it is
normally operated.” Louisiana-Pacific, 682 F Supp. at p. 45.

The Court went oﬁ to note that it would serve no legitimate purpose to test a
source as it was not intended to operate. Rejecting the covernment’s analysis, the Court
noted that “comymon sense w.ould also indicate” that the plant would never be operated as
it was tested. |

Applying that same reasoning to the case at bar, t0 assume that oné of Shelly’s
plants and/or generators would be operating twenty-four hours a day, 365 days per yeer

defies “common sense.”
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In addition, the permit process iiself mekes the State’s conclusion regarding PTE
unworkable. As already noted, a Title V permit 18 required if certain thresholds are
reached regarding the emission of a regulated pollutant.

Once it is determined that a soﬁce has reached_ actual emissions that could trigger
thé Title V requirements, the owmer/operator has one year o apply for either a synthetic
minor permit or 2 Federally Enforceable Stafe Operating Permit (FESOP). Approval of
either a synthetic minor permit or a FESOP would avoid the need for a Title V permit.
The third option would be 10 apply for a Title V permit. Hodonbosi Tr. pp- 1614 —1615.

However, if one accepls the State’s argument that PTE means 24/7 operation, an
applicant would never really have 2 ghoice'. According to the State, until the Synthetic
Minor or FESOP was issued, the source would be subject to Title V because ﬂ-le restricted

hours *;vould not apply. The only way to avoid this result would be fo apply for two
permits (Titte V .and either a synthetic minor oF FESOP) which would defeat the purpose
of having two different permits. Int addition, Robert Hodanbosi, the Division Chief of the
Division of Air Pollution Control for the Ohio EPA, testified that a source would not
apply for both permits and the Ohio EPA would not process both applications.
Hodanbosi Tr. P. 1602.
The Court will review each portion of the Staie’s Fifth Claim by -applying the
following:
| 2. Emissions from generators located at a source should be included when
calcuiat‘mg PTE.
b. The number'of. hours used to calculate PTE is as-set forth in the calculation

submitted by Shelly in Exhibit 744D. The Court specifically rejects the
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_ State’s calculation that assumes.a source is being operated 24 hours per day,
!z' .
365 days per year.
Shelly Materials Plant 24

Findings of Fact

_ The State’s proposed findings of fact and conclusions of law as to Plant 24 are

based on a PTE calculation that assumes a SOUrce 18 being operated 24 hours per

day, 365 days per year.

. The Court has rejected the State’s PTE calculation.

Conclusioné of Law
The State has the burden of proof.
There is no evidence 10 prove that Plant 24 was an operating SOuUTce that required
a Title V permit.

The Court decides for Shelly.

To the extent that Plant 24 may have been operating without permit, this issue

was addressed in determining the State’s Third Claim.
Sheily Materials Plant 28
Findings of Fact
Shelly Materials Plant 28 is a portable facility.

On June 25, 2002, Shelly filed a FESOP to avoid Title V permit requirements.

State fof £220d and Shelly fof f482.

The application was fled within one year after Shelly concluded that emissions at

Plant 28 might require it o file for Title V.
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The June 25, 2002 application did not include emissions for portable generators

AG28-A and AG28-B.

Portable generators AG28-A and AG28-B are associated with Plant 28 and should

have been included in the June 25, 2002 application.

The combined PTE for Plant 28 and generators AG28-A and AG28-B is 54.50

tons/yr NOx. Shelly Ex. 744D,

The State’s only evidence that Plant 28 and associated generators Weie being

operated in excess of Title V threshold is based on 2 PTE caleulation that the

Court has rejected.

Conplusions of Law

. There is no evidence that Plant 28 and its associated generators were being

operated in excess of the Title V threshold.

The Court finds for Shelly.

- Shelly Materials Plant 40

Findings of Fact

The State’s proposed findings of fact and conclusions of law as to Plant 40 are

based on a PTE calculation that assumes a source is baing operated 24 hours per

day, 365 days per year.

The Court has rejected the State’s PTE calculation.

Conclusions of Law

The State has the burden of proof.

There is no

evidence to prove that Plant 40 was operating as a Title V source.

The Court decides for Shelly.
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4. To the extent that Plant 40 may have been operating without a permit, this issue

was addressed in determining the State’s Third Claim.

Shellv Materials Plant 49

Findings of Fact

. Shelly Materials Plant 49 is a portable facility.

Y

2. On June 25, 2002, Shelly filed a FESOP 1o avoid Title V permif requirements.

Stip. 49¢ and State Ex. 186.

A3 ]
.

The application was filed within one year after Shelly determinﬂ& that the
operait_ion at Plant 49 might exceed the Title V threshold.

4. The June 25, 2002 application did not include emissions for portable generators

AGl-A and AGS-B.

5. Portable generators AGl-A and AGS-B are associated with Plant 49 and should
have been included in the June 25, 2002 application.

6. The combined PTE for Plant 49 and generators AG1 -A and AGS8-B is 47.95
tons/yr NOx. Shelly Ex. 744D.

7. The State’s only evidence that Plant 49 and associated generators were being
operated in violation of Title V threshold is based on a PTE calculation that the
Court has rejected.

| Conclusions of Law
1. “There is DO eﬁdence that Plant 49 and its associated generators Were being

. operated in excess of the Title V threshold.

2. The Court decides for Shelly.
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Shelly Materials Plant 63

Findings of Fact
. Shelly epplied for and received Synthetic Minor~ PTI on May 12, 1999. Shelly £

of £535.

. Shelly applied for and received a modified Synthetic Minor PTlon Juiy 19, 2001.
State Bx. 473.

. Shelly applied for the Synthetic Minor PTI within one year of concluding that
Plant 63 might meet Title V threshold. Shelly fof £537.

_ The “hot elevator” at Plant 63 was a1 emission source that was not included in the
PTI applications but should have been. State f of £220v. |

. The State’s proposed ﬁndingé of fact and conclusions of jaw as to Plant 63 are
based on a PTE calculation that assumes 2 source is being operated 24 hours per
day, 365 days per year.

. The Court has fej ected the State’s PTE calculation.

Conclusions of Law
. The State has the burden of proof.
7. There is no evidence t0 prove that Dlant 63 was an operating source that required
a Title V permit.
. The Cowt finds for Shelly.
Shelly Materials Plant 90 and Plant 95
Findings of Fact

. Shelly operated Plants 90 and 95 in Franklin County Ohio. .
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10.

There is no evidence that Plants 90 and 95 were on “contiguoué or adjacent”
pieces of property prior to May 31, 2002, when Shelly purchased Columbus
Limesfone Quarry. The State’s evidence that they were contiguous or adjacent
comes from the testimony of Todd Scarborough pages 552 - 553:

VQuestion: «Are they in close proximity to one another?”

Answer: “Yes, they are Jocated very close proximity to one anoiher in

an area that’s basically 2 large quarry operation.”

Thcre.is no testimony about “contiguous or adjacent.”

Prior to purchasing the quarry, Shelly had filed for and received a separate

Synthetic Minor PTI for both plants 90 and 95. Stip. 90j and Stip. 90i.

The Stzte’s Title V calculations for the separate plants is based a PTE calculation
that is not accepted by the Court.

There is no evidence that the separate plants, prior to the purchase of the quarry,
exceeded the Title V threshold without the use of the PTE calculation used by the
State and which has been rejected by this Court.

On May 15, 2003, within 12 months of Shelly purchasing ﬂje quarty, a Title V
application was filed. Stip. 90u and Stip. 90v. '

The State never acted upon the Tite V application. Stip. 90w and Stip. 90x.
Plant 95 was moved in 2004, thereby removing the Title V issue.

Shelly was billed for Title V fees for Plants 90 and 95 for calendar years 2002
i 2005, Stip. 901 and Stip. 90,

Shelly paid Title V fees and submitted Title V emission reports for Plants 90 and

95 for the calendar years 2002 through 2005. Stip. 90n and Stip. 90s.
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Conclusions of Law

_ “Contiguous and adjacent” are not synonmymous with “cloge proximity.”
Therefore, there is no evidence that Plants 90 and 95 should be treated as if they
were ;‘co-located” prior to the purchase of the quarry by Shelly.

. Prior to the purchase of the quaiTy, Plants 90 and 95 had filed for permits that
avoided the need to apply for 2 Title V permit.

. There is no evidence that prior to the purchase of the quarry that either Plant 90 or
65 had a PTE that would require a Title V permit.

_ After Shelly purchased the quarry and the plants became “co-located,” a proper
Title V application was filed which was not acted upon by the State.

. The Court finds for Sheﬁy. |

Shelly Materials Plant 91

Findings of Fact
. Shelly acquired Plant 91 sometime in 1999. Stip. 91b.
. The exact date of the acquisition was no{ established.

. Shelly’s letter notifying the Ohio EPA of the acquisition is dated January 19,

1999. State Ex. 485.
 Shelly maintained records of actual emissions for Plant 91 from 1999 thru 2001,

Stip. S1L
. Shelly filed fora Synthetic Minor PTI on December 1, 2000. Shelly Ex. P9IN

and Stip. 91£.
. The Ohio EPA issued a Synthetic Minor PTI on July 24, 2001. State Ex. 354 and

Stip. 91q.
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. The only evidence that Plant 51 had emissions in excess of the Title V threshold
was based on a PTE calculation that is not accepted by this Court.

Conclusions of Law
. Shelly tiincly filed for and received a Synthetic Minor permit for Plant 91 and is
therefore not required to file for a Titde V perrnit.

. The Court finds for Shelly.
Shelly Materials Plant 92

Findings of Fact

. Shelly operated Plant 92 in Columbus Ohio.

. Shelly acquired Plant 92 in 1999. Stip. 92d.

. The exact date of the acquisition was not‘ established.

. Shelly’s letter notifying the Ohio EPA of the acquisition is dated May 12, 1999.
Shelly Ex. D. ‘ |

. Shelly filed for a synthetic Minor PTI on August 16, 1999. Stip. 92.

. The Ohio EPA issued 2 Synthetic Minar PTI on April 25, 2006. Stip. 92k.

There is no evidence that either the PTT or the PTO applications were incomplete.

Conclusions of Law
. Shelly timely filed for and received a Synthetic Minor permit for Plant 92.
. Shelly is not reqﬁired to file for a Title V permit.

. The Court finds for Shelly.

Shelly Materials Plant #94 (Old)

Findings of Fact

. Shelly operated Plant 94 in Reynoldsburg Ohio.
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. Shelly owned and operated Plant 94, formerly known as United Asphait Plant 10.

Stip. 94a.

. Plant 94 was operated pursuant {o a PTI issued on June 29, 1983,and a PTO
issued June 23, 1998. Stip. %4a, Stip. 94f, State Ex. 367 and Shelly Ex. 94D.

. The State claims that tﬁe PTI issued for Plant 94 does not contain any federally

enforceable restrictions. (State fof £220zz). However, both the PTI (State Ex.

367 and the PTO (Shelly Ex. 94D) limit the hours of operation to “not more than

10 hours per day, 6 days per week, 32 weeks per year.”

A stack test was conducted at Plant 94 on October 30, 2001. Scarborough Tr. pg.

541, State  of £ 220aa and State Ex. 375.

_ There is no reliable evidence to conclude shat Title V threshold was reached prior

to the October 30, 2001 stack test.

. Using the stack test and the hourly restriction of the PTI and PTO, the PTE for
Plant 94 was below the Title V threshold.

. Shelly submitted a Synthetic Minor PTL Stip. 94i.

Conclusions of Law

. There is no evidence that Plant 94 was operated so as to require a Title V permit.
. 'The Court finds for Shelly.

Allied Corp. Plant 3 and Generators
Findings of Fact

. Applied Corp. Plant 3 is a portable facility.
. On June 25, 2002, Shelly filed a FESOP to avoid Title V permit requirements.

Sﬁp. 31
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. The application was filed within one year after Shelly concluded that emissions at

Plant 3 might require it ;EO file for Title V.

. The June 25, 2002 application did not include emissions for portable generators

AG3-A or AG3-B.
. Portable generators AG3-A and AG3-B are associated with Plant 3 and should

have been included in the June 25, 2002 application.

. The combined PTE for Plant 3 and generators AG3 -A and AG3-B is 52.34 tons/yr

NOx. Shelly Ex. 744D.
. The State’s only evidence that Plent 3 and associated generators Were being
.ope'rated in excess of Title V threshold is based on 2 PTE calculation that the
Court has rejected.

Conclusions of Law
. There is no evidence that Plant 3 and its associated generators Were being
operated in excess of the Title V threshold.

. The Court finds for Shelly.

Allied Corp. Plant 5 apd GeneratoYs

Findings of Fact

. Allied Corp, Plant Sisa portable facility.

_ On June 25, 2002, Shelly filed a FESOP to avoid Title V permit requirements.

- Stip. 55

. The application was filed within one year after Shelly conclu&ed that emissions at

Plant 5 might require it to file for Title V.
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. The June 25, 2002 application did not include emissions for portable generators

AGS5-A and AG5-B.
. Porta.ble generators AG5-A and AG5-B are associated with Plant 5 and should
have been included in the June 25, 2002 application.
. 'The combined PTE for Plant 5 and generators AG5-A and AGS5-B is 50.28 tons/yr .
NOx. Shelly Ex. 744D.
. The State’s only evidence that Plant 5 and associated generators were being
operated in excess of Tiﬂe. V threshold is based on a PTE calculation that the
Court has reje-cted.

Conciusions of Law
. There is no evidence that Plant 5 and its associated generators were being
operated in excess of the Title V threshold.
. The Court finds for Sheily.

Allied Corp. Plant 9 and Generators
Findings of Fact

. Allied Corp. Plant 9 is a portable facility.

_ On June 25, 2002, Shelly filed a FESOP to avoid Title V i)ennit requiremnents.

Stip. 9h.
. The application was filed within one year after Shelly concluded that emissions at

" Plant 9 might require it to file for Title V.

 The June 25, 2002 application did not include emissions for portable generaiors

AGY-A and AG9-B.
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. Portzble generators AG9-A and AG9-B are associated with Plant 9 and should

have been included in the June 25, 2002 application.

. The combined PTE for Plant 9 and generators AGS-A and AG9-Bis 52.01 ions/jrr

NOx. Shelly Ex. 744D.
. The State’s only evidence that Plant 9 and associated generators wWere being

operated in excess of Title V threshold is based on a PTE calculation that the

Court has rejected.

Conclusions of Law
. There is no evidence that Plant 9 and its associated genérators were being
~ operated in excess of the Title V threshold.

. The Court finds for Shelly.

Shelly Materials Plant 65/Allied Corp. Plant 12 and (enerators
Finds of Fact '

. Allied Carp. Plant 12 is a portable asphalt piant that is located on the same quarry

as Shelly Materials Plant 65. Stip. 65q.
. On June 26, 2002, Shelly filed a FESOP PTO to avoid Title V permit

requirements for Allied Corp Plant 12. Stip. 63r.

. On June 25, 2002, Shelly filed a FESOP PTO to avoid Title V permit

requirements for Sheily Materials Plant 65. Stip. 65kk.
. Neither the application for Allied Corp. Plant 12 nor the application for Shelly

Materials Plant 65 included emissions for portable generators AGl1-A, AG1ZA or

AGI12E.
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. Portable generators AG1-A, AG12A and AG12B are agsociated with Plants 12
and 65 and should have been included in the FESOP PTO applications.

_ The combined PTE for Plants 12 and 65, together with generators AGl-A,
AGI2A and AGI2B, is 91.33 tons/yr. NOx. Shelly Ex. 744D.

. The State’s only evidence that Plants 12 and 65 and the associated generators

were being operated in excess of Title V threshold is based on a PTE calculation

that the Court has rejected.
| Conclusions of Law
There is no evidence that Plants 12 and 65 and the associated generators Were
| being operated in excess of the Title V threshold.
The Court finds for Shelly.

Allied Corp. Generator 21.0012
Findings of Fact

. Allied Corp. Generator 21.0012 aka AG16-B is a source of einission which
requires a permit. (See Findings of Fact and Conclusions of Law for First Claim.)
. On September.s, 2004, Shelly filed for a synthetic minor PTI and PTO for
Generator 21.0012. Stip. 21.0012¢.

. On June 16, 2005, the Ohio EPA issue& a synthetic minor PTI for Generator
21.0012. Stip. 21.0012f

_ The State’s only evidence that Generator 91.0012 was being operated in excess of

Title V threshold is based on a PTE calculation that the Court has rej ected.
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Conclusions of Law

1. There is no evidence that Generator 21 0012 was being operated in excess of the

Title V threshold.
2. The Court finds for Shelly.
Allied Corp. Generator 21.0013
Findings of Fact
1. Allied Corp. Generator 21,0013 aka AG14-B is a source of emission which
requires a permit. (See Findings of Fact and Conclusions of Law for First Claim)
2. On September 8, 2004, Shelly filed for a synthetic minor PTI and PTO for

Generator 21.0013. Stip. 21. 0013c.

‘3. On January 6, 2005, the Ohio EPA issued a synthetic minor PTI for Generator

21.0013. Stip. 21.0013%.

4. The State’s only evidence that Generator 21.0013 was being operated in excess of
Title V threshold is based on a PTE calculation that the Court has rejected.

Conclusions of Law
1. Theré is no evidence that Generator 91.0013 was being operated in excess ofthe
- Title V threshold.
2. The Court finds for Shelly.
STATE’S SIXTH CLAIM FOR ﬁELIEF

The Title V permit program requires that a Fee Emission Report be filed annually

for each air-comtaminant source that is subject to Title V. Fees are assessed based on the
amount of actual emissions. In its Sixth Claim for Relief, the State alleges that Shelly

failed to file the emission reports as requifed by the Title V permit program.
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Tt is the State’s claim that all of the facilities identified in its Sixth Claim for

Relief are subject to the Title V permit program.

Shelly Materials Plants 24, 28, 40, 49, 63, 96/95, 91,92, 94 ( old) and
Allied Corp. Plants 3 5. 9. 12/Shelly Plant 63

Findings of Fact

1. The following plants did not submit Title V Fee Emission reports:

Plant _ Stipulation

Shelly Materials Plant

24 ‘ 24hh

28 28y

40 40n

49 49y

63 © 63n

90/95* 90a

91 none

o2 920

94 (old} 94k
Allied Corp. Plant

3 ‘ 3aa

3 50

9 Sn

12 (Shelly Materials 65) 6511, mm

#This refers only to the time period before Shelly purchased the quarry and Plants 90/95.
2. According to ﬂ‘ae Court’s Findings of Fact and Conclusions of Law for the State’s
'Bifth Claim for Relief, there was insufficient pro of to conclude that any of the
facilities identified above are subject to the Title V permit requireme;nts.
3. Ifafacilityisa non-Title V facility, it would pay non- Title V fees.

4. Title V fees are based on actual emissions, and non-Title V fees are assessed as 2

flat rate.
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5. No facility is required to pay both Title V fees and non-Title V fees for the same

reporting period.
6. The following plants were billed by the State and paid non-Title V fees for the

period of the alleged violation in the Stafe’s Sixth Claim for Relief:

Plant Stipulation
(unless otherwise noted)
Shelly Materials Plant
- 24 241
28 287, aaa
40 40p (covers 1996 — 2003)
(State alleges 1995 also)
49 Shively Tr. 1710
63 63k
90/95 ' 90k, p
91 91m
92 921 (covers 1999 - 2001)

92m {covers 1999 — 2005)
(State alleges 1996 — 2005)

94 (old) 041

- Allied Corp. Plant

Shively Tr. 1710

5p
93 .

2 (Shelly 65) 65nn, 0o, pp, 49

DL U

Conclusions of Law
1. None of the facilities set forth above are subject to the Title V permit
requirements:
2. Except for the periods noted for Planfs 40 and 92, each of the facilities set forth
above v;rere billed By the State and paid non-Title V fees. |

3. The Court finds for Shelly.



Allie_d Corp. Generators 21.0012 and 21.0013
Findings of Fact
1. The following generators did not submit Title V Fee Emission Reports:
Generator 21,0012 Stip. 21.0012j
Generator 21,0013 Stip. 21.0013h
9. According to the Cowrt’s Findings of Fact and Conclusions of Law for the State’s
Fifth Claim for Relief, there was iﬁsufﬁcient proof to conclude that either of the
generators identified above are subject o the Title V permit requirements.
Conclusions of Law
1. Neither of the generators set forth above is subject to the Title V penmt
requirements.
2. The Court finds for Shelly.
STATE?'S SEVENTH CLAIM FOR RELIEF
The State’s Seventh Claim for Relief relates to allegations that Shelly operated
various sources in violation of the terms and conditions of a penmt. For example, an
Ohio EPA permit might place limits on emissions. As 2 result of a “stack test,” it might
be determined that the limits regarding emissions had been exceeded. This would
constitute a violation. |
The State defines “stack testing” in its Bench Brief, Glossai'.y'of Terms as “[the
collection of representative portions of the gases and particulate matter that are bei.ﬁg
- discharged through a smokestack or duct; this type of sampling allows direct estimation
of the amount and types of air pollutants being released.” Mr. Hodanbosi acknowledged

that stack tests are snapshots and can be influenced by 2 number of factors. Haodanbosi
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© Tr. 1591 -1592. Ms. Mowery testified a stack test is conducted while “opérating at
worst-case conditions, at high tonnages, the ﬁax ton per hour in which typically you
" don’t operate at max ton per hour.” Mowrey Tr. 1863. |
Shelly does not dispute that on the days of the specific stack tests alleged in the
State’s Seventh Claﬁn for Relief, .the emissions exceed the limits set forth in the permit
and that this constitutes a violation. The Court will accept thisas a Finding of Fact as 10
each facility identified in the State’s Seventh Claim for Relief.

-The real jssue is the number of days of a violation. Shelly argues that because a

“stack test” is a snap shot that does not relate to day-to-day operations, only the day of
the “stack test” should constituie a violation.

The State takes 2 different position. In each case, except for l;lant 62, (for which
a “stack test” was not _imrolved and both the State and Sheily agree that there are tWO
days of violation), a subsequent “stack test” demonstraies that Shelly is in compliance.
The State argues that each day between the “stack test” demonstrating a violation until
the “stack test” demonstrating compliance constitutes a violation. The other exception is
for Plants 90/95, where a new PTI was issued with new emission limits. In that case; the
State argues that each day between the “stack test” demonstrating a violation until the -
new PTI was issued constitutes a violation.

Except for the date of the specific “stack test,” there is not a specific test result
i:roving that the violation continued. The State wants the Court to infer that tﬁe violation
continued until Shelly proved that it did not, at the subsequent “stack test.” However, the
Court just as easily could infer that the second “stack test” was another “spap shot” and

that the violation continued. If it is reasonable for the Court to infer that the violation
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stopped with the second “stack test,” why not infer that the violation endsd the day before
or the day before that or the day after the first “stack test”?

Simply put the Court- does not find the requested inference o be reasonable given
the fact that the State has the burden. Furthér, the Court finds Shelly’sl argument that a
“stack test” does not represent normal operating conditions to be compelling.

Based on the foregoing, the Court will only consider the day of the “stack test”
demonstrating excess emission o be evidence of a violation. | This finding shall be

applicable ta each facility in the State’s Seventh Claim for Relief.

Shellv Materials Plant 62

Findings of Fact
'{. The PTI for Plant 62 established a visible particulate emission limit from the stack
of no more than 10% opacity as 2 three-minute average. Stip. 62i.
" 2. Visible emissions at Plant 62 exceed the 10% limitaﬁén on June 3, 2006, and June
6,2006. State f of £ 2322, 233a and State Ex. 560.
| Conclusions of Law
1. Shelly violated the terms of its p@it on 2 days.
2. The Coust finds for the State.
. Shelly Materials Plant 63
Findings of Fact
1. The PTI for Plant 63 limited the emission of particulate matter o 0.04 grains/dry
standard cubic foot. Stip. 630. |

2. A stack test on July 23, 2002, showed that the emissions of the particulate matter

exceeded the limitations of the permit. Stip. 63p.
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Conclusions. of Law
1. Shelly violated the terms of its permit on 1 day.
2. The Court finds for the State.

Allied Corp. Plant 73

Findings of Fact

1. Appiied Corp. Plant 73 is a portable facility.

2. The PTI for Plant 73 Himited the emission of parﬁculate matter to 0.03 gra@psldry
standard cubic foot. Stip. 73e.

3; A stack test on July 27, 2006, showed that the emissions of the particulate matter
exceeded the limitations of the permit. Stip. 73£.

(Shelly Finding of Fact §94 states that Plant 73 tested above the limit on July 26, 2006.

The Court assurnes this was a typo.)

Conclusions of Law
1. Shelly violated the terms of its permit on 1 day.
9. The Court finds for the State.

Shelly Materials Plant 90/95

Findings of Fact

1. The PTI for Plant 90/95 limited the emission of volatile organic compounds 0 15

pounds/hour. Stip. S0i1.
5. A stack test at Plant 90 on May 22, 2002, showed that the emissions of VOCs

exceeded the limitations of the permit. State Ex. 682f.

3. A stack test at Plant 90 on December 7, 2001, showed that the emissions of VOCs

exceeded the limitations of the permit. State Ex. 682¢.
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_ A stack test at Plant 90 on July 3, 2002, showed that the emissions of VOCs

exceeded the limitations of the permit. Stip. 90bb.

A stack test at Plant 95 on August 2, 2002, showed that the emissions of VOCs

exceeded the limitations of the permit. Stip. 90mm

Conclusions of Law

. Shelly violated the terms of its permit on 4 days.

_ The Court finds for the State.

Sheily Materials Plani 91

Findings of Fact

_ The PTI for Plant 91 limited the emission of sulfur dioxide to 40 pounds/hour.

Stip. 91o.

. The PT1 for Plant 91 limited the emission of volatile organic compounds to 20

pounds/hour. Stip. 91p.

_ A stack test on August 29, 2002, showed that the emissions of sulfur dioxide

exceeded the limitations of the permit. Stip. 91q.

. A stack test on August 29, 2002, showed that the emissions of VOCs exceeded the

limitations of the permit. Stip. 91s.

Conclusions of Law

. Shelly violated the terms of its permit two times on 1 day.

. The Court finds for the State.
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STATE’S EIGHTH CLAIM FOR RELIEF
The State’s Bighth Claim for Relief relates to allegations that Shelly operated
Plant 24 in violation of the terms and conditions of a permit.
Findings of Fact
1. The PTI fof Plant 24 limits the asphalt production rate to 400,000 tons, based upon
arolling, 12-month p-roduction. Stip. 24nn. |
2. The rolling 12-month asphalt production at Plant 24 for the period ending October
" 2005 was 405,979 tons. S‘tip.'24pp. '
3. The rolling ;2-month asphalt production at Plant 24 for the period ending

November 2005 was 422,926 tons. Stip. 24qq.

4. The rolling 12-month asphalt production at Plant 24 for the period ending April

2006 was 428,115 tons. Stip. 24ss.

5. The rolling 12-month asphalt production at Plant 24 for the period cn&ing May

2006 was 405,798 tons. Stip. 241t

6. The State’s expert Jonathan Sheffiz testified that Shelly realized an economic
advantage of $i48,413 by exceeding the rolling 12-month asphalt production
limitations. State Ex. 661. ‘

7. Shelly contends that the State’s expert also testified that if a different calculation
were used the economic advantage would be $125,772. Shefftz Tr. 1302. The
alternate calculation suggested by Shelly uses an average figure for profit per tonl

| that the expert does not accept. Sheffiz Tr. 1303. |

8. Shelly did not offer any expert testimony to refute the State’s expert.
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Conclusions of Law
1. Shelly violated the terms of its permit for Plant 24 by exceeding the relling 12-
month asphalt produc.:tion for the periods ending October 2005, November 2005,
April 2006 and May 2006.
2. Shelly realized an economic advantage of $148,413 by exceeding the rolling 12-
month asphalt production limitations.
3. The Court decides for the State.
THE STATE’S NINTH CLAIM FOR RELIEF
The State alleges in its Ninth Claim for Relief that Shelly failed to file quarterly
reports notifying the Ohio EPA of deviation ﬁfém operating parameters specified in ifs
PTIs‘ or PTOs or informing Ohio EPA that there were no such deviations. The quarterly
reports are due as follows: first quarter reports, covering January through March of each
year are due April 30 of that year; second quarter reports cOVering April through June of
each year. are due July 31 of that year third quartér reports covering July through
September of each year are due October 31 of thét year; and fourth quarter Teports
covering October through December of each year are due January 31 of the next year.
:  Shelly Materijals Plant 61
_ Findings of Fact
1. Shelly operated Plant 61 in Pickﬁway County, Ohic.
9. The State and Shelly agree that Shelly has not submitted quarterly deviation
| reports for the second and third quarters of calendar year 1999. Stip. 61h, Stip.

61i, State fof £258a and Shelly fof £ 937.
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Conclusions of Law
1. Shelly has failed to file the reqﬁired deviation reports for the second and third

quarters of calendar year 1999 and that the same constitutes a continuing

violation.

2. The Court finds for the State.

Shelly Materials Plant 91

Findings of Fact

. Paragraph 258 of the State’s Complaint alleges that Shelly failed to file a deviation

report for the third quarter of 2001.

2. The State’s Finding of Fact 25 gb, which applies to Plant 91, references the fourth

quarter of 2002.
3. The autherity for the State’s Finding of Fact 258b is Stip 91x, which also refers to

the fourth quarter of 2002,
Conclusions of Law

1. The State has not submitted any evidence regarding its allegation that Shelly failed

to Hle a deviation report for the third quarier of 2001.

2. The Court finds for Sheily.
Allied Corp. Plant 79 and Allied Corp. Generators

21.0293, 21.0299. 21.0008. 21.0010, 21,0011, 21.6012, 21.0013, 21.0015,
, 21.0020

No Findings of Fact or Conclusions of law are necessary, as the Court dismissed

the State’s Ninth Claim for Relief as 1o these facilities in its decision dated October 31,

2008.
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Allied Corp. Generator 21.0028

Findings of Fact
1. The State and Shelly agree that Shelly has not submitted 2 quarterly deviation
reports for the third quarter of calendar year 2005. Stip. 21.00282, State of {258
and Shelly fof £ 957.
Conclusions of Law -
1. Shelly has failed to file the required deviation report for the third quarter of
calendar year 2005 and that +he same constitutes a continuing violation.
2. The Court finds for the State.
THE STATE’S TENTH CLATM FOR RELIEF
In its Tenth Claim for Relief the State alleges that Shelly failed to submit
quaﬁcrly repo;jts informing Ohio EPA of any deviation from the terms of its operating
permits or informing Ohio EPA that there were no such deviations. The quarterly i:eports
are due as follows: first quérter reports, covering January through March of each year are
due April 30 of that year; second guarter reports covering Apri} through June of each year
are due July 31 of that year; third quarter reports covering July through September of
each year are due October 31 of that year; and fourth quarter reports covering October

through December of each year ar¢ due January 31 of the next year

Shelly Materials Plant 63

Findings of Fact
1. Shelly filed a quarterly deviation report for the third quarter of calendar year 2003,

which was due on October 31, 2003, on December 15, 2003. The report was 45

days late. Stip. 63u.
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the State’s Tenth Claim for Relief as to these facilities in its decision dated Oct

. Shelly filed a quarterly deviation report for the first quarter of calendar year 2004,

which was due on Aﬁril 30, 2004, on May 27, 2004. The report was 27 days late.

Stip. 63v.

. Shelly filed a quarterly deviation report for the second quarter of lcalendar year

2004, which was due on July 31, 2004, on August 12, 2004. The report was 12

days late. Stip. 63w.
Conclusions of Law

1. Shelly was a combined 84 days late in filing its required quarterly deviation

reports for Plant 63.
. The Court finds for the State.
Shelly Materials Plant 1

Findings of Fact

. Shelly filed a quarterly deviation report for the first quarter of calendar year 2003,

which was due on January 31, 2003, on February 20, 2003, The report was 41
days late. Stip. 91x.
Conclusions of Law

. Shelly was 41 days laie in filing its required quarterly deviation reports for Plant

91.

. The Court finds for the State.

Skelly Materizais Plant 94 (New) and Allied Corp. Plant 16

No Findings of Fact or Conclusions of Law are necessary, a8 the Court dismissed

ober 31,
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STATE’S ELEVENTH CLAIM FOR RELIEF
In its Eleventh Claim for Relief, the State alleges that Shelly fziled to submit
semi-ammmal reports informing Ohio EPA of anf;r deviations from the terms of its
operating permits or informing Ohio EPA that there were no such deviations, The semi-
annual reports are due as follows: first half reports covering Januvary through Tune of
each year are due on July 31 of that year; and second half reports covering July through

December of each year are due on January 31 of the following yeat.

Allied Corp. Plant 3

No Findings of Fact or Conclusions of Law are necessary, as the Court dismissed

the State’s Eleventh Claim for Relief as to this facility in its decision dated October 31,

2008.
Shelly Materials Plant 30
- Findings of Fact
1. Shelly Materials P'Iant 80 is a portable facility.
2. The semi-annual report for the second half of 2004 was to be filed by Januvary 31,
2005.
3. The State alleges that the report was never filed. State £ of £266b.
4. The State’s witness, Kimbra Reinbold testified that she was “not able™ to locate
the semi-annual report. Reinbold Tr. 1063.

5. Shelly Materials Plant 95 later became known as Shelly Materials Plant 80. Stip.

80-11b.
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6. Shelly’s witness Beth Mowrey sestified that Shelly’s fourth quarter report for

~ Shelly Materials Plant 95 included the data for the semi-annual report. Mowrey

Tr. 1871.

7. Shelly’s fourth quarter report for Shelly Materials Plant 95 was introduced into

evidence as Defendant’s Exhibit PG10 dated January 28, 2005.

8. On cross —examination, the State never challenged Ms. Mowrey’s testimony

regarding this issue.
Conclusions of Law

1. The State failed to prove that Shelly did not file the serni-annual report for the

second half of 200_4.

2. The Court finds for Shelly.
- STATE’S TWELFTH CLAIM FOR RELIEF

In its Twelfth Claim for Relief, the State alleges that Shelly friled to submit

_ anrmal reports summarizing the rolling twelve-month summation of monthly emissions of

nitrogen oxides. The annmal reports are due on of before April 15 of the following year.

Stoneco, Inc. Generator 21.0021

, : Findings of Fact
1. Shelly admits that Stoneco submitted the anmual report for 2004 relevant to this
claim for relief on May 17, 2005, The report was 32 days late. Stip. 21.00214.
2. Shelly admits that Stoneco submitted the anmual repoft for 2006 relevant to this

claim for relief on April 16, 2007. The report was 1 day late. Stip. 21.0021e.
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Paragraph 270 of the State’s Complaint alledges that the report was due on April

3.
- 15, 2006. The Court finds that this daté is a typographical error and should read
April 15, 2007, as set forth in its proposed Conclusion of Law 271b. |
Conclusions of Law
1. Shelly was a combined 33 days late in filing the required anmual report.

[ o)

. The Court finds for the State.

Stoneco, Inc. Generator 21,8725

No Findings of Fact or Conclusions of Law are necessary as the Court dismissed

the State’s Twelfth Claim for Relief as to this facility in its decision dated October 31,
2008. |
STATE’S THIRTEENTH CLAIM FOR _RELIEF

In its Thirteenth Claim for Relief, the State alleges that Shelly failed to submit

burner-tuning results within 30 days after the burner tuning was performed. Burning

funing is important to insure complete combustion of fuels which minimizes emissions.

Shelly Materials Plant 80
Findings of Fact

1. Shelly Materials Plant 80 is a portable facility.

2. Inparagraph 274 of its complaint, the State alleges that a burner-tuning test was

due on July 28, 2006.

3. Inits proposed Finding of Fact 274a, the State alleges that a burner-test was

conducted on June 28, 2006. To support its position, the State references “State

Ex. 238 and Shelly Answer paragraph 2747
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State Exhibit 238 is not included in the books of Exhibits submitted and updated
by the parties.
Volume 7 of 9 Transcript p. 1501 line Exhibits 224 through 240 were offered.

Exhibit 240 was removed. '011 page 1502 the exhibits admitted were 224, 226,

298,229, 231, 232, 233, 234, 235, 236, 237.

Tn its answer Shelly admits that the date the report was submitted was correct as

alleged by the State but does nof admit the date the test was conducted. |
Conclusions of Law

There is no evidence regarding the date the burner-tuning test was conducted.

Therefore, the Court does not have sufﬁciept ew'depce to conciude that the report

regarding tﬁc same was not timely filed. |

The Court finds for Shelly.
Steneco, Inc., Plant 114

Findings of Fact

.’ Stoneco, Inc., Plant 114 is a portable facility.

Shelly admits that it did not timely submit three burner-tuning test reports. Shelly
fof £ 998.
The parties have stipulated to the following regarding the three late burner—tuniﬁg

test reports: Stip. 114j. (not 114k as suggested by the State in its Finding of Fact

274h)

Report Submittal Due Date Submitied Date
July 3, 2005 February 6, 2006
October 21, 2005 February 6, 2006
May 27, 2006 Tune 23, 2006
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Conclusions of Law
1. Shelly did not timely submit burner-tuning test reports.
9. The reports were a total of 372 days late. The July 3 report was 218 days late.

The October 21 report was 127 days late. The May 27 report was 27 days late.

3. The Court finds for the State.
STATE'S F_OURTEENTH CLATM FOR RELIEF

The State’s Fourteenth Claim for Relief includes 2 general allegation that Shelly
failed to comply with the terms Or conditions of its PTIs or PTOs. No single violation

can be identified as being unique to this claim.

She_llz Materials Plant 24 ‘Wet Suppression System

Findings of Fact

1. On September 21, 2000, PTI 01-8208 was issued by the Ohio FPA that required
Shelly to install a wet suppression system for its F Sources. The PTI included a
compliznce schedule. Final oompﬁance was to be completed by April 2001. Stip.
24uu and Stip. vVv.

5. Finel compliance of the wet suppression systen;x was achieved by April 2001.
Shelly f of £ 1010, Statec of1297b and ¢ of 1 207k.

Conclusions of Law

1. Shelly did not violate the teyms or conditions of PTI 01-8208 with regard to the
install&tion of the wet suppression system.,

2. The Court finds for Shelly.

Shelly Materials Plant 24 Used Oil Records

Findings of Fact
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_ The Ohio EPA issued PTI 01-08322 for Plant 24 on December 16, 2003 that
required Shelly to maintain records of the total quantity of each shipment of

qumber 2 fuel oil and on-spec used oil received. Stip. 240 and Stip. Z2.

. The State alleges that Shelly failed to record the quantities of used oil received on

June 3, 2004 and June 9, 2004.

. In support of its allegation, the State offers the testimony of Todd Scarborough

which is based on State Ex. 688.
. State’s Ex. 688 is a Notice of Violation that was issued as the result of an

inspection conducted by Ohio EPA Central District Office on September 2 and 3,

2004, at Plants 24, 40, 61-63, 91 and 94.
_ Todd Scarborough conducted and/or supexl'vised the inspection.
. Shelly did not produce any evidence to rebut the findings of the inspection, either
after the Notice of Violation was issued or at trial. '

| Conclusiuns of Law

. A Notice of Violation, unlike & complaint, is more than 2 charging documernt. Itis

the result of an inspection during which the subject of the inspection participates

and is given an opportunity to respond.

. Shelly failed to record the quantities of used oil received on June 3, 2004, and June

9,2004.

. The Court finds for the State.

Shelly Materials Plant 40 Dust Suppressants
Findings of Fact
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The Ohio EPA issned PTI 01-08196 for Plant 40 on July 1, 2003 that required
Shelly to maintain records of dust-control measures used on unpaved roadways

and parking areas. Stip. 404, Stip. r and Stip. s.

The State alleges that Shelly failed to maintain records for dust-conirol measures

for July, Auvgust and September 2003.

Tn support of its allegation, the State offers the testimony of Todd Scarborough,
whose testimony is based on State Ex. 688.

State’s Ex. 688 is a Notice of Violation that was issued.as the result of an
inspection conducted by Ohio EPA Ceutral District Office on Seﬁtember 2 and 3,
2004, at Plants 24, 40, 61-63, 91 and 94.

Todd Scarborough conducted and/or superviéed the inspection.

Shelly was asked at page 7 of the Notice of Violation to “conﬁrm whether or not
water, Or & alterﬁate dust suppressant, was applied at Shelly plant 40 during July,
August and September of 2003.” |

Shelly did not produce any evidence that if responded to the Notice of Violation,

cither after the Notice of Violation was issued or at frial.

Conclusions of Law

_ A Notice of Violation, unlike 2 complaint, is more than 2 charging document. Iiis

the result of an inspection during which the subject of the inspection participates
and is given an opportunity o respond.
Shelly failed to maintain records that it used dust suppressants on its unpaved

roads or parking areas at Plant 40 during July, August or September 2003.

_ The Court finds for the State.
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Shelly Materials Plant 40 Emissions Testing

Findings of Fact
. The Okio EPA issued PTI 01-08196 for Plant 40 on Jaly 1, 2003, requiring Shelly
to conduct emissions testing within 60 days after achieving the maximum
production but no later than 180 days after initial startup of the emissions unit.
Stip. 401, and Stip. 40t. _
. The State alleges that Shelly failed to conduct emissions tesﬁg as of mid-October
2004.
. In support of its allegation, the State offers the testimony of Todd Scarborough
whose testimony is based on State Ex. 688. '
. State’s Ex. 688 is a Notice of Violation that was issued as thé result of an
inspection conducted by Ohio EPA Central District Office on September 2 and 3,
2004, at Plants 24, 40, 61-63, 91 and 94.
_ Todd Scarborough conducted and/or supervised the inspection.
. Shelly admits that the testing was not conducted. Shelly fof f 1023,
. The States proposed Conclusions of Law 297e suggests one day of viclation.
. The States proposed Con;:lusions of Law 297k suggests 288 days of violation.
. The States proposed Conclusions of Law 297k suggests a compliance date of
October 4, 2004.

Conclusions of Law .
_ A Notice of Violation, unlike a complaint, is more than a charging document. Itis

the result of an inspection during which the subject of the inspection participates

and is given an opportumity to respond.
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.- In supp

. Shelly admits that it failed to conduct the test.

No evidence was provided as to the time Shelly might have reached its “maximum

production.”

The Court finds that the test should have been conduct by January 1, 2004, 180

days after the PTI was issued. The Court is using the issuance of the PTIasthe
initial startup date.

Ti:te Court finds Shelly in compliance as of October 4, 2004,

The Court finds that Shelly was not in comphance for 288 days.

The Court finds for the State.

Sheily Materials Plant 40 Used Oil Records
Findings of Fact

The Ohio EPA issued PTI 01-08196 for Plant 40 on July 1, 2003, requiring Shelly
to maintain records of the quantity of oil received and the pei:mittee’s or ail
supplier’s analysis of the sulfur content of #2 fuel oil. Stip. 40i and Stip.40u.

The State alleges that Shelly failed to maintain the records from July 1, 2003, until
September 3, 2004. |

ort of its allegation the State offers the testimony of Todd Scarborough,
whose testimony is based on State Ex. 688.

State’s Ex. 688isa Notice of Violation that was issned as the result of an

inspection conducted by Ohio EPA Centrel District Office on September 2 and 3,

2004, at Plants 24, 40, 61-63, 91 and 94.

. Todd Scarborough conducted and/or supervised the inspection.
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. Shelly did not produce any evidence to rebut the findings of the inspection either

after the Notice of Violation was issued or at trial.
Conclusions of Law
. A Notice of Violation, unlike a complaint, is more than a charging document. It 18

the result of an inspection during which the subject of the inspection participates

and is given an oppertunity {0 respond.
_ The Court finds that Shelly was out of compliance for 368 days.

_ The Court finds for the State.

Shelly Materials Plant 61 Speed Limit Sign

Findings of Fact

. The parties stipulated that the PT1 for Shelly Materials Plant 61 required a 15 mph
speed-limit sign, that a 20-mph speed-limit sign was posted, and that Shelly
corrected the problem. Stip. 6lc, Stip. 614, Stip. 61e and Stip. 61£.

. No specific evidence was provided as to the duration of the violation.

| Conclusions of Law -

and 297k that the

. The Court accepts the State’s proposed conclusion of law 297g

violation was for 1 day.

_ The Court finds for the State.

Shelly Materials Plant 61 Road Sweeping

No findings of fact or conclusions of law were propose

allegation. The Court finds for Shelly. {

d by the State for this
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down so as to cause the emission of

Middleport Terminal Emissions Control

Findings of Fact

Shelly operated the Middleport Terminal which is a bulk liquid asphalt cement

storage facility in Callia County, Ohio.

On January 21, 1999, the Ohio EPA issued a PTI fora liquid-asphalt cement-
storage tank (TOO06), requiring the tank to-be equip,
MTId and Stip. MTIE

On October 20, 1999, the Ohio EPA i‘s_sued 4 PTI for a lquid-asphalt cemert-
stgi.-age tank (T007) requiring the tank to be equipped with a .charcoal filter.

MTle and Stip. MTIg.
Shelly did ot install a charcoal filter on emissions units T006 znd T007. Stip.

MTth.

On September 15, 200, Shelly installed a vapor recoverjr system for emissions

unit TO06, T0O07. Stip. MTH.
Although not a charcoal filter, the Ohio EPA accepted the system as placing

Shelly in compliance. State ¢ of1297h and ¢ of 1297k.

Conclusions of Law

for not having a required emissions-control system for 2,157 days.

. The Court finds for the State,

STATE’S FIFTEENTH CLAIM FOR RELIEF

Ohio Achmmstraﬂve Code requires the Ohio EPA to be notified

ped with a charcoal filter. Stip.

Stip.

. Shelly was in violation of its PTI for its Middiepost Terminal 1mits TOO6 and TOO7

if a source breaks

gir contaminants. In its Fifteenth Claim for Relief,
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the State claims that Shelly failed to notify Ohio EPA of a breakdown at Shelly Materials

Plent 62 and Shelly Materials Plant 91.
| Shelly Materials Plant 62
Findings of Fact

1. The bag house at Shelly Materials Plant 62 malfunctioned, cansing the emission of
sir contaminants on June 5 and June 6, 2006.

9. Ohio EPA employees Were on;site and observed and discussed the emissions with
Shelly employees. N

3. PTI 01-08567 requires that the malfumction of any emissions unit be reportcd 1o
the appropriate Ohio EPA Distric_t Office or local gir agency in accordance with

0.A.C. 3745-15-06(B).

4. Todd Scarborough was an on-site Ohio EPA employee who observed the

emissions.
5. Todd Scarborough is with the Central District Office that is responsible for Plant
62.
Conclusions of Law
1. Neither the Ohio A&ﬁﬁsﬁaﬁve Code nor PTI 01-08567 specify the form of the
notice that is required in connection with the reporting of a malfunction that
results in the emissién of air contaminants.
5. Ohio EPA received notice of the malfunction on June 5 and June 6, 2006.
3. The bag house might have malfunctioned on days prior to June 5 and June 6, 2006, |

but the only allegation in the complaint relates to these tWo days. Therefore, no

oﬂlei findings are appropriate.
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4. The Court finds for Shelly.

Shelly Materials Plant 91

No findings of fact or conclusions of law are necessary, as the Court dismissed

Claim Fxﬂeen for Plant 91 in its October 31, 2008 decision.
STATE’S SIXTEENTH CLAIM FOR RELIEF

In its Sixteenth Clsim for Relief, the State alleges that Shelly failed to perform a

_ required chemical analysis of each used-oil shipment.

Shelly Materials Plant 24

Findings of Fact
1. The ?TI issued on December 16, 2003, for Shelly Plant 24 requ:res that the plant
rmust get a chemical analysis for each shipment of used oil. Stip. 24aaa.
2 On June 15,2004, Shelly Plant 4 received a shipment of used oil that did not

have the reqmred chernical analysis. Sttp 24bbh.

Conclusmns of Law
1. Shelly was in violation of its PTI when it received used oil on June 15, 2004
without the ﬁqujred chemical analysis.
5. The Court finds for the State.

Shelly Materials Plant 62
Findings of Fact

1. The PTI issued July 24, 2001, for Shelly Plant 62 requires that the plant must geta
chemical analysis for each shipment of used oil. Stip. 62f and Stip. 62k.
2. On Tuly 24, 2001, Shelly Plant 62 received a shipment of used oil that did not have

the required chemical analysis. Scarborugh Tr. 582 and Shelly fof £ 1073.
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3. All other Findings of Fact proposed by the State as to Shelly Materials Plant 62,
including dates and analysis content, relate to matters outside the scope of the
complaint. Given the Jength and detail of the complaint, the Couxt notified the
parties that it would not make findings outside the scope of the complaint. Given
the length and detail of the complaint the Court did not thinkit to be fair o also
| require Shelly to respond to matiers not alleged in the complaint.
Conclusions of Law
1. Shelly was in violation of its PTI when it received used oil on July 24, 2001,
without the required chemical analysis.
2. The Court finds for the State.
STATE’'S SEVENTEENTH CLAIM FOR RELIEF
Each of the PTIs referenced in the State’s Seventeenth Claim for Relief requires a
minimum allowable limit on the heat content of any used oil received and burned The
heat content is méasured in British Thermal Units (BTUs). Complete combustlon of the
fuel is important for efficient operation of the plant’s equipment and the environment. It
-is a viclation of the PTI 1o accept and bum used oil with a BTU confent below that
required by the PTIL.
The Court finds that Shelly burns the oil that it receives at each plant that is the
S'(lb] ect of the State’s Seventeenth Claim for Relief.
Shelly Materials Plant 24
Findings of Fact

1. The PTI requires that all used oil that is burned shall meeta mmunum heat content

of 135,000 BTUs/gallon. Stip. 24cee.
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9. On May 12, 2004, Shelly received used oil with a BTU value below the minimum

allowable limit contained in the PTL. Stip. 24ddd.

3. On May 18, 2004, Shelly received used oil with a BTU value below the minimum
JHlowable limit contained in the PTL Stip. 24ece.

4, On May 20, 2004, Shelly received used oil with a BTU value belové the minimum.
allowable limit contained in the PTL The chemical analysis by the supplier
Summit shows a heat content of 122,603 BTU/gallon. State’s Exhibit 681-
000047. Shelly’s summary of that shipment is State’s Exhibit 681-000049 and it

* does not properly state the heat content of the used oil.

5. On May 22, 2004, Shelly received used oil with a BTU value below the minimum

tained in the PTL The chemical analysis .by the supplier

allowable limit contained m e £2
Surmnmit shows a heat content of 119,473 BTU/gallon. State’s Exhibit 681-

000050. Shelly’s summary of that shipment is State’s Exhibit 681-000051 and it

does not properly state the heat content of the used oil.

6. On July 20, 2004, Shelly received used oil with a BTU value below the minimum
allowable limit contained in the PTL Stip. 241ff.
" Conclusions of Law
1. Shelly received and burned used oil shipments with a BTU value below the
minimum allowable limit, in violation of its PTI on five occasions. |

9. The Court finds for the State.

Shelly Materigls Plant 62
Findings of Fact -
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1. The PTI requires that all used oil that is burned shall meet a minimum heat content
of 135,000 BTU/gallon. Stip. 621.

5 On February 25, 2002, Shelly received two shipments of used oil with a BTU
value below the minimum allowable limit contained iﬁ the PTL The chemical
analysis by the supplier Central Ohio shows a heat coﬁtent of 133,249
BTUs/gallon. State’s Exhibit 681-000074 Shclly s summary of those shlpmcnts
is State’s Exhibits 681-000075 and 681-000076 and they do not accurately staie
1;'he heat content of the used oil.

3. On March 4, 2002, Sheily received a sﬁipment of used oil wifh a BTU value below
the minimum allowable limit contame»d in the PT1. The chemwal analysis by the
supplier Central Ohio shows a heat content of 133,249 BTUs/gallon. State’s
Exhibit 681-000074. Shelly’s summary of those shipments is State’s Exhibits
681-000077 and it does not accurately state the heat content of the used oil.

4. 0n September 10, 2002, Shelly received a shipment of used oil with a BTU value
below the minimum allowable limit contzined in the PTL. The chemical analysis
by the supplier Central Ohio shows a heat content of 134,795 BTUs/gallon.
Qtate’s Exhibit 681-000078. Shelly’s summary of the shipment is State’s Exhibit
681-000079 and it does not accurately state ﬁe heat content of the used oil.

5. On September 12, 2002, Shelly received a shipment of used oil with a BTU value
below the minimum all_owable limit contained in the PTL. The chemical analysis
by the supplier Central Ohio shows a heat content of 134,795 BTUs/gallon.
State’s Exhibit 681-000078. Shelly’s summary of the shipment is State’s Exhibit

681-000080 and it does not accurately state the heat content of the used oil.
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. Shelly received and burned used oil shipments

Conclusions of Law

with a BTU value below the

minimum ailowable imit in violation of its PTI on five occasions.

The Cowt finds for the State.

Sh

ellv Materials Plant ]

Findings of Fact

The PTI requires that all used oil that is bumed shall meet 2 minimum heat content

of 135,000 BTU/gallon. Stip. 30ee.

2005, Dcc_embcr 3,200

Shelly admits that on five days - July 20, 2004, S

gptember 3, 2005, September 6,

5 and December 5, 2005 - it received and burned used oil

with a heat content below 135,000 BTU/gallon. Stip. 90ff, Stip. 90gg, Stip.

90hh, Stip. 90ii and Stip. 903j.

Conclusions of Law

Shelly received and bumed used oil shipments with a BTU value below the

minimum allowable Timit in violation of its PTI on five occasions.

5. The Court finds for the State.

™

Shelly Materials Plant 91

'Findings of Fact

. The State claims in its Proposed Finding of Fact 313b that the PTI requires a

chemical analysis of

on-specification used oil and that it contains the BTU value.

. In support of this Proposed Finding of Fact it references Stip. 24aaa, Stip. 62k,

Stip. 91y and State Ex. 384.
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3. Stips 24aaa and 62k are not applicable to Plant 1. State Ex. 384isaPTI for Plant

90. There is no Stip 91y nor any other stipulation as to Plant 91 which establishes

the required heat content for used oil.

4 State Bx. 354 is the PTI for Plant 91 and requires that all used oil that is burned

shall meet a minimum heat content of 135,000BTU/gallon.

State Fx. 688 is a Notice of V iolation that was issued as the result of an inspection

Lh

conducted by Ohio EPA Central District Office on September 2 and 3, 2004, at

Plants 24, 40, 61-63, 91 and 94.
6. Todd Scarborough condncted and/or supervised the inspection.

7. Shelly did not produce any evidence to rebut the findings of the inspection either
after the Notice of Violation was issued or at Tnal

3. Shelly was in violation for 2 days. State f of £ 314r.

Conclusions of Law

1. A Notice of Violation, unlike 2 complaint, is more than a charging document. It is

the result of an inspection during which the subject of the inspection participates

and is given an opportunity to respond.

9. Shelly received and burned ased ol with a BTU value below the minimum
allowable limit in violation of its PTI on two occasions.

3. The Court finds for the State.
STATE’S EIGHTEENTH CLATM FOR RELIEF

Similar to other claims, the State alleges that Shelly operated ope of its facilities

in violation of the terms of its permit. Specifically, the State alleges that Shelly burned
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~used oil containing more than one thousand (1,000) parts pei' million total halogens at its

Stoneco, Inc, Plant #118.
The Court finds that Shelly bumns the oil that it receives at each plant that is the
subject of the State’s Eighteenth Claim for Relief. |
Stoneco, Inc. Plant #118
| Findings of Fact
1. Stoneco, Inc. Plant #118isa portable facility.
2. The PTI for Stoneco Plant 118 was issned on October 23, 1995. Stip. 118c.
3. The PTI requires that all on-specification used oil bumed shall contain Jess than
1000 ppm of total halogens. Stip. 1184
4. Shelly admits that on 35 days between October 3, 2004 and October 20, 2005
Stoneco received. shipments of used oil above 1000 ppm of total halogens. Stip.
118e. | .
5. Shelly bums the used oil that it receives.

Conclusions of Law

1. Shelly burned used oil at its Stoneco Plant 118 in violations of the terms of its PT1

for 35 days.
9. The Court finds for the State.
STATE’S NINETEENTH CLAIM FOR RELIEF

Similar to other claims, the State alleges that Shelly operated one of its facilities
in, violation of the terms of its permit. Specificaily, the State alleges that Shelly bumed

used oil that did not meet the “on-specification” for the used oil as set forth in the

applicable PTL
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The Court finds thaf Sheily bumns the oil that it receives at gach plant that is the
subject of the State’s Nineteenth Claim for Relief.
Shelly Materials Plant 62
Findings of Fact
1. The PTI requires that that all used oil shall have a maximum lead concentration of
not greater than 100 parts per million. Stip. 62m.
2. Shelly admits that on October 5 and October 8, 2001, it received used oil with a
Jead concentration in excess of 100 parts per million. Stip. 62n and Stip. 620-
‘ Conclusions of Law
1. Shelly bumed used oil at Shelly Materials Plant 62 in violation of the terms of its
PTIfor2 aays. |
2. The Court finds for the State.

Shelly Materials Plant 63

Fiﬁdings of Fact

1. The PTI requires that that all uséd oil shall have a maximum MErCury
concentration of not greater than 1 part per million. Stip. 63y.

2. Shelly admits that on Aﬁgr;lst 31, 2001 and September 5, 7, and 14, 2001, it
received used oil with a mercury conceniration in excess of 1 part per million.
Stip. 63z, Stip. 63aa, Stip, 63bb and Stip. 63ce.

Conclusions of Law

1. Shelly burned used ol at Shelly Materials Plant 63 in violations of the terms of its

PTI for 4 days.

2. The Court finds for the State.
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Shelly Materials Plant 91
Findings of Fact

1. The State did not propose any Findings of Fact as 10 Shelly Materials Plant 91 for

its Nineteenth Claim.
Conclusions of Law
1. The Court Finds for Shelly.
STATE’S TWENTIETH CLATM FOR RELIEF
No Findings of Fact or Conclusions of Law are necessary, as the Court dismissed
Claim Twenty in its October 31, 2008 Decision.
II\MINITYIPENALTYHN JUNCTIVE RELIEF
Having made what the Court believes to be the necessary ﬁndmgs of facts and
conclusions of law as 10 each of the State’s Claims for Relief, it is necessary for the Coutt
10 address the issue of immunity, determine the appropriate civil penalty for each of the
claims that were decided in favor of the State and against Shelly and the State’s request

for injunctive relief.

Immunity

Shelly argues that it is entitled to immunity as to most of the claims brought by
the State. R.C. 3745.72 grants the owner or operator of a facility that conducts an
environmental andit of its operation and discloses +he information to the appropriate staie
director to petition for limited immunity from administrative and civil penalties. It does
not provide for absolute immunity. In fact many violations are exempt from the
imamunity provisions. For example there is no smmunity from the payment of damages

for harm to persons or property. R.C. 3745.72(D). This is only one of several examples’
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where immunity is not available under the provisions of R.C.3745.72. Further, the

burden of proof is on the owner Ot operator that is asserting the entitlement to such

| immunity. R.C. 3745.72(A).

The Court does find that Shelly would qﬁalify for consideration of immunity for
some of the violations where the Court found for the State. Shelly retained an outside
consultant, Dine Comply, t© audit its compliance with air laws and regulations. A
complete copy of the Dine Audit is inctuded in the record as Defendant’s Exhibit A. The
andit was started on January 27, 2003 and ended on Feiaruary 14, 2003. Defendant’s
Exhibit A p.4. The audit féund mumerous permitting violations by Shelly. For exaraple,
. 3t was as a result of the Dine Audit that it was detémﬁned,that Shelly did not get permits

for it diesel-fired portable gen;rators as required by law. A copy of the audit was
forwarded to the Ohio EPA on April 21, 2003. See Defendant’s Ex. B and Gen. Stip. 1.
* The Dine Audit covered all Shelly facilities in the State of Ohio. Ohio EPA
Northwest District Office reviewed the report and the request for immunity pursuant t0
R.C. 3745.72 for the facilities in its district (Allen, Van Wert, Auglaize and Marion
County). Many of the issues were the same as the ones presented by the State in this law
suit. The Northwest District Office granted the request for immunity pursuant R.C.

3745.72. See Defendant’s Ex. C. The Southeast and Central District Offices did not

grant the request for immunity and commenced the present litigation seeking civil
penalties and ixajunbtive relief.

Unfortunately, the record is void of the different reasoning that may have lead fo
the very different results. Further, the statute is drafted in such a way that the Court does

not believe, given the recard that has been presented, that it could impose a finding of
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immunity on the State. While the statute provides that an applicant that complies with

the statute “is immuune from any administrative and civil penalties” R.C. 3745.72(A)) the

and limitations consume this provision. For example, immunity is not

has commenced. R.C. 3745.72 (BY6)-

exceptions

available 1f the audit begms after an investigation

W’hile most of the Notices of Violations are dated afler the Dine Audit was forwarded to

the Ohio EPA, several do predate the andit. See State’s First Claim asto Shelly Materials

Plant 24. The Court also finds it mteresung that while some of the alleged violations

have been occurring for an extended period of time, the Notices of Violation were filed in

© 2003 shortly after the Dine Audit was filed with the Ohio EPA. See State’s Second
Claim. _

The State may well have concluded that Shelly’s conduct prior to the aundit
demonstrated “a pattern of continuous or repeate& violation of environmental laws”
which would make Shelly mel1g1b1e for immmmity. R.C. 3745.72 (E)(1). This provision
. makes sense in that the State has a legt itimate interest in preventing a repeat vxola,'mr from
avoiding the consequences of violating the law by simply filing areport. Similarly, it

might encourage owners and operators to gamble with the publics’ environmental safety
by trying to beat the system after committing repeated violations with a report of
disclosure.

The real point is that the statute grants sufficient breath and latitude to the

regulatory agency that a court could not conclude that the Northwest District was right

and the Southeast and Central Districts were wrong or visa-versa.
The tension between the benefits and the isks of voluntary compliance audits t0 '

both the regulated entity and the state is discussed in an excellent article Ohio's New
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Statutory Audit Privilege Promoting Environmental Performance or a Dirty Little Secrets
Act, 26 Capital ULREV 379 (1 997). This quote is taken from the article at page 388:

The goal of voluntary environmentzl auditing programs should be fo
discover and remedy environmental problems, not 10 foster punishment of
regulated entities for engaging in good environmental practices. The risk that
regulatory agepcies OI P jvate parties will use information collected during

environmental andits is real. Civil and criminal actions have been brought based,
at least in part, on informetion obtained from voluntary internal andits.

Based on the foregoing the Court denies Shelly’s request for immunity.
Penalty Theorv

Having determined that Shelly in not entitled to immunity the Court must now
determine what penalty if any is appropriate for each finding in favor of the State and
against Shelly. |

Several issues regarding the penalty phase are clear. First the applicable statute
R.C. 3704.06 provides for a penalty of not more than $25,000.00 for each day of each
violation.' Second the amount of the penzlty rests with the frial court so long as it does
not abuse its discretion by demonstrating an «ynreasonable, arbitrary or unconscionable
attitnde.” State, ex rel. Brown v. Dayton Malleable (1982), 1 Ohio St.3d 151, 157.
Third, the guidelines provide that the determination of the amount of the penalty is a
three step process. Se¢ ,S-‘z‘ate, ex rel. Petrov. Maufer Mobil Home Court, Inc., (May 11,
2007), Wood App. No. WD-06-053. App. Lexis 2103, citing Stafe ex. rrel. Brownv. <~
| Dayton Malleable, Inc. (April 21, 1981), Court of Appeals of Ohio, Second Appellate
" District, 1981 Ohio App. LEXIS 12103 quoting USEPA BNA Environmental Reporter.
“Step 1 — Factors comprising Penalty
Determine and add together the appropriate sums for each of the four factors or

elements of this policy namely: the sum appropriate to redress the harm or risk of harm
to public health or the environment, the sum appropriate to TemMove the economic benefit
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gained or to be gained from delayed compliance, the sum appropriate as a penalty for

violator’s degree of recalcitrance, defiance, or indifferences to requirements of the law,

and the sum appropriate t0-TeCOVET unusual or extraordinary enforcement c0 sts thrust

upon the public.
Step 2 — Reduction for Mitigating Factors

Determine and add together surms appropriate for mitigating factors, of which the
most typical are the following: the sum, if any, to reflect any part of the noncompliance
attributable to the government itself, the sum appropriate 10 reflect any part of the non-
compliance caused by factors completely beyond violator’s control (floods, fires, efc.)

Step 3 — Summing of Penalty Factors and Mitigating Reductions

Subtract the total reductions of Step 9 from the total penalty of Step 1. The result
is the minimum civil penalty.”

In addition the court also noted that the civil penalty, in c;rder to deter a violation
must be large enough to hurt the offender.

Determining the amount 10 assess based on the for@going is where the guidance is
no longer clear at all.

As noted above the maximum pcnalty'may.not exceed $25,000.00 per day per
violation. The Court has made findings of fact and conclusions of law that Shelly has
been in violation as alleged by the State for approximately 9,605 days. If the Court
awarded the maximum penalty for each day of a violation the penalty would be
$240,125,000.00. This penalty would almost equal the gross receipts of Shelly Materials
Inc., for 2005, See State’s Ex. 275. While deterrence is an appropriate factor when
determining a pehalty it should not bankrupt the corporation. See State ex re. Brown v.
Dayton Malleable, Inc, supra at 15.

The State is not suggesting a penalty of that amount. In fact the State’s proposed
penalty if the Court had found for the State on each and every claim ranges from

$2,454,820 to $4,274.124. Using the State’s proposed penalty for each separate violation
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and applying the same 10 the violations where the Court found for the State, the penalty

would be approximately $500,000.00.

The Court struggles with the lack of consistency in the State’s requested daily
penalty. Claims One thru Five all involve a violation of the permitting process. Yet
Claim One the proposed penalty is $5.00 to $10.00 per d;y, Claim Two the proposed
penalty is $25.00 to $50.00 per day, Claim Three the proposed penalty i $1.00 t0 2.00
per day, Claim Four the proposed penalty is $50.00 to $100.00 and Claim Five the

proposed penalty is $5.00to $10.00 per day. Sipnilarly Claims Nine through Thirteen all

involve a failure to submit timely reports. For two of the Claims the State proposes a fine

of $1 .00 per day (Claims 9 and 11) but $15.00 per day for Claim Twelve, $25.00 per day
for Claim Ten and $50.00 per day for Claim Thirteen. Claiﬁ Fifteen, although 1.10 finding
against Shelly was made, is also a reporting violation; although it does nvelve a
maifunction. Regardless the claim is not for the malfimetion but for not reporting the
same. In that claim the State is proposing a penalty of $25.000.00 per day —and 2
representative of the State was present and Witness the malfunction.

Shelly does not really provide any better guidance for the Court. Shelly

acknowledges that it was in violation on numerous occasions but suggests only a nominal

penalty or a sun related to the permitting fee, t0 be appropriate. The trial court in Ohio

ex. rel. Brown v. Dayton Malleable, Inc. noted a similar problem. It st_ated the following:

«  gince OEPA did not apprave DMI’s plans until September 13, 1976,
Plaintiff agrees that that was the first date of violation. Compliance was not
achieved until November 1, 1978, a total of 714 days. The maximum penalty,
therefore, could reach $7,140,000. Plaintiff does not seek any such award, but
does rationalize in his brief 2 penalty of $725,302, Although DMI hes admitted
its defauit, and thus has admitted that it is subject t0 being penalized pursuant to
Section 6111.09 of the Revised Code, DMI has not assisted the Court by
suggesting any penalty it thinks ought to be assessed.”
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Mitigation in General

Before the Court addresses what it believes to be the appropriate penalty the

Court will address the concept of mitigation in gen neral terms. Each claim may or may

not have a speclﬁc mmganng factor that is relevant 10 3 particular claim. Having said

that the Court believes that there are {tWo mitigating factors which apply to this entire

case. Rather than address these factors repeatedly +he Court will address the same in this

section of the Court’s decision with the understanding that the Court took these factors

into consideration throughout the penalty phase.
First is the Voluntary Compliance Audxt Results Report (Dine andif) which was

commissioned by Shelly and forwarded to Ohio EPA in earty 2003. The report was Very .

detailed and identified several deficiencies. To the Court, this demonstrates a sincere

desire to identify and correct problems. BY forwarding the same o Ohio EPA Shelly

demonstrated an Operness that is to be commended. While no evidence regarding the

cost of the report was introduced, the Court is confident that it was not inexpensive.

Having made that observation it should be noted that the Court did not reduce any

penalties pbased on a specific cost of the audit. Rather the Court simply considered the

The andit was especially important in
C

same when determining a mitigation of a penalty.
regard to the permitting and reporting violations.
While a voluntary audit is not specifically mentioned as a possible ﬁﬁﬁgaﬁng

£actor noted gbove in Step 2 of the penalty pr rovision, the list of mitigating factors

suggested is by no means exclusive o1 exhaustwe In fact the language refers 10

mitigating factors in terms of “most typical”. The Court believes and finds thata



voluntary audit that is complete and forwarded to the state to be an appropriate mitigating
factor.

| Second, in the State’s Finding of Fact 8s and 8t, it admits to having millions of
dollars of contracts with Shelly. If Shelly’s conduct is s0 egregious why are they doing

business with Shelly? If the State was really interested in making sure that Shelly as weﬁ

as other corporations were in compliance mth the regulations it could require compliance

verification as a condition of the confract. “The State complains that Shelly is operating
its facilities in a way that is or can be harmful to the environment. Yet the State is the
one that is purchasing the product which Shelly produces. The State can not both
complam abotrt the operation and at the same time facilitate its very operation. This is
clearly a factor of mitigation that is attributable to the govermﬁent. |
STATE’S FIRST CLAIM FOR RELIEF

Claim One is a violation of the permitting process. This is very important. How

else can the State control and manage the risk of harm to the public and the environment?

Faﬂure to comply with the permitting process is also some evidence of indifference 1o the

law. As a mitigating factor the State has some respons:bﬂity to process the application in
a timely manner. ?aﬂure 40 do so results in noncompliance attributable fo the
governmeni itself.

Based on the foregoing the court believes that the appropriate penalty for
installing or operatmg a facility without a proper permit should be $25.00 per day. This
figure is slightly greater than the $10.00 per day suggested by the State. Ifthe
installation and or operation began prior to 180 days after a completed apphca’non was

submitted an additional penalty of $1,500.00 is assessed because failure to wait the
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period éf time the law allows the State to process the application demonstrates an ~
indifference to the law. Although the statute speaks in terms of a daily penalty this
additional penalty is consistent with the goal noted by other courts to “deter a violation.”
In addition the additional penalty is well within the statutory limits of $25 ,000.00 per
day. No such penalty should be included if the installation began after the State failed to
act within the time provided for by law. Such a failure is an example of non-compliance
attributable to the govermment itself. In addition the penalty is reduced to $1.00 per_ day
after the State has had the completed application for 180 days. Taking more than the
amount of time allowed for by law clearly places the majority of the non-comnpliance on

the government. The State Imew or should have known that the facility was operating.
The State can not just do nothing and expect a penalty to accrue on a daily basis. To

expect one side to follow the law and not the other is simply not right.

Shelly Materiais Plant 24

40 days prior to expiration of 180 days at $25.00/day $1,000.00
1331 day after 180 days and before PTLissued at $1 00/day $1,331.00
Additional penalty for starting prior to 180 days $1,500.00
Total $3.,831.00
Shelly Materials Plant 24 Storage Tanks
374 days prior 1o expiration of 180 days at $25.00/day $9,350.00
417 days after 180 days and before PTI issued at $1.00/day $ 417.00
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(Thé Court has decided not to assess the additional $1,500.00 because of the unique facts

regarding storage tanks including the fact that a PTI is not currently required. There is

noﬂl_ing to deter.)
Total $9,7 67.00
Shelly Materials Plant 40
219 days prior to expiration of 180 days at $25.00/day $5,475.00
952 days after 180 days and before PTI issu;ed at $1.00/day ' $ 952.00
Additional penalty for starting prior to 180 days $1,500.00
| $7,927.00

Total
Portable éenerators
While the Court found for the State regarding the portable géneraiors is has
decided not to issne any penalty. The Court believes that the mitigatihg factors equai the
factors comprising a penalty.
The portable generators Were being operated without the requisite permit.
However, in mitigation there are nuIMerous factors including: (1) Shelly’s reliance on
" verbal guidance from Ohio EPA employees; (2) the failure to have a permit was brought
1o the attention of Shelly and subsequently the Ohio EPA as a result of the Voluntary Air
Compliance Audit commissioned by Shelly; (3) the Notices of Violation issued by the
Ohio EPA post date the Audit; (4) Ohio EPA knew or should have known that Shelly had

portable generators and that the same were not permitied; (5) prior to 1999 Ohio EPA did

not issue any permits for portable generators.
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Tn addition to the foregoing, because there is no evidence regarding the date of

installation of the individuel portable generators the Court has no basis upon which to

. issue a daily penalty.

STATE'S SECOND CLAIM FOR RELIEF

Much like the State’s First Claim, the Second Claim relates to an operation that
occurred before a PTI was issued. Specifically, Shelly admittecily started bumning used
oil before it received a permit to do so. The time period for the State to réspo’nd toa

completed application is the same as set forth in the First Claim. For

above the penalty shall be the same.

Shelly Materials Plant 2

111 days after 180 days and before PTI issued at $1.00/day
Total |
Shelly Materials Plant 62
22 days prior to expiration of 180 days at $25.00/da3;
52 days after 180 days and before PTI issued at $1 .OO)day
Additional penalty for starting prior to 180 days
Total
Shelly Materials Plant 63
54 days prior to expiration of 180 days at $25.00/day
44 dayé after 180 days and before P'TI issued at $1.00/day
Additional penalty for starting prior to 180 days
Total

Shelly Materials Plant 65

$ 111.00

$ 111.00

$ 550.00
$ 52.00
$1,500.00

$2,102.60

$1,350.00

$ 44.00
$1,500.00

$2,894.00

the reasons set forth
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59 days outside scope of exemption at $25.00/day $1,475.00

(Because this violation involved a one time discretionary burn and not a permanent

change in qperation together with the fact that Shelly did seek a permit the Court does not

find that the additional $1,500.00 is applicable.)

Total $1,475.00
Shellv Materials Plant 91 -
23 days after 180 days and before P11 issued at $1.00/day  § 23.00
Total $ 23.00
Shelly Materials Plant 114
114 days after 180 days and before PTI issued at $1.00/day $ 114.00
Total $ 114.00

Additional Award for Economic Benefit

The Court awards an additional amount of $80,680.52
STATE’S THIRD CLAIM FOR RELIEF

For the reasons set forth above in the State’s First Claim for Relief no penalty is
assessed as to the portable generator claims in the State’s Third Claim for Relief.

STATE'S SEVENTH CLAIM FOR RELIEF

The State’s Seventh Claim for Relief involves excess emissions at a Shelly
facility. In addition to being in violation of the terms of the permit it also is harmful to
+he environment, The State has suggested a penalty range of between $25.00 and $50.00

per day per violation. The Court finds these violations to be more serious than the permit
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violations in Claims One and Two. In addition to operating outside the scope of the
terms of the permit, there were actual emissions which could be harmful.
Applying the factors to be considered in Step 1 of the penalty consideration the

Court is most concerned about an appropriate amount 10 cedress the harm or risk of harm

10 the environment. The other factors is Step 1 do not appear 10 be applicable.
Accordingly the Court believes that the appropriate penalty is $500.00 per day. The
Court does not believe that any of the mitigating factors from Step 2 are applicable. -
Because there is evidence that Shelly did take corrective action (subsequent tests that

showed comphance) and the o umbers of violations are limited, an additional penalty to

deter future violations is not necessary.

Shelly Materials Plant 62
Twro days at $500.00 per day | $1,000.00
Total $1,000.00

Shelly Materials Plant 63
One day at $500.00 per day $ 500.00
Total $ 5060.00

Shelly Materials Plant 93/95

Four days at $500.00 per day | $2,000.00

Total $2,000.00

Shelly Materials Plant 91
Two time on one day at $500.00 per violation $1,000.00
Total $1,000.00

86



STATE’S EIGHTH CLAIM FOR RELIEF
In its Eighth Claim for Relicf the State did prove that Shelly violated the terms of
its permits by exceéding its production limits. In addition to the economic benefit
_ penalty which the Court finds appropriate the State suggests a penalty of $200.00 per day.

The State also suggests 1 day a $25,000.00. However, there is no explanation as t0 thé

harm-generated by this particular permit violation as compared 1o others where a lesser
daily penalty was suggested. In addition Shelly was not in violation for eaéh day of the
final month. Also the amiount of the excéss was not very significant — approximately
1.5% for two of the months and 7% for the other two months. Finally given the length of
time the plant has been in operation, having bnly four particular months where the
violation occurred is certainly not evidence of recalcitrance, defiance or ind‘iffcrence 1o

the law. Lastly, while there was no specific evidence regarding the actual harm to the

environment, the Court does understand the argument that if there is more production

there are more emissions and therefore a greater impact on the environment.

| Using the State’s Exhibit 734 the Court makes the following calculation to
determine approximately how matiy days Shelly was in excess of its production limits.
Shelly produced about 2,100 tons per day in October 2005. Shelly was over its
production limits by about 6000 tons. Therefore it was over its production 1nmts for
about 3 days. Shelly produced about 1,500 tons per day in November 2005. Shelly was
over its production lin:_Lits by about 23,000 tops. Thereforé it was over its production
fimits for about 15 days. Shelly produced about 980 tons per day in April 2006. Shelly
was over its prodﬁction limits by about 28,000 tons. Therefore it was over its production

limits. for about 28 days. Shelly produced about 1,500 tons per day in May 2006. Shelly
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was over its production limits by about 6,000 tons. Therefore it was over its production

Jimits for about 9 days.

Based on the foregoing the Court finds that Shelly was in violation of its

production limits for 55 days. The Court will accept the State’s suggested penalty of

$200.00 per day.
55 daysat $200.00 per day $ 11,000.00
Economic Benefit $148,413.00

Total $159,413.00
STATE’S NINTH CLAIM FOR RELIEF
In its Ninth Claim for Relief the State proved that certain required reports were

not filed.

The Court does understand the need for and the importance of operating reports.
These reports are essential to the State’s obligation to regulate the industry. The failure
to file reports while not harming the environment or producing any real econormic
advantage, does demonstrate a certain degree of indifference to the law. However, given
the number of facilities Shelly operates and the very few reports that are not filed, the
Court does not believe this to be a serious ipdifference to the law. Even the State does
not view this issue too seriously as it has rwo@ended a penalty of $1.00 per day. The
Court finds the failure to file required reports more serious and will impose a penalty of
$5.00 per day-

In mitigation the Court finds that part of the noncompliance is attributablé to the
government. The Staie is obviously aware that the facility exists, that a report is due and

that it has not received the same. Tf the report is that importaﬁt the government should
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take action to get the report. At some point the report is really useless because the
infqrﬁaﬁon is 100 old. Therefore the Court believeé that after 90 days following when
the report is due the appropriate penalty should be as suggested by the State, $1.00 per
day. After one yesr after the report is due the Court can not believe the information isof
any real value. If the State has not done anything for one year after the report is due the
Court will not assess a penalty.

Shelly Materials Plant 61

90 days at $5.00 per day for each quarter thata
"7 report was not filed (90% $5.00 x 2) $ 900.00

275 days at $1.00 per day for each quarier that a
Report was not filed (275 x $1.00 x 2} $ 550.00

Total $1,450.00

Allied Corp. Generator 21.6028

90 days at $5.00 per day $ 450.00
275 days at $1.00 per day $ 275.00
Total  § 7500

THE STATE’S TENTH CLAIM FOR RELIEF

This claim is similar to the Ninth Claim. The reasoning and applicable penalty

‘shall be adopted and applied herein. The Court does not understand why the State is
recommending $10.00 per day as opposed fo $1 .00 per day.

Sheliv Materials Plant 63

‘84 days at $5.00 per day $ 420.00

Total $ 420.00
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Shelly Materials Plant 91
41 days at $5.00 per day $ 205.00
Total $ 205.00
THE STATE’S TWELFTH CLAIM FOR RELIEE

The reasoning and applicable penalty

This claim is similar to the Ninth Claim.

shall be adopted and applied herein.

Stoneco, Inc. Generator 21.0021
33 days at $5.00 per day $ 165.00
Total $ 165.00

THE STATE’S THIREENTH CLAIM FOR RELIEF

This claim is similar to the Ninth Claim. The reasoning and applicable penalty

chall be adopted and applied herein.

Stoneco, Inc., Plant 114

Report due July 3, 2005
90 days at $5.00 pcr- day $ 450.00
128 days at $1.00 per day $ 128.00
Report due October 21, 2005
90 days at $5.00 per day $ 450.00
37 days at $1.00 per day $ 37.00
Report due May 27, 2006
97 days at $5.00 per day $ 135.00
Total $1,200.00
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STATE'S FOURTEENTH CLAIM FOR RELIEF

As stated above each of the findings herein relate to a violation of the terms and
conditions of 2 PTT or PTO. However, each violation is very different and consequently
the Court is not able to settle upon a'single penalty that it believes is applicable to each

finding. Therefore the Court will establish a separate penalty for each violation in this

claim.

Shelly Materials Plant 24 Used Qil Records

The Court finds this violation is most similar to the violations noted in the State’s
Ninth Claim for Relief. There is no allegation of harm to the environment. Rather, itisa
record keeping issue. Further, there is no evidence that Shelly repeatedly violated the

requirement to maintain used oil records. To the contrary the violations were rare. The

Court believes that the appropriate penalty is $5.00 per day.

2 days at $5.00 per day $ 10.00

Total $ 10.00
Shelty Materials Plan?t 40

. Dust Suppre_ssantls
The Court finds this viélation is most similar to the violatioﬁs noted in the State’s

Ninth Claim for Relief. There is no allegation of harm to the environment. Rather, itisa
record keeping issue. Further, there is no evidence that Shelly repeatedly violated the
requirement to use dust suppressants. To the contrary the violations were rarc. The

Court believes that the appropriate penalty is $5.00 per day.

92 days at $5.00 per day $ 460.00

Total $ 460.00
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Emissions Testing

This is more than a records keeping issue. This 1 about failure to complete

required testing. Without the required tests being complete there isno way to know ifa

facility is in compliance and not harming the environment. But again as the Court has

noted in the assessment of other penalties the Staie has an obligation to make sure that the

e

tests are done. If the State takes no action after the required period has expired then the
'Qigte must accept some of the responsibility and an appropriate amount of the penalty
chould be mitigated. Therefore the Court will impose a penalty of $50.00 per day for

each day up to 180 days. Thereafter the penalty is reduced to $5.00 per day.

180 days at $50.00 per day. $ 9,000.00
108 days at $5.00 per day § 540.00
Total $ 9,540.00

Used 011 Records
_ The Court finds this violation is most similar to the violations noted in the State’s
Ninth Claim for Relief. There is no allegation of harm 10 the environment. Rather, itisa
record keeping issue. Unlike the record keeping for used oil noted abave this vxolaixon
did extend for over one year and is therefore more serious. The Court believes that the

api:ropriate penalty is $5.00 per day.

368 days at $10.00 per day $ 1,840.00

Total  § 3,680.00

Shellv Materials Plant 61 Speed Limit Sign

Given the nature of the violation and the fact that it only occurred for 1 day the

Court believes that the appropriate penalty is $1.00 per day.
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1 day at $1.00 per day $ 1.00

Total X §  1.00

Middieport Terminal Emissions Control

Not having the required equipment in place is a very serious violation. This
relates directly to the protection of the environment. However, as 1 have repeatedly

stated the State has responsibility to make sure that the requirements that it irmposes,

" - especially asit relates to protecting the environment, are satisfied. Therefore the Court

will impose a penalty of $100.00 per day for the first 180 days. Thereafter the penalty

will be reduced to $10.00 per day.

180 days at $100.00 per day $18,000.00
1977 days at $10.00 per day $10,770.00
Total $37,770.00

STATE’S SIXTEENTH CLAIM FOR RELIEF
In the State’s Sixteenth Claip:l for Relief the Court has found that Shelly on
occasion accepted shipments of used oil without any chermical analysis as required. This
is more than a record keeping esTor. The Court believes that if an analysis is not available
the product should not be accepted. EVldence was prowded that the quality of the used
011 that is burned has a direct impact on the environment. Therefore it is important that
Shelly know the content of the used oil that is accepted and burned. However the Court

notes that the violations were rare. Accordingly the Court believes that the appropriate

penalty is $250.00 for each shipment.

Shelly Materiajs Plant 24

1 shipment at $250.00 $ 250.00
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Total § 250.00

. Shelly Materials Plant 61
1 shipment at $250.00 $ 250.00
Total ' § 25000
STATE’S SEVENTEENTH CLAIM FOR RELIEF

Tn its Seventeenth Claim for Relief the State proved that Shelly received and

bumed used oil that did not meet the specifications of operating permits. The Court is
satisfied that the State proved that the content of the used oil is directly related to the
environment. Accepting and burning used oil that the operatdr knows does not meet the
speciﬁcatibq is evidence of a disregard for the conditions of the operating permit. On the
| positive side, as serious as the Court finds fhis issue to be the number of occurrences of
the same is not significant given the overall operation of Shelly’s facilities. The Court
believes that the appropriate penalty is $500.00 for each shlpment of used oil that was
received and burned that does not meet the specification of the permit.
Shelly Materials Plant 24

5 Shipments at $500.00 each $ 2,500.00
Total $ 2,500.00

Shelly Materials Plant 62
5 Shipments at $500.00 each $ 2.500.00
 Total ' § 2,500.00

Shelly Materials Plant 90
5 Shipments at $500.00 each : $ 2,500.00
Total $ 2,500.00
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Shelly Materials Plant 91

2 Shipments at $500.00 each $ 1,000.00

Total " § 1,000.00

| STATE’S EIGHTEENTH CLAIM FOR RELIEF
In its Eighteenth Claim for Relief the State proved that Shelly received and
burned used oil that did not meet the specifications of operating permits. The Court is
saﬁsﬁed that the State proved that the content of the nsed oil is directly related 0 the |
environmcnt. Accepting and buming used oil that the operator knows does not meet the
speciﬂcatidn is evidence of a disregard for the conditions of the operating permit. On the

positive side, as serious as the Court finds this issue to be the number of occurrences of

the same is not significant given the overall operation of Shelly’s facilities. The Court

belicves that the appropriate penalty is $500.00 for each day that used oil that was
received and burned that does not meet the specification of the permit. The exact number
of shipments was not proven.

Stonecg. Inc. Plant #118

35 days at $500.00 per day $17,500.00

Total $ 17,500.00

STATE’S NINETEENTH CLAIM FOR RELIEF
In its Nineteenth Claim for Relief the State proved that Shelly received and
burned used oil that did not meet the specifications of operating permits. The Courtis

satisfied that the State prbved that the content of the used oil is directly related to the

environment. Accepting and burning used oil that the operator knows does not meet the

specification is evidence of a disregard for the conditions of the operating permit. On the
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positive side, as serious as the Court finds this issue to be the number of occurrences of
the same is not significant given the overall operation of Shelly’s facilities. The Court
believes that the appropriate penalty is $500.00 for each day that used oil that was
received :and burned that does not meet the specification of the permit. The exact pumber
of shipments was ﬁot proven. |

" Shelly Materials Plant 62

2 days at $500.60 per day $ 1,000.00
Total $ 1,000.00

Shelly Materials Plant 63
4 days at $50Q.00 per &ay $ 2,000.00
Total $ 2.000.00

Deterrence
The final factor for the Court’s consideration when determining the appropriate
penalty is deterrence. As quoted above « the civil penalty, in order to deter a violation

must be large enough to hurt the offender.”

First of all the Court does not fully umderstand what is intended by hurting the

offender. Any penalty would impact a corporation’s profit and therefore burt.

Second, except for the continuing violations that relates to reports that have not
been filed it appears to the Court that Shelly is in compliance. The Court has already
found that the data from the missing reports would be so old that its value would be

negligible at best. The compliance is the result of a voluntary andit. What is left for the

Court to deter?
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Third, the total penalty awarded by the Court and summarized below is
$350,123.52. According to Shelly’s Findings of Fact 1148 and 1149 the penalty is 8

times larger than the average penalty Ohio EPA obtained in 2006 and 10 times larger

than the average penalty Ohio EPA obtained in 2005.

Rased on the foregoing the Court does finds that the amount of the penalty is

appropriate.
Injunctive Relief
Additionally, the State seeks injunctive relief.
The Tenth District Court of Appealé has beld as follows:

When a request for injunctive relief is based upon a past wrong, a plaintiff
must show a real or immediate threat that the plaintiff again will be
wronged. Davis v. Flexman (S.D.Ohio 1999), 109 F.Supp.2d 776, 783-84,
citing City of Los Angeles v. Lyons (1983), 461 U.S. 95, 111, 103 8.Ct.
1660, 1670, 75 L. Ed. 2d 675; O'Shea v. Litrleton (1974), 414 U.S. 488,
495-96, 94 S.Ct. 669, 676, 38 1. Ed. 2d 674. "The gravamen of the
remedy * * * is that a defendant is about to commit an act that will
produce immediate and jrreparable harm for which no adequate legal
remedy exists." Hack v. Sand Beach Conservancy Dist., 176 Ohio App.3d
309, 2008 Ohio 1858, at P24, 891 N.E.2d 1228.

Other than bare allegations that Germain may once again choose 10
use a form which it voluntarily ceased using once it discovered the form
was illegal, plaintiff has not demonstrated that the harm plaintiff seeks to
prevent will recur. Quite simply, plaintiff's request for injunctive relief
does no more than request that the court order Germain to "obey the law."
See United States v. Matusoff Rental Co.. (8.D.Ohio 2007), 494 F. Supp.

2d 740, 755-57. . . .
Searles v. Germain Ford of Columbus, L.L.C. (Franklin App., March 24, 2009), No.

0SAP-728, 2009 Ohio App. LEXIS 1112, at ¥9.10; sce Athens Metro. Hous. Auth. v,
Pierson (Athens App., March 12, 2002), Nos. 01CA28 & 01CA29, 2002 Ohio App.
LEXIS 2100, at *23-24 (“Generally, when the equitable remedy of injunction is sought, a

plaintiff must demonstrate, by clear and convincing evidence, actual irreparable harm or
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an ac;cuai threat of irreparablé harm. . .. The design of an injunction is to prevent future
injury and not to fedress past Wrong_s.”). _

In the present case, except for various reports which still have not been filed Shelly’s
'operations are in compliance with the applicable regulations. There is no evidence that any
of the facilities are not propetly permitted c.n' being operated in violation of the tefms of ifs
operating permits. To the extent that certsin reports have not been filed the information
would be so outdated as to have no value. Further given the fact that Shelly is now in
compliance in large partas a result of the voluntary audit the State.has failed to “show a real
or immediate threat that the plaiﬁﬁff again will be wronged.” Thus, the Court declines 1o ;

grant injunctive relief.
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SUMMARY OF PENALTY
Judgment is entered in favor of the State and against Shelly on the claim of
immﬁnity. Judgment is entered in favor of Shelly and against

injunciive relief. Judgment is entered in

‘One through Twenty as follows:

Total Penalty First Claim
Shelly Materizals Inc.
Total Penalty Second Claim
Shelly Material_s Inc.
Total Peﬁalty Seventh Cla_im
Sheily Materials Inc.
Total Penalty Eighth Claim
Shelly Materials Inc.
_'I‘otal Penalty Ninth Claim
Shelly Materials Inc.
Allied Corp.
Total Penalty Tenth Claim
Shelly Materials Inc.
Total Penalty Twelfth Claim
Stoneco Ine.
Total Penalty Thirteenth Claim

Stonece Inc.

$1,450.00
$ 725.00

favor of the Stte and against Shelly in Claim

TQTAL

§ 15,525.00

$ 87,399.52

$ 4,500.00

$159,413.00

$ 2,175.80

§  625.00

$  165.00

1=}

1,200.00

the State on the request for
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Total Penalty Fourteenth Claim

Shelly Materials Inc $11,851.00
Middleport Terminal Inc. $37,770.00
‘ : $ 49,621.00
Total Penalty Sixteenth Claim
Shelly Materials Inc. | § 500,00
Total Penalty Seventeenth Claim
Shelly Materials Inc. $ 8,500.00
Total Penalty Eighteenth Claim
Stoneco Inc. $ 17,500.00
Total Penalty Nineteenth Claim
Shelly Materials Inc. $ 3,000.00
Shelly Materials Inc. $292,763.52
Allied Corp. § 725.00
Stoneco Inc. $ 18,865.00
Middleport Terminal Inc. $ 37,770.00
$350,123.52 $350,123.52

Both parties have prevailed in this action. The State prevailed on Shelly’s claim
for immunity. Shelly prevailed on the State’s Claim for injunctive relief. Asto Claims

One through Twenty, each party prevailed depending on the claim and the facility. -

* Therefore, each party shall be responsible for their own coststh.

f )

CHARLES A. SCHNEIDER, JUDGE
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