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IN THE SUPREME COURT OF OHIO

Disciplinary Counsel,
Relator, . CASE NO.2010-2021
Vs,
Percy Squire

Respondent.

RELATOR’S MOTION TO STRIKE
ATTACHMENTS TO RESPONDENT’S ANSWER BRIEF

INTRODUCTION

©On Noverﬁber 22, 2010, the Board of Commissioners oh.Grievan_ces and
Diseipline (the board) filed its report and recommendations with this Court. The board
fouhd that respondent, Percy Squire, violated numerous disciplinary rules and
recommended respondeﬁt be suspended for 24 months with 12 months stayed on
conditions.

Relator, Disciplinary Counsel, fi.led'objeqtiens toa portion of the board’s findings
in Count Three and to the recommended sanction. - Inter alia and as set forth in reiafor's
objections, this Court should .cohclude that ‘respondent’s misconduct necessitates the
imposition of an indefinite suspensien. Relator's objections were filed on January 10,

201‘f and this matter is scheduled for oral argument on April 5, 2011.



Respondent filed an answer to relator's objections on February 9, 2011." To his
answer brief, respondent appended three “exhibits” identified as A, B, and C. Now
comes relator and for a_II of the reasons set forth in the following memorandum moves
this Court pursuant to Civ. R.12(F) to strike the attachments to respondent’s answer
brief.

MEMORANDUM

Section 6 of this Court’s Rules of Practice cl.e_arly provides the requirements and

limitations for:merit briefs filed in disciplinary cases before this Court. Not only are

respondent’s attachments outside the limitations of what may properly be attached to a

brief, all three of the “exhibits” Were_'previousiv stricken by the hearing panel. See S.Ct.
Prac. R.6.3 end S.Ct.Prac.R.6.2(B). See, also Appendi* A, attached hereto.

“The determination of a motion to strike is vested_within the broad discretion of
the court.” State ex rel. Morgan v..New Lexington, 112 Ohio St.3d 33, 38, 2006-Ohio-
6365, 857 N.E.2d 1208 (citation omitted). “Civ. R.’1-‘2'(F) allows a court to strike any
pleading or material determined to be insufficient, redundant, immaterial, impertinent, or
scandalous.” 1d. S.Ct.Prac.R. 10.2 provides that “[{jhe Ohio Rules of Civil Procedure
shall supplement these rules unless clearly inapplicable.” Id. The “e'xhibits”_ aﬁeched to
respondent’s answer brief are red'undant', immat'erial,-énd impertinent and should be
stricken by this Court. See CEVI.IR.1_2(F). '

The “exhibits” that respondent has endeavored to place before this Court are

identical to the items that respondent attached to the written closing argument that he

! For reasons that are entirely unclear, respondent has chosen to address the entire
board report in his answer brief.



filed with the board. To wit, “Exhibit A” is a photocdpy of a motion that respondent filed
with the board during the disciplinary case and which was ruled on by the hearing panel,
“Exhibit B” purpdrts to be an ’unsworn “declaration” by Mark D. Lay, a witness whose
éworn testimony was submitted to the hearing panel by trial deposition; and, “Exhibit C”
purports to be a journal entry. |

Exhibit A is a photocopy of a motion that respondent filed with the board on May
5, 2010. This motion was denied by the.panel chair on May 6, 2010, the first day of the
disciplinary hearing. Notably, the May 5, 2010 motion is nearly identical to a motion
filed by resp‘onde_nt on October 30, 2009. Respondent’s October motion was denied by
the panel chair on November 19, 2009.

Attached to Exhibit A are newspaper articles that respondent withdrew as
proposed exhibits at the disciplinary hearing after relator objected to their admission.?
None‘theless, Exhibit A is already in the record and should be stricken by this Court as it
is at the very least redundant and immaterial. Civ. R.12(F). -

Exhibits B and C were never offered into evidence by respondent and are not a
pért of the record. Mdre'over; the fact that Exhibit B was already stricken by the board
under nearly identical circumstances makes respondeht"s ‘offe.r of the exhibit to this
Court impertinent an.d clearly necessifates that it be stricken from the record.

Exhibit B purports to be an unsworn statement allegedly signed by a witness in
this case, Mark D. Lay. Lay is incarcerated in a federal correctional facility in New
Jersey. Léy’s testimony for the d'isciplinary'h'earing was taken byr sworn deposition at

that New Jersey facility on April 21, 2010. See St.ipulated Exhibit 76.

2 Clearly, the newspaper articles constitute inadmissible hearsay.
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 Relator provided respondent with several months notice of his intention to
depose Lay. At no time did respondent object to the taking of Lay’s deposition.
Respondent advised relator only a few days before the deposition that he would not
attend. Despite relator's efforts, the correctional facility staff was unable, on such short
notice, to allow respondent to participate by telephone. Not surprisingly, Exhibit B
contradicts some of Lay's sworn testimony.

As determined by the panel, the time for respondent to present evidence
challenging Lay’s testimony was either at ,thé time of LaS/’s deposition or at the
disciplinary hearing. Relator vehemently objects to respondent’s efforts to introduce the
unsworn statement of a witness &e_r the evidentiary hearing. Respohdent cannot
introduce information after the close of the-. proof in a fashion that denies relator the
opportunity to examine the “evidence” and/or cross examine the witness. Exhibit B is
impe-rtine'nt and immateriat and should 'be'striéken by this Court.

Exhibit C is a journal éntry from Brian Wallace v. Biswanath Halder, Cu-yahbga
County Cburt of Common Pleas Case No. CV-06-591169. This entry was journalized
after the evidentiary hearing in this disciplinary mafter and is not relevant. .Likewise,
Exhibit C was previously stricken from the record by the panel chair and it is impertinent
and immaterial.

AcCordineg and for all of the foregoing reasons, this Court should grant relator's
motion to strike and the “exhibits” attached to respondent’s answer brief filed with this

Court shouid be stricken.



Respectfully submitted,

R

Jonathan E. Cou higrnt (0026424)
Disciplinary Counsel, Relator

Karen H. Osmond (0082202)
Staff Attorney

250 Civic Center Drive, Suite 325
“Columbus, Ohio 43215-7411
614.461.0256

CERTIFICATE OF SERVICE

A copy of the foregoing Motion to Strike has been served lupon respondent, -

Percy Squire, Percy Squire Co. LLC, 514 S. High St., Columbus, OH 43215, via regular

U.S. mail, postage prepaid, this 14th

Jonathan E. Soughjaf
Counsel of Record
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