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STATEMENT OF THE CASE AND FACTS

Appellee Hamilton Township ("the Township" or "Appellee") seeks to exercise the

powers of a municipality without actually being one. It attempts to unlawfully raise revenues to

support the Township by imposing impact fees on new development. No other Ohio township

has enacted such "fees." By the Township's own admission, it enacted impact fees to generate

revenue, making them taxes. While virtually every political subdivision in the State is

experiencing revenue shortfalls, the Township's audaciaus power grab should not be permitted.

If the court of appeals' erroneous decision stands, limited home rule townships will be cut loose

from restraints on unauthorized taxation that the General Assembly plainly included in the

Limited Home Rule Township enabling act. Equally troubling, Limited Home Rule townships

will be free to adopt revenue raising schemes or other resolutions that conflict with pre-existing,

field-occupying legislation. The Township's impact fee resolution is ultra vires and cannot

withstand judicial review.

A. The Parties

The Appellants are the Home Builders Association of Greater Cincinnati, The Drees

Company, Fischer Single Family Homes II, LLC, John Henry Homes, Inc., and Charleston

Signature Homes, LLC. The Association is an unincorporated association of over 250 home

builders and residential developers in the Greater Cincinnati metropolitan area. (T.d. 1, ¶ 11).

The individual Appellants each own property in Hamilton Township, Warren County, Ohio and

have paid impact fees to Appellees on many lots.

Appellee Hamilton Township is a limited home-rule township located in Warren County,

Ohio. (T.d. 1, ¶ 90). Appellee, the Hamilton Township Board of Trustees, through the elected

Trustees (Appellees Becky Ehling, Kurt Weber and Eugene Duvelius), is the legislative and
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administrative body responsible for governing Hamilton Township under Title 5 of the Ohio

Revised Code. (T.d. 8, ¶ 1).

B. Origins of the Dispute

On May 2, 2007, the Township's Board of Trustees unanimously passed Amended

Resolution No. 2007-0418, entitled Amended Resolution Implementing Impact Fees Within the

Unincorporated Areas of Hamilton Township, Ohio for Roads, Fire and Police, and Parks (the

"Resolution"). (T.d. 8, ¶ 2 and Exhibit A thereto). The Township later adopted the Hamilton

Township Impact Fee Administrative Rules (the "Rules") on August 21, 2007 addressing

implementation of the Resolution. (Id. at ¶ 3 and Exhibit B thereto).

The Resolution imposes an impact fee on all applicants for zoning certificates for new

construction or redevelopment. The Resolution imposes four categories of fees: (1) A Road

Impact Fee, (2) a Fire Protection Impact Fee, (3) Police Protection hnpact Fee, and (4) a Park

Impact Fee. (Id. at ¶ 4). The amount of the impact fee varies according to the type of use. The

Township exacts a per unit fee for Single-Family Detached Dwellings, Multi-Family Units, and

Hotel/Motel rooms. (Id. at ¶ 5). It imposes fees for Retail/Commercial, Office/Institutional,

Warehouse, Church, School, Nursing Home, and Hospital uses on a per 1,000 sq. ft. basis. (Id.).

Only Single-Family Detached Dwellings and Multi-Family Units pay the park impact fee. (Id. at

The impact fees established by the Resolution are as follows:
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Land Use Type Unit Road Fire Police Park Total
Single-Family
Detached

Dwelling $3,964 $335 $206 $1,648 $6,153.00

Multi-Family Dwelling $2,782 $187 $115 $ 921 $4,005.00
Hotel/Motel Room $2,857 $160 $ 98 $ 0 $3,115.00
RetaiUCommercial 1,000 sq. ft. $7,265 $432 $265 $ 0 $7,962.00

Office/Institutional 1,000 sq. ft. $4,562 $244 $150 $ 0 $4,956.00
Industrial 1,000 sq. ft. $3,512 $153 $ 94 $ 0 $3,759:00
Warehouse 1,000 sq. ft. $2,503 $ 97 $ 60 $ 0 $2,660.00
Church 1,000 sq. ft. $2,797 $ 91 $ 56 $ 0 $2,944.00
School 1,000 sq. ft. $3,237 $138 $ 85 $ 0 $3,460.00
Nursing Home 1,000 sq. ft. $1,871 $244 $150 $ 0 $2,265.00

Hospital 1,000 sq. ft. $7,212 $244 $150 $ 0 $7,606.00

(Id. at ¶ 7).

The Township phased in the Impact Fees over two years. From the Resolution's effective

date until September 1, 2008, the Township charged one-third of the amounts listed above. On

September 1, 2008, the Township began charging two-thirds of the amounts listed above. Since

August 31, 2009, the Township has charged the full impact fees. (Id: at ¶ 9).

The Township officially claims the impact fees benefit the property by providing the

Township with adequate funds to provide the same level of service to that property that the

Township provides to previously developed properties. (Id. at ¶ 27). That "level of service"

was, of course, funded through property taxes and other revenue raising means set forth in

Chapter 504. of the Revised Code. The Township has admitted in this litigation that it enacted

the fees to boost revenues. (T.d. 9 at 3.) Properties developed before the Resolution's effective

date of the Resolution pay no fees. (T.d. 8 at ¶ 30). The impact fee assessed by the Township is

not based upon the value of the land and improvements thereon, (Id. at ¶ 24).

The Township enforces its Impact Fee in two ways. First, it refuses to issue zoning

certificates until the impact fee is paid (Id. at ¶ 25). If an owner fails to pay, the Township

imposes a lien on the property that ostensibly "runs with the land." (Id. at ¶ 14). Both
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enforcement mechanisms illustrate the Township's overreach. The "fees" are not calculated

based on costs of issuing the zoning certificate, or conducting requisite inspections. By imposing

an "impact fee" lien on parcels slated for annexation, the Township attempts to create a poison

pill intended to dissuade property owners and bordering municipalities alike from seeking

annexation.' Finally, the Resolution and the Rules provide landowners no means to challenge

the allocation or use of an impact fee once it is paid. (Id. at ¶ 23).

The Township maintains an account for each category of impact fee, but does not

maintain geographic sub-accounts based on the location of the impact fee payer. The money in

the impact fee accounts is dispersed only on a"first-in/first-out" basis: the money in the account

longest is spent first, regardless of where it is spent. (Id. at ¶ 21).

Despite paying lip service to maintaining a uniform level of services for new residents,

actual practice reveals the Resolution and Rules as a naked revenue grab. If maintaining a

certain level of services really was the operant motive, one would expect the Resolution and

Rules to provide credits for dedications in lieu of fees. But the Township offers scant credits to

developers for the sort of dedications that would most directly offset the alleged impact of new

building and new residents. The Resolution and Rules limit the type of roadway expansion

projects that qualify for credit. (Id. at ¶ 20). For instance, the Resolution and Rules only provide

roadway system improvement credits for roadways on the Thoroughfare Plan. (Id. at ¶ 16).

Further, the Resolution permits no credit for the dedication of right-of-ways or for

"improvements to the major roadway system that primarily serve traffic generated by the

applicant's project, such as acceleration/deceleration lanes into and out of the project." (Id. at ¶¶

17, 26). In other words, there is no credit for offsetting the direct impact of the development,

' Village ofMaineville and Salt Run, LLC v. Hamilton Township, S.D.Oh. No. 1:10cv690.
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demonstrating the disconnect between the labeling of the Resolution as an "Impact Fee" and its

operation as a tax.

Although many states have enacted legislation expressly allowing local governments to

make developmental impact exactions, the Ohio General Assembly has not followed suit.

Proposed House Bill 299 in the 126a` General Assembly would have authorized township

trustees to collect impact fees. But HB 299 died in committee. That failed attempt underscores

two key points. First, absent legislative actions, townships lack the authority to impose impact

fees. Second, if it had passed, HB 299 would have enacted the proposed legislation under Title

57, the state taxation code.

C. Procedural History

Appellants brought a declaratory judgment action challenging the so-called "impact fee"

tax resolution enacted by the Township as an ultra vires tax in violation of R.C. §504.04.

Appellants also objected that the Township's impact "fee" conflicted with comprehensive, field

occupying legislation setting forth the ways in which townships could fund various

infrastructure. Finally, Appellants objected that the Resolution and Rules impermissibly altered

the structure of township govenunent. The matter was submitted to the Court on stipulated facts.

Even though the impact fee tax generates revenue to benefit the Township as a whole and

the trial court found the connection between the payer and the intended use of the funds to be

"looser ... than in other fee cases," the trial court ruled that the impact fee exaction was not a

tax. The trial court also ruled that even though multiple Revised Code previsions set forth in

great detail the exclusive means for a township to generate revenue for roads, parks, police and

fire protection, the Township's creation of a new revenue generation technique does not conflict

with the Revised Code or alter the structure of township government.

The Twelfth District Court of Appeals affirmed the erroneous ruling. The appellate panel
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glided past the dispositive tax-fee distinction. Instead, it mistook the nature of a stipulation to the

trial court, wrongly concluding that Appellants conceded the legitimacy of the Township's stated

purpose for the impact exactions. The stipulations included basic acknowledgement of the

Township's stated reasons for the impact exactions. (T.d. 8, ¶ 27.) The stipulation was not a

stipulation that the "purpose" was legitimate or even achieved. The trial court recognized this

simple fact. The court of appeals did not.

This matter comes before this Court having been granted discretionary review.
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ARGUMENT

PROPOSITION OF LAW No. I: A limited home rule township may not impose impact fees.

In 1991, the General Assembly enacted Chapter 504. of the Revised Code. Through a

stroke of a pen, an entirely new form of political subdivision was created: the Limited Home

Rule Township. Chapter 504. grants a qualifying township certain limited powers of self-

governance beyond those possessed by a traditional township. The powers granted to a limited

home rule township are greater than those possessed by a traditional township. The additional

statutory powers, however, are not as extensive as those constitutionally granted to home rule

municipalities-hence the "limited" character of the township's powers. This case of first

impression addresses the parameters of the limited home rule township form of govemment.

This is a case of first impression.

A broad review of Chapter 504. sets the analysis in context. Chapter 504. is comprised of

21 sections. Sections 504.01 through 504.03 address the rules for creating and terminating a

"limited home rule township." Section 504.04 both confers and sharply limits powers of a

limited home rule township. The bulk of this brief interprets and applies that section. Sections

504.05 through 504.08 address civil fines as the exclusive enforcement mechanism of limited

home rule resolutions. Sections 504.09 through 504.17 address self-government issues. Sections

504.18 through 504.21 address water, sewer and storm runoff concerns. This is the entire

Chapter. The operative portion of R.C. 504.04 provides:

(A) A township that adopts a limited home rule government may do all
of the following by resolution, provided that any of these
resolutions, other than a resolution to supply water or sewer
services in accordance with sections 504.18 to 504.20 of the
Revised Code, may be enforced only by the imposition of civil
fines as authorized in this chapter:
(1) Exercise all powers of local self-govemment within the

unincorporated area of the township, other than powers that are
in conflict with general laws, except that the township shall
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comply with the requirements and prohibitions of this chapter,
and shall enact no taxes other than those authorized by general
law, and except that no resolution adopted pursuant to this
chapter shall encroach upon the powers, duties, and privileges
of elected township officers or change, alter, combine,
eliminate, or otherwise modify the form or structure of the
township government unless the change is required or
permitted by this chapter;

(2) Adopt and enforce within the unincorporated area of the
township local police, sanitary, and other similar regulations
that are not in conflict with general laws or otherwise
prohibited by division (B) of this section;

(3) Supply water and sewer services to users within the
unincorporated area of the township in accordance with
sections 504.18 to 504.20 of the Revised Code;

(4) Adopt and enforce within the unincorporated area of the
township any resolution of a type described in section 503.52
or 503.60 of the Revised Code.

(B) No resolution adopted pursuant to this chapter shall do any of the
following:
(1) Create a criminal offense or impose criminal penalties, except

as authorized by division (A) of this section or by section
503.52 of the Revised Code;

(2) Impose civil fines other than as authorized by this chapter;
(3) Establish or revise subdivision regulations, road construction

standards, urban sediment rules, or storm water and drainage
regulations, except as provided in section 504.21 of the
Revised Code;

(4) Establish or revise building standards, building codes, and
other standard codes except as provided in section 504.13 of
the Revised Code;

(5) Increase, decrease, or otherwise alter the powers or duties of a
township under any other chapter of the Revised Code
pertaining to agriculture or the conservation or development of
natural resources;

(6) Establish regulations affecting hunting, trapping, fishing, or the
possession, use, or sale of firearms;

(7) Establish or revise water or sewer regulations, except in
accordance with section 504.18, 504.19, or 504.21 of the
Revised Code.

R.C. 504.04(A)-(B) (emphasis added).

While Chapter 504. grants additional powers to limited home rule townships, this statute

does not grant powers co-extensive with the Municipal Home Rule Amendment to the Ohio
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Constitution. In relation to this case, powers of self-government (not just police powers) are

superseded by State law. The term 'general laws' in this context, albeit undefined, encompasses

the Revised Code. A township may impose only those taxes and fines that are expressly

authorized by the Revised Code. A township may not alter its structure of government in ways

not contemplated by Chapter 504. Nor may a township establish subdivision regulations.

The Township's impact fee resolution violates each of these limits on its powers. The

impact fee resolution: (1) conflicts with provisions of Chapter 504. and with Revised Code

provisions governing the funding of road, park, police and fire improvements; (2) imposes a tax;

(3) alters the structure of township government; and (4) acts as a subdivision regulation.

Accordingly, it is invalid.

A. The Resolution Conflicts with General Laws

This section explains the multitude of conflicts the Township's Resolution has created

with the Revised Code. The analysis begins by discussing the appropriate standard of conflict

review in Limited Home Rule cases.

1. Preemption Standard for Limited Home Rule Township Resolutions

Heretofore, this Court's conflict jurisprudence has involved two distinct areas of law.

First, this Court has a long and prolific history interpreting the Ohio Constitution's Municipal

Home Rule Amendment, OH. CONST., Art. XVIII, § 3, when reviewing the interplay between

State law and municipal ordinances. See, most recently, Cleveland v. State, Slip Opinion No.

2010-Ohio-6318. Second, this Court has occasionally been called upon to decide whether

federal law preempts Ohio law under the Supremacy Clause of the United States Constitution

(Art. VI, Clause 2). See, e.g., Jenkins v. James B. Day & Co. (1994), 69 Ohio St. 3d 541, 64

N.E.2d 998; In re Miamisburg Train Derailment Litigation (1994), 68 Ohio St.3d 255, 259, 626

N.E.2d 85. Because the Municipal Home Rule Amendment and the Supremacy Clause balance
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interests differently, Municipal Home Rule Amendment conflict analysis is incongruent with

Supremacy Clause preemption analysis. This case begins a third strand of conflict analysis-

resolving conflicts between State law and limited home rule township resolutions. Revised Code

Section 504.04 is less deferential to townships than the Municipal Home Rule Amendment is to

cities. Accordingly, a differing standard of review is necessary.

a. Municipal Powers Derive from the Constitution, While Townships
Depend on Legislative Grants of Authority

Townships and municipal corporations are legally distinct forms of government from

both a statutory and state constitutional perspective. See, Hamilton v. Fairfield Twp. (1996), 112

Ohio App.3d 255, 678 N.E.2d 599. As a limited home rule township, Hamilton Township does

not enjoy the fu11 range of municipal powers. Thus, its actions are more readily subject to

challenge.

Since 1912, Ohio municipalities have derived their authority from the Ohio Constitution's

Municipal Home Rule Amendment, which states in key part:

Municipalities shall have authority to exercise all powers of local
self-government and to adopt within their limits such local police,
sanitary and other similar regulations as are not in conflict with the
general laws.

OH. Co1vST., Art. XVIII, § 3. Because municipalities derive their home rule powers from the

Constitution, the General Assembly cannot limit municipal powers unless the Constitution itself

permits such interference. West Jefferson v. Robinson (1965), 1 Ohio St.2d 113, 205 N.E.2d

382. The Municipal Home Rule Amendment does not permit any restrictions on local self-

government powers.

Revised Code Chapter 504. govems the formation, termination, structure and powers of a

limited home rule township. The powers of a limited home rule township are set forth in R.C.
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504.04, entitled "Exercise of home rule powers; limitations; officers; conflicts with municipal or

county laws." A limited home rule township may:

(1) Exercise all powers of self-government within the
unincorporated area of the township, other than powers that are in
conflict with the general laws, except that the township shall
comply with the requirements and prohibitions of this chapter, and
shall enact no taxes other than those authorized by general law .

(2) Adopt and enforce within the unincorporated area of the
township local police, sanitary, and other similar regulations that
are not in conflict with the general laws or otherwise prohibited
by division (B) of this section;

R.C. 504.04(A)(1) and (2) (emphasis added). This provision contains several limitations on a

township's limited home rule powers that are more restrictive than the Municipal Home Rule

Amendment. Specifically, township self-government powers cannot conflict with general law; a

township may not impose taxes that are not expressly authorized, and there are more restrictive

limitations on police powers. Additionally, Division B of the Section contains several express

limitations on police powers. See R.C. 504.04(B).

b. State Statutes Preempt Conflicting Township Resolutions

Challenging the exercise of municipal powers under the Municipal Home Rule

Amendment is a complex, three step process. Mendenhall v. City ofAkron, 117 Ohio St.3d 33,

2008-Ohio-270, 881 N.E.2d 255, at ¶ 17. A state statute takes precedence over a municipal

ordinance when "(1) the ordinance is an exercise of the police power, rather than of local self-

government, (2) the statute is a general law, and (3) the ordinance is in conflict with the statute."

Id.

By contrast, the road to challenging limited home rule township actions is direct. Neither

the first or second Mendenhall steps are required. A limited home rule township depends

exclusively on legislative grant for all its powers. Yorkavitz v. Columbia Twp. Bd. of Trustees
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(1957), 166 Ohio St. 349, 351, 142 N.E2d 655. Township police powers are limited to those the

General Assembly expressly delegates by statute. Id. See also, West Chester Twp. Bd. of

Trustees v. Speedway Super America LLC, 12th Dist. No. CA2006-05-104, 2007-Ohio-2844.

Courts routinely hold township actions exceeding statutory limits invalid. Dsuban v. Union Twp.

Board of Zoning Appeals (2000), 140 Ohio App.3d 602, 608-609, 748 N.E.2d 597. See also,

Superior Hauling, Inc. v. Allen Township Zoning Board of Appeals, 72 Ohio App.3d 313, 2007-

Ohio-3109, 874 N.E.2d 1216, at ¶ 18 (holding township zoning inspector and board of zoning

appeals acted "beyond their authority," rendering their acts subject to collateral attack). This

sharp contrast with the deference given to cities is the starting point for this analysis. The

analogy to the Municipal Home Rule context is where a there is a conflict between the Municipal

Home Rule Amendment and a statute enacted pursuant to Section 34, Article II of the Ohio

Constitution. See, e.g., Lima v. State, 122 Ohio St.3d 155, 2009-Ohio-2597. In such an instance,

the Municipal Home Rule Amendment is not implicated, and the analysis is a straight conflict

analysis. Id.

i. R.C. 504.04 treats self-govemment and police powers equally

The first Mendenhall step is clearly inapplicable in a R.C. 504.04 analysis, because the

Constitution reserves all powers of local self-government to the municipality, while R.C. 504.04

subjects a limited home rule township's self-government powers to restriction by the General

Assembly. Specifically, Section 3, Article XVIII of the Ohio Constitution provides, in part,

"Municipalities shall have authority to exercise all powers of local self-government ...." By

contrast, R.C. 504.04 provides that a limited home rule township may "Exercise all powers of

local self-government within the unincorporated area of the township, other than powers that

are in conflict with the general laws ...." (emphasis added). Thus, unlike a home rule
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municipality, a limited home rule township does not possess the absolute right to exercise

powers of local self-government, which renders the first part of the Mendenhall test inapposite.

ii. In the Revised Code, 'general law' means the Revised Code.

The second Mendenhall step is to determine if the state statute is a general law. While

the second Mendenhall step might appear to apply here, it does not because the term 'general

laws' means something different in Section 3, Article XVIII of the Ohio Constitution from what

the term refers to in R.C. 504.04. The predecessor to Mendenhall noted this limitation: "Canton

Codified Ordinance 1129.11 may be enforced because those divisions of R.C. 3781.184 that

conflict with it are not 'general laws' as the term is used in the Home-Rule Amendment to the

Ohio Constitution." Canton v. State, 95 Ohio St.3d 149, 2002-Ohio-2005, 766 N.E.2d 963, at ¶

41 (Cook, J. concurring)(emphasis added). Lower courts have recognized that if an exercise of

township powers "violates an explicit statutory command" from the General Assembly, it is

"invalid and unenforceable." Dsuban, 140 Ohio App.3d at 608-09. This is the appropriate test to

be applied here.

Because this is a case of first impression, it is crucial to recognize the disunity between

the term 'general laws' as used in the Revised Code and this Court's interpretations of it in the

Municipal Home Rule Amendment. Canton set forth the definition of "general laws" in the

municipal home rule contest as follows:

To constitute a general law for the purpose of [municipal] home-
rule analysis, a statute must: (1) Be part of a statewide and
comprehensive legislative enactment; (2) apply to all parts of the
state alike and operate uniformly throughout the state; (3) set forth
police, sanitary or similar regulations, rather than purport to only
grant or limit legislative power of a municipal corporation to set
forth police, sanitary, or similar regulations and (4) prescribe a rule
of conduct upon citizens generally.
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Canton v. State, 2002-Ohio-2005, at Syllabus. This constitutional definition simply does not

match the definition of the term 'general laws' in the Revised Code. The Township contended

below that the Canton definition applied and that the third and fourth elements are not met here.

An examination of the third and fourth elements demonstrate that they are inapposite to R.C.

504.04 analysis. Z

(A) Statutes grant and limit township powers.

The third Canton element states that the Revised Code section must affirmatively

regulate some field "rather than purport to only grant or limit legislative power of a municipal

corporation to set forth ... similar regulations." Id. The most obvious reason that this test does

not apply to limited home rule townships is that it expressly protects "municipal corporations,"

not townships. Second, because townships are creatures of statute, there is no constitutional

barrier restricting the General Assembly's ability to statutorily "grant or limit legislative power"

of a township. If this Court imposed such a requirement, it would encroach upon the powers

delegated to the General Assembly. Tobacco Use Prevention & Control Found. v. Boyce, Slip

Opinion No. 2010-Ohio-6207, ¶ 11. Indeed, it is only through statute that a township possesses

any power in the first place. The hurdle for restricting township power is not high.

(B) Statutes Prescribe Rules of Conduct for Townships.

The fourth element of the municipal home rule test states that that a general law must

prescribe conduct of citizens, not political subdivisions. This aspect of the test is designed to

protect a municipality's constitutional local police powers. The Constitutional provision would

have little significance if the General Assembly could simply adopt a statute declaring the

Municipal Home Rule Amendment inapplicable to certain laws. Because the Constitution does

2 The Township did not contest that the Revised Code sections Appellants rely upon meet the
first and second elements of the Canton definition. Thus, those elements are not discussed here.
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not protect township police powers from legislative limits, this element is inapplicable here. Id.

Thus, a limited home rule township must honor statutory limits on local self-government.

Moreover, applying the Canton definition of'general laws' to R.C. 504.04 results in absurdity.

R.C. 504.04 provides, in part, that a limited home rule township "shall enact no taxes

other than those authorized by general law." R.C. 504.04(A)(1). Applying the Canton definition

would result in a limited home rule township being able to enact only those taxes that are

authorized by a statute that "(3) set forth police, sanitary or similar regulations, rather than

purport to only grant or limit legislative power of a [township] to set forth police, sanitary, or

similar regulations and (4) prescribe a rule of conduct upon citizens generally." Obviously, any

statute that authorized a township to enact a tax would not set forth any "police, sanitary or

similar regulations," but would "grant or limit legislative power of a township" and would not

"prescribe a rule of conduct upon citizens generally." Using the Canton definition, there could

be no general law that authorized a township to enact a tax. Thus, a limited home rule township

could not enact any taxes because doing so was not authorized by a general law. This obviously

would be an absurd result. Identical undefined terms cannot mean different things within the

same Revised Code Section. See, National Credit Union Admin. v. First National Bank & Trust

Co. (1998), 522 U.S. 479, 501, 118 S.Ct. 927, 104 L.Ed.2d 1; Sprung v. E.I. DuPont de

Nemours & Co. (Ohio Ct. App. 2d Dist. 1939), 34 N.E.2d 41, 49; 85 Oh Jur 3d, Statutes, § 225,

n.4. Therefore, the term 'general law' cannot have the same definition in R.C. 504.04 as it does

in Section 3, Article XVIII of the Ohio Constitution.

General Assembly action and interpretation of the term 'general law' as it relates to a

township further distinguish the Canton definition. A failed attempt to amend R.C. 504.04

further demonstrates that the term 'general law' therein encompasses the Revised Code. A
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proposed bill would have granted limited home rule townships the power to "establish a civil

service system" outside the confines of R.C. Chapter 124. See, 124 Am. HB 268. The bill

analysis explained: "Those township civil service provisions apply to any township, including, it

appears, limited home rule townships... Although the term "general laws" is not defined and

there has not been any court interpretation of it, a reasonable interpretation might be that it

encompasses any or most provisions of the Revised Code ... If these suppositions are true, the

Revised Code provisions regarding township civil service commissions would seem to apply to

limited home rule townships." See, Legislative Service Commission Analysis of 124 Am. H.B.

268. The General Assembly clearly intended that the term 'general law' in R.C. 504.04

encompass all provisions of the Revised Code.

An examination of other provisions of R.C. Chapter 504. confirm that the term 'general

law' in R.C. 504.04 includes any section of the Revised Code 3

The term "general law," as used in the Limited Home Rule
Township Law, is not defined. Many people interpret it to mean
any law related to townships in the Revised Code. That
interpretation is not the same interpretation given to "general law"
in the context of municipal home rule; however, there is no reason
to assume a relationship exists between the terms used in those
different contexts. ... This analysis assumes it refers to any
Revised Code provision relevant to townships in general.

Legislative Service Commission Analysis of 124 Am. H.B. 515, n. 1. For this reason, H.B. 515

amended R.C. 504.09 to state that R.C. 507.04, a 'general law' regarding Township

recordkeeping, would no longer apply to limited home rule townships. If the Townsh p's

definition of'general law' was applicable to limited home rule townships, the amendment to R.C.

504.09 would have been unnecessary. Moreover, the absence of a corresponding Section to free

3 In fact, the Township has admitted to this. See T.d. 1, ¶¶ 93, 111, 120; T.d. 5, ¶¶ 93, 111, 120.
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a limited home rule township from the statutory funding mechanisms for roads, parks, police and

fire protection is telling.

Nowhere in the Ohio Revised Code does the term 'general law' have the same definition

used in Canton. The very first section of the Revised Code, defines the Revised Code as the

general statutes governing the State of Ohio.

All statutes of a permanent and general nature of the state as
revised and consolidated into general provisions, titles, chapters,
and sections shall be known and designated as the "Revised Code,"
for which designation "R.C." may be substituted.

R.C. 1.01. The general statutes of Ohio are part of the general laws as used in the Revised Code.

The only definition section of the Revised Code to use the term 'general law' is R.C.

5747.01. While 'general law' is not the term being defined, the definition is insightful.

"'Essential local government purposes' includes all functions that any subdivision is required by

general law to exercise . . . R.C. 5747.01(Q)(2) (emphasis added). Applying the Canton

definition would result in the absurdity of there being no 'essential local government purposes'

because no statute that directed a political subdivision to perform a function could be classified

as a general law.

R.C. 6101.07, which governs the composition of a conservancy district court, states "The

court shall adopt rules of practice and procedure not inconsistent with this chapter and the

general laws of this state." This section deals exclusively with the establishment of a

conservancy court. The general laws to which it refers are not restricted to those setting forth

police regulations and applying to the citizenry generally.

Revised Code Chapter 302. addresses a county's ability to establish an alternative form of

government, and can be considered a corollary to R.C. Chapter 504. It uses the term 'general

law' three times. Each use demonstrates that the Revised Code uses the term general law to
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mean the codified and uncodified laws of the State of Ohio. The first instance reads, "the

provisions of sections 302.01 to 302.24, inclusive, of the Revised Code, applicable to the

adopted alternative form of government shall be controlling in such county as to all matters to

which they relate, and other provisions of the general laws of the state shall be operative therein

only insofar as they are not inconsistent with the aforesaid provisions." R.C. 302.01. This

section, through use of the term "other," refers to R.C. 302.01 to 302.24 as "provisions of the

general laws." These statutes govern the possible form of county government and do not fit the

Canton definition.

The second and third instances of 'general law' in R.C. Chapter 302. read, "Appointment

of officers, which by general law in sections 303.04, 303.13, 305.29, 306.01, 306.02, 329.01,

329.06, 5153.39, and 5155.03 of the Revised Code is required to be made by the board of county

commissioners ... other than officers of a court or employees or other persons advisory to or

subject to the supervision of a court or judge thereof, which by general law in sections 331.01,

339.02, 1545.02, 1545.03, 1545.04, and 1545.05 of the Revised Code are to be appointed by a

judge . . . " R.C. 302.18(C). This section clearly labels 16 different sections of the Revised

Code to be "general laws." Each section addresses the appointment of government officials.

They do not meet the Canton definition of "general law."

The Revised Code consistently uses the term 'general law' to refer to the codified and

uncodified statutes enacted by the General Assembly. This is the definition used in R.C. 504.04.

Accordingly, a limited home rule township cannot enact a resolution that conflicts with any

provision of the Revised Code, especially provisions expressly delineating or limiting the powers

of a township. R.C. Chapters 5571. and 5573. are general laws, as are R.C. 505.39, 505.51,

511.27 and 511.33. Thus, the Canton definition of'general laws" is inapplicable here.
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iii. The conflict test for limited home rule resolutions

Having whittled away the two inapplicable Mendenhall preemption steps, we are left

with the appropriate test: "A state statute takes precedence over a local [resolution] when ... the

[resolution] is in conflict with the statute." Mendenhall, at ¶ 17. Because a township has no

inherent constitutionally granted powers, there can be no presumption that a statute does not

preempt a township resolution. This is a pure preemption test like the one employed in the Lima

v. State "general employee welfare" line of cases. Additionally, pure preemption analysis

includes both field and conflict preemption.

Field preemption exists where the scheme of [State] regulation is
so pervasive as to make reasonable the inference that [the General
Assembly] left no room for the [townships] to supplement it.
Conflict preemption occurs where compliance with both [State]
and [local] regulations is a physical impossibility, or where [a
local] law stands as an obstacle to the accomplishment and
execution of the full purposes and objectives of [the General

Assembly].

State Farm Bank v. Reardon (C.A.6, 2008), 539 F.3d 336, 342. (internal citations and quotations

omitted). A court's duty is to determine whether the township resolution is consistent with the

structure and purpose of applicable state law. Id. Here, a home rule township must comply with

the statutes that limit what a township can do.

Although this Court has not had occasion to fully delve into field preemption analysis in

its Municipal Home Rule Amendment cases, it has conducted a similar analysis when

considering whether a statute is part of a "comprehensive legislative enactment." See Cleveland,

2010-Ohio-6318. In Cleveland, the Court concluded that a statute that expressly preempted the

field of firearm regulation was part of a comprehensive legislative enactment, and thus

constitutional. To so determine, the Court surveyed the numerous regulations the State has

placed upon firearm ownership, possession, transfer and concealed carrying. Relevant to the
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analysis sub judice, the Court reasoned, "A comprehensive enactment need not regulate every

aspect of disputed conduct, nor must it regulate the conduct in a particularly invasive fashion.

'Comprehensive' does not mean 'perfect.' Nor does 'comprehensive' mean 'exhaustive."' Id. at ¶

21 (citations and punctuation omitted). Under the Cleveland standard, extensive regulation by

the Revised Code of the manner in which a township may fund roads, parks, police and fire

protection preempts the field. The Township's conflicting Resolution cannot stand.

2. The Resolution Conflicts with the General Law

"Although on occasion a state statute and municipal ordinance will directly contradict

each other, and thereby make a conflict analysis simple and direct, that is not always the case. It

is in this context of more nuanced cases that the concept of conflict by implication has arisen."

Mendenhall, 117 Ohio St.3d at ¶ 31. The question is whether the Resolution permits what a state

statute indirectly prohibits. Id. Here, a limited home rule township must comply with the

statutes that limit what a township may do. The Township admitted in its briefing below, "Ohio

law contains numerous statutes addressing how a township can function." These statutes, as the

only authority under which a township may act, form a comprehensive, field-occupying,

structure of law that dictate the means by which townships may permissively raise revenues for

road, park, police and fire improvements.

In 1997, the Attorney General advised a non-home rule township that it lacked any

implied authority to charge an impact fee on top of its regular building permit fee to defray costs

of drainage and erosion problems. 1997 Ohio Atty.Gen.Ops. No. 1997-022. The Attorney

General noted any implied township power to impose fees for building or zoning permits

extended only to cover inspection costs, processing the application, and any continuing

regulation. Id. (citing 1986 Atty.Gen.Ops. No. 86-081, at 2-457 [stating "any implied authority

to charge a fee pursuant to the authority to regulate extends ... only to the authority to charge a
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fee in such amount as is reasonable to cover the costs of inspection and regulation."])

As the Attorney General aptly noted, the General Assembly clearly knew how to extend

such authority by statute if it so chose. Indeed, the General Assembly expressly allowed

townships to levy fees to cover infrastructure costs and to make up for reduced real property

valuations arising from disposing solid waste witbin township boundaries. See R.C. 3734.57.

This situation closely parallels Hamilton Township's claims that new development will

force it to construct new infrastructure. Absent legislation authorizing such exactions, the

Attorney General concluded, townships cannot charge impact fees to recoup costs of potential

environmental damage. Id. The structure is comprehensive. The legislature left no room for

townships to supplement it.

a. Imnosing Impact Fees Conflicts with R.C. Chapter 504.

The Township Resolution conflicts with the limited home rule enabling act by placing a

prospective lien purporting to "run with the land" on property it deems subject to its impact fee

resolution. For over 50 years, the Ohio Supreme Court and appellate districts have held

township powers are limited to those "expressly delegated to them by statute." Yorkavitz, 166

Ohio St. at 351; Atwater Township Trustees v. BFI Willowcreek Landfill (1993), 67 Ohio St.3d

293, 297 n. 6, 1993 Ohio 216, 617 N.E.2d 1089; Speedway Super America, 2007-Ohio-2844 at ¶

67. Hence, if an limited home rule township enacts impact fees, leaving aside other challenges

to the legitimacy of such fees, the enforcement powers on such a resolution would be limited to

those specifically laid out in Chapter 504. 2002 Ohio Atty.Gen.Ops. No. 2002-032.

The limited home rule enabling act was not enacted for revenue raising. Payments to

townships are mentioned in only three specific ways: fines,4 special assessments,5 and filing

°R.C. §§ 504.04-504.08
5 R.C. 504.18

21



fees.6 The Township has conceded that the Resolution does not enact a special assessment or

filing fee. It has never claimed the impact fee to be a fine.

A review of the very strict limits the General Assembly placed on a limited home rule

township's ability to impose fines, special assessment and filing fees demonstrates that had the

General Assembly intended to permit a township to impose impact fees, it would have done so

explicitly and with detailed instructions on how such powers would be carried out. This is

precisely what was proposed in 126 H.B. 299, which was left upon the table in the House Local

Govemment Committee. The proposed bill would have enacted an entirely new twelve-section

Revised Code chapter. Notably, the chapter would have been codified in Title 57 - Taxation.

Chapter 504. curtails the issuance of fines for violations of resolutions, and prohibits the

imposition of a fine not expressly allowed by Chapter 504. See R.C. 504.04(B)(2). Any fine

imposed by a limited home rule resolutions may not exceed $1,000 per violation. R.C. 504.05.

Peace officers serve citations, which the alleged violator may answer within 14 days in a court of

law. R.C. 504.06. Any subsequent hearing must be duly noticed and conducted by a Court

according to the Ohio Rules of Civil Procedure. R.C. 504.07(C). Only after obtaining a

judgment can township trustees file for a lien on the violator's property. R.C. 504.08. The

impact fees imposed here greatly exceed $1,000.00. It exceeds six times that amount per house.

There is no procedure to protest the fees in Court. Thus, the impact fees do not comply with the

provisions of Chapter 504. that authorize a township to charge its residents under limited

circumstances.

Incredibly, in a classic overreach of its statutory powers, the resolution reads, "The

obligation to pay the impact fees shall run with the land." Resolution, § III(1). This violates

6 R.C. 504.21
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R.C. 504.08 which permits an assessment to run with the land only after a judgment has been

obtained. Not content with this overreach, Hamilton Township then passed a resolution seeking

to lien undeveloped property annexed by the Village of Maineville subsequent to the filing of

this case. Resolution No 08-1015-A purports to authorize the Impact Fee Administrator to:

execute and cause to be filed appropriate affidavits in the Warren
County Recorder's Office to indicate that Hamilton Township
claims a continuing lien for all property within the Township for
the payment of impact fees, even if said property is annexed to any
municipal corporations subsequent to the effective date of the
Impact Fee Resolution.

Id. After passing Resolution No. 08-1015-A, the Township has filed multiple affidavits with the

County Recorder attempting to encumber the title of property incorporated into Maineville,

Loveland, and South Lebanon, spurring additional litigation. See Village of Maineville and Salt

Run, LLC v. Hamilton Township, S.D.OH. No. 1:10cv690.

The Affidavits filed reference R.C. 709.023 as the authority for the Township to continue

to impose impact fees on the annexed property. Id. at ¶ 10. The only legal means by which the

impact fee imposed by Hamilton Township could run with the land under this statute is if it were

a real property tax. See R.C. 709.023(H) ^ If the impact fees run with the land after annexation,

the impact fees must be a tax-an unauthorized tax. (See Section B, infra.)

Had the General Assembly intended to authorize townships to impose impact fees within

Chapter 504., it could have done so. An example is the authorization for a limited home rule

township to supply water and sewer services. See R.C. §§ 504.18-504.20. These provisions set

forth how a limited home rule township may supply water and sewer services and delineate the

'"Notwithstanding anything to the contrary in section 503.07 of the Revised Code, . . . territory
annexed into a municipal corporation pursuant to this section shall not at any time be excluded
from the township under section 503.07 of the Revised Code and, thus, remains subject to the

township's real property taxes." R.C. 709.023(H) (emphasis added).
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means by which a township may assess the properties that are benefited.8 See R.C. 504.18(C).

No similar enabling legislation exists for township impact fees. Impact fees are not authorized

by the Revised Code.

b. Funding Road Improvements with Impact Fees Conflicts with Revised
Code Chapters 5571. and 5573.

By funding road improvements with impact fees, the Resolution conflicts with several

general laws in the Ohio Revised Code, including R.C. 5571.15 and 5573.07, which set forth the

only mechanisms for fanding road improvements; R.C. 5573.211 which requires that road

improvements benefit a designated road improvement district; and, R.C. 5573.10 and 5573.11,

which require a county engineer to estimate assessments, to be paid semi-annually to the county

auditor, based on the benefit each property owner realizes.

i. Statutory Funding Mechanisms Are Exclusive

Townships must follow the procedures and regulations set forth by R.C. Chapters 5571.

and 5573., inter alia, when improving roadways. A township's board of trustees may "construct,

reconstruct, resurface, or improve" public roadways without presentation of a petition by a

unanimous vote expressing the necessity of such improvements. R.C. 5571.15(A). The

Township's method of funding such improvements must comport with R.C. 5573.07. Id.

R.C. 5573.07 provides that assessments for road improvements may be applied against

real estate abutting the improvement, real estate within one-half mile of either side of the

improvement, and real estate within one mile of either side of the improvement, according to the

benefits accruing to such real estate. R.C. 5573.07(A). Any remaining balance may be fulfilled

from "the proceeds of any levy for road purposes upon the grand duplicate of all taxable property

in the township" or from the Township's general funds. R.C. 5573.07(B)(1-2).

8 Even this Statute is based upon "benefit" and not "impact."
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The Ohio Revised Code does not expressly authorize any other funding mechanism to

pay for road improvements. Specifically, it does not grant townships the authority to assess

impact fees to fnnd road improvements. The Resolution does not fund road improvements

through any mechanism described by R.C. 5573.07. Because the impact fee is assessed on new

development anywhere in the Township and the impact fee revenue may be utilized for any road

improvement project (See Section 1(12) of the Resolution without regard to the proximity of the

fee payer, it is not an assessment of real estate abutting the improvement, real estate within one-

half mile of the improvement, or real estate within one mile of the improvement. Moreover,

because the impact fee is not assessed on all taxable property in the Township and because the

impact fees are spent on a "first in/first out" basis, (T.d. 8, ¶ 24) the Resolution conflicts with the

funding provision established by R.C. 5573.07.

The Revised Code does not authorize a township to fund road improvements via impact

fees. The Resolution impermissibly conflicts with R.C. Chapters 5571. and 5573.

ii. Road Im^rovement Funds Must Benefit a "Road District"

R.C. 5573.211 requires that a township creating a road improvement fund, similar to the

fund created by the Resolution, must establish a correlating road district for expenditure of the

funds. Additionally, the road improvement fund can only be funded by a tax of three mills or

less upon all the taxable property in the township road district. R.C. 5573.211.

The Resolution establishes a road improvement fund, but violates R.C. 5573.211 by

funding the road improvement fund with revenue from an impact tax applied to only some of the

property in the Township. Additionally, the Township has not established a roadway

improvement district in connection with the Resolution. Instead of a three mill or less tax on all

taxable property in the district, the Resolution authorizes the Township to fand its road

improvement fund with impact fees not based on the taxable value of land, assessed only against
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some property without mention of a road improvement district. The Resolution therefore is in

conflict with R.C. 5573.211.

iii. The Resolution Conflicts With Assessment Law

When a township undertakes assessments authorized by R.C. 5571.15 for road

improvements, the county engineer must provide an estimated assessment "according to the

benefits which will result to the real estate." R.C. 5573.10. The affected property owners may

object to any assessment before the Township Board of Trustees. Id. Additionally, assessments

for road improvements may only be collected by the county auditor in semi-annual installments

over the period of ten years. R.C. 5573.11.

Assuming that the Township has the authority to impose impact fees to fund road

improvements (which it does not), the Township has failed to comply with the provisions of R.C.

5573.10 and 5573.11. The Resolution does not require an assessment by a county engineer, but

instead allows the Township's Community Development Director to subsume the role of county

engineer. (T.d. 8, ¶ 15.) The Resolution also provides no requirement that the county engineer,

or in this case, the Community Development Director, provide individualized assessments for

each property based on its benefit from road improvements. In fact, all newly developed

properties are charged the same fee regardless of their relation to the benefit of new road

improvements. (Section IV of the Resolution.) Further, the Resolution, and the Township's

subsequent administrative regulations, eliminate the property owner's right to object to the

assessment as required by R.C. 5573.10. (T.d. 8, ¶ 23.) Finally, because the Resolution requires

a one-time fee payment directly to the Township, it conflicts with the requirement of R.C.

5573.11 that road improvement assessments be paid to the county auditor, over a ten year period,

in semi-annual payments. Thus, even assuming that the Township may fund road improvements

with impact fees, the Resolution conflicts with the requirements of R.C. 5573.10 and 5573.11.
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As this Court recently ruled, "A comprehensive enactment need not regulate every aspect

of disputed conduct, nor must it regulate the conduct in a particularly invasive fashion.

'Comprehensive' does not mean 'perfect.' Nor does 'comprehensive' mean 'exhaustive."'

Cleveland, 2010-Ohio-6318 at ¶ 21 (citations and punctuation omitted). The General Assembly's

enactments regulating the funding of township road improvements are comprehensive, and field

occupying. The Township's Resolution, which attempts to create an alternative funding

mechanism, is preempted thereby. The Township may not violate the Revised Code by using an

impact fee to fund roadway improvements. By attempting to charge only newly developed

property in the Township without regard to benefits received and assessed regardless of the

property's value, the Resolution conflicts with R.C. 5573.07 and 5573.27. Moreover, the

Resolution's administration guidelines, including absence of the County Engineer's involvement,

lack of benefit-to-property assessment, elimination of an objection process to the board of

township trustees, and failure to provide a ten-year semi-annual payment mechanism, conflict

with R.C. 5573.10 and 5773.11.

c. Parks May Not Be Funded By Impact Fees

Pursuant to R.C. 511.27 and 511.33, a township may fund park operation, management,

and improvement only through taxes "levied upon all taxable property" in the township or funds

in the township treasury otherwise "unappropriated for any other reason." R.C. 511.33. If the

township requires additional funds in excess of two thousand dollars per year for park

management and improvement, it must submit the question of levying the tax to the electorate in

the township. Id.
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The Resolution authorizes funding park improvements through the imposition of a park

impact fee applied only to some newly developed residential property without voter approval.9

The Resolution thereby conflicts with R.C. 511.27 and R.C. 511.33 by failing to uniformly levy

a tax on all property and by failing to submit the proposal to raise park revenue to the vote of the

general electorate. Moreover, the park land acquisition needs this fee was allegedly needed to

fund have been met via the donation of a 135 acre tract of land while this case was pending.'o

d. Police Protection Mav Not Be Funded By An Impact Fee

Pursuant to R.C. 505.51, a township may fund police protection expenses only by

"levy[ing] a tax upon all of the taxable property in the township police district." The Resolution,

however, provides funds for police protection through the imposition of an impact fee on only

newly developed property throughout the township." Since the impact fee is not assessed

against all taxable property in the township, the Resolution conflicts with R.C. 505.51.

e. Fire Protection May Not Be Funded With An Impact Fee

Pursuant to R.C. 505.39, a township may "levy a sufficient tax upon all taxable property

in the township or in a fire district" in order to fnnd fire protection system operation,

maintenance, and improvement. The Township's attempt to generate funds for fire protection

systems through the imposition of an impact feelZ conflicts with R.C. 505.39 because it does not

apply a tax on all taxable property, but instead imposes a fee on only property undergoing

development. The Township's impact fee thereby conflicts with R.C. 505.39.

9 Section IV of the Resolution.
10 http /Iwww hamilton-township or public services/parks.html.
" Section IV of the Resolution.
1Z Section IV of the Resolution.
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In sum, the Township's Resolution attempts to raise revenues by means other than those

expressly authorized by statute - road, park, police and fire improvements. The Resolution

imposes assessments for each of these services in conflict with comprehensive, field-occupying

provisions of the Ohio Revised Code. Thus, the Resolution must be declared invalid.

B. The Impact Fees are Impermissible Taxes

Revised Code Chapter 504. specifically forbids a limited home rule township to impose

taxes "other than those authorized by general law ...." R.C. 504.04(A)(1). The Township may

not impose any tax not specifically authorized by the Ohio Revised Code. Blacker v. Wiethe

(1968), 16 Ohio St.2d 65, 242 N.E.2d 655; Wachendorf v. Shaver (1948), 149 Ohio St. 231, 78

N.E.2d 370. The Revised Code expressly authorizes townships to adopt certain revenue

generating mechanisms, but does not explicitly authorize a township to assess an impact fee. No

enabling legislation has ever been enacted to authorize any township to impose impact fees.13

The Township attempts to avoid R.C. 504.04's restriction on levying taxes by

mischaracterizing the Impact Fee as a fee. The label, however, does not mask the Resolution's

taxing nature and substantive characteristics. Because the revenues generally benefit all

Township residents, not just the payers, this impact fee is not a fee. The impact fee is a tax.

Because this form of taxation is not expressly authorized by the Revised Code, it is

impermissible.

1. The Impact Fee's Attributes Resemble a Tax

Courts have developed well-settled guidelines for distinguishing taxes from fees. See,

e.g., State ex rel. Petroleum Underground Storage Tank Release Comp. Bd. v. Withrow (1991),

13 When the General Assembly wants to give townships taxation power, it has a blueprint for
doing so. For example, Revised Code Chapter 5739. permits townships to levy excise taxes on
certain resorts. See, e.g., R.C. 5739.01.
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62 Ohio St.3d 111, 579 N.E.2d 705. See also, San Juan Cellular Telephone Co. v. Public

Service Comm'n (C.A.1, 1992), 967 F.2d 683, 685;14 American Landfill, Inc. v.

Stark/Tuscarawas/Wayne Joint Solid Waste Mgmt. Dist. (C.A.6, 1999), 166 F.3d 835, 837-38

(concluding a solid waste assessment imposed under the Ohio Revised Code was a tax). As

required by this Court, Ohio courts review "the substance of the assessments, and not merely

their form" and perform a case-by-case analysis when distinguishing taxes from fees. Withrow,

62 Ohio St.3d at 117.

a. IMpact fees are levied in addition to zoning certificate fees.

"A fee is a charge imposed by the government in return for a service it provides."

Withrow, 62 Ohio St.3d at 113. Thus "a'fee' is in fact a'tax' if it exceeds the'cost and expense'

to government of providing the service in question." Granszow v. Bur. of Support of

Montgomery Cty. (1990), 54 Ohio St.3d 35, 38, 560 N.E.2d 1307. When a political subdivision

designs an assessment to generate revenue outstripping the cost of service related to the fee, it

levies a tax, not a fee. State ex rel. Gordon v. Rhodes (1952), 158 Ohio St. 129, Paragraph Two

of Syllabus, 107 N.E.2d 206. See also, Building Industry Ass'n of Cleveland and Suburban

Counties v. Westlake (1995), 103 Ohio App.3d 546, 551, 660 N.E.2d 501 ("If the measure is

construed as a fee, the charge must not exceed the cost and expense to the government of

providing the service in question"); Firestone v. City of Cambridge (1925), 113 Ohio St. 57, 62-

64, 148 N.E. 470 (holding that when a fee provides general revenue, it is a tax).15 For example, a

governmental body tasked with regulating conduct charges a fee to issue a license, permit or

"San Juan is a seminal case.
Other States similarly distinguish between taxes and fees. See e.g., Idaho Building

Contractors Ass'n v. City of Coeur D'Alene (Idaho 1995), 126 Idaho 740, 890 P.2d 326 (holding
that fees are intended to compensate for a service provided to a particular consumer while taxes
benefit the public at large); City of Ocean Springs v. Homebuilders Ass'n (Miss.2006), 932 So.2d
44 (holding that a fee relates to an individual benefit or privilege while a tax applies to public
purposes).
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certificate, or to perform a service directly pegged to the fee at issue. In this case, no service is

provided to the fee payer. The Township spends the proceeds on systemic infrastructure

improvements to benefit all residents.

The Resolution does not provide that the Township perform any direct service beyond

issuing a zoning certificate to a new developer paying the fee. The Township already collects a

zoning certificate fee to cover administrative expenses. The impact fees are levied to pay for

future capacity expanding capital improvement unrelated to the property. These improvements

equally benefit existing and new development. These "impact fees" are taxes in disguise.

A Zoning Certificate fee cannot exceed the cost necessary for inspection and regulation.

See 1997 Ohio Atty.Gen.Ops. No. 1997-22. An "excessive and unusual" zoning fee is a tax.

Blower v. Alside Homes Corp. (1963), 90 Ohio L. Abs. 516, 187 N.E.2d 636. Because the

impact fee is in addition to the zoning certificate fee, the impact fee is an impermissible tax.

b. Impact Fees serve the same purpose as taxes.

The Township cannot evade the fact that its impact exactions serve the same purpose as

taxes. Courts routinely characterize impact fees earmarked for services "traditionally ... fanded

by tax revenue" as taxes, not fees. City of Ocean Springs, 932 So.2d at 58-59. As discussed

above in Section A.2., the impact fees serve the identical purpose of specific taxes a township is

authorized to levy-often as the exclusive means to raise revenues for the specified purpose.

Hamilton Township has exercised its authority to implement these taxes. For example, Hamilton

Township currently has in place three tax levies for the purpose of "providing and maintaining

fire apparatus, . . ., buildings, or sites therefore, . . ., or to purchase ambulance equipment ..."

The three Fire/EMS levies impose a total tax at the rate of 5 mils. The fact that Hamilton

Township has a tax in place to fund the very same expenditures that the impact fees are intended

to fund demonstrates that the impact fees are used to fund public services.
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Moreover, because the properties subject to the impact fees are also subject to the tax

levies, those properties are being taxed twice for the same service. For instance, Fischer Homes

paid $2,030.16 in impact fees to obtain a zoning certificate for the parcel at 6742 Waverly Park.

Of the total impact fee $110.35 was allocated to fire protection. However, for 2007, Fischer

Homes paid $43.22 in fire/EMS taxes to Hamilton Township for the empty lot valued at $35,000.

Fischer Homes constructed a home on the property, which was conveyed to a homeowner in

2008 for $199,900. The improvements Fischer Homes made to the property increased the value

of the property by 571%. The taxes the Township will receive from the property owner also

increased substantially.

The increase in taxes that the Township will receive is demonstrated by comparing the

6742 Waverly Park property to a nearby home. For example, the home at 6658 Waverly Park

was valued at a comparable $206,080 in 2007. The property owner was subjected to $247.40 in

Fire/EMS taxes that year-572% more than any empty lot. When the 6742 Waverly Park home

is fully assessed, it will be assessed at tax rates nearly identical to the 6658 Waverly Park home.

This nearly 6-fold increase in annual fire/EMS taxes is the source from which the Township is

required to rely to increase its service levels in response to the development of the property.

Charging an impact fee on top of the tax increase is a duplicative tax for the same service.

As another example, the 6742 Waverly Park lot paid $14.34 in taxes to the Township for

roads and bridges for the 2007 tax year. The 6658 Waverly Park home paid $142.06-nearly ten

times as much. The 6742 Waverly Park home will pay similar taxes when fully assessed. In

addition to the nearly ten fold tax increase, the property was subject to $1,308.12 in road impact

fees. This is a duplicative tax for the same service.
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Recently, the Mississippi Supreme Court struck down an impact fee ordinance, because

the exactions were taxes. The Mississippi Supreme Court found it significant that the impact fee

revenues were earmarked for services "traditionally ... funded by tax revenues." City of Ocean

Springs at 56, ¶ 44. The roads, parks, fire and police protection that Hamilton Township

proposes to fund from impact fees are traditionally funded by tax revenues. The attempt to

create a supplemental source of revenue from property owners is a tax.

c. Earmarkine revenue to a specific account is not dispositive

The Township has argued that the impact fees are not taxes because the revues are held in

segregated accounts. Focusing on substance over form, courts have rejected mere segregation of

revenue as dispositive of a charge's status as a fee or a tax.

The Sixth Circuit has concluded Ohio solid waste management district impact fee

assessments are taxes. American Landfill, Inc., 166 F.3d at 839. As with the impact fees in this

case, the fees authorized by R.C. 3734.57(B) were earmarked for numerous purposes, including

providing financial assistance to counties in maintaining roads, public facilities and emergency

services, which were needed because of the location of a solid waste facility in the counties. Id.

at 836. In other words, the assessments were meant to broadly address the impact of locating a

solid waste facility in a particular county. The American Landfill court concluded the

assessments were taxes. Even though the money went to a special fund, the Sixth Circuit

reasoned, that the fund ultimately "serve[d] public purposes benefiting the entire community."

Id. at 839. As the court aptly summarized, the fund's stated purposes "'relate directly to the

general welfare of the citizens of [Ohio],' and dedication to a particular aspect of state welfare

makes them no less 'general revenue raising Ievies."' Id.

Similarly, in A & M Builders, the Eighth District Court of Appeals addressed a park

impact fee ordinance, which segregated the revenues into a "Park and Recreation Improvement

33



Fund," much as the Township has done with the funds at issue here. A&M Builders, Inc. v. City

ofHighland Heights (Jan. 20, 2000), 8th Dist. No. 75676, 2000 WL 45859 at *3-4. The Court

was not fooled by the accounting gimmick: "The simple act of placing these taxes in a

segregated fund does not magically transform the taxes into fees." Id. at * 3.

In similar fashion, the Supreme Court of Washington struck down two county impact fee

resolutions as unauthorized taxes, despite the fact that the counties required all collected fees to

be deposited in special accounts. Hillis Homes, Inc. v. Snohomish Cty. (Wash.1982), 97 Wn.2d

804, 806-07, 650 P.2d 193 (superseded by statute). Moreover, the Washington counties went a

step beyond the Township and restricted the use of the proceeds to infrastructure benefiting the

geographic areas from which the payments were generated. Id. at 806. As the Snohomish court

recognized, the so-called impact fees were really taxes because the counties did not exact them

with any intention of regulating subdivisions. The Snohomish court concluded, "it appears that

the primary purpose, if not the only purpose of both ordinances, is to raise revenue rather than to

regulate residential developments." Id. at 810.

2. Charges separating the payer and beneficiary are taxes

"The chief distinction [between a tax and a fee] is that a tax is an exaction for public

purposes while a fee relates to an individual privilege or benefit to the payer." American Landfill,

166 F.3d at 838. Courts distinguishing between fees and taxes focus on the relationship between

the revenue and the payer. Courts have developed well-settled guidelines for distinguishing

taxes from fees. Id. at 837-38. These decisions offer guidance for the case-by-case analysis that

is required. Withrow, 62 Ohio St.3d at 117. The tax/fee test focuses on (1) the entity imposing

the assessment, (2) the parties upon whom the assessment is imposed and (3) whether the

assessment is expended for general public purposes, or used for the regulation or benefit of the

parties upon whom the assessment is imposed. American Landfill, 166 F.3d at 837. In cases
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where the assessment "falls near the middle of the spectrum between a regulatory fee and a

classic tax, the predominant factor is the revenue's ultimate use." Id. at 838. Here, the impact

fees are imposed by a local government-not a regulatory agency. the payers, property owners,

are not regulated entities. The improvements funded will not exclusively benefit the fee payer.

The improvements are for public benefit. This is especially true for the property that has been

annexed to local municipalities, where the Township will not be servicing the property, but the

Township still intends to impose the impact fee. Thus, under the three part test, these impact

fees are taxes.

In order to be classified as a fee, a charge must specially benefit the property that pays the

fee. Withrow, 62 Ohio St.3d at 117. The Township has argued that although there is no special

benefit to the payer, the infrastructure improvements funded by impact fees are "made

necessary" by new development. No court has ever employed a "made necessary" test to

determine if an assessment is a tax. The "made necessary" standard employed by the Township

creates a tax. See, e.g., Eastern Diversifzed Properties, Inc. v. Montgomery County (1990), 319

Md. 45, 570 A.2d 850 (1990); River Walk Apartments, LLC v. Twigg (2007), 396 Md. 527, 546-

47, 914 A.2d 770. The Eastern Diversified court concluded "the purpose of the [exaction]

enactment governs rather than the legislative label." 319 Md. at 52, 54, 570 A.2d at 854. That

court pointed out, "a fee is typically 'part of a regulatory measure,' where a tax is 'an enforced

contribution to provide for the support of the government."' Id. Noting that the stated purpose

for the impact fees at issue was to ensure that new development paid its "pro rata share of the

costs of highway improvements necessitated by such new development," the Eastern Diversified

court easily concluded the so called impact fee was really a tax. Id.
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A & M Builders relied upon a nearly identical Ohio case against Westlake striking down

a park impact fee. Westlake, 103 Ohio App.3d 546. Both courts found the park impact fee to be

a tax because, inter alia, "[t]here is no guarantee that new construction purchasers will in fact use

the City's park and recreation system." A&MBuilders, Inc., 2000 WL 45859, at * 4. The same

is true here. Many purchasers of new construction in Hamilton Township will not use the park,

police and fire "services" for which they are being assessed. When an assessment is detached

from a benefit, it is a tax. The Resolution imposes a tax.

An impact fee is a tax when it "is to be used for 'capital improvements' without limitation

as to the location of those improvements or whether they will in fact be used solely by those

creating the new developments." City of Coeur D'Alene, 126 Idaho at 743. The Second District

also concluded the impact fee was really a tax because only impact fee payers would shoulder

the burden of infrastructure improvements. Home Builders Assn. of Dayton and the Miami Valley

v. City of Beavercreek (Oct. 23, 1998), 2d Dist. Nos. 97-CA-113, 97-CA-115, 1998 Ohio App

LEXIS 4957, 1998 WL 735931, at *29 (reversed because a home rule municipality is free to levy

taxes and fees). Far from being limited to defraying expenses associated with a specific

building, these fees will be spent on public infrastructure unassociated with the development to

benefit the public broadly. Moreover, the Township admits it created the whole impact fee

scheme as a revenue raising measure. The impact fees are meant to obviate the need to raise

taxes locally to respond to growth.

The impact fees are spent in the order performed. Even assuming new development is

specially benefitted by infrastructure improvements, the benefit is not targeted to the fee payer.

In the current economic climate when development has slowed dramafically, it is easy to

envision that a property for which an impact fee is paid may never see an improvement that
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directly benefits it, even if every impact fee dollar is spent. This disconnect between payment of

the exaction and ultimate benefit further demonstrates that the impact fees are taxes.

The Trial Court conceded the Township's impact fee scheme presents "a looser

connection between the individual fee payer and the service provided than in other fee cases."

(T.d. 27, at 11.) The Trial Court thus acknowledged braking new ground. According to the Trial

Court, the new home purchaser receives the assurance that they will receive the same level of

traffic congestion, park space, and police and fire protection that previous residents already

enjoy.

Existing property owners receive the same benefit without paying the fee. Wider roads,

and additional park, police, and fire equipment will serve all equally. This is particularly true

here where the entire Township is the "impact fee district." The Township claims the purpose of

"maintaining" a constant level of service for all. In truth, the Township intends to improve the

level of service for all above what it would be absent the impact fee tax. This amounts to a fatal

disconnect between the fee-payer and the expenditure of the proceeds. It is not as though

occupants of a new house will be specially prohibited from using a township park if the impact

fees are stricken. Nor will an occupant of an older house be prohibited from using a park

constructed with impact fees. These are public facilities that the impact fee payers are funding.

"A neighborhood park is not provided specifically to the residents of a development or even the

neighborhood in which it is located." Home Builder's Association of Greater Des Moines v. City

of West Des Moines (Iowa 2002), 644 N.W.2d 339, 348 (striking down an impact fee as a tax).

The trial court agreed with the Township's argument that "maintaining the level of

existing service" is a benefit to the impact fee taxpayer. However, a rising tide raises all boats.

A new firehouse benefits all properties near it, new or old, equally. Expansions to the Township
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park system benefit all park users equally. Replacing a narrow chip-and-seal back-road with a

wide asphalt arterial road benefits all drivers equally. To the extent that the level of government

service would arguably be reduced by the failure to expand government infrastructure, the

reduction in services would be borne by all equally. The Township is using impact fees in place

of taxes to expand its services to all recipients. The cost is targeted to new development. But the

benefit is diffuse. "[T]he assessment here is no different than a charge for the privilege of living

in the [Township]...The fact that additional services are made necessary by growth and

development does not change the essential nature of the services provided: they are for the

public at large." Coeur D'Alene, 126 Ida. 740, 744. This undeniable fact renders the Resolution

an impermissible tax.

C. The Township Seeks to Alter the Structure of Township Government

The Township has turned its back on a third aspect of the limited home rule statute. A

limited home rule resolution may not "change, alter, combine, eliminate, or otherwise modify the

form or structure of the township govemment unless the change is required or permitted by this

chapter." R.C. 504.04(A)(1). The Revised Code provides that as part of its form and structure, a

township may create road districts (R.C. 5573.21), park districts (R.C. 511.18, et seq.), police

districts (R.C. 505.48, et seq.), and fire districts (R.C. 505.37, et seq.). The Revised Code even

authorizes "special improvement districts." R.C. 1710. No part of the Revised Code authorizes

impact fee districts. The impact fee district is in essence a combined road, park, police and fire

district with a funding structure different than those permitted by the Revised Code. By creating

such a combined district-and creating its own funding structure-the Township has

impermissibly changed and altered its form and structure of government. The Township is

expressly prohibited from doing so. The Resolution violates this provision.
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D. The Resolution lmproperly Establishes Subdivision Regulations.

Fees, by definition, carry a strong regulatory nexus. But as Chapter 504. spells out,

limited home rule townships may not establish or revise subdivision regulations. R.C.

504.04(B)(3). The power to impose subdivision regulations within unincorporated areas of

counties and townships is vested with the county government. R.C. 711.10. Subdivision

regulations permit a county "to secure and provide . . . for the avoidance of congestion of

population." R.C.711.10(C).

Warren County's subdivision regulations, enacted in 1979, were most recently amended

in June 2007. The Warren County Subdivision Regulations are designed to avoid congestion.

Moreover, the Warren County Subdivision Regulations expressly set forth whether and when a

developer will be required to make or contribute to roadway improvements based upon the level

of service required by the subdivision. The road impact fee adopted by Hamilton Township are

an attempt to "establish or revise subdivision regulations" in conflict with the Warren County

Subdivision Regulations, which is prohibited by R.C. 504.04(B)(3).

* * *

For all of the above stated reasons, the Township Resolution must be stricken. The

funding of road, park, police and fire improvements via impact fees conflicts with, and is

preempted by, comprehensive, field-occupying State regulations. The Resolution enacted a tax.

the Resolution also impermissibly altered the structure of Township government through the

creation of an impact fee district. Finally, the Resolution conflicts with Warren County

Subdivision Regulations regarding the roadway impact a developer is required to offset.

Accordingly, the Court of Appeals decision should be reversed.
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PROPOSITION OF LAw No. II: A self-serving statement within a township resolution that the

resolution is intended to be in conformance with State law or to

achieve a certain goal, is not conclusive of the validity of the

Resolution

Prior to the trial court's decision, both Appellants and the Township mutually agreed to

several stipulations. Among others, Stipulation 27 states: "The purpose of the impact fee is to

benefit the property by providing the Township with adequate funds to provide the same level of

service to that property that the township current affords previously developed properties."

Stipulation 27 is adapted from the recitals included in the Resolution. Notably, Stipulation 27

does not state that Appellants agreed to the legitimacy or legality of the Township's purpose in

enacting the impact fees or that the Resolution operated consistent with its stated purpose. The

court of common pleas did not find that by stipulating to the Township's purpose in enacting

impact fees, Appellants waived their ability to argue that the impact fees impermissibly

benefitted existing development and were actually illegal taxes. In fact, the court of common

pleas provided a lengthy analysis evaluating Appellants' arguments that the impact fee actually

constituted a tax, never once suggesting that Stipulation 27 had waived their argument.

The court of appeals, however, without regard to the trial court's analysis or

interpretation, seized upon Stipulation 27 to dismiss Appellants' claim that the impact fee

actually constituted a tax. The court of appeals quickly and summarily dismissed Appellants'

arguments finding, instead, that Appellants stipulated that the impact fee specially benefits the

property that pays the fee and therefore it could not be classified as a tax. See Drees v. Hamilton

Township, 12th Dist. No. CA2009-11-150, 2010-Ohio-3473 at ¶17-19. Because Appellants'

entire claim is premised on the illegitimacy of the impact fee, Appellants would never stipulate

that the charge has the characteristics of a fee, and not a tax, or that the Resolution was a

legitimate and legal legislative enactment. The court of appeals failed to separate Appellants'
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stipulation acknowledging Township's purported purpose from a stipulation of fact as to the

actual operation of the Impact Fee Ordinance.

Thus, the court of appeals' reliance on Appellees' bare statement of purpose in Stipulation

27 fails in two respects. First, the court of appeals failed to undertake an independent review of

the Township's legislative action to determine its legality, instead adopting, without question, the

Township's stated purpose. Second, the court of appeals ignored well-settled law regarding the

interpretation of stipulations.

A. Courts Must Undertake an Independent Review of Legislative Action

This Court requires that courts reviewing legislative enactments "must conduct an

independent review." State ex. rel. Ohio Congress ofParents and Teachers v. State Bd. ofEduc.,

I11 Ohio St.3d 568, 2006-Ohio-5512, 857 N.E.2d 1148, at ¶ 20. The very basic notion of

separation of powers, which has guided judicial review of legislative action for more than two

centuries, requires that a reviewing court undertake an independent review of a legislative

enactment. Marbury v. Madison (1803), 5 U.S. 137,2 L. Ed. 60.

Judicial review of legislative action requires that a court do more than blindly accept a

legislative body's statement of validity of its actions. In this case, however, the court of appeals

decided Appellants' entire claim based on Stipulation 27 - which represented the Township's

intended purpose in enacting impact fees. The court never considered whether the impact

actually operated pursuant to the Township's stated purpose. Appellants need not challenge the

purpose of a legislative act when the underlying act is clearly illegal. To the extent that the

Township's purpose may be legal, the actual operation of the impact fee ordinance violates the

statutory authority of limited home rule townships. The law does not require Appellants to

challenge the Township's veracity regarding its stated intent when challenging whether the

Township possesses the authority to take certain actions to achieve the stated goal. An illegal tax
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is an illegitimate exercise of legislative authority no matter the purpose. An independent review

of the Resolution by the court of appeals would have revealed that it did not operate pursuant to

its stated purpose and therefore constituted an impermissible tax.

B. Courts Must Interpret a Stipulation Consistent with the Intent of the Parties and
Cannot Rely on a Stipulation Offering a Conclusion of Law

Well-established rules regarding the interpretation of stipulations clearly conflict with the

Court of Appeals' disposition of Appellants' argument on Stipulation 27 alone. The Court of

Appeals' interpretation clearly conflicts with the parties' intent. By blindly accepting Stipulation

27 as a legal conclusion, the court failed to undertake its own factual and legal analysis.

1. Interpretation of a stipulation must reflect the parties' intent.

Stipulations must be interpreted and enforced so as to carry out the intent of the parties.

See Miller v. Miller (Jan. 11, 1989), 9th Dist. No. 4409, 1989 Ohio App. LEXIS 72, at *4-5 (a

stipulation should be enforced consistent with the intent of the parties); Harris v. Salyards (July

5, 1990), 9th Dist. No. 2546, 1990 Ohio App. LEXIS 2820, at *34 ("In construing a stipulation,

we must consider the intent of the parties."); State v. Smith, 3d Dist. No. 11-09-02, 2009-Ohio-

3154 at ¶7 ("Ultimately, stipulation agreements, like contracts, should be interpreted to carry out

the intent of the parties as evidenced by the contract's language.") Thus, in interpreting a

stipulation, a court determining the intent of the parties should not construe the parties' language

so "as to give it the effect of an admission of fact obviously intended to be controverted, or the

waiver of a right not plainly intended to be relinquished." Beyer v. Miller (1951), 90 Ohio App.

66, 69, 103 N.E.2d 588, quoting 50 Am. Jur. 609, § 8. Moreover, a court may disregard

stipulated facts that have been controverted by competent, credible evidence. In re Petition of

Stratcap Investments, Inc., 154 Ohio App.3d 89, 2003-Ohio-4589, 796 N.E.2d 73, at ¶ 5, n.1.

Additionally, a court may not independently evaluate a stipulation in order to develop a
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consequence not intended by the parties. See Citizens Comm. Against Interstate Route 675 v.

Lewis (S.D. Ohio 1982), 542 F.Supp. 496, 546-547 (A stipulation related to authenticity of

documents cannot be construed as an admission that statements contained in the documents are

true.)

The court of appeals' interpretation of Stipulation 27 clearly violates these well-settled

rules of interpretation. Without acknowledging the intent of the parties, the appellate court

provided its own interpretation of Stipulation 27. As stated previously, Stipulation 27 relates

only to the Township's purpose in enacting the impact fee - not how the Impact Fee Resolution

substantively operates. Appellants have vehemently contested the legitimacy of requiring new

development to bear the cost of expanding the Township's overall infrastructure - in direct

contradiction to the Township's stated purpose in Stipulation 27. By accepting the Township's

purpose as stated in Stipulation 27, the appellate court gave the stipulation the effect of an

admission without considering the legality of the Impact Fees Resolution's actual operation -

which was obviously intended to be controverted by Appellants. Appellants never intended to

forfeit their entire argument - that the impact fee actually constituted an illegal tax by equally

benefitting all properties in the Township - in agreeing to Stipulation 27. To construe the

stipulation properly with respect to the parties' intent, the court should have found that the parties

merely agreed that the Township had stated a purpose for the impact fees, but not that Appellants

were agreeing that the impact fee actually operated in accordance with the purpose or that

Appellants had agreed to the legitimacy or legality of the purpose. Thus, because the appellate

court's decision is based on an improper and unsubstantiated interpretation of the parties'

stipulation, it cannot stand.
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2. A court must undertake an independent factual and legal analysis of

stipulations offering legal conclusions.

Further, to the extent that the Court of Appeals plainly adopted the Township's

conclusion in the stipulation that the impact fee was to only benefit its payers, it impermissibly

abandoned its duty to undertake its own analysis of facts and legal analysis. A stipulation

involving a legal conclusion is not binding on a court and when confronted with a stipulation

entailing a legal conclusion, a court must undertake an independent factual and legal analysis of

the claims presented. Diversified Capping Equip., Inc. v. Clinton Pattern Works Inc., 6th Dist.

No. WD-01-035, 2002-Ohio-2295 at ¶24. The "[r}esolution of questions of law and legal

conclusions arising from stipulated facts" resides properly with the courts, not the parties so

stipulating. Hatch v. Lallo, 9th Dist. No. 20642, 2002-Ohio-1376, 2002 Ohio App. LEXIS 1387,

at *12-13, (quotations omitted). Thus, when a stipulation involves a legal conclusion, the court

may not adopt the parties' legal analysis. Chas. Todd. Corp., Inc. v. Rosemont Indus., Inc.

(1990), 66 Ohio App.3d 691, 693, 586 N.E.2d 139 (citations omitted). See also Burdge v. Bd. of

Cty. Commrs (1982), 7 Ohio App. 3d 356, 357-358, 455 N.E.2d 1055, overruled on other

grounds, New 52 Project v. Proctor, 10th Dist. No. 07AP-487, 2008-Ohio-465, (holding that

parties could not enter into stipulations entailing legal conclusions).

By concluding that the Impact Fee Resolution operated according to the Township's

purpose, the appellate court impennissibly abdicated its duty to perform a legal analysis as to the

Impact Fee Resolution's actual operation. Whether or not the impact fee benefits all residents or

only those charged, and consequently whether the charge amounts to a tax or fee, is a question of

law - residing purely in the jurisdiction of the court and not the parties. To properly understand

the mechanics of the impact fee ordinance, the court should have undertaken an analysis to
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determine whether the charge operated as a tax or fee and then rendered its decision. histead, it

merely adopted the bald-faced conclusion of the Township and engaged in no analysis.

In sum, the Court of Appeals erred by merely relying on the Township's self-serving

purpose in Stipulation 27 to dispose of Appellants' claims. Not only did it fail to engage in an

independent analysis of the legality of the Impact Fee Resolution and its subsequent operation,

but in concluding that Stipulation 27 provides the only evidence as to how the Impact Fee

Resolution operates, not merely evidence of the Township's intent, the Court of Appeals

disregarded the parties' intentions and abandoned its duty to decide questions of law.

Furthermore, assuming arguendo that the Resolution operates pursuant to the Township's stated

purpose in Stipulation 27, the Resolution nevertheless confers authority to the Township

inconsistent with the powers authorized by the Revised Code. Even considering an interpretation

of Stipulation 27 contrary to Appellants' position, the Resolution advances an illegal purpose-

having new development shoulder the burden of infrastructure expansion. The Township may

not collect funds from particular properties to fund improvements that benefit the entire

community. Thus, no matter the benevolent Township's purpose, the Resolution is invalid.

CONCLUSION

The Hamilton Township Resolution imposing impact fees, the only of its kind in the

State, was enacted in violation of R.C. 504.04 and should be stricken.
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IN THE COURT OF COMMON PLEAS
STATE OF 0I3I0, coTJNTY OF'W'ARREN

GENERAL DrVISION

THE DREES COMPANY, et al.,

PlayntifFs
CASE NO. o7C'V'7oi$i

ENTRY GRANTINCr PA1tTIA.i.
ST7MIVIAILY JUDGMENT TO

IiAVIILTON TWNSP, OR, et al., DEFENDANTS

^f Defendants!; .

Pending before the court are cross motions for partial summary judgment

filed by Plaintiffs and by Defendants as to counts I through TX of Plaintiffs'

complaint 3 These counts assert that impact fees imposed by Hamilton Township

on new construction constitute an illegal tax, are not permissible fees, and that the

Township's aclion is preempted by other statutory funding schemes. For the

reasons that follow, partial summaryjudgment is granted to Defendants.

1. Stipulated Facts

Hamilton Township is a limited home rule township created under chapter

504 of the Ohio Revised Code. Its powers are descri'bed in R.C. 504.04, which

allows the To-smship to "exercise all powers of local self-government .. other than

powers that are in conflict with general laws, except that the township shall comply

' The partics agreed to bifurcate the issues to address first whether the proposed impact fee is something
Hamilton Township is authorized to assess in the first instance, ConsequenUy, the Court will not at this time
determine whether Defendants are entitled to summary judgnent on counts XIV or XV.

RREN COUNTY j;
NMON PLEAS COUFG 't
t,'E JAPAES L FIIwNERY i'
1 Justice Ddve i+
Ianon,Ohio45036 < u c a s e - a 7 cv7 a^ai+r
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with the requirements and prohibitions of this chapter, and shall enact no taxes

other than those authorized by generai law."2

In May 2oo7, the Township Board of Trustees passed Amended Resolution

2oo7-o4i8, Nyhich ivas titled "Amended Resolution Implementing Impact Fees

within the Unincorporated Areas of Hamilton Township, Ohio, for Roads, Fire,

Police, and Parks." Fees are assessed wlaenever someone applies for a zoning

certificate for new construction or redevelopment. Properties developed before the

effective date of the Resolution are not assessed the fees.

The aim of the new impact fees is "to ensure that impact-generating

development bears a proportionate share of the cost of improvements to the

Totivnship's major roadway facilities, its fire and police protection, and its park

system.°' Fees are assessed based upon the proposed land use for tivhich the zoning

application is made, on either a per unit basis, or per 1000 square foot basis for

some commercial development. Only residential units are charged the parks impact

fee.

Collected fees are kept in accounts for each of the four categories of impact

fees, and are kept separate from the Towynship's general fund. J^ach of the four

impact fee accounts contain fees collected from all over the Towmship_ There are no

geographical subcategories in each account. What this means is that fees paid in

one geographical area of the Township ufay not necessarily be spent in that

'' R.C. 504.04(A)(1)

2
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geographical area. For instance, a parks fee paid for a particular subdivision may be

spent creating a park distant from that subdivision. The Resolution requires that

fees be spent on projects initiated within three years of the date the fees were

collected. The Resolution contains provisions for refunding fees that have not been

spent within time limits provided for in the Resolution. There are other provisions

that permit developers to receive credits for improvements they constructed.

Four of the named Plaintiffs are housing construction companies that applied

for zoning certificates, were assessed the impact fees, and paid them under protest.

Plaintiff Homebuilders Assoc. of Greater Cincinnati represents the interests of over

two hundred fifty homebuilders and residential developers in the Cincinnati area.

The individuals named as Defendants in this action are members of the Hamilton

Township Board of Trustees, except that Gary Boeres is the Impact Fee

Adm.inistrator for the Township.

Further discussion of the facts wiIl be made as necessary- to disposition

below.

U. Standard

Summary judgment is a procedure for moving beyond the allegations in the

pleadings and analyzing the evidentiary materials in the record to determine

whether an actual need for a trial exists s"Summary judgment is proper when i) no

genuine issue as to material fact remains to be litigated; 2) the moving party is

' Ormer Primary Aluminum Corp, v. Employers' Gu. Of Wasau (2000), 88 Ohio SY.3d 242, 300

3 A-6;
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" entitled to judgment as a matter of law; and 3) it appears from the e,ddence that

reasonable minds can come to but one conclusion, and viewing the evidence most

strongly in favor of the party against whom the motion for summary judgment is

made, that conclusion is adverse to that party."4 "Regardless of who may have the

burden of proof at trial, the burden is upon the party moving for summary judgment

to establish that there is no genuine issue of material fact and that he is entitled to a

judgment as a matter of law."e "After a proper summar,y judgment motion has been

made, the nonmoving party must supply ovidence that a material issue of fact exists;

eVidence of a possible inference is insufficient."6

TII. Authority to Impose Tmpact Fees

Townships are established under Chapter 503 of the Ohio Revised Code.

There is no grant of any general police power or power of self government in

Chapter 503, but only grants of specific powers by legislative enactment. Chapter

504 of the Revised Code allows for the electorate of a township to adopt animited

home rule government under which the Township exercises limited powers of local

self government and limited police powers."7 Municipalities, in contrast, do not

derive their authority from statutes, but from the Ohio Constitution. O. Const.

We/calndrzrtries, InC.v. Applied Cos.(1993), 67 Ohio St.3d 344,
5

346
AAA Enrerprises, /nc. v, River Place Comm. Urban Redev. Corp,

the svllabus (1990), 50 Ohio St.3d 157, parabraph 2 of

^ Cox v. Cam/nercia! Parts & Serv. (1994), 96 Ohio App.3d 417, 421
RC. 504.01. A police power is one that provides "for the common welfare of the goveroed" Dublinv. State(23009), 181 Ohio App.3d 384, 390, citing State Y. Martin (1958), 168 Ohio St. 37, 40.

4 A-7
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:` XVIII, section 3, establishes that municipalities enjoy "a11 powers of local self

t government and [may] adopt and enforce rvithin their limits such local police,

sanitary, and other similar regulations as are not in conflict with general laws.°

Section 3 contemplates no limitation on a municipality's power of self government,

only on its police power.$ Home Rule Taomships, on the other hand, may find

exercise of both police power and power of self government circumscribed by

"general laws.°

A. What is a General Law?

The parties at length have debated the definition of "general iaw." Hamilton

Township urges the definition pro't-ided in City ofCanton v. Stateywhich holds that

a general law is one that is (t.) part of a stateuide and comprehensive legislative

enactment, (2) applies to all parts of the state alike and operates uniformly

throughout the state, (g) sets forth police, sanitary, or siniilar regulations, rather

than purporting only to grant or limit legislative power of a municipal corporation

to set forth police, sanitary, or similar regulations, and (4) prescribes a rule of

:; conduct on citizens generally.1o

Canton dealt with the authority of a municipality to enact an ordinance

pursnant to its police pow-er. The Ohio Constitution provides that oniy the

° But other provisions of the Ohio Constitution permit legislative limitations on a municipality's right to tax,

122 Ohi
O.Const.a St.3dXVIII 1sec.

55;
13, and on its
2o09-Ohio-2597

right to regttla[e iabor issues, O.Const. if, sec. 34. See City ofLrma v. S7are

° 95 Ohio St.3d 149; 2002-Ohio-2005
'o !d, syllabus.
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V

municipality's exercise of police power must yield to general law, not its exercise of

power of self government. The Court had to decide whether a municipal ordinance

relating to "police, sanitary, or similar regulations," was, or was not, in conflict with

a general law.

The definition of "general law" in the Canton decision is properly understood

as an interpretive statement made within the context of O. Const. X'V1TT, section 3.

Tt is a statement by the Canton court that the general assembly may not propound

legislation that limits authority constitutionally granted to municipalities==, but it

may exercise the state's own police power with enactments that relate to "police,

sanitary, or similar regulations," though those enactments conflict vvith municipal

ordinances. "The meaning of this ... principle of law is that a statute which

prohibits the exercise by a municipalitv of its home rule powers without such statute

serving an overriding statewide interest would directly contravene the constitutional

grant of municipal power."12 Put another vvay, the Ohio Constitution grants

authority to municipalities, and what the Constitution grants, the general assembly

may not take away, although the exercise of police power by municipalities will yield

to the exercise of police power by the general assembly, where the two are in

conflict.

" i_xcept legislation that limits the rights of municipalities to leay taxes or collect dehts. O Const. XVIII,
section 13, and legislation treating the comfort or welfare of workers. O.Const. II, section 34.
12 Canton v. State, supra, at 156, citing Clermoazt Environmentp! Reclamation Co. v. Wiederhold (1982), 2
Ohio St.3d 44, 48.

6 A-9
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But there is no such constitutional obstacle to legislative enactments

circumscribing the authority of a home rule township to exercise either its police

power or its power of self government. Those potivers do not flow from the Ohio

Constitution, but rather floiv from the legislative enactments themselves. The

general assembly grants the authority, and may limit it. For this reason, the

definition of "general law provided in Canton is not a useful one for purposes of the

analysis this Court must engage in. This Court concludes that a general law, for

purposes of R.C. 504.04, is any enactment of the Ohio general assembly.

Hamilton Township may enact a resolution to impose impact fees, as an

exercise of its police power, so long as the resolution is not "in conflict with' any

other provision of the Ohio Revised Code.

B. Is the Ttesolution in conflict with any other statute?

To be in conflict with a general law, "the test is whether the [resolution]

permits or licenses that which the statute forbids and prohibits, and vice versa."13

This is a test of "contrary directives,' [and] is met if the [resolution] and statute in

question provide contradictory guidance.°14 The Ohio Supreme Court has also

recognized a "conflict by implication."Is "When determining whether a conflict by

implication exists, we exasnine whether the General Assembly indicated that the

"Fondesay En[., lnc. v. pregon (1986), 23 Ohio St.3d 213, 217, citine Strurhers v. Soko! (1923), 108 Ohio St.
263, paragraph 2 of the svllabus
i4 Mendenhull v. Akron 117 Ohio S0d 33, 40; 2008-Ohio-270,s Id

7 A-1Q
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t

relevant state statute is to control a subject exclusively."16 I-Iowever, the Court

expressly declined to adopt a preemption analysis based upon the state's apparent

intent to completely occupy a ffeld of regulation?7

The inquir_v before the Court becomes, does the Impact Fee Resolution

permit that which is forbidden by a statute? Or does it forbid what is expressly

allowed by a statute? Plaintiffs urge that the resolution conflicts with the provisions

of chapters 505, 511, 5517, 5571, and 5573 of the Ohio Revised Code. Plaintiffs assert

that these chapters provide the only means by which Hamilton To'wnship may fund

improvements to roads, parks, police, or fire service. The parties are agreed that

none of the statutes expressly deal with impact fees. Defendants argue that the

funding methods described in those portions of the Code are not exclusive, and that

other methods not in conflict with them may be adopted.

1. RoRds

A board of townsbip trustees may construct, reconstruct, or improve any

public road under its jurisdiction.rs The board, by unanimous resolution, and

without the presentation of a petition to citizens of the tow-nship, mav take the

necessary steps to construct or improve a road, and "[t]he cost thereof may be paid

by any of the methods provided in section 5573•o7 of the Revised Code."19 R.C.

° Id at 4)
!d at42

1e R.C. 5571.01(A)
i9 R.C. 5571.14(.4)

8



5573•07 permits road improvements to be funded through assessrnents, levies, or

"from any funds in the toAmship treasury available therefore_"zp R.C. 5573.09

permits a board, by unanimous vote, to order the payment of road construction to

" be made from the proceeds of a levy, "or out of any road improvement fund

available therefor."21

Nothing in these sections expressly prohibits the use of alternative methods

for funding road improvements. Nothing in the statutes expressly requires that

"road improvement funds" contain only proceeds of levies or assessments. The

Ohio Supreme Court has declined to adopt a field preemption analysis for "conflict"

in these cases, and this Court declines to adopt such an analysis here. The Court

concludes that the impact fee resolutaion does not permit a funding mechanism

forbidden by the Revised Code, and does not forbid any funding mechanism

permitted by it.

2. Parks

A board of township trustees may pay the expenses of park improvements

from "any fands in the township treasury then unappropriated for any other

purpose."22 If there is not enough money in the treasury, then the board may levy a

tax.Z3

' R.C.5573.07(B)(2)
21 R.C. 5573.09
a'R.C. 511.33
2'' Id

P12
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No provision of Chapter 511 defines the exclusive means for funding "the

township treasury" for parks purposes. If a tax is levied, it shall be levied in

accordance with Chapter 511, but no tax levy is necessary to support parks, if there is

sufficient money in the treasury for the purpose. The Court concludes that the

impact fee resolution is not in conflict with these provisions.

3• Police and Fire Protection

R.C. 505.511 permits a township to levy a tax upon all of the taxable property

in the township to defray "all or a portion of expenses of the district in prasriding

police proteetion." If a levy may be used to defray only a portion of the expenses

associated with providing police service, it must necessarily be the case that at least

some portion may be paid with funds other than levy proceeds.

The resolution does not conflict with this statute.

p-C• 505•381ikewise allows for a tax levy to provide funding for fire

protection in the tow-nship_ An impact fee is not expressly forbidden by this section,

nor does the resolution prohibit funding through a tax levy. There is no conflict.

IV. When is a Fee a Tax?

Home rule townships may not impose taxes except as expressly authorized by

the Ohio general assembly.24 There is no provision of general law granting

Hamilton Towziship authority to impose taxes in the manner proposed in the impact

14 R.C. 504.04
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fee resolution. If the fee is merely a tax by another name, then it is not a permissible

enactment.

Plaintiffs argue that the impact fee is a tax because (Y) the amount of the fee

y greatly exceeds the cost to the township of providing the service of processing a

zoning permit; and (2) the proceeds are used to fund improvements that benefit

members of the public other than the fee payers.

In making this determination, the court looks at "the substance of the

assessments, and not merely their form.°2s The Ohio Supreme Court has declined to

provide "a single test that will correctly distinguish a tax from a fee in all situations

where the words `tax' and `fee' arise."z6 Each determination must be made on a case

by case basis.

In the context of an assessment charged to the owners and operators of

' underground storage tanks, the Ohio Supreme Court noted that the fees were part of

a regulatory scheme designed to deal with environmental problems caused by

leaking storage tanks. They created a fund that could be used for environmental

cleanup. The assessments were never placed in the general fund, but were "used

only for narrow and specific purposes, all directly related to CIST prob]ems."27 The

Court observed that the fees provided a benefit to the public, by ensuring that

25 State ez re1. PerrolevmCJndergrd Srurage Tank Release Comp. Bd v, {Yi7hrow (1991), 62 Ohio St3d 111,
117
"Id at 117
27 144 at 116

^1 A-14
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monev was available for environmental cleanup, but held that public benefit in this

context would not militate in favor of finding the assessment a tax. The assessments

provided a benefit to the fee payers, by prmiding a sort of insurance fund in the

event of environmental mishap. For that reason, the Court concluded that the

assessments were not taxes, because they provided those assessed with a form of

protection in exchange for the payment. "A fee is a charge imposed by a government

in return for a semice it provides. A fee is not a tax."2B

The Eighth Appellate District struck down an impact fee for public parks and

recreational facilities as an unconstitutional tax on real estate because the Court

found that the assessment program was "open-ended," permitting use of the

assessments to maintain and operate existing park facilities, benefitting existing

residents.p9 The Court found "no guarantee that these new. construction purchasers

iAl in fact use the existing park system, let alone cause a need for building new

facilities, unlike the certainty of nelw users using and burdening a local sewage

system as was the case in [AmherstBldrs. v. Amherst (ig8o), 61 Ohio St.2d 3451"so

They coneluded that the assessments were not roughly equal to the cost to provide

parks service to the payors of the assessments, but ivere "necessarily inflated so as to

pay for that share of the program which should be borne by the present residents

28Id a t 1 I3, tiring Cincinnati v. Roettinger (1922), 105 Ohio St. 145, 153
''4 Buildinglnd Assoe. ofCleveland v. Westlake (1995), 103 Ohio App.3d 546

/d at 532
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and existing construction."31 The Ohio Supreme Court has also held that "a'fee' is

in fact a`tax' if it exceeds the `cost and expense' to government of providing the

seraice in question."32

The most salient features of these analyses are whether the charge is roughly

equal to the cost of providing the service, and whether the service being paid for is

provided primarily to the payers of the fee, or to other persons_

This Court notes first that the impact fees are assessed when a zoning permit

is applied for, but the fees are not intended to deflcay the costs of providing the

zoning permit. Rather, eacb impact fee for fire protection, police, roads, and parks,

is placed into a segregated account that is meant to fund fire protection, police,

roads, and parks required to serve the new population at the same level enjoyed by

existing residents. plaintiffs do not argue that the impact fees are excessive

compared to the cost of making the proposed improvements. Nor is it apparent that

the fees are inflated to cover the cost of improvements that should be borne by

residents of existing developments_ This is not a factor that weighs in favor of

finding the impact fees to be taxes.

The Court further finds that there are sufficient benefits provided to those

who pay the impact fees to conclude they are receiving a service in exchange for

each charge. The fees are ostensibly set at a level that wi11 allow new residents to

" !!d

"2 Ornm_aw v. Bur. pf$upport cf Monlgph+vY L0. (1990), 54 Ohio St3d 35
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enjoy the same level of police and fire protection as existing residents, and Plaintiffs

have not shown that the fees will enhance the value to existing residents of those

same services. New residents are the class benefitted by the fees.

Plaintiffs urge that the lack of geographic connection between the residence

of a fee payer and for instance, a new park, weighs in favor of a tax finding. Fees are

used to pay for projects on a first in, first out basis. It is the case that a new resident

may pay a fee that is ultimately used for a new park installation on the other side of

the Township. There is a looser connection between the individual fee payer and

the service provided than in ather fee cases. But the Court does not find this

distinotion fatal to the assessment's classification as a fee. As noted above, the

Township has treated all impact fee payers as a class, and fees paid are used for

improvements that benefit the class of fee payers, and have not been shown to

benefit the class of non fee payers.

The Court concludes that the impact fee is not a tax.

V. Stxtrcbt--ision T2egulations

Finally, Plaintiffs aver that the impact fee resolution establishes or revises

subdivision regulations in violation of TLC. 504.04(B)(3). It does not. There is

nothing in the resolution that requires or forbids development in any particular part

of the township. It merely provides for funding of public services for new

development.

14
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,RREN COUNTY
MM0N PLEAS COURT
^f'iE JAMES L HJANNFRY
) Justue orive €
nnm, Ohio 45696 ;.

Hamilton Township, pursuant to its statutory limited police powers, may

make and fund improvements to benefit new development by use of its system of

impact fees, because the resolution is not in conflict with any other Ohio statute,

and because it is sufficiently narrowly tailored to provide sert'ices to the class of fee

payers in exchange for the fees. Defendants' motion for partial summary judgment

is well taken and is granted. This matter will be set for a case management

conference on the remaining issues.

IT IS SO ORDERED.

Wilson G. Weisenfelder, Esq., Warren Ritc
Charles M. Miller, Esq.

1S
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IN THE COURT OF APPEALS COURT OF APPEALS
WARREN COUNTY

TWELFTH APPELLATE DISTRICT OF OHIO F I L E D

WARREN COUNTY
JUL26 2010

pota2. gpaetlz, Clerk
LEBANON OHIO

THE DREES COMPANY, et al.,

Plaintiffs-Appellants,

- vs -

HAMILTON TOWNSHIP, OHIO, et al.,

CASE NO. CA2009-11-150

Defendants-Appellees.

JUDGMENT ENTRY

The assignment of error properly before this court having been ruled upon, it is
the order of this court that the judgment or final order appealed from be, and the
same hereby is, affirmed.

It is further ordered that a mandate be sent to the Warren County Court of
Common Pleas for execution upon this judgment and that a certified copy of this
Judgment Entry shall constitute the mandate pursuant to App.R. 27.

Costs to be taxed in compliance with App.R. 24.

Robert A. Hendrickson, Judge
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IN THE COURT OF APPEALS

TWELFTH APPELLATE DISTRICT OF OHIO

WARREN COUNTY

CouRT Or APPEZU3
WARREN c0UNTY

FELED

aUL26 2010

^^^ S^, Clerk

LEBANON OHIO

THE DREES COMPANY, et aL,

Plaintiffs-Appellants,

- vs -

HAMILTON TOWNSHIP, OHIO, et al.,

CASE NO. CA2009-11-150

OPINION

7/26/2010

Defendants-Appellees.

CIVIL APPEAL FROM WARREN COUNTY COURT OF COMMON PLEAS
Case No. 07CV70181

Keating, Muething & Klekamp PPL, Joseph L. Trauth, Jr., Thomas M. Tepe, Charles M.
Miller, One East Fourth Street, Suite 1400, Cincinnati, Ohio 45202, for plaintiffs-
appellants, The Drees Company, Fischer Single Family Homes II, LLC, John Henry
Homes, Inc., Charleston Signature Homes, LLC, and Home Builders Association of
Greater Cincinnati

Aronoff Rosen & Hunt, Richard A. Paolo, Kevin L. Swick, 425 Walnut Street, Suite 2200,
Cincinnati, Ohio 45202, for plaintiffs-appellants, The Drees Company, Fischer Single
Family Homes II, LLC, John Henry Homes, Inc., Charleston Signature Homes, LLC, and
Home Builders Association of Greater Cincinnati

Rendigs, Fry, Kiely & Dennis, LLP, Wilson G. Weisenfelder, Jr., James Englert and Lynne
M. Longtin, One West Fourth Street, Suite 900, Cincinnati, Ohio 45202, and Keating
Ritchie, Warren J. Ritchie, 5300 Socialville-Foster Road, Mason, Ohio 45040, for
defendants-appellees, Hamilton Township, Ohio and Hamilton Township Board of
Trustees

Keating Ritchie, Thomas T. Keating, 5300 Socialville-Foster Road, Mason, Ohio 45040,
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for amicus curiae, The Ohio Township Association and the Coalition for Large Ohio Urban

Townships

Maurice A. Thompson, Buckeye Institute, 1851 Center for Constitutional Law, 88 East
Broad Street, Suite 1120, Columbus, Ohio 43215, amicus curiae for plaintiffs-appellants

Richard Cordray, Ohio Attorney General, 30 East Broad Street, 17th Floor, Columbus,

Ohio 43215

POWELL, P.J.

{¶1} Plaintiffs-appellants, The Drees Company, Fischer Single Family Homes II,

LLC, John Henry Homes, Inc., Charleston Signature Homes, LLC, and the Home Builders

Association of Greater Cincinnati (collectively, Builders), appeal from the decision of the

Warren County Court of Common Pleas granting summary judgment in favor of

defendants-appellees, Hamilton Township, Ohio, Hamilton Township Board of Trustees,

Becky Ehling, Trustee, Michael Munoz, Trustee, and O.T. Bishop, Trustee (collectively,

the Township), in a case regarding the authority of the Township to impose "impact fees"

upon anyone who applies for a zoning certificate for new construction or redevelopment

within its unincorporated areas. For the reasons outlined below, we affirm.

{12} The stipulated facts and exhibits submitted to the trial court provide for the

following:

{¶3} In recent years, Warren County has been the second fastest growing county

in the state of Ohio and has been ranked the 52nd fastest growing county in the nation.

The Township, which occupies 34.4 square miles of south central Warren County, is a

limited home rule township established pursuant to R.C. Chapter 504.

{14} On May 2, 2007, the Hamilton Township Board of Trustees passed

Amended Resolution No. 2007-0418, entitled "Amended Resolution Implementing Impact

Fees Within Unincorporated Areas of Hamilton Township, Ohio for Roads, Fire and
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Police, and Parks," that established a fee schedule charged to anyone who applied for a

zoning certificate for new construction or redevelopment within the Township's

unincorporated areas. As the title indicates, the resolution includes four fee categories: a

road impact fee, a fire protection impact fee, a police protection impact fee, and a park

impact fee. The sum of these four fees, which varies based on the intended land use,

make up the total impact fee charged to the applicant on a per unit basis and are charged

as follows:

Land Use Type Unit Road Fire Police Park Total
Single-Family

Detached
Dwelling $3,964 $335 $206 $1,648 $6,153

Multi-Family Dwelling $2,782 $187 $115 $921 $4,005
Hotel/Motel Room $2,857 $160 $98 $0 $3,115

Retail/Commercial 1,000 sq. ft. $7,265 $432 $265 $0 $7,962
Office/Institutional 1,000 sq. ft. $4,562 $244 $150 $0 $4,956

Industrial 1,000 sq. ft. $3,512 $153 $94 $0 $3,759
Warehouse 1,000 sq. ft. $2,503 $97 $60 $0 $2,660

Church 1,000 sq. ft. $2,797 $91 $56 $0 $2,944
School 1,000 sq. ft. $3,237 $138 $85 $0 $3,460

Nursing Home 1,000 sq. ft. $1,871 $244 $150 $0 $2,265
Hospital 1,000 sq . ft. $7,212 $244 $150 $0 $7,606

{15} Each of the collected fees, which are assessed "to offset increased services

and improvements needed because of the development," and which must be paid before

a zoning certificate will be issued, are kept in separate accounts apart from the

Township's general fund. Once collected, the fees are to be used "to benefit the property

by providing the Township with adequate funds to provide the same level of service to that

property that the Township currently affords previously developed properties." If the fees

are not spent on projects initiated within three years of their collection date, the fees are to

be refunded with interest. The resolution also defines a list of projects exempt from

payment and creates an extensive system of credits.

{116} In the fall of 2007, The Drees Company, Fischer Single Family Homes II,
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John Henry Homes, and Charleston Signature Homes, applied for a zoning certificate with

the Township, were assessed the applicable "impact fee," and paid the charge under

protest. After the zoning applications were approved, Builders filed a complaint against

the Township seeking injunctive relief, declaratory judgment, and damages.' Builders and

the Township then filed cross-motions for summary judgment. After holding a hearing on

the matter, the trial court granted summary judgment in favor of the Township.

{77} Builders now appeal the trial court's decision granting summary judgment to

the Township, raising one assignment of error.

{78} "THE TRIAL COURT ERRED BY NOT GRANTING SUMMARY JUDGMENT

IN FAVOR OF [BUILDERS], AND INSTEAD GRANTING SUMMARY JUDGMENT IN

FAVOR OF [THE TOWNSHIP]."

{1[9} In their sole assignment of error, Builders argue that the trial court erred by

granting summary judgment to the Township. We disagree.

Summary Judgment Standard of Review

{110} Summary judgment is a procedural device used to terminate litigation when

there are no issues in a case requiring a formal trial. Forste v. Oakview Const., Inc.,

Warren App. No. CA2009-05-054, 2009-Ohio-5516, V. A trial court may grant summary

judgment only when: ( 1) there is no genuine issue of any material fact; (2) the moving

party is entitled to judgment as a matter of law; and (3) the evidence submitted can only

lead reasonable minds to a conclusion which is adverse to the nonmoving party. Civ.R.

56(C); Harless v. Willis Day Warehousing Co. (1978), 54 Ohio St.2d 64, 66.

{1111} An appellate court's review of a summary judgment decision is de novo.

Creech v. Brock & Assoc. Constr., 183 Ohio App.3d 711, 2009-Ohio-3930, ¶9, citing

1. We question whether Home Builders Association of Greater Cincinnati has standing to pursue its claim
against the Township. However, since the remaining appellants have standing, and since the issue was not
raised previously, we will not address that issue here.

4 A-23
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Grafton v. Ohio Edison Co., 77 Ohio St.3d 102, 105, 1996-Ohio-336. In applying the de

novo standard, a reviewing court is required to "us[e] the same standard that the trial court

should have used, and *** examine the evidence to determine whether as a matter of

law no genuine issues exist for trial." Bravard v. Curran, 155 Ohio App.3d 713, 2004-

Ohio-181, ¶9, quoting Brewer v. Cleveland Bd. of Edn. (1997), 122 Ohio App.3d 378, 383.

Ohio's Limited Home Rule Townships & R.C. Chapter 504

{112} In Ohio, "townships are creatures of the law and have only such authority as

is conferred on them by law." State ex rel. Schramm v. Ayres (1952), 158 Ohio St. 30, 33.

In turn, Ohio townships have no inherent or constitutionally granted police power, but

instead, are "limited to that which is expressly delegated to them by statute." W. Chester

Twp. Bd. of Trustees v. Speedway Superamerica, L.L.C., Butler App. No. CA2006-05-

104, 2007-Ohio-2844, ¶66; Yorkavitz v. Bd. of Trustees of Columbia Twp. (1957), 166

Ohio St. 349, 351.

{113} There are two types of townships in Ohio; namely, a standard township and

a limited home rule township. Pursuant to R.C. 504.04(A)(1), a limited home rule

township "may * * * [e]xercise all powers of local self government within the

unincorporated area of the township, other than powers that are in conflict with general

law * **." See Board of Twp. Trustees of Deerfield Twp. v. City of Mason, Warren App.

No. CA2001-07-069, 2002-Ohio-374. However, while the General Assembly has granted

limited home rule townships broad governing authority, they "shall enact no taxes other

than those authorized by general law ***." R.C. 504.04(A)(1).

A Tax, or Not A Tax? That is the Question

{114} Initially, Builders argue that the trial court erred by granting summary

judgment to the Township because the "impact fees are really taxes" that are "not

authorized by any Revised Code provision governing taxes or special assessments a

-5- A-24
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township can impose."Z We disagree.

{115} As noted above, a limited home rule township "shall enact no taxes other

than those authorized by general law." R.C. 504.04(A)(1). A tax, while not explicitly

defined in the Ohio Revised Code, "refers to those general burdens imposed for the

purpose of supporting the government, and more especially the method of providing the

revenues which are expended for the equal benefit of all the people." Cincinnati v.

Roettinger (1922), 105 Ohio St. 145, 153-154. "A fee, however, is incident to a voluntary

act, e.g., a request that a public agency permit an applicant to * * * construct a house * *

*." National Cable Television Assn. v. United States (1974), 415 U.S. 336, 340-341. "A

fee is a charge imposed by a government in return for a service it provides; a fee is not a

tax." State ex rel. Petroleum Underground Storage Tank Release Comp. Bd. v. Withrow

(1991), 62 Ohio St.3d 111, 113.

{716} While these definitions are certainly informative, determining whether a

charge is a tax or a fee is a difficult task, for "it is not possible to come up with a single test

that will correctly distinguish a tax for a fee in all situations where the words 'tax' and 'fee'

arise." VVithrow at 117; see, generally, Rosenberg, The Changing Culture of American

Land Use Regulation: Paying for Growth with Impact Fees, (2006), 59 SMU L.Rev. 177,

249-252 (discussing various tests courts have employed to aid in the difficult task of

classifying a charge as a fee or a tax). Therefore, because "a tax for one inquiry is not

necessarily a tax under other circumstances," courts must evaluate whether a charge is a

fee or a tax on a case-by-case basis. Withrow at 115, 117.

{717} In support of their claim, Builders argue that the charges are taxes because

2. On appeal, Builders do not argue that the resolution violates Section 2, Article XII of the Ohio
Constitution, their substantive due process and equal protection rights, or that the resolution constitutes an
illegal taking without just compensation. See Bldg. Industry Assn. of Cleveland & Suburban Ctys. v.
Westlake (1995), 103 Ohio App.3d 546; Home Builders Assn. of Dayton & the Miami Valley v. Beavercreek,
89 Ohio St.3d 121, 2000-Ohio-115.

-6- A-25
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they "are intended to be spent on public infrastructure unassociated with the development,

as a means to benefit the public broadly," that "the benefit is not targeted to the fee

payer," and that "it is easy to envision that a property for which an impact fee is paid may

never see an improvement that directly benefits it, even if every impact fee dollar is

spent." However, while it may be true that money generated through taxes is "expended

for the equal benefit of all the people," Builders' claim flies in the face of the parties

stipulated facts, which state, in pertinent part:

{118} "The purpose of the impact fee is to benefit the property by providing the

Township with adequate funds to provide the same level of service to that property that

the Township currently affords previously developed properties." (Emphasis added.)

{119} To quote Builders, "[i]n order to be classffied as a fee, a charge must

specially benefit the property that pays the fee." Based on the parties stipulated facts,

that is exactly what occurs here; namely, a payment to the Township to obtain a zoning

certificate in order to build on property within its unincorporated areas so that "that

property' can receive the same level of service provided to previously developed

properties. By stipulating to these facts, Builders are now bound by their agreement.

See, e.g., WestFeld Ins. v. Hunter, Butler App. Nos. CA2009-05-134, 2009-06-157, 2009-

Ohio-5642, ¶28.

{120} Furthermore, the collected charges are never placed in the Township's

general fund, but instead, separated into individual funds to be used only for narrow and

specific purposes occasioned by the Township's ever-expanding population growth. In

addition, the collected charges are refunded if not spent on projects initiated within three

years of their collection date. These factors, when taken together, indicate that the

charges imposed by the Township are fees paid in return for the services it provides. See

Withrow at 116-117. Therefore, after a thorough review of the record, and based on the

-7- A-26
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narrow and confined facts of this case, we find the charges imposed upon all applicants

seeking a zoning certificate for new construction or redevelopment within the Township's

unincorporated areas function not as a tax, but as a fee. Accordingly, because the

collected charges are fees, Builders' first argument is overruled.

Contrary Directives & Conflict by Implication

{121} Builders also argue that the Township's resolution conflicts with various

provisions found in R.C. Chapters 505, 511, 5571, and 5573 because, according to them,

the resolution "attempts to raise revenues by means other than those expressly

authorized by statute as the sole means by which funds may be generated for zoning,

roads, police, fire, and parks systems.i3 However, after an extensive review of the

alleged conflicting statutory language, none of these provisions expressly prohibit

townships from charging impact fees to fund these services, nor do they provide for the

exclusive means by which these services must be funded. City of Fairfi'eld v. Stephens,

Butler App. No. CA2001-06-149, 2002-Ohio-4120, ¶19; Mendenhall v. Akron, 117 Ohio

St.3d 33, 2008-Ohio-270, ¶32; Village of Struthers v. Sokol (1923), 108 Ohio St. 263,

paragraph two of the syllabus. Therefore, just as the trial court found, and for reasons

with which we agree, the Township's resolution does not conflict with the various named

provisions found in R.C. Chapters 505, 511, 5571 and 5573. Accordingly, Builders'

second argument is overruled.

Alter the Structure of the Township Govemment

{122} In their final argument, Builders claim that the Township has "impermissibly

changed and altered its form and structure of government" by creating an "impact fee

district." However, by simply charging impact fees to anyone who applies for a zoning

4. More specifically, Builders alleged that Township's resolution conflicts with R.C. 505.10, 505.39, 511.27,
511.33, 5571.15, 5573.07, 5573.10, 5573.11, and 5573.211.

-8- A-27
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certificate for new construction or redevelopment within its unincorporated areas to

account for the increased need for services and improvements, the Township has not

changed or altered its statutorily permissible limited home rule form of government as

provided for by R.C. Chapter 504. Therefore, Builders' final argument is overruled.

{1[23} In light of the foregoing, we find no error in the trial court's decision granting

summary judgment to the Township. Builders' sole assignment of error is overruled.

{124} Judgment affirmed.

RINGLAND and HENDRICKSON, JJ., concur.

This opinion or decision is subject to further editing by the Supreme Court of
Ohio's Reporter of Decisions. Parties interested in viewing the final reported

version are advised to visit the Ohio Supreme Court's web site at:
http://www.sconet.state.oh.us/ROD/documents/. Final versions of decisions

are also available on the Twelfth District's web site at:
phftp://www.twelfth.courts.state.oh.us/search.as
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COURT OF COMMON PLEAS
WARREN COUN1'Y, OHIO

THE DREES COMPANY, et al.,

Plaintiffs,

V-

HAIVIILTON TOWNSHIP, OHIO, et al.,

Defendants.

Case No. 07CV10181

(Judge Flannery)

STIPULATIONS OF FACT AND
EXHIBITS

Plaintiffs The Drees Company ("Drees Homes"), Fischer Single Family Homes 11, LLC

("Fischer Homes"), JohnHenry Homes, Inc. ("John Henry Homes"), Charleston Signature

Homes, LLC ("Charleston Homes"), and Home Builders Association of Greater Cincinnati

("Association"), on behalf of its members, (collectively, "Ptaintiffs"), and Defendants Hamilton

Township, Ohio, Hamilton Township Board of Trustees ("Trustees"), Becky Ehling, Trustee

{"Ehling"), Michael Munoz, Trustee ("Munoz°°), O. T. Bishop, Trustee (`Bishop"), and Gary T.

Boeres ("Boeres"), (collectively, the "Township") by and tbrough counsel, hereby stipulate to

the following facts and exhibits.
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1. STIPULATIONS OF FACT

1. Defendant Hamilton Township Board of Trustees, through the elected

Trastees/Defendants O.T. Bishop, Becky Ehling, and Michael Munoz, were the legislative and

administrative body responsible for goveming Hamilton Township under Title V of the Ohio

Revised Code, on May 2, 2007 and when this Case was commenced.

2. On May 2, 2007, the Board of Trustees unanimously passed Amended Resolution

No. 2007-0418, entitled Amended Resolution Implementing Impact Fees Within the

Unincorporated Areas of Hamilton Township, Ohio for Roads, Fire and Police, and Parks (the

"Resolution").

3. The Township adopted the Hamilton Township hnpact Fee Administra.tive Rules

("Rules") on August 21, 2007.

4. The Resolution enacted tables of fees to be charged to anyone who applies for a

zoning certificate for new construction or redevelopment. Four categories of faes are included in

the Resolution, Road Impact Fee, Fire Protection hnpact Fee, Police Protection Impact Fee, and

Park Impact Fee.

5. The amount of the Impact Fee varies based upon the land use. Single-Family

Detached Dwellings, Multi-Family Units and Hotel/Motel rooms are assessed fees on a per unit

basis. Retail/Commercial, Office/Institutional, Industrial, Warehouse, Church, School, Nursing

Home, and Hospital are assessed a fees on a per 1,000 sq. ft. basis.

6. No park component of the Impact Fee shall be assessed for land use types other

than single-family detached and multi-family.

-2-
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7. The impact fees established by the Resolution are set forth in Chart 1.

CHART 1

Land Use Type Unit Road Fire Police Park Total

Single-Family
Detached

Dwelling $3,964 $335 $206 $1,648 $6,153.00

Multi-Family Dwelling $2,782 $187 $115 $ 921 $4,005.00

Hotel/Motel Room $2,857 $160 $ 98 $ 0 $3,115.00
Retail/Commercial 1,000 sq. ft. $7,265 $432 $265 $ 0 $7,962.00

OfFice/Institutional 1,000 sq . ft. $4,562 $244 $150

Industrial 1,000 sq. ft. $3,512 $153 $ 94 0 3,759.00 1
Warehouse 1,000 s. ft. $2,503 $ 97 $ 60 0

Church 1,000 sq. ft. $2,797 $ 91 $ 56

T

0

School 1,000 s. ft. $3,237 $138 $ 85 0

NursingHome 1,000sq.ft. $1,871 $244 $150 0
Hos ital 1,000 sq. ft. $7,212 $244 $150 0

8. If the.land owner or zoning certificate applicant does not agree with the fees

assessed according to Chart 1, he (she) may pay for an independent study of the impact of the

intended use of the land, and a $250.00 administrative fee to the Township for costs associated

with reviewing the independent study.

9. The Township currently imposes one-third of the amounts listed in chart as the

impact fee. The impact fee is scheduled to increase to two-thirds of the amounts listed in the

Chart on September 1, 2008. The full impact fee is scheduled to be charged beginning August

31, 2009.

10. Plaintiff Drees Homes submitted Application Number 07-0420 to the Township

through which Drees Homes applied for a zoning certificate to construct a single family home at

Lot 178, Turning Leaf 6 Subdivision, 596 Woodbine Ct., Hamilton Township, Warren County,

Ohio-Parcel No. 17-36-260-0460 (the "Drees Parcel") on September 24, 2007 (the "Drees

Zoning Application"). Drees Homes paid a $200 zoning application fee to the Township to
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cover the administrative costs associated with the Drees Zoning Application. In addition to the

application fee, the Township required Drees Homes to pay a$1,308.12 road impact fee,

$110.35 fire protection impact fee, $62.65 police protection impact fee, and $543.84 parks

impact fee, for a total impact fee of $2,030.16. Drees Homes paid the application fee and the

impact fee under protest. The former Township Zoning Inspector, Rande Rigby, approved the

Drees Zoning Application on September 28, 2007, thereby converting the zoning application into

a zoning certificate.

11. Plaintiff Fischer Homes applied for multiple zoning certificate to construct single

family homes. Fischer Homes paid a $200 zoning application fee to the Township to cover the

administrative costs associated with each Fischer Zoning Application. In addition to the

application fee, the Township required Fischer Homes to pay a $1,308.12 road impact fee,

$110.35 fire protection impact fee, $62.65 police protection impact fee, and $543.84 parks

impact fee, for a total impact fee of $2,030.16 before the Township would issue each zoning

certificate. Fischer Homes paid the impact fees under protest. The former Township Zoning

Inspector, Rande Rigby, approved the Fischer Zoning Application, thereby converting the zoning

applications into zoning certificates.

12. Plaintiff John Henry Homes submitted Application Number 07-0461 to the

Township through which Jobn Henry Homes applied for a zoning certificate to construct a single

family home at Lot 75, Tuming Leaf 2 Subdivision, 519 Honey Locust Ct., Hamilton Township,

Warren County, Ohio-Parcel No. 17-36-370-0280 (the "John Henry Parcel") on November 7,

2007 (the "John Henry Zoning Application"). John Henry Homes paid a $200 zoning

application fee to the Township to cover the administrative costs associated with the John Henry

Zoning Application. In addition to the application fee, the Township required John Henry

-4-
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Homes to pay a $1,308.12 road impact fee, $110.35 fire protection impact fee, $62.65 police

protection impact fee, and $543.84 parks impact fee, for a total impact fee of $2,030.16. The

fonner Township Zoning Inspector, Rande Rigby, approved the John Henry Zoning Application

on November 8, 2007, thereby converting the zoning application into a zoning certificate. John

Henry Homes paid the application fee and the impact fee under protest. -

13. Plaintiff Charleston Homes submitted Application Number 07-0467 to the

Township through which Charleston Homes applied for a zoning certificate to construct a single

family home at Lot 140, Hopewell Valley Subdivision, 3179 Yellow Tail Terrace, Hamilton

Township, Warren County, Ohio-Parcel No. 17-18-130-004 (the "Cbarleston Parcel") on

November 8, 2007 (the "Charleston Zoning Application"). Charleston Homes paid a $200

zoning application fee to the Township to cover the administrative costs associated with the

Cbarleston Zoning Application. In addition to the application fee, the Township required

Charleston Homes to pay a $1,308.12 road impact fee, $110.55 fire protection impact fee, $67.65

police protection impaot fee, and $543.84 parks impact fee, for a total impact fee of $2,030.16.

Charleston Homes paid the application fee and the impact fee under protest. The former

Township Zoning Inspector, Rande Rigby, approved the Charleston Zoning Application on

December 7, 2007, thereby converting the zoning application into a zoning certificate.

14. The Impact Fee is a lien upon the property that runs with the land.

15. Boeres, the current Impact Fee Administrator for the Township, is responsible for

administering the impact fee. Boeres is not a Certified Professional Engineer, nor does he have

an engineering degree.
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16. The Resolution permits a land owner or developer to receive partial or full credits

for contributions toward the cost of major roadway system improvements provided the roadway

is on the Thoroughfare Plan.

17. However, no credit will be applied for the dedication of right-of ways or for

"imptovements to the major roadway system that primarily serve traffic generated by the

applicant's project, siuch as acceleration/deceleration lanes into and out of the project."

18. The Township will allocate a maximum of 75% of the annual impact fees

collected to reimburse developers for eligible improvement credits. If the amount allocated for

reimbursements is not sufficient to make all payments due to developers for that year, each

developer will receive a pro-rata share of the amount owed, and the unpaid amount will be added

to the amount owed for the following year. If less than 75% of the annual impact fee collections

is required for reimbursements in any given year, the remainder may be used for public project

expenditures.

19. The Resolution and Rules permit offset for system improvements completed prior

to June 2, 2007. However, the offset is reduced by the impact fee that would have been assessed

for the completed portion of the subdivision for which credit is sought.

20. The Resolution and Rules limit the type of roadway expansion projects that

qualify for credit.

21. The Resolution created accounts in which it maintains each category of impact

fee. The accounts do not contain geograpbic sub-accounts. All impact fees collected by the

Township are deposited into the impact fee accounts. Monies in each impact fee account will be
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spent on a "first-in / first-out" basis, meaning that the money that has been in each account the

longest will be spent fnst.

22. The Resolution and Rules promulgated by the Township extensively detail the_

assessment, collection, and determination of the amount of an impact fee, exemption or credit.

23. Neither the Resolution nor the Rules provide a means for the landowner or

developer to challenge the allocation or use of an impact fee once it has been paid.

24. The impact fee assessed by the Township is not based upon the value of the land

and improvements thereon.

25. The Township will not issue a zoning certificate unless an impact fee is paid as

required by the Resolution and the Rules.

26. The Resolution provides no credit will be applied to the road impact fee for

improvements to the major roadway system that primarily serves traffic generated by the

Applicants' projeot, such as acceleration/deceleration lanes into and out of the project.

27. The purpose of the impact fee is to benefit the property by providing the

Township with adequate funds to provide the same level of service to that property that the

Township currently affords previously developed properties.

28. The Resolution assesses an impact fee to previously undeveloped property, and

property undergoing redevelopment, to offset increased services and improvements needed

because of the development.
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29. The land upon which an impact fee has been assessed has been in the Township

since its formation.

30. The Township does not assess a similar impact fee to properties that were

developed before the Resolution became effective.

-8-
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U. JOINT EXff[BITS
A. A true and accurate copy of Amended Resolution No. 2007-0418 is attached

hereto as Exhibit A.

B. A true and accurate copy of the Hamilton Township Impact Fee Administrative

Rules are attached hereto as Exhibit B.

C. A true and accurate copy of the Hamilton Township Impact Fee Stady is attached

hereto as Exhibit C.

D. A true and accurate copy of the Drees Zoning Certificate and Protest Letter are

attached hereto as Exhibit D.

E. A true and accurate copy of the Fischer Zoning Certificates and Protest Letter are

attached hereto as Exhibit E.

F. A troe and accurate copy of the John Henry Zoning Certificate and Protest Letter

are attached hereto as Exhibit F.

G. A true and accurate copy of the Charleston Zoning Certificate and Protest Letter

are attached hereto as Exhibit G.

H. - A true and accurate copy of the Police, Fire and EMS tax levies currently in place

for Hamilton Township are attached hereto as Exhibit H.

I. A true and accurate copy of the 2007 real estate tax assessment for the Drees

Parcel is attached hereto as Exhibit I.

J. A true and accurate copy of the 2007 real estate tax assessment for 512 Woodbine

Court, Hamilton Township (Parcel No. 17363260390) is attached hereto as Exhibit J.

K. A true and accurate copy of the 2007 real estate tax assessment for 584 Woodbine

Court, Hamilton Township (Parcel No. 17363260450) is attached hereto as Exhibit K.

-9-

A=37



P38

II. JOINT EXHIBITS

A. A true and accurate copy of Amended Resolution No. 2007-0418 is attached

hereto as Exhibit A.

B. A true and accurate copy of the Hamilton Township Impact Fee Administrative

Rules are attached hereto as Exhibit B.

C. A true and accurate copy of the Hamilton Township Impact Fee Study is attached

hereto as Exhibit C.

D. A true and accurate copy of the Drees Zoning Certificate and Protest Letter are

attached hereto as Exbibit D.

E. A true and accurate copy of the Fischer Zoning Certificates and Protest Letter are

attached hereto as Exhibit E.

F. A true and accurate copy of the Jobn Henry Zoning Certificate and Protest Letter

are attached hereto as Exhibit F.

G. A true and accurate copy of the Charleston Zoning Certificate and Protest Letter

are attached hereto as Exhibit G.

H. - A true and accurate copy of the Police, Fire and EMS tax levies currently in place

for Hamilton Township are attached hereto as Exhibit H.

1. A true and accurate copy of the 2007 real estate tax assessment for the Drees

Parcel is attached hereto as Exhibit I.

J. A true and accurate copy of the 2007 real estate tax assessment for 512 Woodbine

Court, Hamilton Township (Parcel No. 17363260390) is attached hereto as Exhibit J.

K. A true and accurate copy of the 2007 real estate tax assessment for 584 Woodbine

Court, Hamilton Township (Parcel No. 17363260450) is attached hereto as Exhibit K.
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L. A true and accurate copy of the 2007 real estate tax assessment for the Fischer

Homes Parcel is attached hereto as Exhibit L.

M. A trae and accurate copy of the 2007 real estate tax assessment for 6658 Waverly

Park, Hamilton Township (Parcel No. 17291760120) is attached hereto as Exhibit M.

N. A true and accurate copy of the 2007 real estate tax assessment for 6712 Waverly

Park, Hamilton Township (Parcel No. 17293300180) is attached hereto as Exhibit N.

0. A true and accurate copy of the 2007 real estate tax assessment for the 7obn

Henry Parcel is attached hereto as Exhibit 0.

P. A true and accurate copy of the 2007 real estate tax assessment for 500 Honey

Locust Court, Hamilton Township (Parcel No. 17363260170) is attached hereto as Exhibit P.

Q. A true and accurate copy of the 2007 real estate tax assessment for 536 Honey

Locust Court, Hamilton Township (Parcel No. 17363260130) is attached hereto as Exhibit Q.

R. A true and accurate copy of the 2007 real estate tax assessment for the Charleston

Signature Homes Parcel is attached as Exbibit R.
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t`
SO STIPULATED this i day of

0

Wilson G. Weisenfelder, Jr. 30179)
James J. Englert (0051217)
Lynne M. Longtin (0071136)
RENDIGS, FRY KIELY & DENNIS, L.L.P.
One West Fourth Street, Suite 900
Cincinnati, Ohio 45202-3688
Tel: (513) 381-9200
Fax: (513) 381-9206
wgw^?a,rendigs.com
je@rendigs.com
lm1@rendigs.com
Attomeys for Defendants,
Hamilton Township, Ohio, et at,,,,

,tAcffie (0067A)WarrenJ.P
Thomas T. Keating (0011359)
KEATING RITCHIE
8050 Hosbrook Road, Suite 200
Cincinnati, Ohio 45236
Tel: (513) 891-1530
Fax: (513) 891-1537
writchie@laslawyers.com
tkeating@krslawyers.com
Additional Trial Counsel for Defendants,
Hamilton Township, Ohio, et al.

2466628.3

Josebh L. Trauth; Jr. (0021
Thomas M. Tepe (0071313)
Charles M. Miller (0073844)
KEATING MUETHING & KLEKAMP PLL
One East Fourth Street, Suite 1400
Cincinnati, Ohio 45202
Tel: (513) 579-6400
Fax: (513) 579-6457
jtrauth@lanklaw.com
ttepe@kmklaw.com
cmiller@kmklaw.com
Attorneys for Plaintiffs,
The Drees Company, et al.

Ri hard A. Paolo (0022506)
Kevin L. Swick (0023149)
ARONOFF ROSEN & HUNT
425 Walnut Street
Suite 2200
Cincinnati, Ohio 45202
Tel; (513) 241-0400
Fax: (513) 241-2877
rapaolo@aTh-law.com
klswick@arh-law.com
Attorneys far Plaintiffs,
The Drees Company, et al.
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HMILTON TOWNSHIP, OHIO

piHENDED iiESOLUTiON NO. 2007 - 0418

filiACAMENDED RESOLilf7ON iMPLEMF_t+lTiNG
AREAS OF HAMiL7'ON TOWNSNIP, OtIIO FOR ROADS, FIRE AND POLiCE, AND PAiZKS

WHEREAS, the faw of the 5tata of Ohin, as afflrmed by the Ohio Supreme Court, authorizes
home rule govemments to implement impact fees which assure existing and new property owners
and businesses that the level of service provided for roadways; poi•

ice, ffre and emergency services;

and park systams wiil be conGnued; and

WHEREAS, the Hamitton Township Board of Trustees has determined^f^^ ^ p^de
Township, Ohio, beiny a Home Rule Township vested with the authority and respo
services to Efs citrzens, employees, properiy.owners and those traveting through the Town.ship, under
the pravISions af Revised Code Sectionn 504 and the Ohio Constitution, have the proper authority to

implementthis impactfee system; and

WHERI=AS, ihis Resolu6on has been ad R^edmCode g504 0; and
the public, and has been

tead by t^le on two separate days as required by

WHEREAS, the Hamltton Township Boani of Trustees has held a public hearing conceming
the proposed Impact fees and has had a work session with its professional consuitant and has spent
nine monfhs siudying the proper ways tn impiement Impact fees; and

WHEREAS, the Hamiiton Township Board of Trustees has instructed the staff and consultants
to confer with the development community active in Hamilton Township, Ohio to evaluate the
altematives In the implementation of a'fair impact fee system; and

NOW THEREFORE, BE IT HEREBY RESOLVED BY THE BOARD'O aot fee system is
HAMILTON Phereby adopted for aii of the nincorporated areas of Hamgiton Township, Ohio:

1, Factual Findings. For the purpose of authoriang and implementing this impact fee
system in Hanulton Township, Ohio, the Hamiibon Township Board of Trustees hereby makes the

foHowing facWai findings:

(1) The Hamiltan Township Bcerd of Trustees hern.by amp ►s the Duncan Associates
Handiton Tovmship impact Fee Siudy compieted in Februay, .2007 as an authoritative basis and
equitable methodology to calculate and Impose a fair impact fee in Hamiiton Township, Ohio.

(2) The Hamilton Township Board of Trustees hereby determines that it would be
appropriate 1n ensura that impact-genetating development bears a propor6onete share of the cost of
improvements ^ the Township's major roadway faciliHes, its fire and police pro^^on, and its park
system; to ensure that the praporflonate Share does not exceed the aost of providing faeilities to the

development that paid the fee; and to ensu^m imarovements itiaat rve such d vetopment it is
devetopments are actuatiy used ^ consFtuct sys P

A-41



P42

further the intent of the Tntstees ta use impact fees ta implement the Township's "Titoroughfare Plan,
$s FirelRescua Capital improvements Plan, Its Police Capital Improvements Plan and its Park Capftal

improvement Plan.

(3) It Is the intent of this resolution to collect funds from impact-generating
developments which are proportiona e o the amount o act fee is to be pafd.h the imhite f pcor wn sgenerated by that development for capital improvem

(4) The Hamlton Townshtp Board of Trustees hereby determines that, as suggested

by the dissenting jus3ices in the Supreme Court case of City of Beaven:reek, Ohfo v. Homebvifders

Assocfation of Dayton and Miami ValJey, the funds generated by the impact fee shall be spent on the

neimasery faimess of the irnpact fee system and to serve the de elopme t ^which generated the fee.
assure

(6) The Hamilton Township Board of Trustees hereby datermines that the impact fee
system established by this Resolution is not a tax on the right of property owners to subdivide and

hich assures ihe cohtinuation of capital services to benei'it one ofdevelop their property, but is a fee w
the fastest growing townships In ttie State of Ohio and the United States of America, util'izing a
system whlch fs widely accepted as a vaiid exercise of the police power to profiect health, safety and

theweHbeing of the canmunRy.

(6) The Hanu'ikon Township Board of Trustees hereby determines that the protection of
the health, safety, and general welfare of the camns and property owners of the Township requires
#hat the major roadway facif^Ues of the Township be Improved to maintain them at their cursent ievels
of servroe In order to meet the demands of new development.

(7) The Hamilton Townsiiip Board of Trustees has determined that the protection of fhe
health, safety, and general welfare of the citizens and property owners of the Township requlres that
the fire protection and police protection facilities of the Township be Improved to maintain them at
their current levels of service in onier to meet the denrands of new development.

(8) The Hamilton Townstup Board of Trustees hereby determines that the protection of
the health, safety, and general welfare of the citizens and property owners of the Township requires
that the park faraliUes of the Township be impnnred to maintain them at their current levels of service

In order to meet the demands of new development.

(9) The Hamilton Township Board of Trustees hereby determines that the
implementation of this impact fee system will enable the Township to lmpose a fair and equitabie
means of shar9ng the wsts of required Improvements to the major roadway faciii[ies, the police and
fire protection faciiities, and provision of park fac0ities on those developments whioh create ihe need.

(10) The Hami[ton Township Board of Trustees hereby determines that the consultant
has studied and relied upon the Land Use Plan prepared and approved by the• Warren County
Regional Planning Commission and previously Implemented by the Township; and the Hamilton
Township Thoroughfare Plan prepared by Wilbur Smith & Associates and Implemented by the
Township and incorporated into the Watren County Thoroughfare Pian; and the Hamitton Township

Parks Capital Improvement Plan completed In 2005 by CDS & of Current Fire and Rescue
implemented by Hami4ton Township; and the i-iamiiton Township Analyss

2



Operations completed in 2004 by Kramer & Associates; and the i'oHce Capital Improvement Plan,
cbmpleted by CDS & Associates and iilicKenna & Associates in the establishment of this impact fee
system. The Handiton Township Soard of Tntstees hereby reaifirms the authenticity of such studies
and relies upon them in the establishment of this impact fee system.

(11) The Hamiiton Towns p 1 ^r tfee Mstem prepared by Duncan Associate'sa syh
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,s irnpmethodology and the study which underlies t
sets forth rnasonabie methodologies and analyses for determining the impacts of varlous tyPes of
development on the Township's major roadway system faeifities, Its fire protection system, police

protection system and park system.

(42) The Hamilton Township Board ofTrustees hereby determines thattha impactfees
established by this resolution are based on the Duncan Assoeiates impaat fee study and that the fees
impdsed upon all developers by tfiis Resolutlon do not exceed the costs of acquirring and c:oristruoting
addiiionai capital faciiities and equipment naquired to serve all of the new developments which will

pay the fe'es.

(13j The Hamilton Township Board of Trustees hereby determines that the types of
capitai improvements which wiil be generated from the implementation of the impact fee are of a
nature that they will benefit ak of the impact generating deveiopments in the Township after the
impiementaiion of the feo, and therefore, it Is appropriate to treat the en6re Township as one single
service area for caicuiating, coiiecting and spending the impact fees for roadway services, po{ice and

fnre services and park services.

(14) The Hamilton Township Board of Trustees hereby determines that there Is both a
railonai neXus and a rough• proportionality between the development impacts created by each type of
new development covered by this n:sofutton and the impact fees that such development wiii be

required to pay, as required by Ohio law.

(15) The 14amilton Township Board of Trustees hereby determines that thts impact fee
system, by which the impact fees paid by impaot-genera6ng deveiopment wiii be used to maintain theand
existing level of service by improving the major^ dway^ i^etve a r.rorresponding befneilt within afeespark facdTiiies, so that the deveiopmant that pays
reasonabie period of time atter the fee Is paid.

it, Definitions. For the purpose of lnterpn=Hng this resoiu6on, certain words used herein

are defined as foiiows-

(1) ,4pialican#: The applicant for a zoning certthcate for which an impact fee Is due

pursuant to the provisions of this reoiu8on.

(2) Dwelling Unif.
Any building or portion thereof designed or intended to be used

exclusively for residence purposes. by one famify or housekeeping unit, inciuding a permanenfly sited

mobile
manufacturede tent, e^^ htraiier, travel h'aifer, trailer ooach, camper on a truck,ror other^ reaoreationai

vehicle.

3
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(3) Equivalent Dwe!ling Unit (EDU): Represents the impect of a typieal singie-family
dwelling on the park system. A typical single-family detached dweiling unit represents, an average,
one EDC1. A dweiling unit of another housing type represents a fract+on of an EDU, based on the ratio
of the average household size of the other housing type to the average household siz.e of the typical
sinqle-famiiy detached unit.

(4) FFre Proteation System. Land, facflities, vehicles and capital equipment owned
by the Township and used for providing fire protection services, includingfirabstati^ons, fire deparhnent

administrative offices, training faca'lities, fire-fighting apparatus and suppor

(5) Fire Protectlon System Improuements: Capital Improvements that result in a net

e,xpansion of the capacity of the ftre protection sys'tern to serve new deuelopment. Remodeling,
replacement or maintenance of existing equipment or faciGties do not cohstitute fire protection system
improvements, except to the extent that they have the net effe,cYof adding capacity.: FoT example,
hatf of the cost of tearing down a 5,000 square foot fire station and replacing it with a 10,000 square
foot.fire station could reasonably be considered a system improvement.

(6) Functional Popula€lon^ The number of "fulFtme equivalent" people present at the

srte af a land use.

Gross Floor AIeP e: The total of the gross horizontat area of all floors, including
usable basements and cellers, below the roof and withln the outer surface of the main walls of
principal or accessory buidings or the centeriines of a party wab separating such buldings or por8ons
thereof, or within rines drawn parallel to and two (2) feet within the roof line of any building or portions
thereof without walls, but excluding unscreened residential porches or balconles, vehieie parking
garages, accessory or comniercial vehicular paridng areas and structures, and nonresidential
arcades and similar open areas that are accessible to the general pubiic, and are not designed or
used as sales, dispiay, storage, senAce or production areas.

(8) Impact Fee Rdministrator. The Tovmship Community Development Director, who
Is responsible for administering the pravisions of this n:solution, or his or her designee. The Impact
Fee Administrator is charged wifh the responsibility of Implementing and administering this fee by the

Trustees.

(9) Impact Pees: The Impact fees are the sum of the follow'ing three impaet fees as
calculated pursuaat to the temis of this Resciuifon. The road Impact fees; the poliae fea and fire fee
which coliectively are the polce and itre impact fees; and the park impact fees.

(10) Impecf Fee Study: The Impact Fee Study prepared for the Township by Duncan
Associates, indiated In July, 2006 and completed in February, 2007, and accepted by the iiamition
Township Board of Trustees In March, 2007, as fl may be amended subsequently.

(11) Impact-(3;enerating Development: Any land development designed or intended to
permiE a use of the land that will increase tha number of 'service units," as that term is defined

hereunder.

(12) Irnpact-Generattng Devetopment; Commencement of: Occurs upon the

appiication for a zoning cer6ficate for nevvu cOrstruction or mdevelopment.
4
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lon
(13) Land Use TyPe-

Usage of property as Identified in the fee daterminaf
of fhe

schedules of this Resolution. Such land usage types are not eyuivalent to the land use typ

Hamilton Township Land Use i'lan or the Namitton Township Zoning Code.

T^H^IIi?S^li!
(14) Major oa way y em: anais au _ "^, A.v

excluding US 22 and SR 48, located `nrithin the Township's unincorporated area and identiBed in the

Township's Major7trooughfare Plan.

(15) Major Roadway System
lmpravemants: improvements that expand the caPacity

of the major roadway system, including but not limited to the acqutsibon of right-af-way, construciion
of new roads, widening of existing roads, intersection improvements, and installation of traffio signals,
Lane recanstruction, sidewalk construcHon, medians, landscaping, sireet lighting and other anciiiary

eompnnents of a capacity-exp^ ndoa ^pa ^r^^^^ inyp i^emen .•^sidered system
improvements when not an integra part

(16) Park
System: Land, facilities and improvements to ToWnship-owned or

maintained land used for recraational purposes, and a^ ava labte^for pnblie use povments made or
instalied by the Township on non-Townsbip property

(17) Park
Sysfem Imprwements: Capitai improvements that result in a net expansion

of the capacity of the park system to serve new development. Remodeling, replacement or
maintsnanee of edsting equipment or facifities do not constitufe park system improvements.

(18) Person:
An individual, corporaiion, governmental agency or body, business trust,

estate, trust, partnership, association, two (2) or more persons having a)oint or comrrron Interest, or

any ofher enlity.

(19) Police Protecfion System: Land, facilffies, vehicles and capital equipment owned
.,by.the Township and used for ptoviding police protedion servEces; induding poliees'tations, police
department administrativF offices, training faeiiities, porice vehicles and police equiPme

(20) PolJl ce Profecfron System Improvemerifs: Capital improvements that result in a

net expansion of the capacity of the polfiae protec#ion system to serve new development.
Remodeiing, replacement or maintenance of existing equipment or faciltties do not constiWte police
protaction system improvements, except to the extent that they have the net effect of adding capacity.

10,000 square foo poiice stati n oou d^ aeonabtyD b^e considered
onsiden3d a^system imp oveme t.cing It wdir a

(21) Service Untfs:

(a) For road Impact fees, servlce untis are the vehicle-miies of travel on the

major roadway systera;
(b) For fire and police impact fees, service units ara funetional popuiati^on;

(c) For park impact fees, service unit.s are park equivalent dwelfing units.

5
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(22) System Improvemefrfs

(a) For road impact fees, major roadway system improvements

For fire and potice frnpaet fees, i3re protection system improvements and

police protecPion system improvemen
(c) For park impact fees, park system improvements.

(23) VehFde-Miles Of Travel (VJV77).
The number of vehides traveting duririg a given

}jms period times the distance in miies that tfiese vehides travei.

(24) Vehfde-JVlife-s Of Capaac4lY (VMC):
The maximum number of vehides that can be

accommodated on a roadway limes the length of the roadway in tTriles.

(25) VMC/Vlufi-
Raflo; The system-Ada ratio Of VMC to VMT in the major roadway

system. ZOning
rr- Hamllton

(26) Zoning Certidcate: nhe doou te,rstru^eUure, buvdi gior t^ot either compl es
Township, Ohio whloh ackno''vi^ges that a proposed usvanance s p at use permtt orirr^difrcation PrOvIslons of the xoning ordinance, or is an authorized

M. Time of Fee Obiigation and Payment.

(1) an and after the effective date of this resolution, any person who causes the
commencement of irnirack-gene+'ating development shaH be obilgated at that time to paY the impact
fee, pursuant to the terms of this resoiution. ' lte obiigation to PaY the impact fees shall run with the

land.
(2) The Impact fee shall be determined and paid at the time of issu?^sie for peying

cer8tioate for the devefopFnent. The appricant. for the zoning certifieate shall be respo

the fee.
(g) Once the impact Fee Admfnistrator has been provided with all of tjhe necessary

impact fee shaN be oompleted no laterat
than three bu d.skiess asy

the
s after the data has been providedi the

iV. lrnpact Fee Detennination.

Any person who commences an impact-generating impactfee in accordance
exempted or preparing an independent fee calculation study, shall pay anwith person based

fith the fallowing fee sdtedui es.ere shall be one, single fee imposed upon
upon the foilowing three components.

6
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(1) Road Impact Fee Component.

Land Use 7ype Unit Road impact Fee

iii w,^
Single Family Detached Dwe ng

Mull^ omR $2,857
HoeUMotei o

ft1 fl^
$7,266

RetaiUCommerciai
.° ^• ft000 s1 $4,562

Oft'iclinstitutional q.,
ft000 sq1 $3,512

lndustriai
..,

503$2
Warehouse
Church

1^ ^' ft.
1,000 sq. tt-

,
$2,797

237$3
Schooi 1,000 sq. ft... . .,

8711000 sq.8,1 ,$
Nursing Home ,

ft 212$7
H^pitai 1,000 sq- ,

f shap be uUlized or
Trustees staie i Route 48 or- State impact 22

collected to

(2) Fire Protection and Poliae Profection lmpact Fee Component.

LandUse7Ype Unit

Single-Famiiy Retached DweNing
Mutti-Family bwelling
Hotei/Mote1 Room
RetallCommercial 1,000 sq. ft.
pffic^instiiutional 1,000 sq. ft.
tndustrial

. ft1,000 sqtuse
1,000 sq.1t.

h 1,000 sq. ft
Nursing Home 1,000 sq. ft

sptWi 1000 sq. fk

Fwe
Protection

Fee
$335
$187
$160
$432
$244
$153
$ 97
$ 91
$138'
$244
$244

Police
protection

Fee
$206
$115
$ 98
$265
$150
$ 94
$ ou
$ 56
$ 85
$150
$150

The fire proteation fee and police proter,Fion fee are separate fees that cover distincNy different

faclHtPe.s.

(3) Parks Impact Fee Component.

LandUse.IYpe
Unit ParklmpacEFee

Singie Famiky betached Dweiling $1,^
pwelling

Muiti-Famiiy
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No park component of the impact fee shall be assessed for land use types
other than single4amily detached and muftt-famity.

V. Administrafion of impact Fees.

uf^m Gum sl:l#1lYbY=iaKI,l*IY: 82B'day-per^the

effective date of this resolution, as follows:

(a) No fee shall be charged for zoning certificates issued within the first 90

days after the effective date of this resolution.
one-third

(b) Following the first 90-day period, the fees shali go into effeetv ^S) above,

of tiie rates shown tu the Fee Determination Schedules of Sections IV (1). IV (2) and

rounded to the nearest dollar.

(c) Following 465 days aiter'tiu; eifective date of fils resolut3on, the fees shall
be Increased to tovo-thirds of'the rates shovm in the Fee Determinafion Scheduies In Sections IV (1),

IV (2) and IV (3) above, rounded to the nearest dollar.

(d) Foitowing 820 days after the effective date of this resoiuiion, the fees shall
be lnrxeased to the fult arrtounts of the rates shown in the Fee Determination Schedules in Secfions

IV (1), IV (2) and IV (3) above, rounded to the nearest dollar.

(2) Ff the type of impect generating development is not spenified on the above
schedule, the impact fee administrator shatt determine the fee on the basis of the fee appi"icable to the

most nearly comparabfe type of land use on the fee schedule. The impact fee administrator shail be

guided in the selection of a comparable type of land use by trip generation rates contained in the

most cufrent edition of the report titled TepI$,in the ITE Jouma 1 by the Institute of Transportation

Engineers (fi^), or artides or reports app

(3) in general, lmpact fees shail be paid based on the prfncipal use of a building or
lot For exampie, a warehouse thaf contained,a small administrative office would be assessed-ajt the
warehouse rate for all of the square footage. Shopping centers are assessed at the reta3Ucommeraal
rate, n3gatdless of the type of tenants. For a true mixed-use development, such as one that includes
both residenfiiai and nonresidential development, the fee shali be determined by adding up the fees
that wouid be payable for each use as if It was a free-standing land use type pursuant to the fee

schedule.

(4) ff the type of impact-generating development is for a change of land use type or
for the expansion, redevelopmenf, or modification of an exisiing development, the fee shatl be based
on the net Increase in the fee for the new land use type as compared to the previous iand use type.

(5) In the event that the proposed change of land use type, redevelopment, or
compared to the

o nJfurid of impact fees previously paid.^^bu^^u d`iopmentnet d there^e shail be fe
e

(6) Square feet in tha fee schedule refers to gross floor area as hemin detned.

8
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Vi. i3cemptions.

The foAovfmg shall be axempt from.#he terms of this resoiution and shaU pay no impact
fee. An exemption must be claimed at the time of appiPcaBon for a zoning certificate.

created.
v^era on

(2) Replacement of a destroyed, partially destroyed or moved residential building or
structure with a new building or structun) of the same use and with the same number of dwelGng units
as the otiginal building or structure• This exemption shall not appiy in the case of a destroyed,
,Partially destroyed or moved structure which contains an illegal nonconforming use under the zoning
regulations of Hamilton Township, Ohio.

(3) Replacement of a destroyed, partially destroyed or moved nonresidentiat building
or structure with a new buliding or siruetw'e of the same use and not exceeding the gross floor area of
the original building or Wucture. . : ,

(4) Any development for which a completed applicaf3on fbr a zoning cerlficate was
submitted prior tv the effective date of this resolution, provided that the construction proceeds
according to the provisions of the building permit for which the zoning cert'ificate was issued and the
permit does not expire prior to the complehon ofthe constiroetion. In the event that the buildihg permit

does
developm

befbre
In such caseo,n the ^zon g^cer#iftcate shall not be issued without the payment of the

impact fee. In the event that the developer contends that the development has been completed to an
extent that only insignificant construction remains, such as minor punch iist items. such developer
may apply far relief from the imposit'wn of this fee pursuant to 8ectton 26.07(B) hereunder as an
appeal to the Hamilton Township Board of Zoning Appeals.

(5) The Impact fee adminisbator shall determine the validlty of any claim for
exemption pursuant to the criteria set forth in this resolution. In the eve,nt that the developer contends
that the detennination of the Impact Fee Administrator is not correct,'such developer may appeal
within thirty days of the detennination by the Impact Fee Administrator to the Hamiiton Township
Board of Zoning Appeals pursuant to provision 26.09 (A).

(6) In the event that the Township participates In a joint econamic development
district project, or partictpates In a Cvunty wide economic development project, or throUgh the

exeroise of its Home Rule or statutory pow all ti e im^r^fe^esmmp s a on a plropos^ed
projects, the Trustees may agree to pay some or i^
development or redevelopment from other funds of the Township. The Trustees may consider
promoting the econmic development of the E^'^ am^ de elopmenf project Is Independent from
The right of the Trustees to particfpat
duty to administer the impact €ee coIlection as herein described.

The determination of the ecanamic development project willl be determined, on a
case-by-case basis, on new or expand'mg businesses engaged in_

(a) Warehouse development;

9
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(b) Manufacfiuring^
(c) Officw,
(d) t^isbibutlon, or
(e) Techno[ogY research and devetopment

e cr na e -rmam,y w,uv,. -,----+ --
grent Includes the number and quality of,jobs the project will genetate and maintatn, the.ad valorem
taxes the project will generate and whether the project Is In compiiance with the current version of the

' Townshin Land Use Plan.

To be eagibte for incenYnre considera#ion the business must:

(a) Cre'ate at least 15,qual'^fying-johs to ^1amNton.T.ownship or Warren County

witin 24 months of building construction. A qualtying job Is defined
as a new, fuN-time job,

guaranteed to last at least four years, which did not exist dnring the prtor two years, and has a salary
that exceeds the annual average wage in Hamilton Township, Warren County, Ohio, according to

credible, public data as may be available. -

(b) Make a minimum investment or expansion of $700,000 in the bulding.
ioppr^t'°n is made for the grant or if less,100'0

and/or equipment during the calendar year in which
of its ipvestment fi the original faality before exp

(c) Provide evidence that the proposed use or expansion Is in compiiance
wfth the Hamiito shi¢ i-and Use Ptan and wiil meet the provisions of the Hamitton Townshio

Zonino Code.
(d) Provide on-go9ng company informaNon for monitoring purposas-

Upon the grant approval by the Hamilton Township Trustees, the appiicant will be
required to enter +nto an Economic Development Agreement with the Township which provides•for
such conditfons as the Trustees determine at such time, lnotudingthe abifiq to recoverTownship paid

impact fees as determined by the Trustees.

Any such decision to pay impact fees on behalf of an appNcant shaN be at the

dtscretion °f the Trustees and shall be made purs^nt dentifrom the ijmpaot fee metfiodotogythe
Trustees. Said goals and objectives are Completely epen

yit. tndependent Fee Catcutation.

(1) 1n the event that the proposed development does not comprise a land use type

at the cost of the appN ant} or at the cost
of an independent f°si^cu{ationustudy at the

above, andthe

of the Township in the event that the impact fee admintstrator detw"nes that It shall be appropriate

to conduct such an independentminfstrator any^ that he or sh determi^nas^tfdiatp, drue to the tu

shaD
re,

be iniNated by the impact fee ad
the timing or the location of the proposed development, as well o^C the ^^us^age ^oon and^paerks,
and the iikely impact it witt have upon'^e usage of roadways, p

10
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ffent
irnpacts

less than the
e aotnount whtch the imipadfee would g nerate thiro gh thse of the scheduiesSabove. gY

(2) The preparation of the independent fee calculation study shall be the sole
responsibi6ty and aost of the appticant, antess the impact fee admmistrator determines that it wouid

e appropna or e o 0
case, the cost shalf be bom by the Township.

(3) Any person vjho requests to perform an independent fee calculation study shall
pay an appiication fee for administrative costs associated with the review and decision on such study,

which stra#i be $260.00.

(4) Thq independent fee calculation study, whether iniHated by the devefoper or by
standardsbi@edthe Towns

and

fmpact feehsiudy, and shafl do o
cument the methodoiog es and assumptioncs sed. eciiities used in fhe

(5) An independent fee calculation study submitted for the.purpose of caiculating a
road impact fee, a police and fire impact fee, or a park impact fee shag be based on dat^, informa6on
and assumptions from identified, reputabte sources, provided that

(a) The independent source Is an accepted standard source of iransporiation

engineedng and planning data; or
(b) The independent source ls a local study on trip characteristics carried out

by a quarsfled transportation planner or transportat]on engineer pursuant to an accepted meihodologY

of transportation pianntng or engineering.

11
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(6) The road impact fee component shall be calculated according to the foIlowing

formula.

FEE = VMT x NET COSTIVMT

When::
VMT = TR1PS x'/o NEW x LENGTH + 2

NET COSTNMT = COSTNMC X VMCNMT - CREDiTNMT

TRIPS = Trip ends during an aver-Ige weekday

% NEW = Percent of trips that are primary trips, as opposed to
pass-by or diverted-link trips

iFNG-n•i =
Average tength of a trip on the majot roadway

systam
,,2 = Avoids double-counting trips for origin andl

destination
COSTNMC = Average

cost to add a new daily vehicle-mile afi

capacity
VMCNM3- = The system-wide ass^umed 7 0 demand in the

major ioadway sYstem (assumed
= Revenuq crefit per daify VMT

12
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(7) The police and fire impact fee component shall be calculated according to the

following formula.

(a) For Poline:

1Nhere:

FPOP

UNITS

= UNiTS X FPOPIUNIT
= Number of dwelling units of each housing type in the

development or thousands of square feet of
nonresidentiaf build'mgs of each land use type

FPOPtUNiT = Functional popuiati.on represented by one dwelling
unit of a given housing type or 1,000 squara feet oP
nonresidantiai floor area of a given land use type.
For residential deveiopment, functional population
per unit is 60% of the average household size for
that housing type. For nonresidential devefopment,
the functional popuiation per unit is deterrnined by
the iniiowtng farmuta

Functionai populationf1000 sf = (empioyee
hours11000 sf+ visitor hours11000 sf) +24 hourslday

-NET
COSTIFPOP
NET COSr/SF =

SFlFPOP

Where:

Fmpioyee hours/1000 sf = employeest1000 sf x 8
hrs/day

Visitor hours11000 sf = visitorsl1000 sf x 1 hourlvisit
(1/2 hour for industrial and warehousing uses)

Visitorsl1000 sf = weekday ADT/1000 sf x avg.
vehide mui'rancy - ernpbyeesh1000 sf

Weekday ADTf1000 sf = one-way average daily trips
(total trip ends M 2)

NEf COSTISF x SF/FPOP

Total repiacement cost of existing poiice faciilties
and equipment less outstanding debt divided by

building square fe fee of exising p lice stationsTotal buiid'mg square
divided by total existing residential and
nonresidential development in the township,
expressed in terms of fundional population

13
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(b) For Fire:

FEE

Where:
.plorp - Q(rJ^^- .. 1

UN1TS

= FP NPO x COSTiFPOP

= Number of dwelting units of each housing type in the
development or thousands of square feet of

identiai buiidings of each land use typenonres
FPOp/UN1T = Functional population represented by one dwelling

4 000 square feet ofr

enFor resi
per• unit fs ti0"/o of the average household size for
that housing type. For notxesidentiai development,
the functional popuiation per unit is determined by
the fotiotamg formuia:

Functionai popuiatlonM000 sf = (employee
houts11000 sf + visEtor hours/f 000 si)'- 24 hours/day

,unit of a given housing type o
nonresiden#ial ftoor area of a given land use type.

tial devetopment, functional populationd

HVhere: I

Employee hours/1000 sf = employees/1000 sf x 8

htsiday

Visitor hours/70o0 sf = visitors/1000 sf x I hourfvisfi
(1/2 hour for indusfi-ial and warehousing uses)

Visitorsit0o0 sf = weekday AbT11000 sf x avg.
vehicie occupancy -.employees/1000 sf

Weekday ADT/1000 sf = one-way average daily trips

(total tdp ends } 2)

NET = NET COST/SF x SF/FPOP

G08T/FPOP '
NET COSTlSF

= Total replacement cost of existing fire departmen#
s outstanding debtt lesfacilities and equipmen

divided by building square feet of existing fire
stations

SF/FPOP = Total buiid'ing square feet of existing fire stations

divided by total existing residential and
nonresidential development In the area served by
the fire department, expressed in terms of functional
populatton

14
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(8) The park impact fee component shaii be calculated according to the €ollowing

formuia.

FEE

Where:

EDUs

UNITS

EDUs(UNIT

NET
COSTIEDU
NET
COST/ACR.E
ACRES/EDU

= EDUS x NET CQSTIEDU

UNCfS X EDUslUNIT
Number of dwelling units of each housing type in the
development
Number of Equfvalent DwelPng Units represented by
one dwelling unif o'Fa given housing type
NET COST/ACRE x ACRES/EDU

Total replacement cost of existing park facilities less
outstanding debt divided by existing park acres
6cisting, park acres dh+ided by total existing housing
units in the township, expressed in terms of
Equivatent thwelling Units

(9) The impact fees calculated pursuant to the independent fee calculation shall
apply only to the development being considered.for which the study Is based. It shaq have no bearing
upon prior and subsequent impact fees calculated pursuant to this resolution unless the unique
usage, the nature of the property, the tlming or the location of the development is neariy identicai to
that which was datermtned In the independent study. Further, the Trustees shail utilize such
independent studies in maidng their re-determinatton of the methodology and administratlon of this

fee pursuant to Secfion Xt (5) hereunder.

Vltl. Use of Fees.

(1) A road impact fee account, a fire impact fee account, a police impact fee
aeaount, and a park impact fee account that are distinct from the general fund of the Township, are
hereby created, and the impact fees received shall be deposited'mto the appropriate interest-bearmg
aecount. The Impact fee administrator, in conjunction wiifi the Township Chief Fiscal Offieer, shall

the State Auditort b ..s yobtain appnrval for the establishment and maintenance of these accoun

(2) Each separate account estabkshed above shaD contain only tho.se impact fees
collected pursuant to this resoiution, plus any interest that may accrue from fime to time on such
accounts. Any accrued lnterest shafl be subject to the same restrictions as other funds In the

account.

(3) Monies in each impact fee account shall be used for authorized purposes under
the Resolution on projects which are to be initiated within three years of their collecdon date and are
to be considered to be spent in the order coliected or accrued, on a first inlfirst-out txisis.

15
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(4) The monies in each impact fee account shall be used only for the folIowing:

(a) in the case of road impact fees:

(3) To acquire and construct ma7a' rOadway systam imProvements as
Sif- - - tcasoecor as

Trustees;
ortion of any current orfuture generalani y pce on(ii) To pay debt serv nts tthzit nOt

obligation bond or revenue bond used to finance major roadway ^ t^icat ton a
eme

nd thatstii! pr vide
part of the existing level of service at the time of the last Imp t
capacity to serve new develop+rent;

(ip) As described in subsection iX, Refunds; or

(iv) As described in subsection X, Reimbursements-

(b) In the case of fire impad fees_

{i} To acquire and construct frre system impmvemerns;

(n-) To pay debt servu:e on any pottEon of any currant or future generai
obligation bond or revenue bond used to fmance fire system improvements that were not part of the
existing ievei of service at the fime of the last iinpact fee caicuiation and that still provide capacity to

serve nevv devefopment;

(111) As described In subsection IX, Refunds; or

(iv) As desoribed in subsection X, Reimbursements.

(c) in the case of police impactfees:

(i) To acquire and construct palice proteetiori system improvements;

[i) To pay debt service on any portion of any current or future general
obrigation bond or revenue bond used to finance poiice protection systam impsovements that were
not part of the existing level of servke at the time of the last impact fee calculation and that still

provide capacity to serve new development

Ciu') As described in subsection iX, Refunds; or

(rv) As described in subsection X, Reimhursements.

(d) in the case of park impact fees:

(i} To acquire and construct park system improvements;
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n To pay debt service on any portion of any current or future general
obiigafion bond or revenae bond used to fmanee park system improvement;' that were not part of the
e:dsfing level of service at the fime of the last impact fee catcuiatlon and that still provide capacity to

serve new deVelopment;

(lv) As described in subseafion X, Reimbursements.

The monies in the road impact fee acceunt, the fire impact fee account, the
police impact fee account, and the park impact fee account shall not be used for the following:

(a) Rehabilitation, teconstrucNon, repiacement or maintenance of exisfing

facilities;

(b) pngoing operationai costs; or igation

(c) bebt service for any portion ofem irovsmentalthatlwere pa^of the
revenue bond that was used to finance major roadway sys
exisiing level of service at the time of the last Impact fee caiculaGons, or that were not used to finance
major roadway system improvements, the debt service for any portion of the past general obligation
bond or revenue bond that was used to finance fire protection or police protection system

the I fee
impnavements that were part of the existing level ^ ction system nimP vements, onrt^he debt
calcuk^tion, or that was not used to flnance fire or poii profe
sevice for any portion of the past general obligation bond or revenue bond that was used to finance

park improvemerft.

iX. Refunds.
are iniUated

(1) All funds coiiected by the impactfee shall be spenton prol ^^hh 3 above. Any
within three years of the w8eetlon of suoh fees as provided in Section VIII, pa the date on which
monies in the impact fee fund that have not been spent wtthin seven (7) Y^rs after
such fee was paid shall be retumed to the current owners with Interest since the datd of payment.
These payments shatl be made to the owners at the fime fhat the refund is Issued regardless of the

ownership at the tune that the impact fee was calculated and coilected.

(a) Notice of the right to a refund, fnciuding the amount of the refund and the
procedure for appiying for and receiving the refund, shall be sent or served In writing to the present
owners of the property within thirty (30) days of the date the refiand becomes due. The sending by
regular mafl of ihe notices to all present owners of record shall be sufHcient to satisfy the requirement

of notice.
The refund shaN be made on a pro rata basis, and shatl be paid in fullb( )

wifhin rimety (90) days of the date upon which the refund becomes due.

(2) A refund shall be ava'lable to the appricant if, after obtaining the zoning certificate
and paying the impact fee, the applicant detetmines not to buitd, construct or create the
impact-Generating Development, and has not commenced work or caused improvements fheraon_

17
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X. {telrnbursements.

(1) Credit for reimbursements from impact fees collected̂ ^nthô Township shall be

pn^vided for contibuUons toward the cost of major roadway system P

(a) A - _ _ att.`.

have been completed and have been accepted by the Township.

(b) No credit will be applied to the mad impaot fee for dedication of right-of-
way, since no right-of rvay costs were induded in the calcula6on of #he road impact fee. No credit wiil
be appfted to the road impact fee for Improvements to the major roadway system that primarily serve
trafkc generated by ihe appiicant's project, such as acceleratironfdeceieration lanes into and out of the

prolecL

(2) In order to receive credit for system improvements, the developer shall submit
complete englneering drawings, specifications, and constructlon cost estimates to the Impact fee
administrator. The impact fee adminlstrator shall det"ne the amount of credit due based on the
information sulimftted, or where such informat3on is Inaccurate or unreliable, then on aitemative-
engineering or constrvction costs acceptable to the impact fee administrator.

(3) To quaiify for an Impact fee reintbursement credit, the developer must enter into
an agreement wiih the Township. At a min'rmum, the deveioper agreement shall specify the amount
of the credit, and within how many years the developer will be reimbursed from Impact fees collected
by the Township, assuming adequate funds are available for such repayment.

(4) The Township will allocate a maximum of 75 percent of annual Impact fees
collected ta reimburse developers for aligible Improvement credits. If the amount allocated for
reimbursements is not sufficient to make all payments due to developers for that year, each
deveioper.vnll receive a pro rata share of the amount owed, and the unpaid amount wdl added to the
amount owed for the followtng year. If less than 75 percent of annual impact fee collections is
required for reimbursements in any given year, the remainder may be used for public project

expend-dures. '

(5) Credits ptovided pursuant to this resolution shall be valid from the effective date
of such credits until ten (10) years after such date. The effective date of the credit shall be
documented as follows: The date the Development Agreement required in Section X(3) Is exacufed.

(6) Aevelopers may obtain Impact fee offsets for system improvements completed
prior to the effectlve date of this resolution. Appiication for such offsets must be made, on forms
provided by the Township, within one (1) year after the etTedtve date of this resoluticn. In the event
that the subdivision for which the offsets are dairned Is par6aliy completed, the amount of the offsets
shali be n:duced by the amount of the Impact fees that would have been charged for the completed
portion of the subdivision had this resoluUon been In effeet In the event that the subdMsion has
been fully completed, no ofFsets shall be issued. If some offsets are warranted, the Impact fees
otherwise due for zoning certificates issued within the subd'rvision shail be waived or reduced unfil the
amount of the offset for the subdivision has been exhausted. In no case shall any such oEfsets be
transferable to zoning certitieates issued outside the subdivision for which the system improvement

was made.
18

A-58



P59

7ct. Miscellaneous Provisions.
the

(1) Nothing in this resolution shall restrict the Township from ree ui hether
construction of reasonable project improvements required to serre the development proj ct, w
or not such Improvements are of a type for which credits are avai ►able under subsection X,

(2) Tha Impact fee administrator shall maintain accurate records of the impact fees
paid, including the name of the person paying such fees, the project for which the fees were paid, the
date of payment of each fee, the amounts receivad in payment for each fee, and any other matters
that the Hamilton Township Board of Trustees deems appropriate or necessary to the accurate
acoounting of such fees. Records shall be avaitable for review by the public during narmal business

'hours and with reasonable advance notice-

(3) Annually, the impact fee administrator shall present to the Hamilton Township
Board of Trustees a proposed capital improvements program fhet shall assign monies from each
impact fee fund fo specific projacts and related expenses for efigible lmprovements of the type for
eohich the fees in that fund were paid. Any monies, including any accrued interest, not assigned to-

IX,
specific a ^r subsection X, iZeimbursements, shall be retain d'm the dsame Impact fee fun d cuntil

the naxtfiscal year.
(4) If an impact fee has been calculated and paid based on a mistake or

misrepresentation, ft shall be recalculated.

(a) Any amounts overpaid by an apprrcant shall be refunded by the impact fee
administtator to the applicant within thPrty (30) days after the acceptance of the recalculated amount,

with interest since the date of such overpayment

(b) Any amounts underpaid by the applicant shau. be paid to the impact fee
administr,ator vnthin thirty (30) days after the acceptanee of the recalculated amount, with interest

since ifia date of such underpayment . -

(c) In the case of en underpayment to the impact fee administrator, the
fee

Township shall not issue arry add'itional parmiis or ap,pr^va^for ed, projectif amounts owed to the
was previously underpaid unb'i such underpayme
Township are not paid within such thirty (30) day perwd, the Township may also resctnd any permits
issud in reliance on the previous payment of sucb impact fes•

(5) The impactfees and the administrative pnocedures establishedby th'he effectiven
shall be reviewed by the Hamifton Tovunship Board of Tnastees within three (3) years
date of this resolution, and then at least every five (5) years thereafter•

Xil. • Appeals.

Any determinat'ion made by the Impact fee administrator charged with theadms ^ti^
of any part of this resoiution may be appealed to the Township Board of Zoning Appeals
(30) days frorn the date of the decision appealed. In the event that the detertninatSon of the Boara of
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Zoning Appeais is quesfioned or chalienged by either the developer or the Impact fea administrator,
the right to appasi to the judicial system shall be governed by Revised Code Secfion 2506.

xiii. violation.
r la in to e admPnlstrat'ron of this

resoiution, irtcluding vV^out Fimitation fhe furnishing of false information regardin9 ihe sxpected size,
use, or impacts from a proposed development, shaii be a vlolatton of this resolution•

XN. severab0ity.
if any section or component of this Resoiution Is held to be invalid by the 8nai decision

of any Court of competent jurisdiction, such decision shall not affect the validity of.the remaining
seations and components of this Resoiution. The Hamilton "fovmship Board of Trustees declarns that

uld
Ione
t

sedionsdor
thisco Ponents would be declared invaiidm^nent thereof despite the fact thatmhave

Read on the foilowing dates: April 18, 2007; May 2, 2007.

Mr /Ms. moved adoption of the foregoing Amended Resolution, being
seconded by MrJMS. Upon call of the roU, the following vote resulted:

Mr. Bishop -Aye Nay
Ms.Ehling-Aye Nay
Alir. Munoz-Aye Nay

The original Resolution was pubCished by summary on the fo0owing dates: March 29, 2007 and

April 5, 2007 in the Westem Star and Pulse Journal newspapers.
^

This Amended Resoiu#ion adopted th^007. day of 2007 to take

effect on

Jacquafine Terwilieger, Chief Fiscal Otficer

i, dacqualine Terwilleger, Chief Fiscal OfBcer of Namiiton Township, Warren County, Ohio,
hareby cettify that the foregoing is taken and copied from the record of the proceedings of said
Township Trustees of Hamiiton Township, and fhat it is a true and accurate representaiion thereof.
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VVlfnass my sfgnature this day of , 2007.

Jacauaiine Terwilleger Ghief Fisoal Officer

Approved as to form:

Law Director

This Amended 12esolutlon was pubGshed 'by summary in the Western Star and Pulse Jourrmak

newspapers on the foliowing dates: , 2007,
2007.

Jacquaiine Terwiiieger, Gh3ef Fiscal C>R'ioer
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TITLE 5. TOWNSHIPS
CHAPTER 504. LIMITED HOME RULE GOVERNMENT
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ORCAnn. SQQQ¢ (2011)

§ 504.04. Exercise of home rule powers; limitations; officers; conflicts with municipal or county laws

(A) A township that adopts a limited home rule government may do all of the following by resolution, provided that
any of these resolutions, other than a resolution to supply water or sewer services in accordance with sections 504.18 to

504.20 of the Revised Code, may be enforced only by the imposition of civil fines as authorized in this chapter:

(1) Exercise all powers of local self-govemment within the unincorporated area of the township, other than
powers that are in conflict with general laws, except that the township shall comply with the requirements and
prohibitions of this chapter, and shall enact no taxes other than those authorized by general law, and except that no
resolution adopted pursuant to this chapter shall encroach upon the powers, duties, and privileges of elected township
officers or change, alter, combine, eliminate, or otherwise modify the form or structure of the township govetnment
unless the change is required or pemiltted by this chapter;

(2) Adopt and enforce within the unincorporated area of the township local police, sanitary, and other similar
regulations that are not in conflict with general laws or otherwise prohibited by division (B) of this section;

(3) Supply water and sewer services to users within the unincorporated area of the township in accordance with

sections 504.18 to 504.20 of the Revised Code;

(4) Adopt and enforce within the unincorporated area of the townsbip any resolution of a type described in
section 503.52 or 503.60 of the Revised Code.

(B) No resolution adopted pursuant to this chapter shall do any of the following:

(1) Create a criminal offense or impose criminal penalties, except as authorized by division (A) of this section or
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by section 503.52 of the Revised Code;

(2) Impose civil fines other than as authorized by this chapter;

(3) Establish or revise subdivision regulations, road construction standards, urban sediment niles, or storm water
and drainage regulations, except as provided in section 504.21 of the Revised Code;

(4) Establish or revise building standards, building codes, and other standard codes except as provided in section

504.13 of the Revised Code•,

(5) Increase, decrease, or otherwise alter the powers or duties of a township under any other chapter of the

Revised Code pertaining to agriculture or the conservation or development of natural resources;

(6) Establish regulations affecting hunting, trapping, fishing, or the possession, use, or sale of firearms;

(7) Establish or revise water or sewer regulations, except in accordance with section 504.18, 504.19, or 504.21 of

the Revised Code.

Nothing in this chapter shall be construed as affecting the powers of counties with regard to the subjects listed in
divisions (B)(3) to (5) of this section.

(C) Under a limited home rule govemment, all officers shall have the qualifications, and be nominated, elected, or
appointed, as provided in Chapter 505. of the Revised Code, except that the board of township trustees shall appoint a
full-time or part-time law director pursuant to section 504.15 of the Revised Code, and except that a five-member board

of township trustees approved for the township before September 26, 2003, shall continue to serve as the legislative
authority with successive members serving for four-year terms of office until a termination of a limited home rule

govemment under section 504.03 of the Revised Code.

(D) In case of conflict between resolutions enacted by a board of township trustees and municipal ordinances or
resolutions, the ordinance or resolution enacted by the municipal corporation prevails. In case of conflict between
resolutions enacted by a board of township trustees and any county resolution, the resolution enacted by the board of

township trustees prevails.

ffiSTORY:

144 v H 77 (Eff 9-17-91); 145 v H 579 (Eff 7-13-94); 148 v H 187 (Eff 9-20-99); 149 v H 94. Eff 9-5-2001; 150 v
H 95, § 1, eff. 9-26-03; 150 v H 411, § 1, eff. 5-6-05; 151 v H 23, § 1, eff. 8-17-06; 152 v S 97, § 1, eff. 1-1-08.

NOTES:

Section Notes

The effective date is set by § 3 of 152 v S 97.

The effective date is set by section 179 of H.B. 95 (150 v --).

EFFECT OF AMENDMENTS

152 v S 97, effective January 1, 2008, corrected intemal references.

151 v H 23, effective August 17, 2006, added (A)(4); added "or by section 503.52 of the Revised Code" to the end
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of (B)(1).

Related Statutes & Rules

Cross-References to Related Statutes

Advising of prosecuting attomeys, township law directors, RC § 109.14.

Clerk of court, RC § 1901.31.

Costs and receipts of county-municipal courts, RC§ 1901.02.4

Jurisdiction over violations of township resolutions, RC § 1901.18.2.

Legal adviser; additional counsel; exceptions, RC § 309.09.

Municipal or township prohibition of businesses, RC § 3730.11

Removal of area of municipal corporation from township, RC § 709.50.

Violations of township resolutions, RC § 1907.01.2.

Case Notes & OAGs

LEGAL COUNSEL.

The board of township trustees of a township that has adopted the limited self-govemment form of township
govemment under RC Chapter 504. may not enter into a contract with the prosecuting attomey of the county for the
purpose of employing the prosecuting attomey as additional legal counsel to represent the township and its officers in

their official capacities and to advise them on legal matters: OAG No. 94-085 (1994).


	page 1
	page 2
	page 3
	page 4
	page 5
	page 6
	page 7
	page 8
	page 9
	page 10
	page 11
	page 12
	page 13
	page 14
	page 15
	page 16
	page 17
	page 18
	page 19
	page 20
	page 21
	page 22
	page 23
	page 24
	page 25
	page 26
	page 27
	page 28
	page 29
	page 30
	page 31
	page 32
	page 33
	page 34
	page 35
	page 36
	page 37
	page 38
	page 39
	page 40
	page 41
	page 42
	page 43
	page 44
	page 45
	page 46
	page 47
	page 48
	page 49
	page 50
	page 51
	page 52
	page 53
	page 54
	page 55
	page 56
	page 57
	page 58
	page 59
	page 60
	page 61
	page 62
	page 63
	page 64
	page 65
	page 66
	page 67
	page 68
	page 69
	page 70
	page 71
	page 72
	page 73
	page 74
	page 75
	page 76
	page 77
	page 78
	page 79
	page 80
	page 81
	page 82
	page 83
	page 84
	page 85
	page 86
	page 87
	page 88
	page 89
	page 90
	page 91
	page 92
	page 93
	page 94
	page 95
	page 96
	page 97
	page 98
	page 99
	page 100
	page 101
	page 102
	page 103
	page 104
	page 105
	page 106
	page 107
	page 108
	page 109
	page 110
	page 111
	page 112
	page 113
	page 114
	page 115
	page 116
	page 117
	page 118
	page 119
	page 120
	page 121

