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STATEMENT OF INTEREST OF AMICUS CURIAE

Amicus curiae Ohio Home Builders Association, Inc. (OHBA) is a 5,500 member

trade association representing home builders, land developers and their associate vendors

in a legislative and regulatory capacity on a statewide basis. OHBA serves its

membership by taking a proactive approach to state issues and legislation to promote the

residential construction business. As Ohio's premier home building industry

representative, OHBA represents an industry that creates significant economic growth in

Ohio while also advocating for statewide policies that foster the public's ability to obtain

affordable housing.

As the only statewide association representing the residential construction and

land development industry, OHBA has unique insight and perspective in determining

what impact Ohio's existing land use, planning, and zoning laws have on its membership

and their ability to provide affordable housing opportunities in Ohio. The goal of our

membership is to provide safe, quality, affordable housing to all of the citizens of this

great state. OHBA has experience examining local government issues such as impact fee

legislation and regulation. Such land use planning and zoning regulations have a direct

impact on affordable housing in Ohio.

When coupled with the poor economic conditions that continue to persist in Ohio,

permitting a township to levy an impact fee will be very detrimental to the residential

construction industry, not just in Hamilton Township, but throughout the state of Ohio.

An approval by the Court in this case will undoubtedly lead to other townships across

Ohio adopting similar policies to impose an impact fee. Such an approval will certainly
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stifle the little growth we do have in this state and make housing less affordable in

desirable communities.

Appellee Hamilton Township passed Amended Resolution 2007-0418 on May 2,

2007 permitting the township to charge impact fees for new development. The

resolution imposing impact fees is in direct conflict with our goals as an industry and

association. OHBA has a compelling interest in the outcome of this controversy for a

very basic and simple reason - a finding of Hamilton Township's impact fee to be legally

enforceable will have an extremely negative impact on the ability of OHBA members to

provide affordable housing opportunities in townships throughout Ohio.
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ARGUMENT

L Approval of the Impact Fee in Hamilton Township will result in the

unintended consequences of creating country clubs in Ohio's townships

For over 200 years of statehood, Ohioans have had the ability to freely move from

one community to the next without paying an initiation fee like the one passed by

Hamilton Township. Citizens moving into this desirable community now have to pay an

initiation fee any time they want to build a new house in that community. This resolution

is discriminatory on its face and a direct attack on affordable housing. It pits new

residents of the township against the old residents and wealthy people against middle and

lower income earners. Such a policy should not be endorsed here in Ohio.

In the last decade, land development and residential construction has increased in

rural townships for a variety of reasons, notably affordability. Some townships have

welcomed development by viewing it as an overall boon to the local economy. However,

other township governments have not welcomed this economic growth. Although most

Townships that have welcomed development generally view it as a positive, some simply

view it as a cash cow for the local government.

On May 2, 2007, Appellee Hamilton Township passed Amended Resolution 2007-

0418 (Resolution) permitting the township to charge impact fees for new development. 1

This impact fee resolution begs the question of whether Ohio should be a state that allows

local townships to become exclusive country clubs or to continue as all inclusive

communities. In Hamilton Township, if you want to live there as a new resident, one

must pay an entrance fee to the community in the form of an impact fee. That entry fee is

' Hamilton Township Amended Resolution No. 2007-0418 at 4.
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$6,153.00 for a single family detached dwelling and $4,005.00 for a multi-family

dwelling. Only a wealthy homeowner can afford an additional $6153 in entrance fees to

the community. Unfortunately, impact fees will ultimately divide our local communities

for the minimal benefit of providing very little financial assistance to Ohio's few thriving

and growing connnunities.

Impact fees will also add to the difficulty of passing local school, fire or police

levies because new residents will be reluctant to vote for a levy having just paid for a new

resident impact fee. The stigma created by the fee will leave new residents disgruntled

and with the feeling that they have already paid their fair share and do not need to

contribute to operating levies. In fact, the Resolution specifically requires $335 to go to

fire protection fees and $206 of each fee to go to police fees. 2 None of these fees take

into account the fact that each new homeowner will be paying annual property taxes that

would be dedicated to such services. It means essentially that the impact fee is a tax on

top of the property taxes. If operating levies begin to fail, all of the township residents

will suffer the consequences of imposing an impact fee on new residents. Again, this will

result in a disproportionate effect on the lower income areas of the community.

Along with concerns about dividing a community, permitting townships to levy

impact fees will hold those local govermnents less accountable to be fiscally responsible.

There will be no incentive to control costs on new capital projects if money is coming

from new residents and not the traditional tax revenue. Local governments will use the

additional revenue collected through impact fees as a windfall and an opportunity to

ZIdat7.
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spend lavishly. Such a disincentive to be fiscally prudent is especially troublesome in

this current economy.

Finally, this Court must consider the strained economic times of the day. Sanctioning

a local government to extract extra fess/taxes from an industry that is struggling when

new development brings so many benefits to the local govemment is not good public

policy for the Ohio economy. Such a policy will result in local governments telling poor

people to stay out by imposing impact fees. Only the rich will be able to enter into this

country club which, by its nature, excludes people. This policy adopted by Hamilton

Township is no different.

II.• Ohio law does not grant a limited home rule township the power to levy an impact

fee on new development

Ohio townships are a creature of statute with powers established throughout the

years by the General Assembly. Generally, townships are governed by Title 5 of the

Revised Code. Approximately twenty years ago, the Legislature created a new political

subdivision that is a hybrid of a municipality and a township: a Limited Home Rule

Township. Chapter 504 governs the powers and operations of a limited home rule

township. Such a township is granted some powers that were traditionally reserved for a

municipality and stretch beyond the powers of a normal township. Limited home rule

townships view themselves on par with municipalities regarding powers of local

government. However, there is one big difference between the two entities that is at the

center of this impact fee dispute; Townships derive their power by pure statutory

delegation rather than the Ohio Constitution as in a municipality.
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A municipality is granted powers of local government through the Ohio

Constitution and specifically through what is commonly called the Home Rule

Amendment. It states in part:

Municipalities shall have authority to exercise all powers of local
self-government and to adopt within their limits such local
police, sanitary and other similar regulations as are not in
conflict with the general laws 3

Because the powers of a municipality are conferred upon them by the

Constitution, the General Assembly cannot infringe upon that authority. In other words,

there are no restrictions on the powers of local self-government. There are, however,

restrictions upon regulations adopted regarding police, sanitary and other similar

regulations as a municipality cannot adopt such regulations if they are in conflict with the

general laws of this state. Such general laws are all of the provisions of the Ohio Revised

Code.

In contrast, since a township is a creature of statute and not the Constitution, its

powers can be limited by the General Assembly. Limited home rule townships have been

granted certain powers of local self-government and most importantly have restrictions

on that power. In determining whether or not a limited home rule township may levy an

impact fee on new development, this Court must first consider whether or not the

township has the statutory authority to levy such a fee. There must be some express

authority given to the township in order for such a fee to be valid.

An examination of the Revised Code § 504.04 identifies such powers and

restrictions in relevant part:

(A) A township that adopts a limited home rule government may do all
of the following by resolution, provided that any of these resolutions,

3 OH. CONST., Art. XVIII, § 3.
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other than a resolution to supply water or sewer services in accordance
with sections 504.18 to 504.20 of the Revised Code, may be enforced
only by the imposition of civil fmes as authorized in this chapter:
(1) Exercise all powers of local self-government within the
unincorporated area of the township, other than powers that are in
conflict with general laws, except that the township shall comply with
the requirements and prohibitions of this chapter, and shall enact no

taxes other than those authorized by general law, and except that no

resolution adopted pursuant to this chapter shall encroach upon the
powers, duties, and privileges of elected township officers or change,
alter, combine, eliminate, or otherwise modify the form or structure of
the township government unless the change is required or permitted by

this chapter; °

Unlike a municipality's powers of local self-government, the powers of local self

government in a limited home rule township are qualified. Since the powers are

conferred upon a township via statute, a limited home rule township in Ohio may only

enact resolutions based on powers granted by the General Assembly. The power to levy

a tax or an impact fee must be explicitly stated in the Revised Code in order for a

township to validly enact such a tax. The statute clearly prohibits the township's ability

to enact a tax and there is no grant of authority to levy an impact fee. The Resolution

fails to comply with the Revised Code because the powers established in the statute do

not specifically permit Hamilton Township to levy impact fees on new development and

the impact fee is an illegal tax masked as an impact fee which is prohibited under Revised

Code 504.04. 5

The Township's impact fee resolution violates the limits under Chapter 504

because it enacts a power of local self government that has not been conferred upon a

limited home rule township. A plain reading of the statute reveals that the township has

not been expressly granted the ability to levy an impact fee. Since there is no express

° Ohio Revised Code § 504.04 (A)(1) (Emphasis Added).
5 Id.
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grant of authority in the statute, the township cannot levy an impact fee. The second part

of the argument is slightly more complicated, but yields the same results.

A tax is a tax. Everyone knows a tax when they see one. This situation is no

different. Hamilton Township has cloaked the new tax permitted by the Resolution in the

name of an impact fee. Impact fees are attractive to both long-time residents and local

govemments so it is not surprising the Township decided to use the term "impact fee" as

a euphemism for a tax. It is much easier for the local public to understand and support.

If it was called a tax, it would be unpopular and not many would support it. Thus the

Impact Fee Resolution was a perfect way to raise revenue for the township without

raising too many eyebrows around the community.

In addition to not wanting to draw the ire of the local public as a result of the tax

increase, the township had to comply with the Ohio Revised Code. Since a limited home

rule township cannot levy a tax under Section 504.04, it had to call the tax an impact fee.6

Generally, a fee is charged in exchange for a service provided by the government. A fee

also is generally based on the cost of the service to the govennnent. Hamilton Township

did not subscribe to these general rules. The impact fees obviously went far beyond the

value of the services provided by the govermnent. The developer, under this Resolution,

is paying both an application fee for a zoning permit and the impact fee on top of that fee.

The double fee is a tax on new development and should not be considered valid because

it goes well beyond the value of service.

This Court must consider in these difficult economic times that local governments

will continue to try to push the limits of the law when it comes to imposing taxes as fees.

6Id.
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Most local government budgets are strained and many will be looking for new sources of

revenue. If the source of revenue is a tax, then it should be levied in accordance with

Ohio law. Local governments should not be allowed to tax new development as a

revenue source without first complying with the Revised Code.

The analysis here comes down to a simple conclusion. The General Assembly

did not confer the power to levy an impact fee on a limited home rule township. Second,

and the impact fee permitted by the Resolution is a tax prohibited by Revised Code §

504.04, and must be invalidated by this Court.

III. Hamilton Township's Impact fee violates Ohio law because the amount of the fee

is not proportional to the need created by new development

Even if one were to assume that Hamilton Township has been granted the

authority to impose an impact fee under the Revised Code, the amount of the fee in this

instance is not proportional to the need created by new development, therefore it violates

Ohio law. Hamilton Township has relied on "The Impact Fee Study" (the methodology)

which was prepared for the Township by Duncan Associates, initiated in July 2006 and

completed in February 2007, and accepted by the Hamilton Township Board of Trustees

in March 2007.7 The methodology upon which the Township relied is flawed because it

does not demonstrate the requisite reasonable relationship between the impact fee and the

benefit to the developer.

This Court has previously established a dual rational nexus test to determine

whether or not an impact fee levied by a city is valid. 8 Although that case involved only

' Supra at 4.
$ Home Builders Ass'n ofDayton & the Miami Valley v. Beavercreek 89 Ohio St.3d 121, 729 N.E.2d 349,

Ohio, 2000.
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a roadway impact fee the rationale and the test for a valid impact fee is analogous to

police and fire, and park impact fees. Likewise, if this Court determines a limited home-

rule township has the power to levy an impact fee, the same dual nexus test applied to the

city of Beavercreek should apply to Hamilton Township.

In applying the test to Hamilton Township, the township's impact fee

methodology fails the dual nexus test. Specifically, the test requires the township to first

demonstrate that there is a reasonable relationship between the township's interest in

constructing new roadways and parks and providing police and fire service in the new

developments and if a reasonable relationship exists, it must then be demonstrated that

there is a reasonable relationship between the impact fee imposed by the township and

the benefits accruing to the developer from the construction of new roadways, parks and

the police and fire service. The first prong of the test determines whether the Resolution

is an appropriate method to address the township's stated interests, and the second prong

assures that the city and developers are paying their proportionate share of the cost of

new construction. 9

Hamilton Township's Resolution violates both prongs of the dual nexus test.

First, the resolution is not an appropriate method to address the township's stated interest

because the methodology is wholly flawed. It does not account for any benefits received

by the township as a result of the new development. A common argument for impact

fees is that residential development does not create enough tax revenue to cover the cost

of additional infrastructure and maintenance. This argument is false. New residential

development brings with it many financial benefits to a local government.

' Idat9.
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The methodology does not account for any benefits to the local government. It

fails to take property taxes that will be generated by the new development into

consideration when determining the appropriate amount for an impact fee. hi addition to

the tax revenue, development brings jobs and ongoing revenue generated by the

construction of single family homes. For example, it is estimated that in the first twelve

months after purchasing a newly built home, owners contribute to the local economy by

farnishing, decorating and otherwise improving their homes. The methodology used by

the township is not appropriate because it does not account for any of these factors when

determining the correct amount of an impact fee for Hamilton Township. The

methodology uses a fancy formula and purported equitable analysis, but property taxes or

other sources of income to the township, as a result of new development, are

conspicuously absent from the formula. Such omissions can only result in one self-

serving conclusion. That impact fees to be charged can be very high and be considered

an appropriate method to address the Township's stated needs. Since the methodology is

inherently flawed for the above reasons and Hamilton Township has relied upon the

methodology in enacting its Resolution, the impact fee fails the first prong of the test.

The methodology also fails the second prong of dual nexus test: the city and

developer are paying their proportionate share of the cost of new construction. In the

methodology, Duncan Associates explains in great detail how much a road ($3964),

police and fire ($541) and a park ($1648) costs per residential unit. 10 Even if the Court

accepts these numbers to be valid or reasonable, the study fails to account for a portion to

be paid by the township. The township, as a local government, is responsible for at least

10 Duncan Associates Hamilton Township Impact Fee Study at Page 1.
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a portion of the costs to build a road or a park and to provide police and fire service to all

residents, even new ones. The second prong of the test requires that there is a reasonable

relationship between the impact fee imposed by the township and the benefits accruing to

the developer from the construction of new roadways, parks and the police and fire

service. The developer is not receiving any benefit. The developer is shouldering the

entire cost of the impact fee. Justice Pfeifer, in his dissent in Beavercreek, stated: "Even

though this is an incredibly light standard, it is not clear that developers will receive any

benefit. After all, Beavercreek is not obligated to contribute any of its own money and the

impact fee money alone is insufficient to pay for the entire cost of the roadway

improvements. How can there be a reasonable relationship between certain impact fees

and uncertain benefits?" lt Justice Pfeifer's question was poignant and is applicable to

the current case. There is no benefit to the developer in the township resolution. If there

is no benefit, then it fails the second prong of the dual nexus test and is therefore invalid.

In its resolution, Hamilton Township attempted to confer a benefit upon the

developer in the form of credits given to the developer against the impact fee. These

credits are not a benefit for a couple of reasons. Hamilton Township provides that credits

will be given for contributions to major roadway system improvements. However, in the

same section, the resolution states "no credit will be applied to the road impact fee for

improvements to the major roadway system that primarily serve traffic generated by the

applicant's project, such as acceleration/deceleration lanes into and out of the project." 12

Here, the Township attempts to give a credit to the developer, maybe as a way to

" Home Builders Ass'n ofDayton & the Miami Valley v. Beavercreek 89 Ohio St.3d 121, 729 N.E.2d 349,

Ohio, 2000, Pfeifer, J., dissenting.
" Hamilton Township Amended Resolution No. 2007-0418 at 18.
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contribute to the development. However, a developer would only receive credit if it

made improvements outside of the development area. Nonnally, a developer would not

make such an improvement unless it was required to do so by the local government. No

credit is given if a developer makes improvements on a highway that may be affected by

the development if the developer desired to earn a credit. Under this scenario, not only is

the township not contributing its proportionate share to the development, it actually

would benefit from improvements to roadways not affected by the development. The

credit system set up in the resolution is basically a way for the township to appear to be

contributing to the development in the form of a credit, when in reality it is not

contributing at all. In fact, it is gaining something. Since the township is essentially

benefitting twice from the developer and not conferring a benefit to the developer, it fails

the second prong of the dual nexus test and is therefore invalid.

IV. Conclusion

For the foregoing reasons, OHBA urges this Court to invalidate Hamilton Township

Amended Resolution No. 2007-0418 permitting the township to levy impact fees on new

development.
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