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INTRODUCTION
- This case pits the integrity of Ohio’s system for liquidation of failed insurance companies,
which is. designed as a public-protection process iﬁ open court, against a party’s demand to send
a dispute to private arbitration. Ohio’s comprehensive system for liquidating insurers (the
“Liquidation Act,” R.C. Chapter 3903) directs the Superintendent of the Ohio Department of
_.Insurance, in her capacity as a éourt-appointed Liquidafor,l to secure an insurer’s assets and
resolve its liabilities under the guidance of ene' forum, the Franklin County Common Pleas -
Court. Here, she secks to do just that, as she is in the midst of iiciuidating the assets of American
Chambers Life Insurance Company (“ACLIC”). She seeks to recover from ACLIC’s former
auditof, Defendant-Appellant Ernst & Young, LLP (“E&Y™), based on claims that E&Y violated
Ohio law in the audits it conducted before ACLIC .was liquidated, and that E&Y received
preferential payments from ACLIC before the liquid.ation. The Liquidation Act provides for -
both claims to be brought in’the Franklin County Common Pleas Court. But E&Y insists that the
Superintendent’s claims must be sent to arbitration, because E&Y’s engagement letter for the
ACLIC aﬁdit included a mandatory arbitration clause, and E&Y insists that the elause' binds the
Superintendent as ACLIC’s purported successor. _The Superintendent urges the Court to hold, as
the appeals court did, that the Liquidation Act precludes enforcement of a pre-insolvency private
arbitration agreement against the Superintendent. |
The Liquidation Act is a specific, detailed system for administering insurance company
liquidations and any related claims, so to the extent that it conflicts with Ohio’s general policy

favoring arbitration, the Liquidation Act governs. Indeed, on its own terms, Ohio’s Arbitration

' Ohio’s current Superintendent of Insurance, and thus the Liquidator and the Plaintiff-Appellee
here, is Lt. Gov. Mary Taylor, On January 10, 2011, she replaced Superintendent Mary Jo
Hudson, who was the named Appellee when E&Y appealed to this Court.



Act does not apply where other laws trigger non-enforcement, and the Liquidation Act is such a
law.

Also, the Arbitrat_ion Act, under this Court’s precedent, does not bind non-signatories to an
arbitration clause, and the Superintendent did not sign the engagement letter containing the
clause at issue. E&Y’s attempt to bind the Superintendent, 4by portraying her as ACLIC’S
successor in interest or as “standing in the shoes” of ACLIC, fails because it ﬁﬁldamentally
misapprehends the nature of the Superintendent’s role in a liquidation. The Superintendent,
when acting as a Liduidator, serves in a distinct legal capacity pursuant to the Liquidation Act
and the Liquidation Order appointing her to serve in that capacity. She does not “stand in the
shoes” of a failed insurer, or its former management or current shareholders, for all purposes.
While she does succeed to the failed insurer’s intérests in certain respects, by taking over its
assets and liabilities, she acts with a completely differgnt statutory purpose, and she deploys
unique _statutory tools to meet that purpose. The Liquidation Act directs her to protect the
creditors and the general public, including policyholderé and claimants of all types, a,nd she does
S0 to thé exclusion of any consideration of the. compény or shareholdérs’ interests.

Moreovef, the Liquidatlion .Act is premised on having a centralized system for resolving
liquidations and related. claims against, or by, the failed insurer. The Liquidation Act provides
that the liquida_tion itself éan be brought only in the Franklin County Common Pleas Court, and
all claims against the estate of the liqﬁidated insurer must be brought there. The statute also
authorizes the Superintendent to bring claims against others, to bolster the estate’s assets, in the
same court. Allowing those claims to be .re-r(;uted to private arbitration undercuts the

Liquidation Act’s comprehensive framework. That is especially so when the Superintendent and

another party have claims against each other, as such opposing claims must be setoff—but that



does not work if the claim against the Superintendent is in the liquidation court, as it must be, -
while her opposing claim is heafd elsewhete. Any conflict must be resol've.d in ..favor of the
Liquidation Act, which is both later enacted and more specific than the general Arbitration Act.
Finally, the Court should also reject E&Y'’'s baqkup argument, which asserts that a tolling
agreement between E&Y and the Superintendent entitles E&Y to compel the Superintendent to
arbitrate. B&Y says that the agreement froze in time, as binding law, a Tenth District decision
_that allowed such arbitration in liquidatibn. B&Y is wrong for several reasons, primatily because
presefving a defense merely ensures the right to raise the defense, not a right to succeed on it.
For these and other reasons below, the Court should affirm the appeals court. It should
reject E&Y’s ‘attempt to chip away at Ohio’s Liquidation Act, and it should hold tha'_[ the
Sﬁperintendent is not bound by an arbitration clause contained in a. party’s pre-insolvency

agreement with a failed insurer.



STATEMENT OF THE CASE AND FACTS

'A.  E&Y provided auditing services to ACLIC pursuant to an engagement letter that
included a mandatory arbitration clause, and ACLIC entered liquidation.

E&Y agreed to provide audifing services to ACLIC, an insurance company, for the year
ending December 31, 1998. Hudson v. Ernst & Young, L.L.P. (10th Dist.) (“App. Op.”), 189
Ohio App.-3d 60, .2010-Oh.i0-2731, 92. E&Y’s services to ACLIC and to ACLIC’s parent

| company were provided pursuant to an engagement letter issued to, and signed by, the parent.
1d. at ¢ 3; Engagement Letter of Nov. 30, 1998, E&Y Supplement (“Supp.”) at S-1-S-5.

The. engagement letter contained a mandatory arbitration clause, stating that “ajny
controversy or claim arising out of or relating to the services covered By this letter shall be
submitted first to voluntary mediation, and if mediation is not successful, then to binding
arbitration” in conformance with an attached enclosure. Supp. at S-3. In addition, the
engagement letter contained a severability clause, which stated that “if any portion of the
[engagement letter] is held to be void, invalid, or otherwise unenforceable, in whole or part, the
remaining portiéns of [the letter] shall remain in effect.” Id.

On Febrﬁary 25, 1999, E&Y submitted a report to the Ohio Department of Insurance
(“ODI”)_ certifyingrthat it had audited ACLIC’S ﬁnancial statements fairly and in accordance
with generally accepted auditing standards. App. Op. at § 2. Soon after, ACLIC became
insolvent.

In March 2000, the Superintendent filed an action in the Franklin County Court rof
Commoh Pleas, seeking at first to place ACLIC in rehabilitation. I;i aty 4; Eventually, the trial
court found that ACLIé was insolvent, and it issued a Final Order of Liquidation (“Liquidation
Order”) in May 2000. Id.; Supp. at S-8. The Order appointed fhe Superintendent as ACLIC’s

Liquidator, and empowered the Superinteﬁdent to exercise the various powers outlined in the



Liquidation Act, such as the power to “enter into such-contracts as are necessary to carry out this
Order to Liquidate, and to affirm or disavow any contract to which [ACLIC] is a party.” Supp.
at §-10, S-14. The Superintendent proceeded to liquidate ACLIC. App. Op.at§5.

B. The Superintendent and E&Y signed a tolling agreement to extend the time for either

to file claims against the other, and the Superintendent later sued E&Y in the
Franklin County Court of Common Pleas.

The Superintendent was interested in pursuing claims against E&Y, based on professional
negligence and _viplations of Ohio law regarding auditing standa:rds, and based on payments that
E&'YV received from ACLIC after ACLIC became financially insolvent but before ACLIC
entered liquidation. Before the Superintendent sued, she and E&Y eniered into a tolling
agreement in Mdy 2002. App. Op.at¥ 5; Supp. at S-6-S-7. The agreement tolled for one year
the statute of limitations for claims that either party had against the other. Spéciﬁcally, it tolled
the Superintendent’s time for filing claims “arising out of accounting or auditing eewices
provided By E&Y to ACLIC” or “arising out of transfers of monies or other property from
ACLIC to E&Y.” Id at S-6. Inversely, it extended E&Y’s time for any claims it had against the
.S_uperintendent', based on any claims that E&Y would have had against ACLIC. |

The tolling agreement also preserved each party’s right to raise any defenses that it would
have had as of the date of the tolling agreement. It provided that E&Y “may otherwise assert, as
defenses to any lawsuit or claim the Liquidator [i.c., the Superintendent] may file against E&Y,
"~ all defenses that E&Y has as of the Effective Date, including but not limited to the statute of
limitations.” Id; App. Op. at § 5. The agreement likewise preserved the Superintendent’s
defenses. Agreement, Supp. at S-6.

In April 2003, the Superintendent sued E&Y (along with other parties that are not part of
this appeal) in the Franklin County Court of Common Pleas, alleging various violations of Ohio

law. App. Op. at § 6; S-upp. at S-26-42. Speciﬁcallyb_fhe Superintendent alleged that E&Y failed



to perfdrm its duties as mandated by Ohio law, made false representations to ODIL, and received
preferential and/or fraudulent payments. App. Op. at § 6; Compl., Supp. at S-26-S-42.
C. E&Y sought to transfer the dispute to arbitration, but both the trial court and the

appeals court held that the Liquidation Act precluded enforcement of the arbitration
clause against the Superintendent.

In response to the Superintendent’s suit, E&Y sought to transfer the dispute to arbitration.
Spéciﬁcally, it moved to dismiss the compiaint on that basis, or to stay the‘casé and compel the
Superintendent to arbitrate. Jd. at 7. The trial court denied E&Y’s motion in September 2009.
-See Order of Sept. 10, 2009, Appx. at A-24-A-26. The trial court relied on a 2003 decision by
the Tenth Distﬁct Court of Appeals, Benjamfn v. Pipoly (10th Dist.), 155 Ohio App. 3d 171,
2003;0hi0-5666, which had overruled an earlier Tenth District decision,r Fabe v. Columbus
Insurance Company (10th Dist. 1990), 68 Ohio App. 3d 226, 236. In Fabe, the appeals court
had allowed some pre-insolvency arbitration Aagreements to be ¢nf0rced against the
Superintendent in liquidation proceedings, but left it to the trial court’_s discretion to determine if
the particulaf arbitration would threaten the liquidation process. 7d. In Pipoly, the court held
instead - that pre-insolvéncy arbitration agreéments signed by insurers were not enforceable -
against the Superintendent in liquidation. Id. at ﬁ{ 43, Thé Pipoly eourt reaS(-)ned that the
Liquidation Act’s purpose of centralizing claims precluded sending such claims to arbitration,
and it also explained that the Superintendent,'as a non-signatory to an arbitration clause, was not
bound by the insurer’s égreement. d | |

On appeal? E&Y recognized that Pipoly was the controlling case law in the Tenth District, -
But reserved the right to later challenge (aé it does now) whether Pipoly was correct. See E&Y
Apt. Br, at 2 n.1. That reservation aside, E&Y sought mainly to distinguish Pipoly, arguing that
the tolling agreément ‘chaﬁged the result here. E&Y argued that the tolling agreement, which

was signed when Fabe controlled in the Tenth District, grandfathered in a right to enforce

6



" arbitration. Speciﬁcally, E&Y said thﬁt_the agrecment, by preserving all defenses available at
the_ time of the agreement, preserved its defense of dismissal in favor of arbitration.

The Tenth District affirmed. The appeals court restated Pipoly’s reasoning that the
. Liguidation Act, and the Supelfinteﬁdentfs broad power under the Act, supplanted the general
policy favoring arbitration. Jd. at 49 13-20. It also noted that it had followed Pipoly in a
subsequent decision. Id. at 99 21-25 (citing Benjamin v. John Hancock Financial Services, et al.,
10th Dist. No. 06AP-1284, 2007-Ohio-6997, ﬂ23);‘ The court also rejected E&Y’s argument
regarding the tolling agreement. App. Op. at ¥ 34-38.

E&Y appealed to this Court, which accepted jurisdiction. See Order of Oct. 27, 2010.



" ARGUMENT |

The Court should hold that Ohio’s Liciuidation Act govei'ns, not Ohio’s Arbitration Act,
and that the Liquidation Act does not permit the Superintendent to be bound by an insurer’s pre-
insolvency agreement. The Liquidation'Act conflicts with compelling arbitration because the
Act authorizes the Superintendent to fesolve liquidation and ancillary disputes in one centralized
~ forum—the Franklin County Court of 'Coﬁnmon Pleas. The 'VLiqujdation Act’s specific,
centralized system for resc')lvin-g disputes in one court trumps the general | preference for
arbitration. Further, when the Superintendent acts as ﬁ Liquidator, she serves a public purpose
én behalf of claimants and exercises statutory powers to meet that purpose. Thus, although she
takes over the failed insurer’s assets and liabilities, she does not “stand in the shoes” IOf the
insurer for procedural and juriédictional. purposes, so she does not inherit the insurer’s
commitments on such matters. |

The Court should also hold that the tolling agreement does not require arbitration here, as
such agreements r.nerely preserve the right to raise defenses, not the right to succeed on a
défer_lse. Aﬁd tolling agreements do not freeze case law as of the date of agreement, displacing
all later legal developments.

. For these and other reasons below, the Court should affirm the lower courts’ denial of

- E&Y'’s motion to compel arbitration, and should allow this dispﬁte to be resolved in the Franklin

County Court of Common Pleas, as the Liquidation Act provides.



Plaintiff-Appe]lee'Superintendent’s Proposition of Law No. 1:

The Superintendent of the Ohio Department of Insurance, as liguidator of an insolvent
insurance company, may pursue her claims against third parties in the Franklin County
Court of Common Pleas, as the Liquidation Act provides, and is not bound by a mandatory
arbitration clause contained in a pre-liquidation private agreement.

The Superintendent of Insurance, when acting as a Liquidator and pursuing claims against
third parties, cannot be bound by a private arbitration agreement thaf otherwise would have
applied to thé insurance company if it had been the litigating party. “The Liquidation Act
establishes the Superintendent’s right to pursue claims in the court in which all liquidation cases
are heard—the Franklin County Cdurt of Common Pieas. The Arbit;ation Act. cannot ovetride
the Liquidation Act to provide for compelled arbitration: Either the Arbitration Act does not
apply here on its own terms, or, if it applies, it creates a conflict that must be resolved in favor of
the Liquidation Act. |
A. Ohio’s framework for reconciling divergent statutes requires the specific

jurisdictional provisions of the Liquidation Act to prevail over the general provisions
of the Arbitration Act. '

This case presents a textbook example of a seeming conflict between tﬁo statutes. The
Liquidation Act provides for a centralized forum for resolving insurer liquidations, creating
exclusive jurisdiction in the Franklin County Court of Common Pleas to hear liquidations: “All
actions authorized in sections 3903.01 to 3903.59 of the Revised Code shall be brought in the
court of common pleas of Franklin [Clounty.” R.C. 3903.04(E). The Liquidation Act also
authorizes the Superintendent to sue, locally or elsewhere, to recover assets for the estate. R.C.
3903.21(AX12)-(13).

| In addition, the Act contains an additional jurisdictional provision addressing
“prefereﬁces,” namely, ciaims by the Superintendent tﬁat ;mother party received a paylﬁent

impropérly from the insurer in the period before the liquidation: “The Fraﬁklin [Clounty court of



common pleas has jurisdiction of any proceeding initiated by the liquidator filed in the staté to
he.ar and détermine the rights of any parties under this section.” R.C. 3903.28(G). The
Superintendent alleges such a preference claim against E&Y. See Compl., Supp. a’f S-15-8-16, _
Fifth Claim_for Relief, id. at § 55 (“The Transferé constitute preferences avoidable by Plaintiff
under R.C. 3903.28(A).”). |

The Arbitration Act, by contrast, genegally provides for enforcement of arbitration
- agreements. Thus, if that Act applies here, it seems to create a statutory conflict between. the -
Liquidation Act and the Arbitration Act, triggering Ohio’s framework for resolving such
conﬂicté.

The Court’s, and the General Assembly’s, rules for resolving potential statutory conflicts
are straightforward. Ohio Revised Code 1.51 instructs the Court to try to harmonize the_ statutes,
giving effect to both, if possible; and if that is not possible, the Court must priofitize the specific

_ law over the general law, with possible consideration of which law was later enacted:

If a general provision conflicts with a special or local pro_visioﬁ, they shall be

construed, if possible, so that effect is given to both. If the conflict between the

provisions is irreconcilable, the special or local provision prevails as an exception to

the general provision, unless the general provision is the later adoption and the

manifest intent is that the general provision prevail.

The Court has routinely applied this rule: “[W]hen two statutes, 6ne general and the other
spécial, cover the s;nne subject matter, the special .provision 1s to be consfruéd as an eﬁcception to
the general statute which might otherwise apply.” State ex rel. Dublin Secs., Inc. v. Ohio Div. of |
Secs. ._(l 994), 68 Ohio St 3d 426, 429. Here, this framework ensufes tilat the Ligquidation .Act

must prevail, regardless of whether the resolution is characterized as giving effect to both

statutes, or as resolving a conflict between them.
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First, the Court can give effect to both statutes, avoiding a conflict, if the Court determines
 that the Arbitration Act does not apply here on its own terms. The Superintendent maintains that
she is not bound by the arbitration clause, both under the rule that non-signatories are not bound
by lsuch clauses, Council of Smaller Enters. v. Gates, McDonald & Co. (“COSE’).(19A987), 80
Ohio St. 3d 661, 666-67, and under the Waffle House rule against binding government agencies
suing under statutory enforcement power. See Part C below (citing Equal Empl'oymem
Opportunity Comm’n v. Waffle House, Inc. (2002), 534 U.S. 27;9). Either theory, by precluding
mandated arbitration here, wciuld give effect to both the Arbitration Act and the Liquidation Act.

in sharp contrast; the statutes ciannot be harmonized in favor of mandatory arbitration,
: Vbecause 1’10- theory of the two statutes can elimiiiate the Liquidation Act’s authorization for the
Superintendent to sue E&Y in Franklin County Court of Common Pleas, where the liquidation is
being heard. Nevertheless, E&Y gamely tries this approach, insisting.that “[t]here is no conflict
here, irrgconcilable or otherwise.” E&Y Br. at 15. But that insistence mischaracterizes R.C.
3903.21(A)(12), which aliows the Supeiﬂintendent to decide to sue outside Franklin County, but
does not allow a defendant, such as E&Y, to force the Superintendent to go elsewhere. And it
simply igliores the preference claim and that claim’s special jurisdictional provision. Moreover,
several other provisions of the Liqui(iation Act, as detailed below in Part B, create a
comprehensive framework for resolving claims, and that framework conflicts with compelling
the Superintendent to arbitrate. Consequently, if the Arbitration Act applies in its own terms, a
conflict exists.

If a conflict exists, then the Liquidation.Act must control, because it is pléinly more
specific than the general Arbitration Act. The Liquidation Act governs i;he detailed, specific

context of liquidating insurance companies, and it addresses jurisdiction to resolve claims against
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and by the failed insurer’s estate. The Arbitration Act, by contrast, is a general act that governs-
arbitration clauses in all manner of contracts in all types of contexts. That much seems
indisputable, and indeed, E&Y does not even offer an argumeﬁf for resolving a conﬂipt in its
favor; it buts all its eggs in the basket of avoiding conflict by insisting that the Liquidation Act
does not conflict at all.

Simﬂarly, E&Y does not attempt to argue in favor of applying R.C. 1.51’s last clause, and
that clause cannot plausibly apply. That clause allows for a general statute to prevail over a
specific one if “the general provision is the later adoptioh and the manifest intent is that the
general provision prevail.” R.C. 1.51. Neither condition is met here. The Arbitration Act is not
the -later provision: it was enacted in 1931, while the Liquidation Act came decades later in 1983.
See Fabe, 68 Ohio App. 3d at 232 (“the present statute; R.C. Chapter 2711, was enacted in
19317); Covington v. Ohio Gen. Ins. Co. (2003), 99 Ohio St. 3d 117, 2003-Ohio-2720, 7
{noting Ohio’s 1983 en.actment of Liquidation Act, adopting the 1978 Model Act developed by
national experts in thé field). Also, the Arbitration Act does not contain any “manifest intent” to
apply in situations involving insurer liquidations. |

In sum, E&Y caﬁ prevail only if it can show that the Liquidation Act does not apply here -
on its own terms. If any conflict arises, the demand for arbitration must yield. And as shown
below, such a conflict does exist, as the Liquidation Act provides for a centralized liquidation
pfocess that does not allow for the Superintendent to be bound by an arbitration clause that
applied to a failed insurer. | |
B. The Liquidation Act establishes a 'compreh_ensive system for resolving. liquidjations

and related disputes in one centralized forum, and compelling the Superintendent to
arbitrate would improperly conflict with that system in several ways.

As noted above, the Liquidation Act prevails in any conflict with the Arbitration Act, so

E&Y can succeed only if no conflict exists. E&Y cannot succeed in that way, howe\}er, because
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the conflict here is stark. The Liquidation Act has many provisions that, separately and together,
- are inconsistent with compelling the Superintendent to arbitrate.

1. Ohio’s Liquidation Act establishes a comprehensive system for resolving the
assets and liabilities of a failed insurance company.

As part of Ohio’s broader schefne of regulating the insurance business, Ohio enacted the
Insurers Supervision, Rehabilitation, and Liquidation Act in 1983. Ohio’s Act, codified in R.C.
Chapter 3903, adopted the 1978 Model Act developed by national experts in the field. The 1978
model replaced earlier modelé, and Ohio’s enactment likewise fully replaced earlier Ohio laws.,.
See Covington v. Ohio Gen. -Ins. Co., 2003-Ohio-2720, ﬂ.7. The Liquidation .Act states its
purpose as “protection of the interests of insureds, claimants, creditors, and the public generally,”
~and adds that such protection should proceéd “with minimum interference with the normal
prerogatives of the owners and managers of insurers.” R.C. 3903.02(D); see Fabe v. Prompt Ins.
Co. (1994), 69 Ohio St. 3d 268, 275.

The Liquidation Act grants Ohio’s Superintendent of Insurance three levels of 0§ersight.
See generally Fabe, 69 Ohio St. 3d at 272-75. First, the Supeﬁntendent may or}derI a troubled
insurer to be i)laced under “supervision,” which involves oversight closer than the normal
regulatory scheme that applies to all insurers. R.C. 3903.09. Second, under worse conditions,
the Suijerintehdent may file a complaiht for a court ordér authorizing her to “rehabilitate” the
insurer.  R.C. 3903.12. Third, if the insurer is insolvent, or under other serious conditions, the
Superintendent may file a_complaint for an ordér to liquidate the insurer. R.C. 3903.16(A).

A complaint for liquidation must be ﬁled in the Franklin County Court of Cqunon Pleas,
R.C. 3904.04(E), and if the court approves liquidati(;n, that approval vests the Superintendent
with broad powers to act as Liquidator and achieve the Act’s public-protection purposes. Only

the Superintendent may be the Liquiglator, though she may hire employees to assist her. Among
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other powers, the Superintendent may Itake title to all assets of the insurer, R.C. 3903.18(A);
“collect all debts and moneys due and claims belonging to the insurer, wherever located,” R.C.
3903.21(A)(6); ménage the insurer’s property, R.C. 3903.21(A)(9); continue to prosecute and
commencé in the name of the insurer any and all suits and other legal proceedings, R.C.
3903.21(A)(12); and “enter into such contracts as are necessary to carry out‘ the order to
liquidate, and to affirm or disavow any contracts to which the insurer is a party,” R.C.
3903.21(A)(11). |

The Superintendent may also “do such other acts not herein specifically enumerated, or
otherwise provided for, as may be necessary or appropriate for the accomplishment of or in aid
~ of the pﬁrpose of liquidation.” R.C. 3903.21(B). The Superintendent performs these acts under
the “under the general supervision of the court,” R.C. 3903.18(A), and severél specific acts
require the court’s ongoing approval. See‘ R.C. 3903.21; see, e.g., R.C. 3903.21(A)(3) (requiring
court approval to fix compensation for compensatidn of employees assisting with liquidation).

The Liquidaﬁon Act establishes a system for creditors to file claims against the liquidation
estate. For those who had clairﬁs against the insurer pre-liquidation, the Act extinguishés those
claims and repla;cés them with the right to seek redress in me liquidation court. R.C. 3903.24(A);
R.C. 3903.35 ¢t seq. Those claims must be filed by a date speéiﬁed in a notice sent after a
liquidation order, regardless of the underljring statute of limitations that would have applied if
the claimant had sued the insurer in ordinary litigation. R.C. 3903.22(B); R.C. 3903.36. The Act
sets .out a comprehensive system for reviéwing the validity of claims and for paying them
according to a “priority” system based on the categories of creditors. See R;C. 3903.36-45.

The Act also authorizes the Superintendent to file claims against others, based on claims

that the insurer had against those others, R.C. 3903.24(B), or based on transfers or preferential

14



payments that a pafty received from the insurer before liquidation. The Superintendent may
. pursue general claims in the liquidation court-, namely, the Franklin Coﬁnty Couﬁ of Common
Pleas, or, at the Superinfendent’s qption, in other courts, R.C. 3903.21(A)(12), while preference
claims belong in Franklin County under a dedicated provision, R.C. 3903.28((‘1). The Act
provides a statute of limitations for the Superintendent to pursue such claifns, replacing any
limitations period that would have applied if the insurer were the plaintiff. R.C. 3903.24(B).
The Act also provides for applying sctoffs if a claimant and the Superintendent both have claims
running against the other, R.C. 3903.30, and it provides that claimants who have received
preferences must surrender thém before a claim may be allowed, R.C. 3903.29(A).

All of the above provisions add up to a comprehensive scheme that conflicts with, and
would be undermined by, compelled arbitration.

2.  Compelled arbitration would conflict with the Liquidation Act’s system for
resolving claims in a centralized forum according to unique procedural rules.

Compelling the Superintendent to arbitrate would conflict with and undermine several
aspects of the Liquidation Act’s jurisdictional and procedural proviéibns. |

First, compelling arbitration would undermine the Liquidation Act’s fundamental
_]111‘1sd1ct1011a1 prescription: to allow for all claims to be heard in the llqmdatlon court, Whlch can
only be the Franklin County Court of Common Pleas. R.C. 3903.04(E). To be sure, R.C.
3903.21(A)(12) also allbwé the Superintendent to pursue claims in other forumé, but it expressly
makes that the Superintendent’s choice, so she undoubtedly has the power to bringce.lses in
Franklin County, based on the liquidation context, even if those cases would not otherwise be
properly venued there.

Moreover, the Act contains an additional jurisdicf:ional provision addressing “preferences,”

namely, claims by the Superintendent that another party received a payment improperly from the
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insurer in the period before the liquidation: “The Franklin [Clounty court of common pleas has
jurisdiption of any proceeding initiated by the liquidator filed in the state to hear and determine
the rights of any parties under this section.” R.C. 5903.28(6). That provision, unlike R.C.
3_903.21(A)(12), does not refer to filing claims elsewhere.

Notably, these jurisdictional provisions specify a particular common pleas court, in a
particular geographic location. That distinguishes this statute from “exclusive™ jurisdictional
provisions that merely require claims to be heard in a certain type of court. For example, the -
: federaﬂ Securities Exchange Act of 1934 vests “exclusive. jurisdiction™ over certain securities

fraud claims in the “district courts of the United States,” precluding state-court jurisdjétion. 15

U.S.C. 78aa; see Shearson/American Express v. McMahon (1987), 482 U.S. 220, 227. In

Shearson, the United States Supreme Court held that the private claims at issﬁe could be subject

to arbitration, and E&Y cites Shearson as support for its claim that arbitration clauses can trump

“exclusive jurisdiction” proVisions. E&Y Br. at 16. But E&Y is wrong, because the Liquidation

Act’s provision for one location is far different from a mere jurisdictional commitment to state or
federal court, or to common pleas courts generally, and so on. -

Second, the Liquidation Act’s jurisdictional provisions are intertwined with the specialized
claims-resolution ‘process—especially in the context of mufual claims between the
Superintendent and another party, or a prefefence or transfer issue%and that process would be
undermined by forced arbitration and removal of select counterclaims from the centralized
forum. No one doubts that claims agains the estate can be brought only in the 1iquidati6n court.

“Ohio Revised Code 3903.24(A) expressly extinguishes pre-liquidation claims against the insurer,
even if already filed and pending; R.C. 3903.35 replaces the extinguished claims with the right to

file claims in the liquidation. The Act provides that “[m]utual debts or mutual credits between
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the insurer and another person in connection with any” liquidation proceeding “shall Be set off
and the balance only shall be allowed or paid.” R.C. 3903.30. Thus, if the Superintendent
wished to pursue a claim against a party that also has a claim against the estate, the
Superintendent would file her claim in Franklin County: If both claims are in the Franklin
County Common Pleas Court, the setoff system works.
| But under E&Y’s approach, a competing claim and counterclaim could be fragmented in
different forums, frustrating the setoff rule. The claim against the Superintendent or estate
undoubtedly would go to the liquidation court, but the Superintendent’s counterclaim could be
sent to arbitration, splitting the two competing claims. - Worse yet, it is likely, in many cases, that
the same issues providing the basis for the Superintendent’s claim against a party would also
.provide a defense {o the party’s claim against the estate. For example, if an office supply store
had provided z;tllegedly defective furniture to the insurer pre-insolvency, .the Superintendent
'might have a claim agaﬁnst the store to recover sums that the insurer had already paid. At the |
same ﬁme, the store might have a claim for unpaid invoicgs, and the Superintendent would point
to the defe(;ts as a defense and a reason for. ponpayment. Under E&Y’s vi.ew,' the
Superintendent’s claim for recovery, including the issue ;)f defects, could be .subject to
arbitration, if the supply contract had an arbitration clause. But the store’s claim for uﬁpaid'
invoices; raising the same defect issue, would be in the liquidation courtl Tha‘n: unavoidable
result of E&Y’s approach is untenable.
In addition to the general setoff rﬁle, the 'Liqu:idation Act provides an additional rule for
claimants that have received preferences or improper tfa:nsfers: such claimants may not pursue
their claims against the estate unless they first surrender the amount of the preference or transfer. '

R.C. 3903.29(A). Here, the Superintendent has alleged that E&Y received a preference, and she
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secks to recover that amount. While E&Y has not filed a claim against the estate, its po.sit_ion
would, again, mean that any such two-way claims could be split in two férums.

Third, and notably, all of the various claims-prdcessing provisions share a common thread:
The procedural rules in the Liquidatibﬁ Act supplant the rules that would otherwise épply to
claims against the insurer pre-insolvency. . Fof example, the claims deadline trumps any statute
of limitations that would have applied had the claimant sued the insurer. See R.C. 3903.22(B);
R.C. 3903.24(C). Likewise, for the Superinfendent’s claims against third parties,
R.C. 3903.24(C) replaces the underlying claim’s statute of limitations with one specific to.
liquidation, by allowing a filing for a fixed time after the liquidation order, and tolling the time
between a liquidation complaint and a iiquidation order. If the Liquidation Act may displace
statutes of liﬁlitations, jurisdictional rules, and venue provisions, then surely it may displace
arbitration clauses, which are, in a sense, jurisdictional or venue provisions.

All of these provisions show the Act’s commitment to resolving the liquidation in one
centralized forum, with procedures that override any contrary procedural rules connected with
the pre-liquidation claims against, and by, the failed insﬁrer.

3; The Liquidétion Act gives the Superintendent broad powers to achieve a public-

protection purpose, including-a power to disavow contracts or arbitration
clauses, and those powers conflict with compelled arbitration.

In addition to centralizing resolution of claims, the Act grants the Superintendent broad
ﬁ_ower, including a power to disavow .contracts or arbitration clauses, and it confers upon her a
role devoted to public protection, which means that she does not “stand in the shoes™ of a failed
insurer such as ACLIC when she exercises her statutory powers.

This Court and the United Statés Supreme Court have described the breadth of the .
Superintendent’s powers as a Liquidator, along with the liquidation court’s oversight. The

General Assembly “conferred upon the Superintendent and a trial court broad discretionary and
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equitable powers relating to the supervision, rchabilitation and liquidation of insurance
companies.” ‘Fabe, 69 Ohio St. 3d at 274. . The Act is “part of a éomplex and specialized
administrative structure for the regulation of insurance companies from inception to dissolution.”
U.S. Treasury, et al. v. Fabe, Superinrendent of Ins. (1993), 508 U.S. 491, 494, The Act confers
different powers for the Superintendent at each level of intervention, from supervision to
rehabilitation to quuiéation. Fabe, 69 Ohio St. 3d at 272-75 (explaining .all three levels); R.C.
3903.09 (supervision); R.C. 3903.12 (rehabilitatién); R.C. 3903.16(A) (liquidation).

Of those three levels, the Superintendent’s pbwers aré, not surprisingly, broadest in
liquidation. The general directive is to marshal assets and collect all she'can, and then to process
all claims against ﬂﬁe estate. Thus, the Superintendent may take title to all assets of the insurer,
R.C. 3903.18(A); “collect all debts and moneys due and claims belonging to the insurer,
wheréver located,” R.C. 3903.21(A)(6); continue to prosecute and commence in the insurer’s
name any and all suits and other legal proceedings, R.C. 3903.21(A)(12); and so on.

Notably, the Liquidation Act provides an open-ended clause for further powers, as
“necessary,” beyond the enumerated ones, as “may be necessary or appropriate . . . in aid of the
purpose of liquidation.” R.C. 3903.21(B). And the Act’s provisions “shall be liberally construed

to efféct’; its purpose of protecting claimants and the general public. R.C. 3903.02(C).

In addition to granting the Superintendent broad powers, the Liquidation Act provides that
the Superintendent serves a public purpose, in conjunction with the Court—she is not in any way
serving the intérest of the I;ailed. insurer or its shareholders. R.C. 3903.02(D) expressly states
that the Liquidation Act’s purpose is “the protection of the interests of insureds, claimants,
creditors, and the public generally, with minimum interference Wlth the normal prerogativles of

the owners and managers of insurers.” Sée Fabe, 69 Ohio St. at 273 (“R.C. Chapter 3903 was
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enacted for the benefit of the ‘general citizenry.””). Not only does this state a pnblic-protection
purpose, but it disclaims any protection of the interests of insurance companies, Or their owners
and managers, saying only that the companies” “normal prerogatives” should not be interfered
with beyond the minimum necessary for public protection.

_ That latter directive of minimal interference, of course, shrinks to at oi' near zero in moving
from supervision or rehabilitation to iiquidation, where any allowance for the company’s
interests is gone. In liquiciation, there is no more management, and no more interest in
maintaining the insurer’s future viability; and the shareholders’ interest in any essets is at the
bottom of the list. R.C. 3903.42(1). That contrasts sharply with, for example, the federal
.benkruptcy laws governing reorganization. In that latter scenario, the “debtor-in-possession,”
which is often essentially the company itself, seeks to have the court approve a plan that balances
the interests of creditors in receiving some payment against the reformed company’s inferest in
having a firm foundation to move forward after bankruptcy. Under Ohio’s Liquidation Act,
‘there is no such balancing; the Superintendent is tasked with protecting creditors alone, with no

" consideration for the insurer’s (or owners’) interests. That difference is critical, for, as shown
below, it is why it is inaccurate to say that the Superintendent mereiy “stands in the shoes™ of the
failed insurer. The Superintendent iniierits, or represents, the eleiimants_’ interests, not the
conlpany’s.

The Superintendent’s public-protection role is further confirmed by other provisions,
including its reliance on the eourt as a partner in_overseeing the liquidation, and by the fact that
only the Superintendent, a public official, may be a Liquidator. While she serves in a distinct
capacity as Liquidator, different from her normal regulatory role as Superintendent—for

example, the Sliperintendent-as-Liquidator hires emploYees_ that are not public employees, and
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the liquidation office is not a government body-—she still serves the purposé of protecting the
public. Further, While the Act establishes provisions fqr liquidation records that differ from the
public records law that applies to public offices, the ‘specific balance between public and
confidential shows that the General Assembiy sougﬁt_ to have a partly public process, with
limited exceptions. Having liquidation cases in a public court further buttresses the public aspect
of the ¢ntire process, while having such cases shunted into private ‘arbitration undercuts that
transparency.

All of these features would Be undermined if the Superintendent could be compelled fo
arbitrate. Tt would replace a public process in court with a private one in arbitration, and it would .
impose arbitration’s confidentiality in place of the General Assembly’s carefully-calibrated
balancing openness and select confidentiality.

Indeed, the Tenth District. adopted the rule it did precisely because it recognized ther
conflict betweén the Liquidation Act and any compelled arbitration under the Arbitration Act. In
Pipoly, the court explained fhat the Superintendeht “must have freedom of action to do those acts
most beneficial in achieving her obj ectives”r of protecting the public interest. Pipoly, 2003-Ohio-
5666, 7 38 (citing R.C. 3903.02(D)). Similarly, in Covington v. ACLIC’, the court explained that
“compelling arbifrati_on Wbuld affect the rights of other creditors and frustrate the purpose of the

| liquidation statute,” and it accordingly imposes a clear conflict with the Liquidation Act in this
.context. Covington v. Am. Chambers Life Ins. Co. (10th Dist.), 150 Ohio App. 3d 119, 2002-
Ohio-6165, 9 26. -And iﬁ Covington v. Lucia (10th Dist.),. 151 Ohio App. 3d 409, 2003-Ohio-
346,931, the court explained again:.

To permit the officers and directors of a regﬁlated industry to attempt to defeat the

liquidation statutes by privately contracting to resolve allegations of corporate
mismanagement in a private forum of their own choosing is contrary to the purposes
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of the liquidations act and prejudicial to the rights of policyholders and creditors who
have been harmed by the insolvency of the corporations. :

In all of those decisions, the Tenth District was right.

By contrast, in Fabe, When the Tenth District had ruled the other way, the court mistakeniy
misapprehended the Superintendent’s role and the Liquidation Act’s cofnmitment to centralized
‘resolution and to the Superintendent’s broad power. The Fabe court cited the Superintendent’s
power to sﬁe in other courts as a reason to rule against the Superintendent, but it failed to give
weight to the fact that the Act makes it her choice. See Fabe, 68 Ohio App. 3d at 233. And
Fabe did not consider the jurisdictional provision for preference claims, which does not have the
same other-forums clausé, as no such preference claim was before the court there. Indeed, to the
extent that Fabe allowed _for arbitration to be compelled or denied depending on the claim at
issue, id. at 235-36, it is likely that this case would not have been a candidate for arbitration even
under Fabe.

In addition to undermining all these general powers, compelling Varbitration would conflict
.\.N“ith the Superintendent’s specific power to selectively “affirm or disavow any contracts to
which thé insurer is a party.” R.C. 3903.21(A)(11). E&Y argues that this power is all-or-
nothing, and does not allow for disavowal of the arbitration aspect of the agreement. But that is
not so, as arbitration clauses may be severed, Ighazio V. Clear‘Channel Broad., Inc., 113 Ohio St,
3d 276, 2007-Ohio-1947, 'ﬂ 20, and if a clause may be treated as a separate agreement by courts,
it should be e.qually severable by the Superintendent. That is especially so when joined with the
provisions for the Franklin County forum. | And the engagement letter_ itself provided for
severability of any clauses, thus including the arBitration clause. Supp. at S-6. Finally, this
argument does not raise the danger that E&Y-suggests,_ as it would not allow the Supérin{endeﬂt

to cherry-pick contract clavses to, for example, demand good and services, while refusing
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payment. ‘The Superintendent must still prove her claims on the merits, and surely no court
would allow such a claim for free services. By contrast, a selective disavowal of arbitration
, inerely_ places the dispute before the court to be resolved fairly; it does not by itself resolve the
claim unfairly.

4. The security-value provision supports the Superintendent, ndt E&Y. .

Against all this, E&Y cites a single Liquidation Act provision as purported Support for
arbitration in liquidation proceeding. R.C. 3903.41(A)2) provides that questions of a security’s
vialue may be reférred to arbitration, at the liquidation court’s discretion. E&Y cites that_ as proof
that the Act “endorses arbitration to determine a security’s value,” E&Y Br. at 2 (emphasis in
original). |

But that securify-value provision supports the Superintendent, not E&Y, for several
reasons. First, the General Assembly’s narrow allowance for arbitration in that one scenario
shows that it was aware. of the possibility of arbitration in liquidation, but it chose to provide for
it in just that one scenario—showing that it did not intend to endorse it wholesale. Second, even
this narrow allowance creates an option, at the court’s discretion, while E&Y seeks a rule
: compelliﬁg arbitration when a clause exists,‘regardlleSS of the court’s discretionary view. Indeed,
if E&Y’s view were correct, its proposition of law could override the security-value provi“sion.
That would _occuf if, for example, an ag:réement creating a security interest contained a
mandatory arbitration clause for all purposes, including valuation. Under E&Y’s view, the
clause would guarantee enforcement of arbitration, but that would remove the court’s statutory
discretion to choose arbitration. Thus, the provision shows why E&Y ié wrong.

TIn sum, all of these provisions show a conflict between the Liquidation Act and compelling
the Superintendent to arbitrate. Again, as noted above, E&Y cannot show that a conflict between

the two Acts is resolved in favor of the Arbitration Act. And as shown below, not only does the
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Arbitration Act provide no ammunition for overriding the Liquidation Act, but in fact, standard
~ Arbitration Act law confirms that arbitration cannot be compelled here.

C. Ohio’s Arbitration Act does not overcome the Liquidation Act here, and in fact, it
confirms that the Superintendent cannot be compelled to arbitrate.

Ohio’s Arbitration Act does not override the Liquidation Act here, and in fact, es;cablished
arnitration-law principles confirm why the Superintendent cannot be forced to arbitrate.

Ohio’s Arbitration Act generally provides for the enforcement of arbitration clauses in
contracts, while both the statute and case law establish various exceptions. See R.C. 2711.01(A).
Specifically, it provides that arbitration agreements are “valid, irrevocable, and enforceable,
except upon grounds that exist at law or in equity for the revocation of any contract.” Id. Case
law from this Court, other tho courts, and other state and federal courts establish several critical
.limits on the enforceability of arbitration clauses.”

The statute’s express terms allow for non-enforcement on any *“grounds that exist at law or
_in equity for the revocation of any contract,” and that opens the door for severing an arbitration
elause where appropriate without cancelling an entire contract. Id. After all, if any given
grounds could operate only to cancel the entire contreet, the statutory clause would have no

meaning, as an entirely invalid contract cannot be the basis for arbitration or anything else. And

2 B&Y argues, and the Superintendent agrees, that E&Y’s claim should be resolved under
Ohio’s Arbitration Act. See E&Y Br. at 15. E&Y nowhere cites or relies on the analogous
Federal Arbitration Act (“FAA™), 9 U.S.C. 1 et seq., as the basis for its claim, and it cites the
FAA only once as “analogous.” See E&Y Br. at 17 n.2. The Superintendent notes, however, .
that the engagement letter’s attachment specifically calls for disputes about the arbitration
clause’s enforceability to be resolved under the FAA. Supp. at S-6. Also, E&Y claimed in its
appellate brief below that the FAA governed. See Appellant’s Tenth Dist. Br. at 2 n.1. That
state-federal distinction might seem irrelevant, as both statutes the same language and employ
similar principles. But it matters because E&Y’s commitment to Ohio’s Arbitration Act is an
implicit concession that Ohio law may supersede the engagement letter’s terms. In addition, the

state-law analysis confirms that this is a matter of the General Assembly’s intent regarding two
of its own laws, as opposed to the different framework that applies to intersecting state and
federal statutes. o ‘
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indeed, this Court has held that unenforceable arbitraﬁon terms are severable from the remainder
of a contract, Ignazio, 2007-Ohio-1947, 9 20, and the engagement letter had a severability clause.

That means that any grounds for revoking the contract Woul—d also apply to rejecting the
arbitration clause, and here, the Liquidatién Act and its many pro_visioﬁs amount {0 grounds at
law to reject the clause. In addition, two particular barriers to enforcement apply here. First, the
Superintendent was not a signatory to the engagement letter and is not ACLIC’s successor in
interest, as she has independent claims based on statute. Secoﬂd, she is acting under a special
statutory right-to-sue, which trumps any private parties’ arbitration clause.

1. The Superintendent is' a non-signatory, and her unique role precludes any
finding that she is a mere successor in interest to ACLIC.

B&Y complains that the appeals court not only reached the wrong result, but that it has also
establishéd a presumption against arbitration. But E&Y has no basis for objebting to that
presumption as a starting point, because such a presumption would apply here in any case, and it
is E&Y’s burden to overcome that presumption.

This Court has already adopted a presumption against forcing a non-signatory to abide by a
arbitration agreem.ent. COSE, 80 Ohio St. 3d at 666-67 (ciﬁng First Options v. Kaplan (1995),
514 U.S. 938, 941-45). In COSE, the party against whom an arbitration agreement was being
enforced had signed the agreemént. Id. The Court contrasted that situation from what had
occurred in First Options, in which the “parties resisting arbitraﬁon had not personally signed the
document containing the arbitration clause.” Id. at 666; First Options, 514 U.S. at 941, In this
latter scenario, the Court instead fo'und, “the presumption.is against arbitrability.” COSE, 80
Ohio St. 3d at 667 (emphasis in original). Of course, the Superintendent is not a signatory.

Ohio’s appeals courts .have routinely applied this precedent. See, e.g., West v. Household

Life Ins. Co. (10th Dist.), 170 Ohio App. 3d 463, 2007-Ohi0—845, 99 10-12 (“[E]ven more

25



fundamental than the subj éct matter of the dispute is whether the parties to the pending litigation
are the same parties who agreed to arbitrate in the first place.”); Slusher v. Ohio Valléy.Propane-
Servs. (4th Dist.), 177 Ohio App. 3d 852, 2008-Ohio-41, 99 29-31 (“[Plublic poiicy ceﬁainly
dées not require that parties arbitrate when they have not agreed to do s0.”). The Court also
feafﬁrmed this position recently in Petefs v. Columbus Steef Castings Co., 115 Ohio S;C. 3d 134,
2007-Ohio-4787, § 7 (“[O]nly signatories to an arbitration agreement are bound by its terms.”).

E&Y can overcome this presumption only if it can show that the Superintendent is a
successor to a signatory’s co.ntractual interests. Gerig v. Kahn, 93 Ohio St. 3d 478, 20(32-0th-
2581, 99 18-19. But that exception does not apply, by definition, to non-signatories whose
interests might be related to, but do not flow from, the contractual interest of a signatory to the
- arbitration agreement. Henderson, et af. v. Lawyers Title Ins. Corp., 108 Ohio St. 3d 265,
2006-Ohj0-906, 9 42. E&Y insists that it overcomes the presumption because, in its view, the
Superintendent “stands in the shoes” of ACLIC and is suing solely on a contract.

Several factors show that the Superin;cendent does not stand in ACLIC’s shoes, bﬁt s\he
 stands ‘instead in a public-protection role that contrasts W"ith. succeeding ACLIC’s interests. First,
as the above discussion of the Liquidation Act shows, _she is charged with representing the
creditors’ and general publi.c’s. interests, and that orientation is fundamentally différent from
' _representing the estate’é or sha:rehdlders’ interests. This role is distinct. from debtors-in-
possession in bankruptcy, for example, as such actors seek to balance paying creditors with
keeping assets in the company to go forward post-bankruptcy. Here, the sole goal is recévery for
creditors.

Second, the Sﬁper_inten_dent’s rights do not arise from the engagement lett‘er,kbut from her

statutory mandate to marshal the estate’s assets. That makes this case unlike Gerig, in which the
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non-signatory Sought solely a declaratory judgment on the rights of the signatories to the
contract. Gerig, 2002-Ohio-2581, §4. It falls instead under Henderson, 2006-Ohio-906, 42, in
which non-signatory parties claimed their own rights in a title insurance dispute, even if those
rights had some connection to the contracting parties that had adopted an arbitration clause. The
Superintendent acknowledges that her right to recover is partly connected to ACLIC’s
underlying hypotnetical rights, as of course, the Superintendent would not be pursuing any
claims egajnst E&Y if ACLIC and the liquidation did not exist or did not have an E&Y audit.
But t]ne Superintendent’s rights are ultimately rooted in the creditors’ rights to recover from the
estate, which are distinct from what would have been ACLIC’s.

Third, this difference of interest is especially strong with regard to the S_uperintendent’s
claim to recover preferential payments made to E&Y before ACLIC’s liquidation, as such claims
are purely .a statutory creation. ACLIC itself had no such claims, and such claims could never
have arisen absent the liquidation. This scenario falls squarely under Peters, 2007-Ohio-4787,
19 17-19, in which the Court held that a decedent could not bind his beneficiaries to arbitrate
wrongful-death claims arising out of his own death. Such claims exist only upon death, by
statutory creation, and arc the beneficiaries’ independent claims. Id. The Court explained that
“Iilnjured persons may release their own claims; they cannot, however, release claims that are
ﬁor yet in existence .ana' that accrue in persons other than themselves.” Id. at § 15 (quoting
Thompson v. Wing (1994) 70 Ohio St. 3d 176, 183) (emphasis in Perers) Likewise, the
preference claim here was triggered only when ACLIC “d1ed ” ACLIC never possessed such a
claim, and the Superintendent possesses it by virtue of statute, not from ‘_‘standing in the shoes”

of ACLIC.
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In sum, the. Superintendent is enforcing independent claims of vio.lations of Ohio law
against E&Y, “not attempting to enforce any rights under the contract betﬁveén [the signatories].”
See Covington v. Lucia, 2003-Chio-346, §31. See also / Sports v. IMG Worldwide, Inc. (8th
Dist.), 157 Ohio App. 3d 593, 2004-Ohio-3631, § 23 (“[the non—sigﬁatories] are not attempting to
enforce any rights under t/he contract between [signatories]”); State Dep’t of Admin. Servs. v.
Design Group, Inc. (10th Dist-.), No. 07AP-215, 2007-Ohio-6278, 99 12-14. Therefore, E&Y has
failed to overcome the presumption that the arbitration agreement does not apply to the non-
signatory Superintendent.

2. The Superintendent is enforcing a statutory right to sue to protect the public

interest, and under Waffle House, that cannot be overcome by a private party’s
arbitration commitments.

The non-signatory argument above applies to all non-signatories, private and public alike.
This separate argument, however, is ﬁnique to those entrusted By statute with enforcing public
rights. It plainly applies hére, and it prevents forcihg the Superintendent to arbitrate.

The United States Supreme Court has held that mandatory arbitration agreements cannot be
enforced against a government agency suing under a specific statutory grant of a right to sﬁe,
even when the agency’s suit aligns with the;_private interest of a party who would be bound by an
_ arbitration clause. See Equal Employment Opportunity Comin'n v. Waﬁ‘lé House, Inc. (2002),
534 U.S. 279. In Waffle House, an employment contract contained a mandatqry arbitration
clause, and it would have covered an emﬁloyee;s discrimination claim against his employer,
Waflle House, if he had sued direcﬂy.r Id. at 282. However, the employee instead ﬁle.d an
administrative complaint with the Equal Employment Oppértunity Commission (“EEOC”), and
the EEOC then sued Waffle House under its own pdwef, charging Waffle House with

discriminating against that particular employee, and the EEOC demanded “victim-specific”
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relief, such as back pay, reihstatement, and compensatory damages, for that employeel Id at
283-84.

The Couft rejected ‘Waftle House’s argument thaf the employee’s agreement to arbitrate
bound the EEOC, which had a statutory ri ghf to sue as a proégdural matter, regardless of whether
the substance of the suit related to the employee’s/ discrimination claims. “Proarbitration goals,”
the Court held, “do not require [an] agency to relinquish its statutory authority if it has not agreed
to do so.” Id at 294. Further, the Court found that the EEOC’s acts are inherently in the public
interest, by their nature, even when the EEOC seeks only %/ictim-speciﬁc relief in a particular
case. Id. at 296. The Court reasoned tﬁat “to hold otherwise would undermine the detailed
enforcement scheme created by Congl_ress to give greater effect to an agreement between private
parties that does not even con‘_[emplate the EEQC’s statutory function.” Id.

Notably, the Couft in Waffle House specifically reasoned that the public nature of the
EEOC’s mission means that the “EEOC does not stand in the employee’s shoes,” id. at 297, and |
it Compared the inapplicability of an arbitratioln clause to the inapplicability of a private party’s
statute of limitations when the EEOC pursues claims. Here, likewise, the Superinfendent does
not “stand in the shoes” of ACLIC for purposes of inheriting ACLIC’S statute of limitations, and
it should not inherit ACLIC’s arbitration commitments, either.

As in Waffle House, the Supefintendent is enforcing public rights under statutory
~authorization. Indeed, she falls more squarely under the 'Wdﬁ‘le Houise rule than even the EEOC
did in Waffle House itself. In both cases, a statute authorized a public actor to pursue the public
interest by suing, and in both cases, opposing litigants argued that the agency was bound by a
privatg party’s arbitration commitmé:nt. But in Waffle House, even though the EEOC had a

publié purpose in opposing discrimination, it was nevertheless true that the relief sought would
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flow to the particular employee, thereby allowing him, in effect, to recover without following the
arbitration path to which he hétd committed. Here, by contrast, any recovery by the
Superintendent will not benefit ACLIC, but will beneﬁt solely the creditors.

| In addition, Waffle House also shows why E&Y is mistaken in its reliance on
Shearson/ﬁmerican Express, 482 U.S. at 227, as support for allowing a,rbitration clauses to
trump “exclusive jurisdiction” provisions in federal statutes. In Shearson, the United States
Supreme Court enforced an arbitration clause against a privaie party that sought to pursue federal
securities-fraud claims in court. 7/d. But under Waffle House, such a clause would not bind the
federal government if it pursued its own enforcement action, even if the action involved an
underlying dispute between private parties that had agreed to arbitrate.

Consequently, Waffle House alone justifies a ruling for the Superintendent, as this case,
too, involves rejecting arbitration so that the enforcement of public rights remains paramount
over private agreements.

For all these reasons, fhe Arbitration Act does not override the Liquidation Act, and to the .
contrary, standard arbitration principles confirm why the Superintendent cannot be compelled to
arbitrate here.

D. Other states with broadly worded statutes for liquidating insolvent insurance

companies have found that pre-insolvency arbitration agreements do not apply
against insurance liquidators. ‘

The States with liquidation statutes most similar to Ohip’s_ have found thatl pre-insolvency
arbitration agreements against liqujdatérs inherently conflict with the statutory remedial scheme.
In its brief, E&Y invokes the analyses of several States but notably neglects to mention New
York and Kentucky, both of which have far—reachiﬁg liquidatibn' statutes that vest jﬁrisdiction in _
a specialized court, as well as federal court decisions refusing to enforce arbiiration clauses

against state liquidators from Utah and Oklahoma. E&Y’s omission of Kentucky is pattidularly
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glaring, given that it is j;he most recent State to weigh in on these issues and that E&Y itself was
the losing party in the Kentucky case. The Court should side \;\dth the better-reasoned and more
on-point cases, which support the Superintendent.

The New .York C'ourt of Appéals has long interpreted its liquidation statute as trumping
pre-insolvency arbit_ration agreements. Km’ckerbocker Agency, Inc. v. Holz (N.Y. 1958), 4
N.Y.2d 245, 252-53; Cor&orn v Ardra Iﬁs. Cé. (1990), 77 N.Y.2d 225, 232-33. The couﬁ has
cited the broad authority of the New York Superintendent of Insurance as well as the
jﬁrisdictional réquiremént in the Supreme Court. Knickerbocker Agency, Inc., 4 N.Y.2d at
252-53. “Since therefore, another\ court should not be permitted to interfefe with the jurisdiction
of the court in which the liquidation proceeding is pending, a fortiori, an arbitrative tribunal may
not interferé with the exercise of such jurisdiction.” Id. (emphasis in original):

The Supreme Court of Keﬁtucky recently came to the same conclusjon in addressing the
same issue within the Kentucky liquidation statute. Ernst & Young, LLP v. Clark (Ky. 2010),
323 S.W.3d 682. As in New York, the court found that the statute at issue conferred é “broad
gram of exclusive jurisdiction to the Franklin Circuit Court in matters relating to the delinquency
of insurance companies [that] preempts and supersedes the Federal Arbitration Act and its policy
lfavoring arbitration.” Id at 688. The Kentucky Supreme Court reasoned that the state
Jegislature “did not intend for that grant of jurisdiction to be overruled by an insurance
comi)any‘s agreement to arbitrate issues critical to the state's interest in the rehﬁbilitation or
liquidation of the insurance company.” Id. |

Similarly,.b(_)th the Fifth and Tén’th Circuits have refused to enforce arbitration clauses;
citing the respective state liguidation laws of Utah and Oklahoma as controlling. See Murnich

Amer. Reins. Co. v. Crawford (5th Cir. 1998), 141 F.3d 585, 591 (“[r]egardless of the nature of
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the reinsufers’ action, ordering it resolved in a forum other than the receivership court
nevertheless conflicts with the Oklahoma law . .. ), Davister v. United Republic Life Ins. Co.
(10th Cir. 1998), 152 F.3d 1277, 1281-82 (“[1]t is the policy of the State of Utah to consolidate in
one forum all matters attendant to the liquidétion of 'é domiciled insurance company.”).

By contfast, the statutes construed iq the decisions cited by E&Y are distinguishable. None
of them involved statutes that \-zested original, exclusive jurisdiction fofadjudjcating liquidation .
claims in a single court. Ohio’s law is most similar to New York’s and Kentucky’s, as it names
the Franklin County Common Pleas Couﬁ as the sole venué for liquidation cases, so the Court
here should reach a similar result.

In sharp contrast to this similarity between Ohio’s law and those of the States fejecting
compelled arbitration, the States cited by E&Y mostly provide for general jurisdiction around the
State, without centralization. See E&Y Br. at 8 (citing cases). In New Jers_ey, the general trial
courts have general jurisdiction for any of the proceedings under New Jersey’s insuraﬁce statute.-
See N.J. Stat. § 17:30C-2 (“[TThe Superior Court shall have original jurisdiction of delinquency
proceedings’ under this act.”); sce Suter v. Munich Reins. Co. (3d Ci_r. 2000), 223 F.3d 150,
161-62. The same is fruc under California’s law. See Cal Ins. Code § 1011 (“[T]he superior
court of the county in which the principél office of a person described in Section 1010 is located
shall . . . issue its order vesting title to all of the .assets of that person . . .”); see Quackenbush v.
Allstate Ins. Co. (9th Cir. 1997), 121 F.3d 1372, 1375. Illinois also bas a similarly broadly-
worded statute governing liquidation proceedings. See § 215 Ill. Comp. St. 5/187(3) (“[Tlhe
word “(;Ourt” shall mean the court before which the conseﬁation, fehabilifation, or liquidation
proceeding of the company is pending, .or the judge presiding in such proceedings™). Moreover,

the Tllinois-based case that B&Y cites, Selcke v. New England Ins. (7th Cir. 1993), 995 F.2d 688,
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did not even involve a claim that the case belonged in a state liquidation court under state
liquidation law. 1nstead, the Illinois liquidator sued in federal court, and the sole issue was
whether the dispute at issue was within the scope of the relevant arbitration clause. |

The federal court in Koken v. Cologne Reins’u}'ance (M.D. Pa. 1999), 34 F. Supp. 2d 240,
250-51, also concluded that Pennsylvania’s statute did not confer exclusive jurisdiction for
liquidation Within a.speciﬁc court. Also, Pennsyivania has not a‘dopte_d a éolidly pro-arbitration
view, as a state court. there (as opposed to the federal court in Cologne Reinsurance) refused to
enforce an arbitration agreement against the state Superintendent acting in its liquidation
capacities under certain circumstances. See Koken v. Reliance Ins. Co. (Pa. Commw. Ct. 2004),
846 A.2d 778, 780-81.

Finally, thg Vermont statute also did not place exclusive jurisdiction within a specific court
for liquidation proceedings. See 8 V.S.A. § 7073 (“[W]ithin 120 days of a final determination of
insolvency of an insurer by a court of competent jurisdiction of this state, the liquidator shall
make application to the court for approval of a proposal to disburse assets out of marshalled

~assets.”); see Costle v. Fremont Indem. (D. V1. 1993), 839 F. Supp. 265, 275. Indeed, the Costle

c0u1;t specifically cited this distinction between Vermont and New York—mnoting that Vermont
did not have an exclusive, centralized forum, but New York did—as a reason not to follow New
York’s approach. Thus, to the extent the Vermont court suggested a centralized-forurh
requirement would lead to a different result, Costle supports the Superintendent hete.

In addition, each of the cases cited by E&Y predate the United States Supréme Court’s
2002 decision in Waffle House, 534 U.S. 279. As explained above, Waffle House held that an
agency’s statutory authority to vindicate the public interest cannot be limited by an arbitration

agreement signed by private parties, even if the agency is vindicating the rights of a party that
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signed an arbitration agreement. d. at 284. That principle alone could lead to a different result,
so the pre-Waffle House decisions cited by E&Y are questionable precedents.
In sum, while Ohio’s law alone leads to a conclusion against compelled arbitration here,

the better view of sister States’ laws supports the Superintendent here as well.
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Plaintiff-Appellee Superintendent’s Proposition of Law No. 2:

A tolling agreement preserving the right to assert “defenses” does not guarantee SUccess
on those defenses or entitle a party to lock in the case law governing the claims or defenses
as of the date of the tolling agreement. :

As an alternative to its argument for arbitration generally, E&Y argues that it is entitled to
unique right to enforce its arbitration clause, on the theory that it i)resewed a defense of
arbitration by executing the tolling agreement in 2002. E&Y’s theory is that at the time, the
controlling case law in the Tenth District allowed for enforcing arbitration agreements against
the Superintendent, so the tolling agreement “locked in” that precedent as the law governing the
parties. E&Y Br. at 28-30. The tolling agreement did no such thing, and the Court should reject
this argument.

First, the “preservation” of a defense merely preserves the right to raise a defense, and to
consider it not waived; it does not create the right to succeed on the defense, nor does it create
the right.to have the defense or claim considered solely under the case law applicable on the date
of a tolling agreement. Such an approach would warp the process of entering tolling agreements.

Second, E&Y’s attempt to link this theory to its expectation interests, and to the principle
that contracts are read in light of contemporaneous law, is unavailing. See E&Y Br. at 28-29
(citing Peerless Elec. Co. v. Bowers (1955), 164 Ohio St. 209, 210). Under Peerless and similar
cases, new case law i.s routinely applied “retrospectively as well” es prospectively, absent a
“specific provision in a decision declaring its application to be prospective only.” Stafe ex rel.
Bosch v. Indus. Comm’n of Ohio (1982), 1 Ohio St. 3d 94, 98; sece also Peerless, 1.64 Ohio .St. at
210. In Peerless, the Court eﬁplained “[t]he general rule is that a decision of a court of supreme
jurisdiction overruling a former decision is retrospective in its operation, and the effect is not that_

- the former was bad law, but that it never was the law.” If later-overruled decisions of this Court
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can be considered “never the law,” then surely that is even more so for opinions of the appeals
court. Thus, Fabe, which allowed for enforcement of arbitration, “never was the law.” Id.

Further, E&Y’s “vested rights” argument, which says that its “right” to arbitration vested
Qhen it purportedly signed the tolling agreement in reliance on Fabe, is mistaken. Fabe did not,
contrary to E&Y’s implicit suggestion, hold that mandatory arbitration clauses always or even
presumptively control against the Superinfendent in liquidation. Instead, Fabe said that-
arbitration could be éllowed, bl_it it left it to the trial court’s discretion, to be applied based on
whether the claim at issue was central or ancillary to the liquidation. Fabe, 68 Ohio App. 3d at
235-36, Indeed, before the Tenth District overruled Fabe in Pipoly, that court also refised,
7 under the Fabe regime, to enforce an arbitration clause against the Superintendent—.by applying
Fabe and simply assessing the claim. therc; differently. Covington v. Am. Chambers Life Ins. Co.,
2002-0hio-6165, 26. Also, Fabe did not include é prefereﬁce claim, so it did not.address the
separate jﬁrisdiétional provisidn that applies here. Thus, E&Y could not have reasonably relied
on Fabe as providing an absolute right to arbitrate; at most, Fabe gave E&Y a fair shot at
persuading the court to go its way.

In addition, E&Y is mistaken in suggesting that it must bave gained this right as part of the
tolling agreement because it granted the Liquidator the tolling rights, while the right to assert
defenses was the “sole benefit it obtained from the agreement.” E&Y Br. at 29. That is not so.
The tolliﬁg agrecment ga\-re both sides more time to file any claims agains"[ the other, and it gave
both sides the same preéervation of defenses. See Supp. at S-7. Pérhaps E&Y did not have any
. viable claims against the .Sup'eriﬁtendent in the end, but it received the right to extend the time to

pursue them.
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Further, evén if E&Y is viewed solely as the potential defendant, with the Superintendent
solely as ﬁotential plaintiff, the tolling agreement gave E&Y—just as any similar tolling or
standstill agreement does for other potentiél defendants—the benefit of more time to resolve the
dispute }_vit.hout the cost of actual litigation. Typically, the alternative to a tolling agreement is
not that the po‘tent-ial plaintiff misses the deadline and goes aWay. Instead, the plaintiff, if not
given more time, must sue. Consequenﬂy, E&Y’s claim—that the entitlement to the arbitration
defense was the “sole benefit it obtained”—rings holléw, as it gained_oth_er benefits, and its
reliance .on Fabe, if it existed, was sorely misplaced. |

Moreover, if E&Y"s view were correct, it would have been “entitled” to the Fabe-era law,
once it “locked it in” thfough the tolling agreement, even if this Court had reviewed o‘ne of the
many similar cases in recent years, and if this Court, rather than the Tenth District, had been the
one to replace the Fabe approach with tile Pipoly rule. Routine tolling agreements cannot
interfere with this Court’s appellate review by insulating parties from normal evolution of the
law. And in any case, the tolling agreement, by preserﬁng “defenses,” cannot be fairly said to
represent a clear meeting of the minds that the parties were freezing in place the then-case law.

Accordingly, the tolling agreerﬁent did not presérvé a defense that E&Y never had the right

to make in the first place. The Court should reject E&Y’s argume.n—ts to the contrary.
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CONCLUSION 7
For the abové reasons, the Court should affirm the Tenth District’s decision .afﬁrming the
trial court’s denial of E&Y"s nﬁotion to dismiss or ité alternative motion to stay and to compel the
Superintendent to arbitrate. | |
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