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INTRODUCTION

The Ohio Municipal League ("League"), as amicus curiae on behalf of the County

of Medina, urges this Court to reverse the decision of the Ninth District Court of Appeals

("Ninth District") in Sanderbeck v. County of Medina, 2010-Ohio-3659.

STATEMENT OF AMICUS INTEREST

The Ohio Municipal League is a non-profit Ohio corporation composed of a

membership of more than 700 Ohio cities and villages.

The Ohio Municipal League and its members have an interest in seeing that that

the obligation to "repair" municipal roads, mandated by the Ohio Revised Code at

Section 2744.02(B)(3), is not expanded by an improper application of that term, as will

be further discussed below.

STATEMENT OF THE CASE AND FACTS

The League hereby adopts, in its entirety, and incorporates by reference, the

statement of the case and facts contained within the Merit Brief filed by the County of

Medina, et al. The League is particularly concerned with the opinion of the expert,

identified by the Ninth District that a "skid number of 25" on a "high volume road"

indicates that the pavement was "worn out." Sanderbeck v. County of Medina, 2010-

Ohio-3659, at ¶ 6.

ARGUMENT

Proposition of Law No. 1: Under 2744.02(B)(3), the skid resistance
of a road does not raise a repair issue when no evidence exists
regarding the skid resistance of the road at the time of design or
construction. (R.C. 2744.01(B)(3) interpreted and applied.)

Ohio's political subdivisions, and municipalities in particular, are not now, and

have never been, the insurers of the safety of their streets. Deckant v. Cleveland (1951),
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155 Ohio St. 498, 99 NE 2d 609, and Dayton v. Glaser (1907), 76 Ohio St. 471, 81 NE

991. After the Ohio Supreme Court abrogated the judicially created doctrine of sovereign

immunity in Haverlack v. Portage Homes, Inc. (1982), 2 Ohio St.3d 26, 442 N.E.2d 749,

and Enghauser Mfg. Co. v. Eriksson Eng. Ltd. (1983), 6 Ohio St.3d 31, 451 N.E.2d 228,

the General Assembly enacted R.C. Chapter 2744, Ohio's Political Subdivision Tort

Immunity Act. Franks v. Lopez (1994), 69 Ohio St.3d 345, 347, 632 N.E.2d 502; Haynes

v. Franklin, 95 Ohio St.3d 344, 2002-Ohio-2334, 767 N.E.2d 1146. R.C. Chapter 2744

now governs tort liability for political subdivisions.

R.C. Chapter 2744 provides the well-established three tiered analysis: first, there

is presumptive immunity from liability, pursuant to R.C. 2744.02(A); then there is a

review of statutory exceptions to immunity; finally there is an opportunity for the

political subdivision to re-establish immunity pursuant to R.C. 2744.03. Cater v.

Cleveland (1998), 83 Ohio St.3d 24, 697 N.E.2d 610; Greene Cty. Agricultural Soc. v.

Liming, 89 Ohio St.3d 551, 2000-Ohio-486, 733 N.E.2d 1141.

The focal point of this case is the exception to the general rule of immunity

established in R.C. 2744.02(B)(3). This section provides, in pertinent part:

*** political subdivisions are liable for injury, death, or loss to person or
property caused by their negligent failure to keep public roads in repair
and other negligent failure to remove obstructions from public roads ***.

There is no political subdivision liability for the design of a road. Haynes v.

Franklin, 95 Ohio St.3d 344, 2002-Ohio-2334, 767 N.E.2d 1146.

The specific controversy is whether there was a "negligent failure" by Medina

County to keep" East Smith Road "in repair." There is no allegation in the case that the
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road had any "obstructions" that blocked or clogged the highway. Cf., Howard v. Miami

Twp. Fire Div., 119 Ohio St.3d 1, 2008-Ohio-2792, 891 N.E.2d 311.

The concept of "in repair" necessarily relates to the original condition of the

roadway. "Repair" means "to restore by replacing a part or putting together what is torn

or broken." Merriam Webster's Collegiate Dictionary, Tenth Edition. It is not possible

to know if something is "torn or broken" without at least implicitly identifying the

condition of the object (the road) as it was originally created. And therein lies the

weakness in the plaintiff's case. As set forth in the opinion of the Ninth District, there is

no evidence what the designed "critical speed" of the curve was, so the plaintiff cannot

prove that the current "critical speed" was the consequence of the road being "torn or

broken," and therefore in need of "repair." In the absence of the production of such

evidence, the defendant-appellants should be entitled to summary judgment.

Municipalities Repair Visibly Bad Roads

Municipalities repair roads that are visibly in need of repairs. They do so based

upon available budgets, and they do so not just to avoid liability but to provide the

community with a level of service (ease of travel within the community) that is expected

and demanded by the community.

The specter created by the opinion of the Ninth District is the risk of liability for

roads that are not visibly in need of repair and for which there is no clamor by the

community for repair. If some plaintiff's expert can determine that a road is "worn out"

after an accident, on the basis of some method of testing that is not commonly practiced

by political subdivisions as part of their routine maintenance operations, there will be a

re-allocation of resources to "fix" roads that wouldn't otherwise be the subject to such
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treatment. The problem is exacerbated if the expert is not required to identify the

condition of the road when it was initially installed, in order to determine whether the

condition of the road was the product of design or deterioration. The budget of the

community will be hostage to a first-lien of road repairs, which will be made solely to

avoid perceived liability risks. In addition, for those political subdivisions large enough

to self-insure, the treasury will be directly accessed by creative plaintiffs and their

experts, who can decide when a road has been "worn out."

A teenage girl was tragically killed as a result of a teenage boy driving too fast on

a road with an "S" curve. The driver is the person who caused the tragic death. The

taxpayers of Medina County and, more broadly, the taxpayers of the State of Ohio should

not be burdened with a liability risk that is unknown and unknowable because of the

reckless actions of one teenage driver.

CONCLUSION

Based upon the foregoing, the League respectfully requests this Court to reverse

the judgment of the Ninth District Court of Appeals.

Respectfully submitted,

Stephen J. Smith (#0001344)
ssmithgszd.com
SCHOTTENSTEIN, Zox & DuNN Co., LPA
250 West Street
Columbus, OH 43215
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Counsel for Amicus Curiae
The Ohio Municipal League
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