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STATEMENT OF FACTS

A. Procedural Background

This case, which involves a rehearing of a prior appeal that was dismissed
because a final appealable order was lacking, presents the Court with an opportunity to
stem the continuing erosion of the employment-at-will doctrine due to the application of
the tort of wrongful discharge in violation of public policy to a seemingly endless array
of fact patterns.

Appellee Randall Dohme (“Dohme™) was terminatéd from his employment with
Appellant Eurand, Inc. (forﬁerly Eurand America, Inc.) following his admitted disregard
of a management directive that the employees at Eurand’s facility direct contact with an
insurance company employee, who was on site for a two-day review of the premises for
the submission of an insurance policy proposal, through specifically-identified
individuals. (Supp. at 00094-00097; Dohme Depo. at 248-251, Exhibit DD) The

Montgomery County Court of Commbn Pleas granted summary judgment in Eurand’s
favor on the Wfongful discharge claim réasonihg that a policy favoring workplace safety
was not implicated in Dohme’s termination because “Plaintiff’s statements did not
indicate a concern for work place safety. The plain language of his comments only
indicates his own suspicion that the missing report is an attempt by Defendant to set him
up for a deficient job performance. The only relevance safety has in the instant case is
that the missing report contained the results of a fire alarm system inspection.” (Appx. at
38)

| Dohme appealed the adverse judgment on his claim to the Montgomery County

Court of Appeals. The Montgomery County Court of Appeals reversed the ruling of the



trial court and, maneuvering around existing precedent, expanded the wrongful discharge
tort beyond its previously-existing bounds. Specifically, ignoring the fact that Dohme did
not even suggest in his conversation that an unsafe work environment existed, the Second
District found that the potential choice between higher insurance premiums and
remedying an unarticulated, unknown workplace safety issue might indirectly advance
the public’s interest in workplace safety. ' (Appx. at 21-22) In other words, the Second
District concluded that even though Dohme never actually mentioned safety and
admittedly did not report his purported concefn to either Eurand or a governmental body,
he was a common law whistleblower and his termination under these circumstances
jeopardizéd the general public policy of Ohio favoring workplace safety. (Appx. at 27-
28). |

This Court accepted the appeal of the issues raised by the Second District’s ruling
in Case No. 2007-0640. ‘However, before issuing its opinion, the Court determined that
there was not a final appealéble order and dismissed the appeal. Dohme v. Eurand Am.,
Inc., 2009-Ohio-506 (2009).

Upon its remand to the trial court, the claim that impaired the prior appeal was
dismissed with prejudice, and .wit.h a final appealable order then present, the case was

again appealed to the Second District. (Appx. at 29) On August 20, 2010, the

! When explaining the basis for its conclusion, the Second District stated, “[w]hen an
employer directs employees to not speak to an insurance representative inspecting a
premises, an implication arises that the employer wishes to cover up defects, including
those that create a danger to employees.” (Appx. at 24-25) However, this “implication”
is wholly unsupported by the record. Even Dohme characterized Eurand’s process of
having limited points of contact whenever any third parties entered the facility as routine
and standard at Eurand. (Supp. at 00095-00096; Dohme Depo. at 249-250)



Montgomery County Court of Appeals adopted and re-entered its prior decision in the
case. (Appx. at 04, 06)

B. Factual Background

Despite Dohme’s suggestions to the contrary, this case has a very limited and
straightforward factual setting.

Eurand is engaged in the manufacture and sale of drug delivery systems used in
the pharmaceuticals indusiry. (Supp. 00114; Cruz Aff. § 2) Dohme is an electrician by
trade who began work with Eurand on January 12, 2001 to supervise its maintenance
staff. (Supp. 00003; Dohme Depo. at 20)

During his brief employment with Eurand, Dohme had conflicts with his co-
workers and direct reports, failéd to perform his duties to management’s expectations,
was the subject of various employee complaints to management and human resources,
and was the subject of a complaint from an independent contractor wﬁo was working at
the facility who relayed that Dohme had engaged in offensive behavior. (Supp.00004-
00033, 00038, 00051-00059, 00106; Dohme Depo. at 43-66, 69, 73-77, 90, 143-151,
153-157, Exhibit A) This conduct resulted in a dysﬁmctional' workplace, shifted
reporting felationships, and discipline for Dohme. (Supp. 00034-00037, 00106, 00109;
Dohme Depo. at 78-81, Exhibits A, Y) As a further resuit, Dohme’s relationship with
his supervisors became adversarial and on July 9, 2002, Dohme was relieved of his
supervisory responsibilities. (Supp. 00065-00078, 00085, 00108; Dohme Depo. at 158-
171, 204, Exhibit W) |

In late 2002, Dohme took a leave of absence from Eurand. (Supp. 00086-00087;

Dohme Depo. at 212, 221) Upon his return, Dohme was relieved of all responsibilities



except completing the parts component of the company’s yet-to-be-functioning
automated maintenance system. (Supp. 00078, 00083-00084, 00088-00092; Dohme
Depo. at 171, 191-192, 222, 231-232, 240, 244) As Dohme described it, “[h]e told me he
wanted me to concentrate on the spare parts, the location of them, the labeling of them,
and get them in the computer and that he didn’t want me to do anything other than that,
that he wanted me to focus on that until I got done with it.” (Supp. 00088; Dohme Depo.
at 222) |

The “computer” that Dohme referenced in the preceding quote was the MP2
automated maintenance system. (Supp. 00039-00040; Dohme Depo. at 98-99) That
software provides a means for tracking maintenance intervals and spai‘e parts. (Supp.
00041; Dohme Depo. at 105) However, MP2 requires that the data be collected and
manually input into the system before it can be reliably used for tracking maintenance.
(Supp. 00041; Dohme Depo. at 105) At Eurand, MP2 was purchased beforé Dohme’s
hire in 2001 and was still not functioning at the time of his termination. (Supp. 00042-
00043, 00045; Dohme Depo. at 109-110; 117) As a result, even for the portion of the
system that had been input, Eurand was running a duplicate manual system to monitor its
maintenance requirements at the time of Dohme’s termination. (Supp. 00042-00043,
00082-00084; Dohme Depo. at 112, 190-192)

Dohme’s conduct did not improve folloWing his demotion and his defiant
behavior peaked in March, 2003. On March 21, 2003, Eurand sent an e-mail to all of its
Vandalia employees explaining that on March 24 and 25 an employee of an insurance
company would be visiting the premises, and Eurand instructed employees to direct

contact with him through certain identified employees. (Supp. at 00094, 00013; Dohme



Depo. at 248, Exhibit DD} Contrary to the suggestion of the Second District, such a
memo was standard practice at Furand and was used any time non-employees visited the
facility. (Supp. 00095-00096; Dohme Depo. at 249-250) Dohme understood that the
individual visiting the facility was an employee of a private insurance company who was
coming to review the building in connection with submitting a bid for prbviding
insurance coverage. (Supp. at 00094-00096; Dohme Depo. at 248-250) Dohme also
understood that Eurand did not want him confronting the insurance company employee
and acknowledged that this was normal practice at Eurand. (Supp. 00094-00096; Dohme
Depo. at 248-250)

On the second day of the insurance agent’s visit, Dohme was called by Eurand’s
receptionist who was looking for another individual, an identified contact point for the
appraiser. Dohme was not asked to do anything by the receptionist. However, bohme _
seized upoﬁ the opportunity to make éontact with the vendor. Dohme testified, “I said I
will try to find him but I'll come down and greet him.” (Supp. 00097-00098; Dohme
Depo. at 251-252) When Dohme sought out the insurance company employee he did not
merely “greet” the individual. Instead he imﬁlediately took out papers and, as Dohme
describes it, “I just said you might want to find out what happened with that inspection,
and that was the end of the conversation.” (Supp. 00097; Dohme Depo. at 251) Contrary
to the inference suggested by the Second District, Dohme did not contend to the agent
that the inspection was not completed and he certainly did not suggest that he feared the

building was unsafe. Rather, Dohme stated only that he believed that the record of the



inspection was removed to make it look as if he did not input it. To that end, Dohme

speciﬁcélly testified:

Q.

A.

What were you intending to suggest to her then?

I didn’t know who it was that took it out of the computer. I
assumed it was her so I just said he already knows the answer, tell
him the truth....

Did you believe that Dell had done somethlng inappropriate by
taking that out?

1 had believed that Dell did it because they all had passwords, but
Dell was the only one that was actively working in MP2. I think
she’s probably the one that did it.

But when you say it, do you mean - -

Took the fire alarm inspection out. I think she was either told or
she did something to take that fire inspection out of there.

(Supp. at 00099-00100; Dohme Depo. at 253-254)

In short, Dohme feared only that he was being “set up” for a performance deficiency and

told the insurance employee only that —“I told Mr. Lynch, somebody made this disappear

and I’'m afraid they’re trying to make it look like I wasn’t doing my job.” (Supp. 00101;

Dohme Depo. at 255) This was consistent with Dohme’s past view that he was being

“railroaded” out of Eurand. (Supp. 00053; Dohme Depo. at 145) As the Trial Court

correctly noted, “Plaintiff’s statements did not indicate a concern for work place safety.

The plain language of his comments only indicates his own suspicion that the missing

report is an attempt by Defendant to set him up for a deficient job performance. The only

relevance safety has in the instant case is that the missing report contained the results of a

fire alarm system inspection.” (Appx. at 38)



Eurand terminated Dohme’s employment for his confrontation of the insurance
agent in contradiction of its directive. (Supp. 00093, 00102-00103; Dohme Depo. at 247,
256, 259)

In pasf arguments, Dohme has attempted to suggest that a small, isolated 2001 fire
at Burand’s facility played some ill-defined role in his motivation for the contact with the
insurance representative. Dohme’s own testimony undercuts this contention.

Asa phannaceuticél manufacturer, Burand had an extensive fire monitoring
system. This system was maintained by an independenf vendor — not by Dohme or any
Eurénd employee. (Supp. 00078, 00080-00081; Dohme Depo. at 171, 186-187) Further,
Dohme was relieved of any responsibility for even contacting the vendor for the fire
prevention system before he began a leave of absence more than six months prior to his
termination. (Supp. at 00088-00092, 00100; Dohme Depo. at 222, 231-232, 240, 244,
254) Thus, Dohme had no actual knowledge of, or involvement with, any issues
coﬁceming fire .safety in 2003 that could have triggered a genuine concern at that time.

It is also established in the record that Eurand was frequently inspected by fire
officials. Further, Dohme acknowledges that no violations were ever found during those
inspections..(Supp. 00048-00049; Dohme Depo at 137-138) More specifically, Dohme
testified about his discussions with the Captain and Head Fire Investigator/Inspector of
the Vandalia Fire Department (and his neighbor):

Q. Do you know if Mr. Francisco ever went back out and reinspected?

A. He’s been in the building several times, but I don’t think he
reinspected that pump or that suite.

Q. Did he tell you that he had never issued any safety violations or
code violations to Eurand?



A. He didn’t say.
Q. Do you believe that he found viclations inside of Eurand?
A. He didn’t find any, no.

(Supp. at 00048-00049; Dohme Depo. at 137-138)

In other words, Dohme was well aware that the fire alarm system was well-maintained
and fu.nctioﬁing, and that there were no heightened fires risks at Eurand, at the time he
confronted the insurance appraiser.

Perhaps most telling is that through 299 pages of deposition testimony regarding
solely his employment with Eurand and his termination, Dohme failed to make a single
mention of the August 2001 fire that he now contends was his motivation and there is no
reference whatsoever to a 2001 fire in Dohme’s Complaint that he filed in this case.”
Finally, even Dohme does not contend that he mentioned the 2001 fire or any fear of an

| unsafe environment to the insurance appraiser he confronted. (Supp. at 00097-00100;
Dohme Depo. at 251-254) Rather, Dohme admits he was terminated only for his
conversation with the insurance representative and admits he said only what has been

| recited above —that he feared he was being set up to make it look like he was not
performing his job. (Supp. at 00104; Dohme Depo. at 264) Supposition by Dohme and

the Second District regarding what could have been intended but was not said, or what

2 In contrast, Dohme’s Complaint and deposition are full of references to a small fire
isolated in a pump’s mechanical system that had occurred in 2002 when Dohme was on
vacation. (Complaint at ¥ 30; Supp. 00045-00047; Dohme Depo. at 117-119) However,
Dohme had admitted in his deposition that he was happy with how that issue was
addressed and that he did not raise any concern about that issue with the insurance
appraiser. (Supp. 00050, 00105; Dohme Depo. at 142, 282) With those issues not
available to support his newly-developed whistleblower theory, Dohme appears to have
chosen an after-the-fact substitute for his motivation.



had occurred in the past but remained unstated on March 25, 2003, has no relevance to

the case.

ARGUMENT

The Second District’s decision in this case represents an open-ended, ill-defined
expansion of the concept of whistleblowing that grossly expands a limited exception to
the at-will doctrine to previously unthinkable extremes. This Court must reign in this
erosion and firmly reinstate the principle that employment at will is the norm in Ohio.

This Court has long recognized that “[t]he traditional rule in Ohio and elsewhere
is that a general or indefinite hiring is terminable at the will of cither party, for any cause,
1no cause or even in gross or reckless disregard of any employee’s rights, and a discharge
without cause does not give rise to an action for damages.” See Collins v. Rizkana
(1995), 73 Ohio St. 3d 65, 67 (citations omitted). The tort of wrongful discharge in
violation of a i)ublic policy, which was adopted in Greeley v. Miami Valley Maintenance
Contrs., Inc. (1990), 49 Ohio St. 3d 228, is a limited exception to the presumed at-will
employment relationship.

The decisions following Greeley have generally been restricted to refining certain
elements of the tort or to addressing specific applications. However, as one appellate
court has noted, the development of the claim has not been a direct path and many issues

remain unresolved. See Coon v. Technical Construction Specialties, Inc. (Summit Cty App.
2005)., 2005-Ohio-4080 at 22 (“It is clear from the legal history of public policy wrongful

termination causes of action that treatment of such claims has changed over time.”). This case



provides the vehicle to establish further definition and direct guidance on the parameters
of the tort and the analysis to be employed.

The elements of the wrongful discharge claim are well-settled and nothing in the
Propositions of Law raised in this case alters them in any way. To establish a claim for
wrongful discharge in violation of public policy a plaintiff must establish the following
elements: (1) that a clear public policy existed and was manifested in a state or federal
constitution, statute or administrative regulation, or in the common law (the clarity
element); (2) that dismissing employees under circumstances like those involved in the
plaintiff’s dismissal would jeopardize the public policy (the jeopardy element); (3) that
plaintiff’s diémissal was motivated by conduct related to the public policy (the causation
element); and (4) that the employer lacked an overriding legitimate business justiﬁcation
for the dismissal (the overriding justification element). Painter v. Graley (1994), 70 Chio
St. 3d 377, 384; Collins v. Rizkana (1995}, 73 Ohio St. 3d 65, 69-70 citing I. Perritt, The
Future of Wrongful Dismissal Claims: Where Does Employer Self Interest Lie? (1989),
58 U. Cin. L. Rev. 397, 398-399. The bounds and analysis applicable to the clarity and
jeopardy elements, both issues of law, are involved in this appeai. Collins, 73 Ohio St.
3d at 70.

More specifically, Dohme has asserted that he was, in effect, a common law
whistleblower who, without raising his concerns to either his employer or a governmental

| body and without actually expressing a concern over workplace safety, is entitled to all of
the protections normally associated with such a status. The wrongful discharge exception
must not be contorted to this extreme. Rather, the Propositions of Law proposed by

Eurand strike the proper balance between the interests of Ohio’s employers and its

10



employees and reaffirms the limited role of this exception to the employment at-will

doctrine.

Proposition of Law No. I:

To satisfy the clarity element of 2 wrongful discharge claim an employee
must articulate a policy based in existing Ohio law that addresses the specific
facts of the incident rather than merely making a generic reference to
workplace safety.

Proposition of Law No. I presents the Court with an opportunity to clarify an
1ssue first raised in, but nof resolved by, the syllabﬁs of Pytlinski v. Brocar Products, Inc.
{2002), 94 Ohio St. 3d 77, regarding the role of the “workplace safety” public policy in
the context of the wrongful discharge tort. More specifically, the Court should use this
case to clarify that, although the general proposition of promoting workplace safety is
without question one that is embraced by Ohio, to satisfy the clarity element of the
wrongful discharge claim the employee must identify a specific safety policy in existing
Ohio law that is implicated by his termination rather than merely making a passing
reference to advancing general workplace safety. Without this clarification, the appellate
courts of Ohio will continue to misread Pytlinski and expand the circumstances to which

the limited exception applies.

A. Precedent Does Not Mandate the Result Reached bv the Second District.

The notion of a public policy favoring “workplace safety” first appears in Ohio
Supreme Court jurisprudence in Kulch v. Structural Fibers, Inc. (1997), 78 Ohio St. 3d
134. However, a review of the specifics of the decision and the underlying facts of the
case reveals that the Court in Kulch did not intend the sweeping proposition for which it

is frequently cited.

11



It is undeniable that the Court in Kulch noted the existence of “Ohio’s public
pblicy favoring workplace safety” in the context of a wrongful discharge claim. Kulch,
78 Ohio St. 3d at 153. However, the Court’s recognition of a workplace safety public
policy in the specific context presented in Kulch was not a mandate for the seemihgly
perpetual expansion of the role of safety in the wrongful discharge tort. Rather, Kulch
only recognized the workplace safety public policy in a fact pattern where a specific
safety statute was identified and corresponded to the facts at hand.

A close reading of Kulch confirms its limited application. In performing its
analysis of the clarity element, the Court in Kulch identified the bases for the public
- policy involved and specifically stated, “[t]he first main source of expressed public policy
can be found in Section 660(c), Title 29, U.S. Code, which speciﬁcélly prohibits
employers from retaliating against employees (like appellant) who file OSHA
complaints.” Kulch, 78 Ohio St. 3d at 151.% In other words, the Court in Kulch found the
existence of a workplace safety policy in a specific statute that applied to the facts of the
case — OSHA’s anti-retaliation provision — not from the general notion that Ohio values
safe workplaces. Thus, contrary to the conclusion of the Second District, Kulch does not
stand for the proposition that even absent an applicable safety statute or regulation, the
general notion of workplace safety is always an independent basis on which to maintain a
wrongful discharge claim.

The Sixth Circuit Court of Appeals recognized the limitation of Kulch s holding
when it interpreted the clarity clement of the wrongful discharge tort. In Herlik, 2005

U.S. App. LEXIS 21784 at *16, the Sixth Circuit explained:

3 The second source of public policy identified in Kulch was Ohio Rev. Code § 4113.52,
Ohio’s whistleblower’s statute, which is not at issue in the present case.
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In practice, the Ohio Supreme Court has usually found a clear public
policy protecting an employee’s activity only when there is a statute that
prohibits firing employees for engaging in a particular protected activity.
In other words, once a statute provides a right, the court then fashions a
cause of action to enforce that right.
Thus, the Sixth Circuit concluded, “Kulch is typical; the wrongful discharge tort provides
the remedy where the statute is silent.” Id. at *17. See also Gates v. Beau Townsend
Ford, Inc. (S.D. Ohio 2009) 2009 U.S. Dist. LEXIS 110005 at *26-*27 Unfortunately,
some Ohio appellate courts have not recognized this limitation, perhaps due to the
issuance of the deciéion in Pytlinski v. Brocar Products, Inc. (2002), 94 Ohio St. 3d 77.
However, Pytlinski also made no pronouncement of a global “workplace safety” public
policy sufficient for all wrongful discharge claims in all factual settings.

When it was first accepted by the Court, Pytlinski did not involve an analysis of
the clarity element of the Wroﬂgﬁll discharge claim. Rather, as the Court noted,
“Pytlinski presents a single issue for our consideration. We are called upon to determine
whether the court of appeals erred in applying the.one-hundred—eighty-day limitations
period set forth in R.C. 4113.52 to Pytlinski’s common-law claim for wrongful discharge
in violation of public policy.” Pytlinski, 94 Ohio St. 3d at 78. However, in resolving that
limited issue the Court made statements that significantly impacted the future
developments of the wrongful discharge tort. Not the least of this impact concerns the
workplace safety public policy.

The mefnbers of the Court in Pytlinski were presented with a specific fact pattern
in which an employee alleged that he was terminated in retaliation for complaining to the

management of the company regarding perceived OSHA violations. Thus, the employee

in Pytlinski had engaged in a recognized form of “whistleblowing.” As a result of this
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whistleblower context, the Court was required to determine whether the employee was
limited to basing the public policy on that reflected in Rev‘ise& Code § 4113.52 (which
under Contreras v. Ferro Corp. (1995), 73 Ohio St. 3d 244, would require compliance
with its procedural requirements) or whether the employee could proceed independent of
that section’s public policy if he could identify another applicable source of public policy.
Pytlinski, 94 Ohio St. 3d at 79-80. Relying on Kulch, the Court held only that the “Ohio
public policy favoring workplace safety is an independent basis upon which a cause of
action for wrongful discharge in public policy may be prosecuted.” Id., 94 Ohio St. 3d at
| 80 (italic addéd). In other words, the issue resolved in Pytlinski was only whether the
safety policy reflected in OSHA’s anti-retaliation provision could independently support
the wrongful discharge claim or whether the employee had to comply with Section
4113.52 because his claim sounded in Whistleblomring. This limitation of the Pytlinski
decision is reinforced by the fact that Pytlinski made internal complaints of perceived
OSHA violations, an act protected by the OSHA statute’s anti-retaliation provision. | See,
e.g., Dunlop v. Hanover Shoe Farms, Inc. (M.D. Pa. 1976), 441 F. Supp. 385; 29 C.F.R.
§ 1977.9(c).

Contrary to the opinioﬁ of some éourts, the Pytlinski decision did not hold, and
the Court did not even discuss, whether a general reference to workplace safety could
always satisfy the clarity element of the wrongful discharge tort when the facts of'a given
case did not implicate 29 U.S.C. § 660(c). Given this context, there was no need for the
Pytlinski Court to — and it did not - rely on a general workplace safety policy because

there was a specific safety statute establishing the public policy in that case.
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In short, neither the holdings nor the reasoning of the Kulch and Pytlinski
decisions mandate that the generic notion of Workplaée safety always will satisfy the
clarity clement of the wrongful discharge claim irrespective of context. Thus, this Court
is not constrained by stare decisis in adopting Proposition of Law No. L

B. Ma_ny Existing Decisions Under OQhio Law Support Proposition of Law No. L

In recognition of its role as a limited exception to the at-will doctrine and the
potentially limitless circumstances in which a generic concept like “workplace safety”
can be trumpeted without any real relation to existing law, many Ohio and federal courts
have mandated specificity when evaluating the existence of a clear public policy.
Proposition of Law No. I embraces this requirement.

The court in Poland Township Bd. of Trustees v. Swesey (Mahbning Cty. App.
2003), 2003-Ohio-6726, explained its interpretation of the clarity element requirement, in
the context of a case that did not involve workplace safety, as follows:

It was [plaintiff’s] burden to indicate the specific public policy at issue and to

establish how that clear public policy was violated by his termination. Sorensen

v. Wise Mgt. Services, Inc., 8% Dist. No. 81627, 2003-Chio-767 (stating that a

person seeking to apply the public policy exception to the at-will employment

doctrine must state with specificity the law or policy that was violated by his

termination); Gargas v. City of Streetsboro, 11" Dist. No. 2000-P-0095, 2001-

Ohio-4334 (stating that the burden to produce specific facts demonstrating that a

clear public policy exists and that discharge under the circumstances violates that

public policy is the burden of the person claiming he was wrongfully discharged);

Carver v. Universal Well Serv., Inc. (Aug 20, 1997), 9 Dist. No. 96CA0082

(stating “when pleading this cause of action, a plaintiff must indicate the specific

public policy at issue and explain how it was violated.”)

Thus, the Poland Township court reiterated what most courts have implicitly concluded —

statements of public policy must be specific and tailored to the facts of the case. See

also, Galyean v. Greenwell (Washington Cty App. 2007), 2007 WL 453273 952 (“We
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agree with the trial court’s assessment that [the cited statutes] are not sufficiently specific
to serve as the basis for Appellant’s claim.”). The same requirement must be applicable
in the workplace safety context.

In Lesko v. Riverside Methodist Hosp. (Franklin Cty. App. 2005), 2005-Ohio-
3142, the Franklin County Court of Appeals held that to satisfy the clarity element of the
wrongful discharge claim it is not enough for a plaintiff to refer generally to a statute or
to declare that his conduct was warranted by “safety.” Rather, that court has required that
~ a plaintiff demonstrate the existence of a specific public policy in existing law that forms
a policy that specifically relates to the facts at hand.

The Fifth District Court of Appeals recognized the slippery slope the generic
“workplace safety” doctrine presented when it rejected the concept and held, “Appellant
has proposed we adopt a very vague public policy of ‘employee safety’ and ‘anti-
retaliation’ concepts too nebulous to provide guidance for courts, employers, or
employees to interpret.” Haren v. Superior Dairy, Inc. (Statk Cty App. 2004}, 2004-
Ohio-4436 at  26. The Sixth Circuit reached a similar conclusion in Herlik v.
Continental Airlines, Inc. (6™ Cir. 2005), 2005 U.S. App. LEXIS 21784 , where it too
rejected the generic assertion of “safety” as an underlying public policy where a pilot
questioned another pilot about potentially unsafe flight techniques.

Courts have also rejected broad-brushed policy claims in other areas of gencral
policy. For example, the Eleventh District Court of Appeals recognized the failings of
basing a wrongful discharge tort on “a broad societal interest” in Evans v. PHTG, Inc.
(Trumbull Cty App. 2002), 2002-Ohio-3381. There, an employee claimed that the broad

societal interest in preventing the unauthorized practice of medicine satisfied the clarity
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clement of her claim. Relying on both Kulch and Pytlinski, the court rejected the
proposition by reasoning that if the employee wants to assume the protected status of a
whistleblower, she must either comply with the dictates of Revised Code § 4113.51 or
point to a specific statement of policy in the law that addressed the circumstances of the
termination. Evans, 2002-Ohio-3381 at 9 31-38. This is the proper reading of Kulch
and Pytlinski.

In Schwenke v. Wayne-Dalton Corp. (Holmes Cty App. 2008), 2008-Ohio-1412,
the court refused to allow a claim of public policy based upon the general concept that
Ohio disfavors the .“misappropriation of corporate assets and inappropriate accounting
procedures.” Although Ohio surely disfavors such acts just as it disfavors unsafe
workplaces, the court found that the generalized claim did not safisfy the clarity element
because it was not clearly manifested in specific existing law. Id. at 1§ 51, 53.

Another example of such a case is Mitchell v. Mid-Ohio Emergency Services
L.L.C. (Franklin Cty App. 2004), 2004-Ohio-5264. In Mitchell, the Franklin County
Court of Appeals addressed whether a public policy exists under Ohio law in a situation
where a physician wrote letiers concerning emergency room overcrowding. In rejecting a
blanket “patient safety” exception, the court explained:

any physician or health care worker who complained to ahyone about
patient care issues at anytime during their employment who is later
discharged, could file an action for wrongful termination in violation of
public policy. Ohio law does not support such a sweeping interpretation
of the public policy exception to employment at-will. If we were to hold
otherwise, Ohio’s long-standing and predominate rule that employees are
terminable at-will would disappear.

Id. at 22 (italic in original). This same deterioration of the at-will status of employees

will occur if any reference to safety is sufficient to support a wrongful discharge claim.
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The unintended expansion of the Pytlinski decision has significantly eroded the
employment at-will doctrine in Ohio because, in practice, nearly any scenario can be
coﬁstrued to implicate workplace safety. An employee who complains about the storage
conditions of cafeteria food that is sometimes eaten by employees has implicated
workplace safety. See e,.g., Miller v. MedCeniral Health System, Inc. (Richland Cty
App. 2006), 2006-Ohio-63. An employee who relays observations about other
employeeé drinking on the job has arguably implicated workplace safety. See, e.g.,
Krickler v. City of Brooklyn (Cuyahoga Cty App. 2002), 149 Ohio App. 3d. 97, 103-104.
And, according to the Second District, talking to your employer’s insurance vendor about
your own job performance implicates workplace safety. In truth, only an unimaginative
plaintifl cannot formulate a safety irﬁplication out of any termination. Such an expansion
of a limited exception is unwarranted and should not be premised on misapplied
precedent.

C. The Decisions of Other States’ Supreme Courts Support FEurand’s Position.

Professor Petritt cautioned in his discussion of the wrongful discharge tort that
“[t]he public policy tort can become an amorphous source of just cause litigation unless
standards exist for principled decision-making, especially at the summary judgment and
pleadings stages.” See H. Perritt, The Future of Wrongful Dismissal Claims: Where
Does Employer Self Interest Lie? (1989), 58 U. Cin. L. Rev. 397, 407. To combat this
potential for abuse, Professor Perritt instructed that the clarity element in the wrongful
discharge tort plays the important role of placing Ohio’s employers on notice of what
terminations have thé potential for being excepted from the general rule of employment

at will. Because of its amorphous character and its role in Professor Perritt’s model, the
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highest courts of other states have required that if an employce wants to base a claim on a
given public policy, the public policy must be articulated in the law with specificity and
the public policy must be related to the specific facts of the case. This Court should
require this too and reject the notion that any claim of workplace safety automatically
trumps the at-will doctrine.

Like Ohio, the Supreme Court of Washington also adopted its wrongful discharge
tort based upon Professor Perriit’s model. As Justice Madsen of the Washington
Supreme Court has noted, “’[p]ublic policy” is an amorphous concept. Virtually every
statute embodies a public policy. However, for purposes of defining the scope of an
employer’s liability for wrongful discharge, the public policy should be ‘clear’ in the
sense that it provides specific guidance to the employer.” Danny v. Laidlaw Transit
Services, Inc. (Wash. 2008), 2008 Wash. LEXIS 951 at 55 (Madsen, J. concurring in
part dissenting in part).

Thus, Washington requires that when evaluating the clarity element the court
must engage in a detailed comparison of the specific policy presented by the authorities
jdentified by the plaintiff and the specific circumstances of the termination — just as
proposed by Eurand in Proposition of Law No. I — to determine if the policy identified
appllies to the specific circumstances of the tefmination. See Gardner v. Loomis Afmored
Inc. (Wash. 1996), 913 P.2d 377. Only where a specifically-articulated policy matches
the facts of the case will the clarity element be satisfied.

A review of an example of Washington’s analysis of this tort is instructive. When
presented with the difficult factual setting of addressing the termination of a guard who

left his assignment to protect a woman being chased by a knife-wielding attacker, the
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court went statute-by-statute and ecommon law doctrine-by-common law doectrine
comparing the underlying policy with the facts of the case. Jd. at 381-384. Although the
court ultimately found a clear public policy applicable to the facts of the case, it rejected
certain policies proposed by the employee as being too vague or not applying to the |
specific circumstances of the termination. Thus, the court rejected public policies of
“encouraging citizens to help law enforcement,” which generally arose from a number of
cited statutes, and of “encouraging good Samaritans,” which the employee claimed arose
from the common law rescue doctrine. Id. In other words, although the public policies
urged by the employee were, in general societal terms, as laudable as the “workplace
safety” policy urged in this case, they were not sufﬁcieﬁtly specific or related to the facts
of the case to satisfy the clarity element of the wrongful discharge tort. Clearly, the |
Washington Supreme Court believes, as urged by Eurand and as found by the Trial Court,
that Professor Perritt’s model for the wrongful discharge tort requires a specific policy
that relates to the specific facts of the case to satisfy the clarity element. Dohme cannot
meet this standard.

The Supreme Court of Appeals of West Virginia reached a similar conclusion in
Birthisel v. Tri-Cities Health Services Corp. (W. Va. 1992), 424 S.E. 2d 606. There, the
court was asked to recognize public policies favoring good care of patients by social
workers and disfavoring the forging of medical records from the state’s licensing statutes
and social worker care regulations. The Court rejected this approach to the clarity
element and held, “[t]heir general admonitions as to the requirement of good care for
patients by social workers do not constitute the type of substantial and clear public policy

on which a retaliatory discharge claim can be based.” Id. at 613. In fact, the Supreme
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Court of Appeals of West Virginia specifically counseled, “[t]he term ‘substantial public
policy’ implies that the policy principle will be clearly recognized simply because it 1s
substantial. An employer should not be exposed to liability where a public policy
standard is too general to provide any specific guidance or is too Végue that it is subject
to different interpretations.” Id. at 612. “Inherent in the term ‘substaniial public policy’
is the concept that the policy will provide specific guidance to a reasonable person.” Id.
Just as the concept of providing good care to patients is undoubtedly one embraced by
West Virginia, the policy of safe workplaces is undoubtedly embraced by Ohio.
Nevertheless, both are too general to satisfy the clarity element of the wrongful discharge
tort. |

Finally, the Illinois Supreme Court also required specificity in the statement of
public policy available to support the wrongful discharge tort. See Turner v. Memorial
Medical Ctr. (HI1. 2009), 233 1Il. 2d 494, In Turner, the employee met with a member of
the commission auditing the practices of the employer hospital and advised the
commission member that one of the hospital’s practices did not meet the applicable
standards.a.nd, thus, “jeopardized” patient safety. .Id. at 497-98 (It is noteworthy that this
is a far more direct statement of concern than made by Dohme and, unlike in this case, it
was made to the entity charged with directly regulating the employer’s conduct.) When
the employee was terminated, he filed a wrongful discharge suit and alleged that his
termination “violated public policy that encourages employees to report actions that
jeopardize patient health and safety.” Id. at 498. The Illinois Supreme Court rejected this

claim and ruled that the employee could not satisty the clarity element of the tort.
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More specifically, the Illinois Supreme Court held that “[a] broad, general
statement of policy’s inadequate to justify finding an exception to the general rule of at-
will employment.” Id. at 502. The Court then added, “[flurther, generalized expressions
of public policy fail to provide essential notice to erhployers.” Id. at 503. Finally, the
court cited examples of general policies that, although undeniably embraced by the state,
were too general to support the claim and instructed, “unless an employee at will
identifies a “specific’ expression of public policy, the employee may be discharged with
or without cause.” Id. (internal citation omitted.)

Ohio should follow the lead of these states and require that a statement of policy
must be specific and applicable to the facts of the case to satisfy the clarity element. The
generic notion of workplace safety does not meet this burden.

D. The Second District Improperly Decided this Case.

Dohme was terminated for disobeying a company directive with his only
motivation being his fear he was being “set up” to facilitate his termination. When he
acted to prevent the perceived set up, Dohme contacted only a private insurance company
representative. There is no public policy in existing law that is applicable to these facts
and Dohme’é attempt té rely on the general notion of workplace safety to satisfy his
clarity element must be rejected as being too vague.

If an employee intends to refer to workplace safety as the public policy supporting
the clarity element of his claim, the Court must require the employee to identify a spééiﬁc
statement of policy in existing law that addresses the actual context of the employee’s
termination. An employee’s refusal to work mandatory overtime should not be

transformed into a workplace safety concern because employees are more alert in their

22



first hour of work than in their ninth hour. An employee who is terminated for refusing
to wear a mandatory uniform that he mefely does not like should not be transformed into
a workplace safety issue because a happy worker is more attentive than an unhappy
wdrker. The delivery erhployee who fails to report to work on a rainy day has not
implicated workplace safety because statistics show more traffic accidents occur on rainy
days than on dry ones. An employee simply cannot rely on the infinite configurations of
“workplace safety” to satisfy the clarity element. Instead, he must identify a specific
safety policy in existing law that applies to his specific circumstances. To hold otherwise
undermines the employment-at-will doctrine.

In rejecting Dohme’s claim, the Trial Court properly held that, “Plaintiff can
articulate no public policy of which Defendant is in violatibn ....” (Appx. at 39) The

record overwhelmingly supports this conclusion.

Proposition of Law No. Il:

To satisfy the jeopardy element of a wrongful discharge claim

based upon an alleged retaliation for voicing concerns

regarding workplace safety an employee must voice concerns

to a supervisor employee of the employer or to a governmental

body.

In 2003, the Sixth Circuit notéd, “Ohio has yet to adopt a clear analytical
framework for analyzing jeopardy, and discussions of this element by Ohio courts are
often brief.” Himmel v. Ford Motor Co. (6th Cir. 2003), 342 F.3d 593, 599. Since that
time, Ohio courts have devoted significant attention to the issue of whether a public

policy can be jeopardized where adequate statutory relief is available. See, e.g., Wiles v.

Medina Auto Parts (2002), 96 Ohio St. 3d 240. However, extensive attention to the other
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parameters of the jeopardy element or the proper analysis to be employed is not reflected
in Ohio jurisprudence. Propositions of Law Nos. II and III will allow the Court to fill the
void in this area of law and to specifically address the requirements to gain protection as
a common law whistleblower.

To that end, in the specific context of a purported common law whistleblower,
this Court must make clear that to satisfy the jeopardy element of the wrongful discharge
claim the whistleblower must articulate his concerns to a member of the employer’s
supervisory personnel or to a governmental body. Expressions of frustrations to other
third parties who are without the authority to directly address the issue simply cannot
satisfy the jeopardy element as a matter of law.

The cornerstone of the jeopardy element is the determination of whether
dismissing employees under circumstances like those involved in plaintiff’s dismissal
wﬁuld directly undermine the public policy at issue.* Thus, an analysis of both the
specific public policy at issue and the specific circumstances of the employee’s
termination are required when performing the analysis. In the present case, the Tnal
Court performed just such an analysis when it looked at the specifics of Dohme’s conduct

and his late-identified public policy and noted:

* The Sixth Circuit surmised that Ohio’s reliance on Henry H. Perritt, Jr.’s scholarly work
in the adoption of the wrongful discharge tort suggested that Mr. Perritt’s thoughts on the
jeopardy element would also be adopted. Himmel, 343 F.3d at 599. According to Mr.
Perritt, the steps of the jeopardy analysis include: (1) determine “what kind of conduct is
necessary to further the public policy” at issue; (2) decide whether the employee’s actual
conduct fell within the scope of conduct protected by this policy; and (3) consider
whether employees would be discouraged from engaging in similar future conduct by
threat of dismissal. 7d. at 599 citing H. Perritt, The Future of Wrongfiul Dismissal
Claims: Where Does Employer Self Interest Lie? (1989), 58 U. Cin. L. Rev. at 408.
Whether this Court endorses the use of Mr. Perritt’s analysis of the jeopardy element or
adopts another approach, under any standard the decision of the Second District in this
case must be reversed.
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In the instant case, Plaintiff was discharged for disobeying
a specific order from his employer to not speak with a
_representative from a private insurance company. Plaintiff
fails to articulate what public policy Defendant violated when
it discharged Plaintiff for such action. Although Plaintiff
claims that he was discharged. for voicing a concern for work
place safety, the insurance representative’s purpose for being
on the premises was to provide Defendant an insurance quote.
Moreover, Plaintiff’s statements did not indicate a concern for
work place safety. The plain language of his comments only
indicates his own suspicion that the missing inspection report
is an attempt by Defendant to set him up for a deficient job
performance. The only relevance safety has in the instant
case is that the missing report contained the results of a fire
alarm system inspection. Based on the facts presented to the
court, it appears that due to the deteriorating relations between
the parties at the time of the incident, the content of the report
would not have changed Plaintiff’s basis in making the
statements. Plaintiff feared he was being set up for failure,
as evidenced by the plain language of his statements, and the
lack of any insinuation for work place safety concerns.

(Appx. at 38)

This analysis is entirely consistent with every case decision previously issued by
the appellate courts of Ohio — Dohme’s expression of concern about the perception of his
performance to a non-governmental entity far exceeded the boundaries of the limited
exception to the at-will doctrine under which he asserted his claim. Only the opinion by
the Second District departs from this position and by doing so, the Second District
significantly undermines the continued viability of the at-will doctrine.

A. The Second District’s Decision is Unsupported by Existinﬁ Law.

The Second District first strayed from the purpose of the wrongful discharge
exception when it expanded the people to whom an employee may make protected
complaints. To that end, the Second District ruled that “[a}n employee who reports safety

concerns to the employer’s insurance inspector, regardless of the employee’s intent in
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doing sbs, is protected from being fired solely for the sharing of the safety information.”
(Appx. at 21) Not only is this proposition unreflective of the actual facts of the case’ but
it extends the public policy umbrella significantly beyond its prior coverage.

The Second District made this extension of the law without undertaking the
analysis suggested by the Sixth Circuit or offering any alternative ana}ytical framework.
Instead, the decision that the recipient of whistleblowing is irrelevant was premised on
what the Second District believed was an application of the law announced in Pytlinski v.
Brocar Products, Inc. (2002), 94 Ohio St. 3d 77, 80. However, Pytlinski makes no such
pronouncement.

As was previously noted, the sole issue originally before the Court in Pytlinski
was to determine the statute of limitations to be applied to a wrongful discharge claim
that mimics a statutory whistleblower claim but which is instead based upon a policy
favoring workplace safety. Pytlinski, 94 Ohio St. 3d at 78. Thus, the footnoted
observation cited by the Second District as supporting its decision in this case was merely
dicta.

In fact, Justice Cook’s cbncurring opinion in Pytlinski reflects that this entire
proposition of lawhas .never been endorsed by the Court. Pytlinski, 94 Ohio St. 3d at 82.

(“Kulch was a plurality opinion, and that portion of Kulch that the majority cites as

* The Seventh District Court of Appeals disagreed with this proposition in its decision in
Mithouse v. Care Staff, Inc. (Mahoning Cty App. 2007), 2007-Ohio-2709 at 927, a
decision issued subsequent to the one in this case. There, the court found that the
employee’s self-serving justification for her insubordination defeated the jeopardy
element of her claim.

® The record conclusively establishes that Dohme did not report a “safety concern.”
Rather, Dohme reported a concern that someone was “trying to make it look like I wasn’t
dong my job” by removing an inspection from a report. (Supp. at 00101; Dohme Depo. at
255)
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supporting the proposition that the clements of a Kulch common-law cause of action
based on wrongful discharge in violation of public policy ‘do not include a requirement
that there be a complaint to a specific entity, only that the discharge by the employer be
related to the public policy’ garnered only three votes. Because a majority of this court
did not join the non-syllabus language on which today’s maj qrity relies to make this
blanket assertion, this language is not the law.” (emphasis in original)} In sum, this
Court has never before held - - and should not do so in this case - - that the recipient of
alleged “whistleblowing” or safety complaints is irrelevant to the application of wrongful
discharge exception.

Further, even if the logic of Pytlinski is applied to the present case, it does not
support the Second District’s conclusion. The facts in Pylinski involved a termination
following an internal complaint to the management of the employer. Pytlinski, 94 Ohio
St. 3d at 78. As such, the employee in Pytlinski at least addressed his complaints to the
management of his employer who had the ability to respond to the concerns, In contrast,
Dohme addressed his comments to a third-party vendor who was entirely without
authority to address the issue in any manner. With this significant factual distinction, the
logic of Pytlinski also does not support the result reached by the Second District. In
sum, the only support offered by the Second District for its conclusion does not, in fact,
support its conclusioﬁ.

Prior to the Second District’s decision in this case, no Ohio court had found
complaints made to someone outside of internal management of the employer and outside

of a governmental agency to be of a sufficient character to enjoy a legally protected status
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in the wrongful discharge context. In fact, every claim presenting such a fact pattern was
rejected.

In Branan v. Mac Tools (Franklin Cty. App. 2004), 2004-Ohio-5574 at 40, the
Franklin County Court of Appeals addressed whether a public policy was implicated
when an employee was terminated due to calls made to a co-worker. The Branan court
rejected private party contact as a basis of a public policy by noting that the employece
“arguably had the right to report the incident to administrative or law enforcement
" authorities” but found that nothing in the law upon which the policy was allegedly based
implicated protéction for calls made to co-workers.

In Mitchell v. Mid-Ohio Emergency Services L.L.C. (Franklin Cty App. 2004),
2004-0hio-5264 at 19, the Franklin County Court of Appeals addressed whether a
public policy exists under Ohio law in a situation where a physiéian wrote letters to other
physicians expressing concerns over emergency room overcrowding and patient care
issues. Despite the obvious safety overtones of the letters, the Franklin County Court of
Appeals rejected the third-party contact as supporting the claim and “decline[d] to extend
the narrow public policy exception to the employment at-will doctrine this far.” Finally,
in Herlik v. Continental Airlines, Inc. (6™ Cir. 2005), 2005 U.S. App. LEXIS 21784 the
Sixth Circuit noted that a public policy could not be jeopardized where the concerns were
not expressed to the government or even upper management. Herlik, 2005: U.S. App.
LEXIS 21784 at *14.

In short, no court applying Ohio law has adopted the rule. of law advocated by the

Second District despite repeated opportunities to do so. Proposition of Law No. 1I will
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clarify that only whistleblowing to internal management or government entities enjoys
protected status.

B. Critical Analysis Requires the Reversal of the Second District.

- The lack of other case decisions confirming the result reached by the Second
District suggests that problems exist in the analysis. These problems can be readily
identified whether the jeopardy element analysis used by the Sixth Circuit is employed or
some other model is developed.

According to the Second District, the public policy at issue in this case is the
general advancement of workplace safety. When the facts of the present case are
reviewed, it is clear that Dohme cannot satisfy the jeopardy element of his claim.
Although the Second District did not refer to any particular analytical framework, it did
recognize the lo gical requirement that it explain how complaining to a third party
somehow advanced workplace safety. To fill that void, the Second District reasoned that
a complaint ;[0 a private vendor hoping to sell a service to the employer may result in
indirect market forces eventually making the workplace safer by encouraging the
employer to act through the prospect of higher insurance premiums. (Appx. at 21-22)
Howevér, not only does this proposition require multiple cause-and-effect reactions that
in many instances simply will not occur, but it is surely opemng é Pandora’s box of
potential claims ill-fitted for a “limited exception” to the at-will doctrine. This Court
should definitively rule that indirect market forces are not the type of workplace impact
that will satisfy the jeopardy element of the wrongful discharge tort.

The United States District Court for the Northern District of Ohio concluded that

a finding that the jeopardy element is satisfied “demands that the ‘policy itself is at risk if
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dismissals like the one in question are allowed to continue.”” Sibley v. Alcan, Inc. (N.D.
Ohio 2007), 2007 U.S. Dist. LEXIS 22932 at *39 quoting Langley v. DaimlerChrysler
Corp. (N.D. Ohio 2005), 407 F. Supp. 2d 897, 909. In other words, the Sibley court’s
analysis requires that to find that Dohme satisfied the jeopardy element of his claim a
court must conclude that if employees are not permitted to violate management directives
and contact private insurance companies about the evaluation of their job performance
then Ohio’s workplaces will become increasingly unsafe. Such a conclusion is absurd
and highlights the shortcomings of the “indirect market forces™ analysis.

According to the Summit County Court of Appeals, in addressing whether
cohduct jeopardizes a public policy a court “must weigh ‘the public’s interest in harmony
and productivity in the workplace’ with the public’s interest in encouraging the conduct
performed by plaintiff.” Urda v. Buckingham, Doolittle, & Burroughs (Summit Cty App.
2006}, 2006-Chio-6915 at 20, citing Sm?’th v. Calgon Carbon Corp. (3d Cir. 1990), 917
F.2d 1338, 1344-45. Such a balancing also suggests-that the Second District’s conclusion
is flawed.

It is an elementary business premise that when an émployee is permitted to
disregard management directives, the disruption in the workforce is enormous.
Management directives become advice, productivity becomes a happenstance, and jobs
are placed at risk when competing products become more efficiently produced. In
contrast, when an employee tékes a complaint fo a third-party that has ho authority to
red:_ress_ the problem there is no immediate public benefit. In these circumstances, the

balance suggested by the Urda court dictates that the jeopardy element must fail because
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the complaint has no opportunity to result in an immediate remedy to an allegedly unsafe
situation.

In sum, no matter what analysis is employed, clearly identified public policies are
only directly advanced by whistleblowing directed at internal management or
governmental entities.

C. The Second District’s Holding is an Unworkable Rule of Law.

Finally, the role of the Second District’s decision as precedent also warrants its
reversal because the ill-defined limits of its reasoning make it, as a practical matter,
wholly unworkable for Ohio’s employers. Precedent cannot be allowed to stand when it

presents an unworkable rule of law. See, e.g., Westfield Ins. Co. v. Galatis (2003), 100
Ohio St. 3d 216, 228, 2003-Ohio-5849 at §50 (“Scott-Ponzer and its progeny dety
practical workability.”) If left to stand, the Second District’s decision will prompt further
_lit_igation'due to its lack of definition. Does the Second District’s rule apply to all third-
parties or only to insurance estimators? Do the market forces stemming from a vendor
differ from those stemming from the indirect forces associated with the press, a
politician, a customer, or an influential member of the community such that an attempt to
analogize the holding is invalid? Tine fact 1s the Second District offered a potentially
limitless rule of .law without any discussion of how such a rule would apply or where its
limits lay. This is a particularly untenable position for a “limited exeception.”

It takes little creativity to envision the cases where employees who have
complained to relatives, friends, co-workers, neighbors, customers, and the like about
unfavorable circumstances at work, and who are subsequently terminated, contend that

their actions would have ultimately produced a safer workplace. Under the Second
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District’s logic, each of these complaining employees is no longer employed at-will
because all of the scenarios have the potential to indirectly impact the safety of the
workplace. This unprecedented docirine has no place in Ohio law.

Only the appellate court in this case has recognized non-governmental third-party
contact and indirect market forces as sufficient to satisfy the jeopardy element of the
wrongful discharge claim. This rule of law must be rejected. To satisfy the jeopardy
element, an employee who contends that his discharge was prompted by his complaints
must be required to show that his complaints were directed to someone within the

company with authority to address the issue or to a governmental agency.

Proposition of Law No. I1I:

To satisfy the jeopardy element of a wrongful discharge claim

based upon an alleged retaliation an employee must advise the

employer or act in a manner that reasonably apprises the

employer that the employee’s conduct implicates a public

policy.

The record in this case, as found by the trial court and acknowledged by the
Second District, is clear. “Plaintiff’s statements did not indicate a concern for work place
safety. The plain language of his comments only indicates his own suspicion that the
missing report is an attempt by Defendant to set him up for a deficient job performance.”
(Appx. at 38) Nevertheless, the Second District’s decision suggests that Eurand was
required to go beyond what was actually said and done, ignore the motivation of the
employee engaging in the conduct, and ascertain what unspoken and indirect implications

exist beyond the words and conduct before a response to the conduct can be made. This

Court must not impose such extraordinary requirements on Ohio’s employers.
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- Although the doctrine was adopted in another context, it is recognized that an
Ohio employer is not required to read its employees’ minds when addressing an
employee’s behavior. See, e.g., Tripp v. Beverly Enterprises-Ohio, Inc. (Summit Cty
App. 2003), 2003-Ohio-6821 at 432 (“her supervisor, should not be required to read her
mind to know that this request for aid during a titﬁe of increased business actually related
specifically to the depression that Appellant had informed him of over six months
previously.”); Pfost v. Ohio State Attorney General (Franklin Cty App. 1999), 1999 Ohio
App. LEXIS 1792 at *8 (“Here, appellant did not communicate to the AG a need for a
specific accommodation. Accordingly, appellant ‘cannot expect the employer to read her
mind and know that she secretly wanted a particular accommodation and [blame] the
employer fc;r not providing it.””” (citation omitted)). Rather, an Ohio employer must be
permitied to take its employee’s conduct for what it is, and the employee’s proffered
explanation at face value, and respond accordingly.

The Second District ignored this reasonable proposition and again departed from
the established law of Ohio. The requirement imposed by the Second District is
unsupported under the decisions of this Court and, in practice, places Ohio’s employers
in a wholly unworkable position of reacting to the unstated and unintended. Such a
doctrine is inconsistent with the limited nature of the public policy exception to the at-
will doctrine and must be rejected. Rather, the rationale adopted by the Sixth Circuit
when addressing this issue should be endorsed by this Court.

In Jermer v, Siemens Energy & Automation (6™ Cir. 2005), 395 F.3d 655, the
Sixth Circuit addressed what proof was required for a plaintiff to establish the jeopardy

element of the Ohio wrongful discharge claim. In Jermer, the employee based his public
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policy on complaints concerning poor air quality in the employer’s facility. Citing
Himmel v. Ford Motor Co. (6™ Cir. 2003), 342 F.3d 593, the Sixth Circuit rejected the
claim and explained that:

The question before us is the meaning of the second element, the so-called
“jeopardy element.” Our interpretation of this gateway clement is as
follows: although complaining employees do not have to be certain that
the employer’s conduct is illegal or cite a particular law that the employer
has broken, the employee must at least give the employer clear notice that
the employee’s complaint is connected to a governmental policy. It must
be sufficiently clear from the employee’s statement that he is invoking
governmental policy that a reasonable employer would understand that the
employee relies on the policy as the basis for his complaint. Because the
employee here never connected his statements . . . to governmental policy
‘or mentioned or in any way invoked governmental policy as the basis of
his complaint, we agree with the district court that his case must be
dismissed for the failure to show that his dismissal would “jeopardize™
Ohio’s public policy.

Jermer, 395 F.3d at 656.

This rule has been effectively applied in other cases. Relying on Jermer, the
United States District Court for the Northern District of Ohio rejected a public policy
claim based upon an employee’s safety complaints. Aker v. New York and Co., Inc.
(N.D.Chio 2005), 364 F. Supp. 2d 661. In rejecting the claim, the Aker court noted:

Nothing in plaintiff’s complaint indicates that plaintiff told defendant that,
if she was terminated, defendant would be violating the Ohio public policy
favoring workplace safety. Because plaintiff did not put the defendant on
notice that her termination would be contrary to Chio public policy, she -
has not pleaded facts sufficient to establish the jeopardy element.
Id. at 666. See also, Kohorst v. Van Wert County Hosp. (N.D. Ohio 2010), 2010 U.S.
Dist. LEXIS 124703 *17 (“Kohorst cannot establish the jeopardy element of the claim

because he did not put the hospital on notice that he was somehow invoking a
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government policy when he refused to perform the abdorﬁinal CT scan.”); Sollitt v,
Keycorp (N.D. Ohio 2010), 2010 U.S. Dist. LEXIS 34328 *2-#3,

In Kirk v. Shaw Environmental, Inc. (N.D. Ohio 2010), 2010 U.S. Dist. LEXIS
51332, the court addressed whether the employee had satisfied the jeopardy element of
the wrongful discharge tort when the employee complained to his supervisors about a
participant in an international business transaction. The court found the general
complaints were, like Dohme’s, “decidedly vague” and that the employee “never
explicitly stated or even suggested . . . [that the conduct] violated the FCPA or any other
law or policy.” Id. at *26. Thus, in reliance on Jermer, the court concluded “Plaintiff
Kirk does not satisfy the jeopardy element because he did not make clear to his employer
that.he was invoking public policies as the basis for his complaints.” Id. at *24.

Perhaps most telling on the propriety of the Second District’s decision in this case
is the treatment of the same issue by other Ohio Appellate Courts after this case was
decided. In Gaskins v. The Mentor Network-REM (Cuyahoga Cty App. 2010), 2010-
Ohio-4676, the Cuyahoga County Court of Appeals addressed the jeopardy element of
the wrongful discharge tort. Despite the availability as authority of the Second District’s
decision in this case criticizing Jermer, the Cuyahoga County Court of Appeals expressly
adopted the Jermer analysis and granted summary judgment for the employer because the
employee did not place the employer on notice that she was advancing a statutory or
public policy interest. Id. at Y 17-18.

Similarly, the Seventh District reached a conclusion contrary to that reached by
the Second District in this case in Milhouse v. Care Staff, Inc. (Mahoning Cty App.

2007), 2007-Ohio-2709. There the employee suggested that her refusal to follow her
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employer’s directive protected the employer’s patients® interests in the privacy of their
records, However, the court rejected this rational, and noted that “Appellant never told
her employer that this was her goal.” /d. at §28. Without the articulation of the public
policy the employee purportedly intended to advance, the Seventh District reasoned that
the jeopardy and causation elements of the claim are lacking.

Requiring an employee to “say what he means” is not only logical but it has its
roots in the delicate balancing of the competing interests that is the essence of the
jeopardy element. Urda, 2006-Ohio-6915. The individuals making employment
decisions for employers are real people with the same limited abilities to “read minds”
and extrapolate unstated intentions and consequences as everyone else. Requiring them
to run through a protracted series of “what ifs” rather than reacting to what was actually
said and done is unprecedented in Ohio law and potently disrupts the balance of
responsibilities in the workplace. This Court must reject this proposition.

It is beyond debate that Dohme did not intend to advance workplace safety with
his conduct and did not even mention safety in his comments to the insurance agent.
(Supp. at 00097-00101; Dohme Depo. at 251-255) Nevertheless, the Second District’s
decision imposed a requirement on Eurand to go past what Dohme actually said, and
beyond what he actually did, and calculate what byproduct could eventually develop
from them. No such requirement exists under Chio law and this Court must not impose
this onerous burden. To satisfy the jeopardy element of his claim, an employee must
place the employer on notice through his actual words or conduct that he is acting to

advance a public interest. Dohme plainty did not do so in this case. Thus, the decision of
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the Second District must be reversed on this ground as well and Proposition of Law No.

I adopted.

CONCLUSION

The decision below is fundamentally wrong and is a dan’gérous encroachment on
the at-will doctrine. If permitted to stand, discipline of insubordinate employees
stemming from unstated complaints made to disinterested third parties become viable
causes bf action and the ability of Ohio’s employers to compete in an increasingly-
difficult global economy is further handcuffed. Thus, the decision below must be

reversed.
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BROGAN, J.
Randall Dohme has appealed a trial court's order entering summary judgment in

favor of Eurand, Inc. (formerly Eurand America, Inc.) on a claim for wrongful discharge in
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violation of public policy. Dohme alleges tha't Eurand fired him for expressing concerns
regarding the state of the company’s fire-alarm system to an insurance inspector visiting
Eurand tc perform a site survey and risk assessment. In Dofime v. Eurand Am., Inc., 170
Ohio App.3d 583, 2007-Ohio-865, we held that the trial court erred when it concluded that
no public policy protected Dohme from being fired for sharing information with the inspector
that related to workplace safety. But our judgment and opinion were vacated by the Ohio
Supreme Court in Dohme v. Eurand Am., Inc., 121 Ohio St.3d 277, 2009-0hi0—506, after
it determined that the trial court's order was net final and appealable. After correctfng the
problern, Dohme again appealed the order. Again and for the same reasons we will
reverse.

On June 8, 2003, Dohme brought suit against his former employer Eurand, inc,,
alleging violations of Ohio public policy relating to workplace safety, the federal Family and
Medical Leave Act, and the Ohio Minimum Fair Wage Standards Act. Soon after, Eurand
removed the case to federal court. The District Court granted Eurand sbmmary judgment
dn the Farnily énd Medical Leave Act claim and transferred the two state-law claims back
I o the common pleas court. Eurand immediately moved for summary judgment on these
two claiﬁﬂs. Orn November 21, 2005, the trial court granted Eurand summary judgment on
the claim for wrongful discharge but not on the Minimum-F air-Wage-Standards-Act ¢laim.
Dohme voluntarily dismissed his FLSA claim, which the parties believed would make the
trial court's order final and appealable. On March 2, 2007, we reversed the trial court's
grant of summary judgment and remanded the case for trial,

Eurand éppeaied our decisioh to the Chio Supreme Court, and, on October 1 , 2008,

the Court accepted the appeal. The Court agreed to consider three propositions of law:
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Proposition of Law No. |: To satisfy the clarity element of a wrongful discharge
claim an employee must articulate a policy based in existing Ohio law that addresses the
specific facts of the incident rather than merely making a generic reference fo workplace
safety.

Proposition of Law No. Ii: To satisfy the jeopardy element of a wrongful discharge
claim based upon an alleged retaliation for voicing concerns regarding workplace safety
an employee must vaice the concems to a supervisory employee of the employer or to a
governmental body.

Proposition of Law No. Hl: To satisfy the jeopardy element of a wrongful discharge
claim based upon an alleged retaliation an empioyee must advise the employer or act in
a manner that reasonably apprises the employer that the employee's conduct implicates
a public policy.

On February 11, 2009, the Courtissued its opinion, but it did not address any of the
above propositions, After accepting Eurand’s appeal, the Court decided Pattison v, W w.
Grainger, Inc., 120 Ohio $t.3d 142, 2008-Ohio-5278, in which it considered the question
“whether a plaintiff that had asserted multiple c!a§ms-agaénst a single defendant, when
some of those claims had been ruled upon but not converted into a final order under Civ.R.
54(B), could create a final, appealable order by voluntarily dismissing pursuant to Civ.R,
41(A) the remaining claims asserted against the defendant.” Dohme, at 113. The Court
held that a plaintiff could not create s final, appealable order this way. Paltison, at 1.
Said the Court, “[djuring the preparation of the opinion in this case [Dohme), a through
review of the record revealed that following the trial court’s order dated November 21,

2005, which granted Eurand America’s motion for summary judgment and dismissed
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DONQVAN, P.J., and FAIN, J., concur.
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Attorneys for Plaintiff-Appellant
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- GRADY, J.

Plaintiff, Randall Dohme, appeals from a summary judgment
for Desfendant, Eurand. America, Inc. {(“Burand”), on Dohme’s
wroﬁgful discharge claim,

Eurand hired Dohme cn January 12, 2001 as an Engineering

Buperviser, In August 2001, there was a fire on Eurand's
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property. Dohme pulled a fire alarm but the alarm did not
activate. Dohme had to run to another fire alarm station to
pull the alarm. Dohme was taken to the hospital and treated
for smoke inhalation. Su.bseqqently, Dohmea_ reported what he
believed to be fire safety problems to 3 fire captain with the
Vandalia Fire Department.

During his £irst eighteen months with Eurand, issues
arcose regarding Dohme’'s interaction with his co-workers and
with an independent contractor. On July 8, 2002, Dohme was
reassigned to assume the duties of Facilities/Computerized
Maintenance Management Systan; Administrator, which included
rasponaibilities relating to Eurand’'s fire system. On
Nﬁvembéx 4., 2002, Dohme was granted leave by Burand under the
Family Medica}. Leave Act. He returned to werk on a full-time
bagis on January 20, 2003.

On March 21, 2003, Eurand sent an e-mail message to its
employees advising them that an insurance inspactor would be
visiting Eurand on March 24-25, 2003 to perform a site survey
and risk assessment. Dohme believed that the insurance
inspector was there to rate how safe the facility was. (Dohme
Depo., p. 249.) Eurand instructed its employees not to spaak
to the inspector, but identified certain employees in the e-

mail who had permission to speak to the inspector. Dohme was
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not identified in the e-mail as an individual with permission
to speak to the inspector,

According to Dohme, on March 25, 2003, he was asked by an
employee of Eurand t§ greet the inspector, because ancther
Eurand employee was uné.vailable to do so. Dohme approached
the inspector in Eurand’s lobby and presented the inspector
with a computer printout that showed overdue fire alarm
inspections. A scheduled March 20, 2003 overdus firs alarm
inspection was not reflected on the printout. Dohme told the
inspector that he may want to check cut what happened with
that inspection. Dohme testified that he was concerned that
he would be blamed for the omission, {Dohme Depo., pp. 250~
S56.) On Marech 27, 2003, BEurand fired Dohmea,

On June 9, 2003, Dohme commenced a e¢ivil action against

Eurand, alleging violations of the Fair Labor Standards Act,

as adopted and codified in R.C. 4111.01, +the Family and

Medical Leave Act, and  Ohio public policy relating  to
workplace safety. Fursuant to 28 U.3.C. §§ 1331, 1441, and
1446(b}, Burand remo;ved the action to faderal court, on
November 29, 2004, the federal court sustained Eurand’s notion
for summary SJudiment opn the Family and Medical Leave Act
claim, and supplemental state claims were transferred to the

common plaas ccurt.

THE COURT OF APPEALS OF OHIO
SECOND APPELLATE DISTRICT

APPENDIX

14



4

Eurand moved for summary Jjudgment on Dohme’s two
remaining state claims. oOn November 21, 2005, the trial court
granted summary judgment on the wrongful discharge claim and
denied summary judgment on the R.C. 4111.01 claim. Doﬁme
elected to voluntarily dismiss his R.C. 4111.01 claim in order
to perfect his right to appeal the summary judgment on hig

wrongful discharge claim. On March 7, 2006, the trial court

~determined that there was no just reason for delay of any

appeal of its summary Judgment. Dohme filed a timely notice

of appeal.

ASSIGNMENT OF ERROR

“IHE TRIAL COURT ERRED AS A MATTER OF LAW BY AWARDING

EURAND JUDGMENT ON THE ISSUE OF DOHME'S WRONGFUL DISCHARGE

CLaIM, ~

The general rule is that, absent an enployment contract,

the employer/employee relationship is considered at-will.

Painter v. Graley, 70 Ohio $t.3d 377, 382, 1994-Ohio-334.

Thus,‘the amploﬁez-may terminate the employes’s employment for
any lawful reasen and the employee may leave the relationghip
for any reason. 1Id. There are exceptions to the general
rule. In Greeley v. Miami Valley Maintenance Contrsg,, Inec.
(1990), 48 Ohioc St.3d 228, 235, 551 N.E.2d 981, the Supreme

Court held that an exception to the traditional common law
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doctrine of employment-at-will exists where an employee is
terminated wrongfully in violation of public policy. Publie
policy is generally discerned from the United States and Ohig
Constitutions, statutes, administrative:rulas and regulations,
and common law. Painter, 70 Ohio 8t.3d at 384.

To state a claim of wrongful discharge in violation of
publicx policy, a,plaintiff must demonstrate the following four
alements: {1} a clear public policy exists and is manifested
in a state or fedéral constitution; statute, administrative
regulation, or common law (the “eclazity” element); (2) the
dismissal of employees under circumstances like those involved
in the plaintiff’'s dismissal would jeopardize the public
policy {the.“jeopardy” element}; (3) the plaintiff’s dismiegsal
was motivated by conduct related to the public policy (the
“causation” element); and (4) the employer lacked overriding
legitimate business Justification for the dismissal (thé
“overriding justification” element). C(Collins v. Rizkana, 73
Ohio 8t.3d 65, 6%-70, 1999-Chio-135 {citation omitted). The
clarity and jeopardy elements involve relatively pure laﬁ and

policy questions and are quastions of law to be determined by

the court. Id. at 70. The Jury decides factual questions |

relating to causation and overriding justification. id.
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The trial court granted summary Jjudgment based solely on
Dohme’s failure to establish the claxiﬁy element. The trial
court held that:

“Plaintif§ :ﬁails. to articulate what public policy
Pefendant vioclated when it discharged Plaintiff for such
action. Although P.Iaintiff claims that he was discharged for
voicing a conéern for work place safety, the insurance
Representative’s pPurpose for being on the Premises was to
pProvide Defendant an insurance quote. Moreover, Plaintiff’s
statements did not indiscate & concern for work place safety.
Thé plain language of his commente only indicates his own
suspicion that the missing inspection report is-an attempt by
Defendant to set him up for s deficient Job parformance. The
only relevance safety has in the instant cagze ig that the
missing report contained the results of a fire alarm system
inspection. Based op the facts presented to the court, it
appears that due to the dateriorating relations between the
Parties at the time of the incident, the content of the repoart
would not have changed Plaintiff’s basis in making the
statements. |

“Because Plaintiff ean articulate no pPublic policy of
which Defe_ndant is in violation, the court need not and can

not analyze the other elements established by the Supreme
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Court in Painter. As such, because the court was Pregsented no

Public policy which prohibits an employer from discharging an
employee for disobeyving an erder, not in violation of anyA
statute or any other regulation, the court finds that no
genuine issue of material fact exist.s a8 to the basis of
Plaintiff’s discharge.” |

The +trial court placed great emphasis on Dohme's
intentions when he confronted the underwriter. Dchme
testified as follows regarding his encounter with the
insurance inspector:

“Q: When you approached [the inspector] in the lobby that
day, did you identify your role with Eurand?

“A: Yes, I did.

“Q: What did you tell him?

"A: I sazid something to the fact that here’'s my ca:éci and I
had scratched out engzneer:mg supervisor and I told him
that I used to be engineering supervisor and I'm in
charge of the fire safety stuff and also in dharge of the
computer -- the CMMS sysﬁam. - « - And he said what's
that. I said well, I got the feeling that they' re trying
to make it look like I'm not doing my job and I got the
farms out and I showed him on January 20 the fire alarm

was overdue and February 20 the same report and on March
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20 it was missing. It didn’t say it had been dene, not
done, it was nowhere in the system. I just said you
might want +to Find out what happened with that
inapectimn, and that was the end of our conversation,
ok ok K
"Q:  And at that point in time, I believe Your testimony was
earlier you were no longer in charge of the fire alarm?
“"A: I wasn't even doing anything with it, but my job
desciiption gsaid I still should have been. That’'s what
worried me. When T got my appraisal, it’'s back here, I
got dinged for stuff I wasn’'t doing the first six months
of the year and some things that I shouldn’'t have been
deing the second six menths of the year.
I was under the impression that even though this is on my
job description, he’'s stiil geing to hold me accountable
for it. That's what I told [the inspector], somebody
made this disappear and I'm afraid they'fe trying to make
it look like I wasn’t doing my job.”
{Dohme Depo.; pp. 250~55.)
The trial court stressed the fact that Dohme was not
motivated by a desire to report workplace safety issues to the
inspector but, instead, to protect himself from complaint or

criticism. But the employee’s intent is largely irrelevant in
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an analysis of the clarity element of a wrongful discharge
claim. What is relevant is whether Dohme did in fact report
information to the inspector that sncompassed a2 public policy
favoring workplace safety. If Dohme did so, then the trial
court erred in granting summary judgment,

The Supréme Court has reccgni#ed the abundance of Ohio
statutory'and.constitutional.provisions that support workplace
safety and form the basis of OChio’s public policy, which ig
“clearly in keeping with +the laudable objectives of the
federal Occupational Safety and Health Act.” Kulch v,
Strﬁctural Fibers, Inc. (1887}, 78 Ohio St.3d 134, 152, €77
N.E.2d 30B. See also Pytlinski v. Brocar Products, Inc., 94
Ohio 8$t.3d 77, 89, 2002-OChio-66. Chic’s Fire Code includes
ruleg éelating to the installation, inspection, and location
of fire protection equipment. R.C, 3737.82; 0.A.C. 1301:7-7-
01, et seq, Further, there are federal laws relating to fire
protection and.employee_alaxm systems. 29 C.F.R. § 1810.164,
1810.165, Employers also are suﬁjaﬁt te inspections frem
loca.l. fire authorities, Thera is a clear publie policy
favoring workplace fire safety, Therefore, retaliation
against employees who raise concerns relating to workplace
fire safety contravenas a ¢lear public policy.

Aecording to Dohme, the information he shared with the
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insurance inspector concernsd whether or not the fire alamm
system was inspected at the appropriate times. Dohme had a
prior experience at Burand when he was injured after a fire
alarm malfunctioned. He alse had reported prior fire safety
concerns to a member of the Vandalia Fire Deparfmant. An
employee who reports fire safety concerns te the employer’s
insurance inspector, regardless of the employee’ s intent in
doing so, is protected from being fired sclely for the sharing
of the safety information.

Eurand argues that Dohme’s claim must fail bec-ausé Dohme
did not report the safety issue to a governmental anployee.
We do not agree. It is the retaliatory action of the amnployer
that triggers an action for viclation of the public policy
favoring workplace safety. “The elements of the tort do neot
include a requirement that there be a complaint to a specific
antity, 'anly that the di._scharge by the employer be related to
the public policy.” Pytlinski, 84 Ohio 5t.3d at 80, =n.3
(citation omitted),

Faorthermore, Eurand's argument ignores the fact that an
insurer.’s requirements may function to avoid fire safety
defects. When such requirements are impesed, or higher
rramiums are the aléernative, an employer such as Eurand is

motivated to cure smafety defects. The market thus plays a
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role different from that of government, which may issupe
citations, but perhaps more immediate and compelling. And,
making the insurer aware of defects th;augh ity representative
furthers the public interest in effective fire safety
measures.

Burand cites Branan v. Mac Tools, Franklin App. No. 03AP-
1098, 2004~Chio~5574, in suppart of the trial court’s decision
to grant summary Jjudgment on the clarity element. 1In Branan,
the fired employee filed a alaim undér the whistlebloweyr
statute (R.C. 4113.52) based on alleged false imprisonment
that occurred during a2 meeting with supervisors involving the
disclosure of the employer’s confidential infarméticn. No
workplace safety concerns were raised in Branan. Further,
Dohme is not alleging a whistleblower claim, Therefore,
Brapan iz inapposite. |

Eurand alsc argues that summary judgment was appropriats
because Dohme cannot establish the jeopardy element. The
trial court did not specifically address thisg element, but the
trial court’s discuseion of the employee’s self*intgrest in
bringing a concern %5 the insurance inspector, according to
Eurand, arguably implicates the Jeopardy element. Bacauge the
Jjecpardy element concerns a question of 1aw, we will address

Eurand’s argument. According to Eurand, Dohme oannot
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establish that the publie policy favoring workplace safety is
rjaopardized by Dohme’s discharge from émployment. Eurand
cites four wases in support of its argument. We find that all
four of these cases are inappositae.

In Jermer v. Siemens Fnergy & Automation, Inc.. {6 Cir,
2008}, 3885 f.Sd 655, €58, the plaintiff contacted his
employer’s ethics hotline to report his concerns that his
employer’s air guality pProblems had not been addressed. Prior
te this contact between the plaintiff and the employer’s
ethics hotline, the employer had decided to fire the plaintiff
due to the plaintiff' 8 prieor conduct in the workplace. Unlike
Jermer, Dohme was not fired for prier condust, but rather was
fired for his coﬁversation with the insurance inspector
contrary to Eurand’s order to its employees., Of course, it is
& question of fact for the jury whether Eurand fired Dohme
because he raised safety concerns with the. inspector or for
reasons unrelated to the safety concerns Dohme raised,

The Jermer court also relied heavily on the fact that the
Plaintiff did not give his employer sufficient notice that he
was raising a workplace safety igsua, Acccsr._r:ling f.c Jermer,
“The Ohio Supreme Court views employee complaints and
whistleblowing as ecritical to the enforcement of the State’s

public policy, and the Court therefore intended to make
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et&plcyees de fact ‘enforcers’ of those policies. Toward this
end, the Court granted them sﬁecial protection frem Ohio’'s
generally applicable at-will employment status when the
émplayeas act in this public capacity, In exchange for
granting employees this protection, employers must receive
notice that they are no longer dealing sclely with an at-will
employee, but with someone who is wvindicating a governmental
policy. Employers receive clear ﬁotice of this fact when
actual government regulators arrive to audit or inspect. They
should receive scme similar notice when an employee. functiong
in & comparable role. Even though an employee need not cite
any specific statute or law, his statements must indicate to
4 reasonable employer that he is invoking governmental policy
in support of, or as the basis for, his complaints, #

We disagree with the Jermer court’'s :.mpl:.cat:.an that an
employee must make some fnmal announcement that his
statements are being made for the purpose of protecting the
public poliay favering workplace safaty. Employers are
Presumed to be sophisticated encugh to comply with the
workplace safety laws. When an employer directs emplovees to
noet speak to an insurance representative ingpecting a
premises, an implication arises that the employer wishes to

Cover up defects, including those that create a dangér to
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employess, Supporting the employer’s conduct endorses its
aefforts to conceal potential dangers. As the Jermer court
recognized, the Supreme Court views employee complaints as
critical to the enforcement of the State’s public policy. We
would be minimizing the importance of these complaints and the
State’s public policy were we to concentrate on the emplovee’s
intent in raising the safety concern rather than on whether
the employee’s complaints related to the public policy and
whether the employer fired the employes for raising the
concern.

In Aker v. New York & Co., Inc. (&.D. Chio 2008), 364 F.
Supp.2d 661, the employer had an internal policy regarding
shoplifting that was Created to minimize the chance of
confrontation and Physical injury (i.e., ensure workplace
safety} . The enployee ignored the company’ s policy, which led
to an altercation with suspected shoplifters. 1Id. at ¢64.
Unlike Dohme, the employee did not allege that her termination
rasulted from a report about unsafe working conditions.
Moreover, in Aker, the employea’s actions actually undermined
workplace safety. The same cannot and has not been allaged

regarding Dohme’s actions in speaking with the insurance

inspector.
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In Mitchell v. Mid-Ohic Emergency Services, L.L.C.,
¥Franklin App. No. 03ap-981, 2004-0hio-5264, a physician sent
letters to a number of inﬁividuals regarding an incident at
a hospital that raised issues regarding the quality of patient
care. In these letters, the physician included confidential
patient information, which violated his employer’s policies
and could have exposed his employer to liability for violating
patient confidentiality. Id. at 7. The court was confronted
with the exployee’s raquest to find a clear public pelicy that
employers could not discharge employees who complain abent
patient care outside the quality assurance chain. Id. at 419,
This is far from Dohme's situation, which inveolves the more
precise public policy relating to fire safety. KRulch, 78 Chio
8t.3d at 152; Pytlinski, 94 Ohio St.3d at B9,

Further, the Mitchell court held that the public policy
identified in the statute at issue would be defeated if
complaints were not kept c:onfideﬁtial. 2004-Chio-5264, at 923
n.5. Here, no argument can be made that the public policy
favoring workplace safety would be defeatad were employees
allowed to express safety concerns to an employer’s insurance
‘inspector.

Finally, EBurand cites Herlik v. Centinental Airlines,

Inc. (6™ Cir. Oct. 4, 2005), No. 04-3790. 1In Herlik, a pileot
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was fired after he raised safety concerns with a co—piiot.
The Sixth Circuit noted the Chio Supreme Court’s willingness
to find a c¢lear public policy frem sources other than
legislation, but then noted that the Supreme Court has not
actnally done so in practice. The Sixth Circuit then espoused
a position that public policy preventg a firing only when
there is a statute that prohibits firing employees for
engaging in a particular protected activity. 1Id.

The Herlik opinion nisconstruas Ohic law on this issue.
The Supreme Court has made it very clear that a public policy
Preventing termination of an employee may flow from sources
other than a statute that specifically prohibits firing
employees for engaging in a partienlar protected activity.
“Ohic public policy favoring workplace safety is an
independent basis upon which a cause of action for wrongful
disc::ha‘zge in violation of publiec policy may be bProsecuted.”
Pytlinski, 94 Chio 5t.3dg at B80. 'The cause of action is not
based upon the whistleblower sﬁatute, but is, instead, based
in common law for violation of public policy. Id,

We do not suggest that Dohme will or should Prevail on
hiz elaim of wrongful discharge. Rather, we conclude only
that the trial court erred in finding that thers wWas not a

public policy that protects Dokme from being fired for sharing
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information with an insurance inspector that relates +o

workplace safety.

must carry his burdem to Prove the remaining elements of a

in order to pravail on his ¢laim, Dohme

'wrmngfnl discharge claim.

The assigrment of erroi is sustained.

the trial court will be reversed and the cause remanded for

further proceedings consistent with this cpinion.

BROGAN, J. and. DOROVAN, J., concur.

Copies mailed to:

David M. Duwel, Esq,
Todd D, Pennay,rEsq,
Hon. Mary Katherine Huffman

The judgment of
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IN THE COURT OF COMMON PLEAS
MONTGOMERY CGUNTY, OHIO

CIVIL DIVISION
RANDALL DOHME, : CASE NO. 2003 CV 04021
Plaintiff,
JUDGE HUFFMAN
Vs,
EURAND AMERICA, INC., : AGREED ENTRY AND DISMISSAL
OF REMAINING CLAIM WITH
Defendant. : FREJUDICE ~ JUDGMENT OF
NOVEMBER 21, 2005 1S NOW
FINAL AND APPEALABLE

This case was originally filed in this Court on Jung 9, 2003 by Randall Dohme
(“Dohme™) against Eurand, Ine. (“Eurand™). On July 8, 2003, Eurand removed the case to the
United States Distr,ict Court for the Southern District of Ohio. On November 29, 2004, the
District Court granted judgment in Eurand’s favor on Dohme’s claim under the FMLA and
remanded the case to this Court for a resolution of the two state law claims,

- On November 21, 2005 this Court entered its Decision, Order and Entry

Overruling Defendant’s Motion for Summary Judgment in Part and Sustaining Defendant’s
Motion for Summary Judgment in Part (the “Decision, Order and Entry”). The Decision, Order

and Entry resolved and dismissed with prejudice Plaintiff's claim for wrongful discharge in
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violation of public policy but left for mial Plaintiff’s claim for unpaid overtime under Ohio
Revised Code §§ 4111.01 o seq. -

On March 7, 2006, Dohme dismissed his remaining claim without prejudice to
attempt to perfect an appeal of the Decision, Order and Entry, which he thereafter pursued. On
February 11, 2008, the Ohio Supreme Court vacated the decision of the Second District Court of
Appeals in Dohme’s appeal of the Decision, Order and Entry and remanded the case to this
Court for resolution of the Ohio Revised Code §§ 4111.01 of seq. claim before an appeal of the
Decision, Order and Entry could be heard. That is the issue that will be resolved by this Entry.

| While the appeal of the Decision, Order, and Entry was pending, on March 5,
2007, Dohme refiled his Ohio Revised Code §§4111.01 & Seq. claim, which was then assigned
Case No. 2007CV01837. On December 7, 2007, in Case No. 2007CV01837 this Court ordered
that “all documents filed in Case No. 2003 CV 4021 after March 7, 2006, the date on which
Plaintiff filed his Notice of Voluntary Dismissal, shall be considered to have been filed in 2007
CV 1837, which represents the refiling of Case No. 2003 CV 4021 On February 1, 2008, this
Court entered an administrative dismissal of Case Ne. 2007 CV 01837 which provides,
“[blecause pending negotiations will indefinitely stay further proceedings, this case is
DISMISSED other then on the merits and without prejudice. This case may be reactivated upon
Plaintiff(s) motion for good cause shown, and reactivation will be retroactive 1o the original
filing date.” Thus, Case No. 2007 CV 01837 is no longer active,

| BY AGREEMENT OF THE PARTIES AND FOR OTHER GOOD CAUSE

SHOWN, IT FS HEREBY ORDERED that Plaintiff's claims under Ghio. Revised Code §8§

4111.01 et seq. in Case No. 2003 CV 4021 are hereby dismissed with prejudice.
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IT IS FURTHER ORDERED THAT this Court’s Decisjan, Order, and Entry of
December 7, 2007 is hereby amended to refiect that Cage No. 2007 CV 1837 is also dismissed
with prejudice and shall not be subject to reactivation by motion of the Plaintiff as previously
ordered. An Entry reflecting the dismissal with prejudice of Case No, 2007 CV 1837 shall be
placed in the record of that case, |
| With the Court having previously dismissed Plaintiff's claim for wrongful
discharge in violation of public policy and the parties having resolved his remaining claim with
prejudice in this Entry, the Court orders that its November 21, 2005 Decision, Order and Entry is

now a final, appealable order, Plaintiff shall pay court costs.

; Dated: _ m a,(_;}, / { / %ﬁ_

Judge Mary Katherine Huffthanr,

Qe N e e |
David M. Duwel (0029583) () fnsoak ha Todd D. Penney (0059076) JMN‘%
a ~

Todd T. Duwel (0069904) i SCHEUER MACKIN & BRESLIN LLC
: 130 W, Second Street, Suite 2101 e Mcu ki 1025 Reed Hartman Highway

Dayton, Ohio 45402 By 3!’?31@‘1 Cincinnati, Chio 45242
(937)297-1154 {513) 984-2040 Ext. 219
(937) 267-1152 - Fax (513) 984-6590 — Fax
Attarneys for Plaintiff | Atrorney jor Defendant
:
3
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INTHE COMMON PLEAS COURT OF MONTGOMERY COUNTY, OHIO
CIVIL DIVISION

, CASE NO.: 2003 CV 4021

RANDALL J. DOHME, .

s S JUDGE MARY

 Plaintiff, _ N KATHERINE HUFFMAN

Vs

EURAND AMERICA, INC., ' A
' o , DECISION, ORDER AND ENTRY

Defendant, OVERRULING DEFENDANT’S
MOTION FOR SUMMARY
JUDGMENT IN PART AND
SUSTAINING DEFENDANT'S .
MOTION FOR SUMMARY
JUDGMENT IN PART

This matter is properly before the court on the Motion for Summary Jadgment ﬁied
by the Defendant, Eurand America, Inc. oﬁ September 14, 2005. Plaintiff, Randall Dohme,
filed @ Memorandum in Opposition on September 26, 2005, Defendant subsequenily filed a
Reply Memorandum on October 5, 2005, This matter is now ri pe for decision.

1. FACTS

Plaintiff, R%mdai Dohmc was an employee of Defendant Eurand America, Inc.

( Eurand’) from Janu'lry EZ 2001 0 March 77 70{}3 Dunng that time, Mr Dohime heid

-1- |
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?wo different positions. He was enipleyad as Eurand’s Engineering Supervisor from January
12, 200! to July .9, 2002 and as P‘a&:ilitiestamputeﬁ.zed Maintenance Management System
(CMIMS? Adminisﬁator from Jjuly 9, 2002 to March 27,2003, The parties stipulate that ag
Engineering Supervisor, Mr. Dohme was responsible for supervising the engineering
technicians/staff and that at various Himes during such tenure, technicians voiced COncerns
and/ar chjections about Mr. Dchmc to Iaren Waymire, Earand’s human resources manager.

Mr, Dehme had recurring 1ssues with two technicians in particular, Mr. Raiph Linden and

M. Dérrel Toih»er who had each becn cmpioyed by Furand fcr approxxmat“]v Stzverzteen

a.nd s;xteen years respec,tw Iy at the t}me Mx Dohme was ﬂmr superwsor ST

In or about Iuiy 200 ’\Jir Dohmc was rcheved of his duties as bngmucrmg

Supervisor and was reassi gned to assume the duties of ¥ auhtlﬁS/LMM‘S Administrator.

Plaintiffs Exhlbn A 1o the Complaint contains the job descri ption which articulates the

| position’s major responsibilities, requisite knowledge and experience, plysical requirements,

scope of contacts, dcgrgz_e of control and degree of interpersonal skills required, however the
parties do not stipulate as (o the actual duties the job consisted of.

On November 4, 2602, Pléintiﬁ’ was granted teave by Defendant under the Family
Medical Leave Act {"FMLA™), On or about January 6, 2003, such leave was extended 10
January 20, 2003, at which date Plaintiff returned to work part-time, and three days later, he
returned as Facilities/CMMS Administrator on a full-time basis.

O or about Max 'ch 21, 2003, Dcfendcant sentan é- maﬂ message to it’s employees,

: ddvm% them that an undemmc‘ of a prwalc, insurance compan}f (“Reprusentaiwe "} would
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be visiting the premises on Mareh 24-25,2003. In such é-maii, Defendant specifically
instructed it's employees nol to speak to the Representative and specifically identified therein
certain individuals with whe:ﬁ the Representative should speak. Plaintiff was not listed as
one of the specific individuals with whom the Representative should speak. However, on
March 25, Plaintiff approached the Representative in the lobby of the premises and }ﬁresented
the Representative with papers that related io whether a ﬁre aEarm inspection had been
removed from the compuie Plaintiff did not mention any safcty'concerns ancl/o-r sus;pected
,problems to the Repzwematwe reg:_ardm;: the i mpechon rcsuhs mther he vmced a concé;n :

Lth i)efcndam was trymg 10 make lt i{}ok lﬂxe [13] wafm idom

& Jhis) job.” Defendan’s

Szfnzmwv Izadgmenf u:mg i)ahme ano at 253 |

Upon discox ering lhat amt}ﬂ‘ had a deiibc:rate wcuuniur thh the chresentatwe -
after be‘j:‘;g specifically instructed not 10 do so, Defendant &-:rmin-ated Plaintiff’s employment
on March 27, 2003.

In his Complaint, Plai-mjﬂ"cl.aims that Defendant (1} violated Ohio’s adoption of the
FLSA under O.R.C. 4111.01, et seq. whén it incorrectly classified his Facilities/f CMMS
Administrazor position as an exem ptempleyee, thus rendering him ineligible for overtime
pay; (2) wrongfully discharged Plaintff, in violation of public poﬂcy under Greeley, when it
terminated Plaintiff’s employment following his encounter with the insurance Representative;
and {3} vioiated the FMLA upon his return from medical leave. The third ¢laim was removed
to F edemf court bv Defendant and the court dismissed Plaintiff’s FMLA claim on Novemnber

’)9 7{}04 As a reauu lht, only issues bemre this LOUH are Pldmu,{f’s first two ddnms
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regarding the FLSA violation and V;f'i'()}}gflli termination.
L. LAW & ANALYSIS
Summary judgment is appropriale pursuant o Rule 56(C) of the Ohio Rules of Civil
Procedure when (1) there s no genuine issue as to any material fact; (2) the moving party is
entitled to jud gmént as a matter of law; and (3) construing the evidence most strongly in
favor of the nommoving party, reasoaabié minds can come to only one conclusion, that being
adverse o the non-moving paﬁy. Harless v. Willis Day Warchousing Co., 54 Ohio St 2d 64,

.66 ('2 978). The burdan of bhowmg that no g,enume issue ex1sta as ta any *natenal fact fails

"upon the movmgm pdrty Mrrscﬁv Wi’:e!lef 38 Ohlo St 3d 1 2 ]l‘i 5’76 N EEd 798 (1988}  S

- Addmrami ly, d motlon for aummary Judgmem forc,es the nonmevm g party to produc,e

i .evlcience on an.\ar issue {1y forw uch thz*t party bears ie burden of producuon at tnaE, and (2)
| for which the moving party has met its mma} burden. See Dresher, v. Burt, 75_Ohio 3(% 280,
652 N.E.2d 264 (1996).

Therkey {0 a summary judgment is that there must be no genuing issue as to any
material fact. Whether a fact is "materiaj" depends on the substantive law of the claim being
litigated, See Anderson v. Liberty Lobby, Inc, 477 U.S. 242, 247.248 (1 986); Turner v,
Turner, 67 Ohjo 81.73d 337 {1993). An issue of fact exists when the relevant faciual
aliagati;}ns in the pleadings, af’ﬁdavﬂs, depositions or interrogatories are in conflict. Link v,
Leadworks Corp., 79 Ohio App. 3d 735, 741 (1992)

s *EL_:sA_ Claim.

The caurt must first consider whether a genuine issue of material fact exists as to

4.
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whether Defendant violated Ohio’s adoption of the FLSA unde.r OR.C. 4111.01, et seq.
when it inca.rrectly c!éssiﬁed his Facilities'CMMS Administrator position as an exempt
employee, thus rendering him ineligible for overtime pay.

Section 411 1.03(A) of the Ohio Revised Code provides, “[a]n employer shall pay an
employee for overtime at a rate of one and ene-half times the employee’s rate for hours
worken in excess of forty hours in one work week, in the manner and methods pmvideﬁ in
and &.nb;eu 1o the exemptions of section 7 and section 13 of the Falr Labor Standars Act of

1938} 3 Blai 1060, 29 US.CA 207 2b as amended Employees who are cmp{oycd ina

_ “bona ﬁde ddmrmsttauve ca ac;t i are: exem t ‘f?‘ m -ﬂm o‘vemme ay requiremnents under the -
} P. T p }f qu ns

N }hm Revned C{}d{s‘ﬂr,__

: 21;(3)(1)

thrc an empi;:}y.t,; is p.aid n‘wz.n thén $?50 06 per weck hort test 1.s app 1ed o
determine waether hc/%he is ehg;ble for the overtime e\emptzon Urider thai test, lhe
employer m ust prove that: (1} it paid Plaintiff on a salary basis; (2} 'Plaiz_itiff“'s primary job
dufies consisted of the “performance of non-manual work directly related fo the management
po]icies or general business operations™ of the employer; and (3) the Plaintiff’s work
“Includes work requiring the exercise of discretion and tndependent judgment.™ 29 C.F.R,
541 (a)(13.

The parties in the instant case disagree as to the nature of Plaintiff's duties in his
capacity as Facilities/CMMS Administeator. In viewi og the evidence in a light most
' favorable to Plaintift, the non-moving party, Defendant is not entitled to summary judgmént

as a matter of law because this court finds that a genuine issue of material fact exists as to
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Plaintiff’s FLSA clain and this particular issue remains to be liti gated.

B. Wrongful Discharge Claim

The court-must next consider whether a genﬁine issue of material fact exists as to
whether Defendant wrongfully discharged Plaintiff, i violation of public policy under
Greeley, when it terminated his employment foilewinghis deliberate encounter with the
insurance Representative.

An exception to the cmmném[.aw employmmjﬁt-at;wili doctrine historically followed

in Ohio was first drncu lated in Greelev v, Miami Valley Mamwnfmce Coniractors. Inc.

1990) 49 Ohm St 3d 2’?‘3 55] \I E 2d 981 T he Ohio Supreme Com't heid %hat g dischargedi :

Eﬁ e'e ma . nvate r ht af dCIlOﬂ undcr lori la' ﬁfm wron o fiy] ﬁchar ¢ where ihe } '
p yee has a private rig] sfubdischarg A

i 'lcrmmatmn oi hls employmenl is m umtravenmm of at su[flcwni by c 1&&1 pubhc po]rcv ” Id

‘o Painer v, (Jraa’eraf. E‘he Court reaffirned its holding in Gree;‘ev, and held that 'pu‘b!ic poiicy
is “*sufficiently clear’ where the General Assembly had adopted'a specific statute forbidding
an employer from discharging or disciplining an empiovee on the hasis of a particular

circumstance or occurrence.” (1 994) 70 Ohio St. 3d 377, 382-383. The Painter Court

further articulated, “We noted [in Greeley] that other exceptions might be recognized where
the public policy could be deemed to be ‘of equally serious import as the violation of a
statute.” *** The existence of such a pﬁblic policy may be discerned by the Ohio judiciéry
based on sources such as lhe C omtmmons othlo and thu. Lmted Smtas legm!atlon
édmw;ﬂmmtwe ruies and regulcmo ns, and the common !a;w *1d. at 38 84, e

The Ohio Supreme Court in Painfer held that a Plaintiff must satisty four clements to
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successfuily establish a claim for wrongful termination: (1) that clear public policy existed
and was maniff:.sted in a state or federal constituti.on, statute or administrative regglation, or
in the common law (the clarity el.ement); (2) that dismissing. empléyees under circumstances
J‘ik‘e those involved in the Plaintiff’s dismissal would jeopardize the public poli;cy {the
jeo'pardy element); (3) the Plaintiff's dismissal was motivated by conduat refated to the public
policy (the causation element); and (4) the employer lacked overriding ie.:gj timate business
justification for the dismissal (the justification element). /d. at 384,
In the instant case, Plaintiff was discharged for dzsobevmﬂ a specxﬁc, ordu fmm his -

employer to not speak with a repre‘iemanve from a pﬂvate insurance oompan“v P‘lamnft fati e '
to am-cuia.te \%ﬂhdt p@;blza ;mhc“ De{cnddnt v:oldied when 11 dmcbm ged Pkunnff f{}r such
a@tuo? Ait mugh Plamnff Llalms that he wa; discharged i»@r vmcmg a ;:oncem for wazk plme' :
. vnfet} the i mu rance Reprucntahve s ﬁurpme for hemg, on the pmmmcs wasg 1,0 pz 0v1de
| Befendant an insz{réﬁcé quote. Moreover, Plainiiffs statements did not indicate a concern for
work place safety. The plain language of his comments only indicates his own suspicion that
the missing inspection report is an attempt by Defendant to set him up for a deficient job
performance. The only relevance safety has in the instant case is that the missing report
contained the results of a fire alarm system inspection. Based on the fécts presented to the
cowrt, it appears that due to the deterioratiné relations between the par’ties at the time of the
nmdmt 1hc, content of the report wou}d not | 1ave chm ged Pldlmlﬁ‘s basis in mak:ﬁg the

'slcncmems Defendant fcartd he was being st up mr fazlure as evidenced by thL p]dm

lanﬂua ¢ of his stalements, and the lack of any insinuation for Work. lace safety concerns.
guag y

7.
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Because Plaintiff can articulate no public policy of which Defendant is in viglation,
the court need not and can not analyze the otherrelemen&s established by the Supreme Court
in Painter. As such, because the court was presented no public policy which prohibits an
employer from discharging an employee for disobeying an order, not in violation of any
statute or any other regulation, the court finds that no genuine issue of material fact exists as
t0 the basis of Plaintiff's discharge. In viewing the evidence in a light most favorable to
Plaintiff, the non-moving party, thig court finds that no gendine 'zs.sue of material fact e_xi.sts
and Defendant is entitled to judgment as a matter of law.
| B E C(}NCLUSION

" Basedon thc i‘oregomg, thzs cour“t { } averr‘ules Df,fcndcmt 5 Mq‘emn ﬁ}r Summary
_"Judgmﬁﬂ ag it relmes te P]amtif‘f’s Lidlm on the cﬂ]eg;,ed FLSA vm ation fznd ﬁnds ﬁh‘n B
g{,num.c 1ssUe of material fact as to ahc nature of Plamnff’ s duties remains to be‘litiguted; ard
(2) sustains Defendant’s Motion for Summary Tudgment as it relates to Plaintiffs wrongful

discharge claim because no genuine issue of material fact exists.

SO ORDERED:

Al

HONORABLE MARY héx*’r‘ﬁmimg HUFFMAN
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Copies of the above were sent to all parties listed bel
of filing.

DAVID M. DUWEL

TODD T. DUWEL
ATTORNEYS AT LAW
2310 FAR HILLS AVENUE
DAYTON, OH 45419

(937) 297-1154"

Auworney for Plaintiff

TODD D, PENNEY
ATTORNEY AT LAW

11025 REED HARTMAN HIGHWAY
CINCINNATY, CH 45242~ -
(513)984-2040x. 219

Attorney for Defendant . ©

RYAN COLVIN, Bailiff
(937) 4967955

ow by ordinary mail on this date
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