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Second amended notice to depose the respondent under Rule 3o(B)(5)

This deposition need not proceed as to the first 5 numbered paragraphs if

the parties stipulate before the day of the deposition to certain facts that would be

the subject of the deposition inquiry, including the authenticating of certain

documents by stipulation.

Under this second amended notice governed by Civil Rule 3o(B)(5), relators

will take the deposition duces tecum of respondent Recorder of Cuyahoga County,

whose successor in office is the Fiscal Officer of Cuyahoga County. The

respondent must choose one or more of its employees, agents, officers, or other

persons to testify on its behalf as to matters known or available to the respondent

about the following:

i. The month and year (and, if known, the day) in which the respondent first
posted on its website the amount of the fee charged for providing to the
public copies of computer files downloaded to a compact disc.

For example, during Lillian Greene's tenure as recorder, the respondent's
website said that the "charge for downloaded computer files to a compact

disc is si.oo per disc."

2. The month and year (and if known, the day) in which the respondent first
made available to the public in writing at its offices (other than through its
website) the amount of the fee charged for providing to the public copies of

computer files downloaded to a compact disc.

For example, during Lillian Greene's tenure as recorder, the respondent's
written policy available to the public at its offices said that the "charge for
downloaded computer files to a compact disc is $r.oo per disc."



3•

4•

5•

The date in the year zou on which the respondent removed from its website
the amount of the fee charged for providing to the public copies of
computer files downloaded to a compact disc.

For example, on January 14, 2011, in listing the fees that it charges to the
public for copies of records, respondent's website did not expressly refer to
downloading computer files to a compact disc.

The date in the year zou on which the respondent removed from its written
policy made available to the public at its offices (other than through its
website) the amount of the fee charged for providing to the public copies of
computer files downloaded to a compact disc.

The authenticity and accurate interpretation of the records described in the
duces tecum that accompanies this amended notice.

6. Whether the respondent contends that downloading digital images of
recorded instruments onto a blank compact disc is "photocopying a
document" as that phrase appears in R.C. 317.32(I) and, if so, the
respondent's understanding as to what facts or circumstances accurately
describe or qualify the downloading of digital images of recorded
instruments onto a blank compact disc as "photocopying a document."

The person whom the respondent designates to testify must bring to the

deposition the records described in the duces tecum attached to this amended

notice of deposition.

The deposition will occur at the offices of Baker & Hostetler LLP, Suite 3200,

i9oo E. gth St., Cleveland, Ohio 44114. The deposition will be recorded
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stenographically, and will be used to all purposes permitted under the Ohio Rules

of Civil Procedure, the Supreme Court Rules of Practice, and the Ohio Rules of

Evidence. The deposition will proceed by cross-examination.

The deposition will begin at 1:3o p.m. on Thursday, March 17, aon, and

continue from day-to-day until completed.

David MAburger (0025747)
Michael E. Mumford (o073931)
John Blanton (oo86836)
Baker & Hostetler LLP
i9oo E. 9th St., Ste 3200
Cleveland, Ohio 44n4-3485
Phone: (216) 6zr-ozoo
Fax: (216) 696-0740
e-mail: mmumford(&bakerlaw.com

Counsel for Relators
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Amended Duces Tecum

(Relators added the final two un-numbered paragraphs to try to ensure no
misunderstanding about the scope of their original duces tecum)

The respondent must bring to the deposition the following documents, if
the respondent possesses or controls them, or has contractual authority to obtain

them:

i. An electronic copy of a rendition of every webpage of the website of the
Cuyahoga County Recorder's Office, as each page existed on the first dav
that Lillian Greene took office as the Cuyahoga County Recorder.

2. A paper copy in color of a rendition of every webpage of the website of the
Cuyahoga County Recorder's Office, as each page existed on the first dav
that Lillian Greene took office as the Cuyahoga County Recorder.

3•

4•

If the records described in each of the preceding paragraphs do not exist:

an electronic copy of a rendition of every webpage of the website of the
Cuyahoga County Recorder's Office, as each page existed on the earliest date
during Lillian Greene's tenure as the Cuyahoga County Recorder that

respondent can retrieve.

If the records described in paragraphs i and a of this duces tecum do 0

exist:

a paper copy in color of a rendition of every webpage of the website of the
Cuyahoga County Recorder's Office, as each page existed on the earliest date
during Lillian Greene's tenure as the Cuyahoga County Recorder that

respondent can retrieve.
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5• An electronic copy of a rendition of every webpage of the website of the
Cuyahoga County Recorder's Office, as each page existed on the last dav that
Patrick O'Malley held the office of Cuyahoga County Recorder.

6. A paper copy in color of a rendition of every webpage of the website of the
Cuyahoga County Recorder's Office, as each page existed on the last dav that
Patrick O'Malley held the office of Cuyahoga County Recorder.

7- If the records described in paragraphs S and 6 of this duces tecum do not

exist:

an electronic copy of a rendition of every webpage of the website of the
Cuyahoga County Recorder's Office, as each page existed on the most recent
date during Patrick O'Malley's tenure as the Cuyahoga County Recorder that

respondent can retrieve.

8. If the records described in paragraphs S and 6 of this duces tecum do not

exist:

9•

a paper copy in color of a rendition of every webpage of the website of the
Cuyahoga County Recorder's Office, as each page existed on the most recent
date during Patrick O'Malley's tenure as the Cuyahoga County Recorder that

respondent can retrieve.

Every record that respondent consulted in deciding to charge $i per compact
disc containing downloaded computer files when that was the policy of
respondent, a copy of such policy is attached to this duces tecum.

As used in this duces tecum:

•"rendition" means a copy of the content of a webpage as it looks when
viewed in a web browser such as Microsoft's "Internet Explorer."
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•"website of the Cuyahoga County Recorder's Office" means the website
home page of which is at http•//recorder cuyahogacounty.us/ and every
other website whose content the respondent has controlled since January

1,2007.

•"electronic conv" means a copy stored on a computer system and, when
downloaded to a compact disc or flash-drive, is displayed in English when
read via computer system using software available in the consumer retail

marketplace, such as a Microsoft product.

To the extent that this duces tecum commands an electronic copy,
respondent may produce one or more compact discs (or a flash-drive) containing
the copy, but must surrender the discs or flash-drive to relators during the
pendency of this suit, or must cooperate fully in allowing relators to electronically

copy the electronic records described in this duces tecum.

This duces tecum does not command production of any copies of any

recorded instruments or of any statutes.

If a website controlled by respondent contained a link to a description or list
of fees that respondent would charge to persons receiving copies of recorded
instruments on any medium, or receiving copies any other recorded information
on any medium, paragraphs i thru 8 of this duces tecum include every such
statement or list of fees. The policy described in paragraph 9 of this duces tecum is
an example of a "description or list of fees" that this paragraph covers.

-o-
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Cuyahoga County Recorder's Offrce Public Records Policy
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BEWARE CUYAHOGA COUNTY RESIDENTS There are a

PUBLIC RECORDS REQUEST POLICY

OF

THE CTJI'AFIOGA COUPvrTYR.ECORDER'S OFFICE

LII.LIAN.L GREENE, RECORDER

llntroduction:

Revised Code. If the request is in writing, the explanation must also be in writing.

sense and any denial of public records in response to a valid request must be
accompanied by an explanation, including legal authority, as outlined in the Ohio

blic Records Act. All exemptions to openness are to be construed in their narrowest
s the policy of the Cuyahoga County Recorder's Office to strictly adhere to the state's

better informed citizenry, which leads to better government and better public policy. It
jt is the policy of the Cuyahoga County Recorder's Office that openness leads to a

Section 1. PubIfc records

This office, in accordance with the Ohio Revised Code, defines records as including
the -
following: Any document - paper, electronic (including, but not limited to, e-mail), or

other format - that is created or received by, or comes under the jurisdiction of a public
office that documents the organization, functions, policies; decisions, procedures,
operations, or other activities of the office. All records of the Cuyahoua Countv
Recorder's Office are public unless they are specifically exempt from disclosure under
the Ohio Revised Code.

Section 1.1

It is the policy of the Cuyahoga County Recorder's Office that, as required by Ohio
law,
records wiIl be organized and maintained so that they are readily available for
inspection and copying (See Section 4 for the e-mail record policy). Record retention
schedules are to be updated regularly and posted prominently.

Section 2. Record requests



Cuyahoga County Recorder's Office Public Records Policy Page 2 of 4

Each request for public records should be evaluated for a response using the following

guidelines:

Section 2.1

Although no specific langaage is required to make a request, the requester must at

least
--identify-the records requested with-sufficientclarityto allow the public office to

identify,
retrieve, and review the records. If it is not clear what records are being sought, the
records custodian must contact the requester for clarification, and should assist the
requestor in revising the request by informing the requestor of the manner in which the

offrce keeps its records.

Section 2.2

The requester does not have to put a records request in writing, and does not have to
provide his or her identity or the intended use of the requested public record. It is this
office's general policy that this information is not to be requested.

Section 2.3

Public records are to be available for inspection during regular business hours, with the
exception of published holidays. Public records must be made available for inspection
promptly. Copies of public records must be made available within a reasonable period
of time. °Prompt" and "reasonable" take into account the volume of records requested;
the proximity of the location where the records are stored; and the necessity for any

legal review of the records requested.

Section 2.4

Each request sl7ould be evaluated for an estimated length of time required to gather the
records. Routine requests for records should be satisfied immediately if feasible to do
so. Routine requests include, but are not limited to, meeting minutes (both in draft and
final form), budgets, salary information, forms and applications, personnel rosters,
recorded documents. etc. If fewer than 20 pages of copies are requested or if the records
are readily available in an electronic format that can be e-mailed or downloaded easily,

these should be made as quickly as the equipment allows.

All requests for public records must either be satisfied (see Section 2.4) or be
acknowledged in writing by the (public office) within a reasonable time following the
office's receipt of the request. If a request is deemed significantly beyond `4outine,"
such as seeking a voluminous number of copies or requiring extensive research, the
acknowledgement must include the following:

Section 2.4a - An estimated number of business days it will take to satisfy the

request.

Section 2.4b - An estimated cost if copies are requested.

Section 2.4c - Any items within the reqnest that may be exempt from disclosure.

Section 2.5
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Cuyahoga County Recorder's Office Public Records Policy Page 3 of 4

Any denial of public records requested must include an explanation, including legal
authority. If portions of a record are public and portions are exempt, the exempt
porlions are to be redacted and the rast released. If there are redactions, each redaction
must be accompanied by a supporting explanation, including legal authority.

Section 3. Costs for Public Records

--Those seeking public-records will_be charged onlythe statutorycost ofmaking

copies.

Section 3.1 The charge for paper copies of recorded documents is $Z_00 per page.

Section 3.2 The charge for copies of administrative files and documents is $.05 per

page.

Secfion 3.3 The charge for downloaded computer files to a compact disc is $1.00 per

dlSc.

Section 3.4 There is no charge for documents e-mailed.

Section 3.4

Requesters may ask that documents be mailed to them. They will be charged the actual

cost of the postage and mailing supplies.

Section 4. E-mail

Documents in electronic mail format are records as defined by the Ohio Revised Code
when their content relates to the business of the office. E-mail is to be treated in the

same
fashion as records in other formats and should follow the same retention schedules.

Section 4.1 -Records in private e-mail accounts used to conduct public business are
subject to disclosure, and all employees or representatives of this office are instructed
to retain their e-mails that relate to public business (see Section 1 Public Records)

and
to copy them to their business e-mail accounts and(or to the office's records

custodian.
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Section 4.2 - The records custodian is to treat the e-mails from private accounts as
records of the public offlce, filing them in the appropriate way, retaining them per
established schedules and making them available for inspection and copying in

accordance with the Public Records Act

Section 5. Failure to respond to a public records request

__-
The Cuyahoga County RecordeL's Office recognizes the legal and non-legal
consequences of failure to properly respond to a public records request. In addition to
the distrast in goveinment that failure to com.gly may cause, the Cuyahoga County
Recorder's Offices' failure to comply with a request may result in a court ordering the
Cuyaho a County Recorder's Office to comply with the law and to pay the requester

attomey's fees and damages.

©2008 Cuyahoga County Recorder s Office, Click to read our Legal Disclaimer about our documents.
Clickhere to read our Policv Statement.

Developed and Designed By Cuyahoga County Recorder s Office.
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Certificate of Service

The foregoing Second amended notice of deposition duces tecum to

respondent was hand delivered on this 3rd day of March, 2011 to:

Counsel to Respondent

Counsel for Relators
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