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MEMORANDUM 1IN SUfEOﬁT"OF DELAYED APPEAL
:Tﬁe procedural default which has occurred in this case in not due to any
fault of the Appellant, the blame for delay lies with Appellate Counsel and the
Clerk of the Court. Both failed to netify the Appellant in a timely manner that
thare had been a rullnb in h1s case, and that he would be required to flle an
appeal,w1th1n forty five days to the Ohio Supreme Court.

Cﬁﬂ-It 1s_wﬁll-establléhed law that such a procedural default should be excused
fégrbeﬁh fﬁéfféati@éfassistam;a of counsel, and for reasons extermal to-tﬁe
defense. Murray v. Carrier, 477 U.S. 478, 106 S.Ct. 2639, 91 L.Bd.2d 397 (1986);
See also: Coleman vi Thompsom, 501 U.S. 722, 111 S.Ct. 2546, 115 L.Ed.2d 640
(1991). Infﬁhi§ ease."thice” of the decision in the Appellant's case was not
gi&en to him in a timely fashion by either his appellate lawyer, or by the Clerk
of thezcdurt; The U.S. Supreme Court has held that "Notice” is at the core of
due process. See: LaChance v. Ericksen, 1187S.Ct. 751 (1998). |

Appellant's appeal lawyer compounded his ineffectiveness by‘alsé-faiiiﬁg;tc
inform his client that he would be responsible for filiﬁg his'éppeai to this
Court in pro.se. Had the Appellant known he was responsible fér;filing his owrt
appeal in pro se, within forty five days of the ruling in the Court of Appeals,
he would havé-filed.a thnély appeal to this Court. The error of cbunsel in this
.casejfallé below an objective standard of reasongbleness, and the Appellant has
been pregudmcad thereby.

Therefore, he -must now seek leave of the Court to procead on delayed
" appeal, and in doing so he runs the risk that hls-appeal will be denied due to a
procedural defaﬁlt. Had counsel properly notified the Appellant of a ruling in
his case, He would have filed his appeal in a timely manner. A timely filed
appeal would heve would have placed the Appellant issue properly before the
Court, whereas proceeding on delayed appeal may result in a procedural default

that is detrimental to the Appellant's case.
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The delay in this case was external to the defense, snd ‘téecauaa it was
external to the defense, this Court should grant the Appellant lesva to procesd

dppellant 1s a first time offender, and from the moment of his svrest,
throughout his trial, and on his appesl, he has depended solely on his lewyer to
advise him of the next step in the procesdings. In this case, Appellate counsel
did mot notify the Appellant of a ruling on his appesl, snd becsuse of that
failure, the Appellant has had to procesd in pro se on delayed appesl.

| Therefore, the Appellant respectfully request this Court allow the
Appellent to procesd, as the issues he has ralsed for review are of 4
sonstitutionsl nature, and ralse questions of general or public interest, Should
the Court not allow the Appallant %o proceed, it would be condemning an innocent
man to a possible lifetime in prison, and & manifest miscarrisge of justice will
lie. '

For all the foregoing remsons, the Appellant prays this Court will grant
hinn the velief that he seeks, or vhatevér other relief the Court deems to be
just and appropriate.

Respectfully s;&h:&tt@d,

miam,;migh, Tt 509-529

Lﬁtcwx' - PO ﬁﬂx 5&
Lebanon, Ohio A5036-0056

(2)



I, Willlam Bleigh heveby certify that a true and cor

foregoing has been f%max’éﬁﬁ via First Class U.B. Meil to Opposing Counse

this v elsay of LY

H 2@1@&

Willian Bleigh, Inf 599-529
LeG.Te =~ Po0s Box 36
Lebanon, Ohio 45036-0056




AFFIDAVIT IN SUPPORT OF DELAYED APPFAL

The Affiant, William Bleigh, after being duly sworn and cautioned on his

oath, does hereby depose and say;

1.) That T am the Affiant herein, the defendant-Appellant in the above captioned

actions
2.) T am competent to testify in this matter;

3.) T am a first time of fender with absolutely no training in the law, and this
Motion for Delayed Appeal has been prepared for and explained to me by

~another inmate with knowledge of the law;

'4.) That following my arrest, throughout my tr:i.al,' and the subsequent appeal, 1
. have been totally dependent upon an attormey to handle my case, and notify

me when there has been a reply from the State, or a ruling by the Court;

5.) That failing notificétion from counsel, I was ekpecting, at the very least
to be notified by the Clerk of the Court to notify me in a timely manner

that a ruling had been issued in my case;

6.) That neither-my appointed counsel, nor the Court notified me in a timely

manner, thus causing me to have to file a delayed appeal in my case;
7.) Had I been notified of a ruling in my case, within a reasonable amount of
time to appeal, I would have obtained the assistance of another inmate

trained in the law, and would have filed my appeal in a timely mafmér;

(Page 1 of 2)



AFFIDAVIT

State of Ohio g 25

County of Delaware )
1, William Bleigh, swear that the following is txue:

2) That should this Court grant a delayed appeal, the State would not be
prejudiced thevebys

9) That T can assure this Court there would be no furthexr delays shoudd I
be allowed to procded;

10) 'I‘hai, 1 am ectually and fastually innocent of &hs crime for which 1 have
been conviated, and if the Court dees not gremt leave to proceed on delayed appeal,

T would suffer undue prefuiice and a manifest injustice will cocur ol

Defendant-Appellant, Pro-se

Sworn to and subscribed in my presence this fi day of MAVTh. y 2011

BILY DEE BAILEY
NOTARY PLIBLIC - STATE OF OMio
M Rﬁa{:m‘g‘ﬁd in Brfier County
Y comiizsion expiras iar 27,2015

( Fage 2 of 2 )
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Gmn PJ
{111} Defendant~appellant William Bleigh appeals from his convictions and

sentences in the De.iaware_t County Court of Common Pleas on four counts of raping a
minor (R.C. 2007.02(A) (1) (b)), three counts of gross sexual imposition (R.C.
2907 05(A) (4)), nine counts of pandenng obscenity (R C. 2907.321(A) (1)) and eight
. -counts of using a minor in nudity onented material (R.C. 2907. 323(A) (2)). Plaintiff-
appellee is the State of Ohio. | |
STATEMENT OF THE CASE AND FACTS
{92y Appeliaht has four c’hildfén: a 15-y'ear-old' son (CB), a 13-year-old -
daughter (CM, the victim}, an 11-year-old da.ughter '(AB), and a 5-year-old daughter’.
| CB and AB have the same mother, while CM has a different .muthef. Appellant also -
considered CM's younger brother to be his, alfhough he is not actually Appellant's
biologicél son. B
{113} For the first seven years of CM's life, she lived with her mother in various

locations, in'ctuding outside Ohio. Appel'lant did not meet CM until she was five, whén

her mother sued for paternity and child support When CM was seven, her motherr_

__moved-back-to-Ohio;-and-Appellant began visiting her every other weekend After living
~in Ohio for a short time, CM's mother decided to move to Louisiana. 'Appe!lant begged

her to stay or leave CM behind, but CM's mother refﬁsed .
{4} Approximately one year later, CM's mother returned. CM's mother, CM,

and her younger brother moved in with a friend and several other people; however, they

! For purposes of anonymity, initials designate the minor 6h||dren s names. See, e.q., In re C.C., Franklin
App. No. 07-AP-993, 2008-Chio-2803 at 1 1, n.1. Counsel has adhered to Rule 45(D) of the Ruies of

Supt for Courts of Ohio concemmg disclosure of personal identifiers.
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"-t‘Ne're uhable fo reside there for any substantial period of.time. CM's mother asked
Abpellant_to take both chiiéren and signed guardianship papets granting ﬁim temporary
custody of therﬁ. At' the time, App_ellant lived on South Henry Street. _

{g5) CM's mother had a few brief v-isfts with-the children, but disappearéd for
several monfhs. Appellant was granted pezman:ent custody of CM, but was not able to
get permanent custody of her younger brother because there was no bfologidai
donne_ction. CM's mother was granted visitation. |

{1[6_} In February 2006, Appeliant’s family moved to Richards Drive, where they
~ stayed until"August 200?.'Af_ter Richards Drive, CM and'Appellar‘lt. moved into the

 Delaware Hotel for a short time. CB-and AB joined them at the hotel. According to CM,
" Appeliant did not actually stay at the hotel, bﬁt was there regularly to takerthem to

's'_chool, make s’ur'e' they had food and clothes, and méke_ sure they were doing their

homework and not fighting. The children enjoyed playing at the pool and playing with

other children who were there with their families

{1[7} They were only at the hotel a couple days before they moved into a house

“on leerty Street, along with Max and Beth Muir, and their elght-year old son. Appeliant I

---_-r—and; Max-both-werked-inthe TT.2 department at Pacer Internatlonal Appe!lant and cB
stayed in rooms downstairs, while the Muirs had one room upstalrs,_thelrrson had a
second rod.m. ahd CM and AB had a third.

{118} CM complained that Appellant was strict and unfair with his punishments.
She disagreed a lot with the way he punished her and her siblings. Appellant admitted

that he was a strict disciplinarian, but tried to be fair. Appellant tried to make sure the

? Information Technology.
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‘chlldren had chores to teach them responsibility. Appeliant testified that his parentmg
phllosophy was different from that of CM's mother, who was much less strict.

{119} 1. CM's Initial Report. T

M 0} CM héd a friehd named Karma, WI;om _sﬁe met in the sixth grade. Karma
_ fold CM and another friend that her father was abusing her Karma. also fold the school
principal, who. céliéd children seﬁrices. As a result, Karrha was placed in foster care,

. {y11} On Mafch 26, 2008, CM told Karma and the same friénd:._t_hat her father
was also abuéing her. Karma thought CM was playing at ._ﬁ-rst, but said that CM had
been at:tiﬁg as she acted wheﬁ it was happening to hér. Accordihg to CM, Karma then
told théhﬁncipai. who called CM into the 6fﬁce. On the date she dis’closed these crimes
to her intermediate school principal, Heidi Kegley, CM was twelve years 6ld and a
~ student in the sixth grade. | o

{112} The school principal testified during Appeliant's jury trial that CM
app’roached her and asked to come to her office to talk. CM told the principal that she

h'ad helped a friend, and asked if she couid help he'r, too. CM then began to disclose

lnformatlon -about Appellant and his bedroom The pnnclpai stopped her, contacted -

{913} When chifdren services arrived, CM provided more dafails. CM said that
Appellant was looking at pornography on the internet in his bedroom, had her sit on his
tap, and touched her legs in a manner that she felt was inappropriate. She slapﬁed his
hand aﬁd made- him stop. Appellant asked her to 'perform oral sex and she did. When
she wanted to stop.' he masturbated until he ejaculated on the carﬁet. Afterwards,

Appeliant told her to lie on the bed and take off her shirt, and then he put a rag on her
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“head. She did not recall what happened after that. CM also indicated that Appellant

.occassonally asked to take pictures of her without her clothes, CM lndlcated that this

occurred at a time when- the giris had lice.

{1[14} At some pomt after CM drsclosed the abuse but whlle he was still at his

" place of employment, Appellant became aware that the children were at the Delaware

Police Department. According to his own testimony at trial, he stopped at home to brush

~ his teeth prior to driving to the pdlice station. Appellant testified that during this time, he

also entered the bedroom where his camera was located. Eventually, Appellant arrived

at the pohce station and was interviewed by Detectwe Justm Herring.

{115} While Detective Hernlng was interviewing Appeliant, ofﬁcers were

| e—xecutmg a search warrant at the residence. Officers collected multtple computers and

‘related equipment, a bag of clothing, several disposable cameras and various

evidentiary items from the residence. Officers also collected an Optimus digital camera

* with an SD card® inside. During the initial search of the residence, Sergeant John

Radabaugh photographed the closet of the Appellant's bedroom. Sergeant Radabaugh

noticed and photographed the biack lingerie, th;gh-hlghs and black heels m the backr_____”_______,,,

relevance of these items to this case and did not seize th_em_ or place them into

evidence,

{116} 2. CAC Interview and the subsequent search warrants,

{1117} On April 1, 2008, CM was interviewed at Nationwide Children's Hospital

Children's Advocacy Center ("CAC™). The CAC interview was recorded on DVD and

* Short for Secure Digital card, a solicl-state memory card used in digital cameras, phones ancl other
mobile devices. These memory cards are used 1o store data or pictures and are removable,
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played for the jury. CM disclosed that Appéllant made her watch pomﬁgraphy. CM
disclosed that he would rub hér back and proceed {o touch .her genitals; and she
disclosed that Appellant would then ask her to perform oral sex. CM further described
how Appellant would offer her money to do fﬁese things;' she disclosed that his _penié
went in her vagina; and she disuloéed that on at least one occasion, she became

physically ill and had to throw up. CM disclosed that Appellant made her dress up in a

black thong, black thigh-highs and black heels and he took pictures of her in his

bedr_qom. CM further described how she felt.a "scar” on Apbellant'—s genitals with her
tongue when she pelffch*hed fellatio. CM further stated that Appéliant told her he ha_d
been "fixed". _ \

{118} The physical exam performed at CAC was normal and revealed that CM's
._hymeh was intaci. The doctor testified that that does not rule out sexual éctivity because

there is often litle penetration or any damage is healed. CM had no physical signs of

sexual abuse, and reported no symptoms or signs typical of such abuse, like bed- .

wefting, anal bleeding, or behavioral changes. CM was also free of éexually transmitted

diseases. o

additional search warrants, one for the residence fo obtain the black thong, lingerie and
additional cloth_ing four_\d in the closet of the Appel!ant‘s bedroom and one for
photographs of the Appellant‘s genitalia. |

{920} On April 1, 2008, S.A.N.E.* nurse Heather Crosbie executed the search
warrant, and with Detéctive Herning present, photographed Appellant's genitalia. Ms.

Crosbie noted linear discoloration, consistent with scarn'ng, on both sides of Appellant’s

4 Sexual Assault Nurse Examiner.
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‘'scrotum, Ms. Crosbie also identified a “midline ridge” which ran along the underside of

'Appétlant's penis.

{§21} CM testified .durihg Appellant's jury trial that Appellant had her wear the

high heel shoes, the lace top, and the black thong underwear. CM further testit‘ed that

on another occasion, Appel!ant came into the bathroom and attempted o anally rape

her. CM testified that Appellant touched her breast and her vagina with his mouth in his

bedroom. CM further testified th__at Appellant did this too many times for her to count,
CM testified that Appellant made her perform oral sex on him in the bathroom and made

her "taste it when he spermed." CM testified that Appettant made her perform oral 'sex

| ‘on him and more speciﬁcat_ly testified, "it felt like the further | fried to keep my tongue

away from it, the more he felt like he moved it down my throat." CM testified that

. Appeliant asked her to use her mouth dn his penis in the bedroom "several times. Too

many for me to count” CM further testifi ed that in another incident mvolving fellatlo

Appellant offered her $200 "to keep it m there while everything was coming out."
{§22} CM testtﬁed at length about the "scar" that she felt with her tongue during

S. AfN,E—nque:I:Ieather Crasbie photograpﬁed on Appellant's genttaha
{§123) Linda Cox, CM’s therapist, testified at trial that CM had disclosed the

abuse she suffered at the hands of Appellant and th_at" CM suffers from post-traumatic
stress disorder. CM disclosed the sexual abuse to the counselor, and also claimed
physical abuse. CM had a hard time focusing during sessions. She. was moody,
depressed, and felt isolated, all of which was consistent with PTSD. CM was having

nightmares, flashbacks, and thoughts of incest. For a month or so, she also had suicidal

- these incidents and specrt' cally identified what was actually the "mldilne ndge" that -
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‘lldeations and wrote about wanting to kill herself. Although CM felt that she had
memories of what happened the counselor testified that you do not know what you can
or cannot remember wuth PTSD. The counselor indicated that new memories may
surface, but admitied that PTSD could produce false memones

{924} 3. Photographs. ~*

{425} CM tesiified that she had not seen the photbgraphs where Appellant
posed her in the black lingerie and black heels since. Appellant had originally created
thém. However, CM was able to testify at trial in detail as to the lingerie Appellant made
‘her wear and the position he forced her to assume on,._the_ b_ed prior to reviéWing the
photogré_phs. |

{9126} CM testified that when she was wearing s_parlély‘ jeans, Appellant took
soi;;e_pict_ures of her. Appeliant had her take off her clothes and change into a t'hong,.
“and put on some Slack lipstick. Appelfant put his penis in her mouth and kept taking
pictufes. Appellant also posed her on the bed. During this incident, Appellant touched
her breast, pulled down her pants, and put his penis in her vagina. ' |

{1127} At trial, CM was able to identify herself and Appellant in each of the

. -phetographs - deplcting fellatio. ‘Further, shie was able fo identify herself in the

' pho_tographs where Appellaht directed her to undress, put on the lingerie and_ bose on

his bed. CM was able to identify the thong, thigh-highs and black heels found in
Appellant's c_!oset as those she was wearing in the photographs.

{128} Although he stated differing reasons for doing so, Appellant did admit that

he put the thigh-highs, black heels and black fhong underwear in a bagj in the back of

" his closet. Both CM and Appellant identified the dresser, the bed and the bedroom of
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'Appellant_ in the bhOtograbhs. CM: specifically testiﬁed.thét her father created each
photograph contained in State's Exhibits 45-61. |
{129} The photographs of CM performihg fellatiq on Appeliant's genitalia show
“shaved pubic h.a.ir and discoloration on the écro_tum i‘i_ridicéting vaSe_ctomy scars
consistent with the photographs taken by S.A.N.E. nurse Heather Crosbie. Appellant
admitted that he shaved his pubic hair in statements to Detective‘ Herring while the
. photographs were being taken. Appeliant admitted at trial that he had a vasectomy and
speciﬁcaﬂy identiﬁéd_the scarring in the photographs taken by S.A.N.E. nurse Heather
Crosbie. | | | | -
{930} All of the photographs depicting CM were recovered from the Digital
Cafnera, which was taken from the _Appell_a_nt’s bedroom during the execution of the first .
search warrant. PauI.Hogan. a co-worker of App.eltah.t'testiﬁed thét an 6ven~helming
majérity of the other photographs. contained on the Digital Camera were taken at Pacer
: !nterhational where both Mr. Hogan and Appellant worked. M. Hogan further testified
th_ét the photagraphs appearing just prior to the p_hotographs of CM in the thumbnails

were taken-during a business trip fo San Jose that he took with the Appeliant and

owned the digital camera from which the photographs were recovered.
{1131} 4. The Defense. . |
{132} Appellant testified in 'his own defense and denied everything. Appeliant
belieye_d CM was lying so that she could go back to living with her mother, They had

argued about that for a few years, and CM resented the fact that he had custody. CM
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.did not like his disqiblineor chores, and complained that her mother did not make her do
them. o | -

{133} 'Conceming the high heel shoes found in his cloée_t, ‘Appellant festiﬁed that-
' wheh CM got good grades he offered to téke her shopping. She sai_d she wanted to buy |

| high_héels for dances or other formal occasions. He aliowed it, but only i they were
relatively tasteful and she could actually walk in them.

{934} With respect to the other clothing, Appeﬂant testlf' ed he bought the thlgh-
hlghs and the lace panties for his girlfrlend ‘The thong and the boy shoris he claimed he
conﬁscated from CM when'he saw themm her tau_ndry basket. When h'e_ confronted her
about them, she wculd not say where she got them

{1135} Appellant testified he was not surpnse by the photos of CM because he
d:scovered them i in early 2008 when he was going through photos from a business frip.
He_ found photos depicting CM and a male in various poses and states of undress,

: engaging in various sex acts. Appellant claimed he confronted CM, who did not want to
answer, but eventually admitted that she had been having sex with her older half-

brother, CB

SRR\ = 3 i"ﬁpp—erllaﬁ did ot tell anyons about the photos. He searched the other

computers to see if there were more and claimed he found some on CB's laptop.
Apﬁeliant wiped the laptop and used a file shredder to erase the camera.

{¥137} Appellant claimed that he had caught CM and CB together in the past,
Wh_en they lived on Richards Dﬁve. Appeliant testified he caught theﬁ in the bathroom

mostly naked. Appellant claims he told them they should not be doing things like that.
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‘Ap_pellant coﬁtended he did not tell anyone about this prior to trial because he was
| trying fo protect CB. - |

- {9138} CB was caiied as a rebuttal witness and denied having' sex with 'CM'or'
taking pibtures of hér. CB admitted that he shaved his pubic hair, but denied that his
genitals were in the photos. . |

{1139} Appellant was charged in a 24-count indictment with four counts of raping

a minor. (R.C. 2907.02(A) (1) (b)), three counts of gross sexual imposition (R.C. "

2907.05(A) (4)), nine counts of pandering obscenity (R.C. 2907.321(A) (1)), and eight
counts of using a minor in nudity oriented material (R.C. 2907.323(A) (2)).

{140} Foliowing the jury trial, Appellant was gonvif:ted on all counts and

sentenced fo a total of 81 consecutive years, as follows: the maximum of 10 years on

each rape count and four years on each gross sexual imposition count, all to be served

consecutively; five years for each pandering obscenity count and three years for each
count of using a minor in nudity oriented material, some of which were merged and
sentenced concurrently.

{9141} Appellant timely appeals, seﬂing forth the following aséignments of error:

~o e a2y . THE TRIAL"COURT ABUSED TS DISCRETION AND VIOLATED

BLEIGH'S STATE AND FEDERAL CONSTITUTIONAL RIGHTS BY DENYING BLEIGH
A CONTINUANCE AFTER HE EXPRESSED NO CONFIDENCE THAT HIS
' ATTORNEY WAS PREPARED FOR TRIAL.
{1143} “ll. THE TRIAL COURT ERRED AND VIOLATED BLE]G.H'S STATE AND
FEDERAL CONSTITUTIONAL RIGHTS BY PERMITTING THE PROSECUTION TO
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. USE PRIOR CONSISTENT STATEMENTS FROM CM'S GRAND JURY TESTIMONY
| A_Nb ADMITTING INTO EVIDENCE A TRANSCRIPT OF THAT TESTIMONY.

{¥44} "ll. THE TRIAL COURT ABUSED ITS DISCRETION AND VIOLATED
* BLEIGH'S STATE AND FEDERAL CON'STITCTIONAL RIGHTS BY ADMITTING INTO
EVIDENCE THE VIDEO RECORDING OF THE GAC INTERVIEW. |

{945} “IV. THE TRIAL COURT ABUSED ITS DISCRETION AND VIOLATED .
BLEIGH'S STATE AND FEDERAL CONSTITUTIONAL RIGHTS BY PERMITTING THE
LEAD DETECTIVE TO GIVE HIS OPINION THAT THE GENITALS VISIBLE IN THE
PHOTOS OF CM WERE BLEIGH'S GENITALS.

| {146} “V. THE TRIAL COURT ERRED AND VIOLATED BLEIGH'S STATE AND

" FEDERAL CONSTITUTIONAL RIGHTS BY ADMITTING THE OPINIONS OF CM'S
SCHOOL PRINCIPAL AND THERAPIST THAT CM WAS TELLING THE TRUTH.

{147} V. BLEIGH WAS DENIED HIS STATE AND FEDERAL
CONSTITUTIONAL RIGHT TO THE EFFECTIVE ASSISTANCE OF COUNSEL.

{948} “VIi. THE CUMULATIVE EFFECT OF THE NUMEROUS ERRORS IN
THIS  TRIAL VIOLATED BLEIGH'S _STATE- AND FEDERAL CONSTITUTIONAL

{1[49} “Vill. THE TRIAL COURT UNLAWFULLY IMPOSED SENTENCE ON
COUNTS THAT WERE TO BE MERGED.”
L
{1150} In his first a#signmenf of error, appellant argues that the trial court erred

wﬁen it failed to continue the trial after he informed the trial judge by letter that he
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believed that his attomey was not ready to proceed on the scheduled trial date. We
diSag.ree.-
- {f51} The decision to grant or deny a motion to continue is a matter entrusted to

the broad discretion of the trial court. Hartt v. Munobe (1993), 67 Ohio St 3d 3 9, 615

- N. E 2d 617. Ordinarily a revnewnng court analyzes a denial of a contlnuance in terms of

. whether the court has abused its discretion. Ungar v. Sarafite (1964) 376 U.S. 575, |

580 84 S.Ct 841, State v. Wheal, Licking Ap‘p-No 2003-CA-00057, 2004—0hi'o~2088.' |
Absent an abuse of discretion, an appellate court may not substitute its judgment for

that ofthe trial court. Pons v. Ohio State Med. Bd. (1993), 66 Ohlo St.3d 619, 621 614

N.E.Zd 748. An abuse of discretion connotes more than a mere error in .law or

judgment; it implies an arbitrary, u_rireasonable_, or unconscionable attitude on thé part of
the trial court. Blakemore v. Blakemore (1983), 5 Ohio St. 3d 217, 219, 450 N.E.2d

1140. "A decision is unreasonable if there is no sound reasoning process that would.

~ support that decision.” AAAA Ente;pxi‘ses, Inc. v. River Place Corhmunity Urban
fRedeve'lopmgnt Corp. (1990), 50 Ohio St.3d 157, 161, 553 N;E.zd 5097.

| {1[52} In evaldating whether fhe trial court has abused its discretion in denyin‘g a

competing considerations:

{1{53} A court should note, intér alia: the length of the delay reﬁuested;: Whe_ther
other continuances have been réquested and received; t_he inconvenience fo litigants,
witnesses, opposing counsel and the court; whether the fecjuested delay is for
legitimate reasons or whether it is diiétory. purposeful, or contrived; whether the

defendant contributed to the circumstance which gives rise to the request for a
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| contfnuance; and cher relevant factors, depending oh the unique facts of each case."
Stat.e V. Ungér(198_1 ), 67 Ohio St.2d 65, 67-68, 423 N.E.2d 1078.

{154} In th_e c‘ase_._a_t bar, Appellant was given a hearing on his letter, which
expressed a conéefn that his case may not be ready to go to frial. 'fhgz court addressed
both the Appeliant and .his attomey,' who Appellant had retained to represent him.
Appellant did not ask thé court to allow him to discharge his attorney; nor did Appellant
ask the court to discharge his retained attorney and appoint substitute counsel.
Appellant's trial counsel was ada'fnanf that he was in fact prepared tt; go forward with
_Appeltaht’s—jury_trial. Counsel noted that Appellant's concern r"nightk have“ arisen from
counsel's disagreement with certain motions and evidence that Appellant wished to

- present.

{955} The Sixth Amendment does not guarantee “rapport® or a “meaningful
relationship” between client and counsel. Morris v. Slappy (1983), -461 US 1, 13-14,
103 S.Ct. 1610, 1617, 75 L.Ed.2d 61.(\),.621; State v. Blankenship (1995), 102 Ohio

App.3d 534, 657 N.E.2d 559; State v. Bunbaghs. 5™ Dist. No. 04¢A003013, 2od4~

. Ohio-4769 at § 11.-

abused its discretion by overruling the defendant’s request to discharge court appointed
counsel and to sublstitute new counsel for the‘ defendant, the cduﬂs'havé taken the
approach that the defendant must show a complete breakdown in communication in
order to warrant a reversal of the trial court's decision. In Sfate v. Cowans (1999), 87
Ohio St.3d 68, 1999-Ohio-250, 747 N.E.2d 298 the Court noted: [e]ven if counsel had

explored plea options based on a belief that Cowans might be guilty, counsel's belief in
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their client's guilt is not goqd cause for substitution. ™A lawyer has a duty to gi\?e the
' .acéused an honest appraisal of his case. * ** Counsel has a duty to be candid; he has
no duty to be optimiétic When_the facts. do not warrant optimism.' " Brown v. United
States (C.AD.C.1859), 264 F.2d 36-3, 369 (en banc), quoted in McKee v. Harris (C.A.é.
1981), 649 F.2d 927, 932. “K the rule were otherwise, a-ﬁpointed cﬁuﬁsei could be
replaced for doihg little more than giving their clients honest advice.' " McKee, 649 F.2d
at 932, quoting McKee v. Harris (S.D.N.Y.1980), 485 F. _Supp.: 866, \8;69." Id. at 73, 717
N.E. 2d at 304-305. |
{1]57} In a similar vein, it has been held that hostility, tensron or personal
| conflicts between an attorney and a client that do not interfere with the preparation or
preser&aﬁon of a competent defense are insufficient to justify a change in appomted
counsel See State V. Henness (1997) 79 Ohio St.3d 53, 65-66, 679 N. E 2d 686.
F urthermore. "[m]erely because appo_mted coq_nsel's trial tactics or approach may vary
frqm that which appeliant views as prudént is not sufficient to warrant the substitution of
oounsel " Stale v. Glasure (19§9}.- -132 Ohio App 3d 227, 239 724 N.E.2d  1165' Stafe
V. Evans (2003) 453 Ohso App.3d 226 235-36 2003-Ohio-3475 at 1131 792 N.E.2d

757 764 S?ate v. NewléncT 4" Dist. No. 02CA2666 2003~Ohio-3230 at 1[11

{158} The Ohio Supreme Court has recognized that if counsel, for strategic
reasons, decides not to pursué evéry possible tri.al'_ strategy'.' defendant is not denied
effective a'ssistance)of counsel. State v. Brown (1988), 38 Ohio St. 3d 305, 319, 528
N.E.2d 523. When there is no demonstratioﬁ that counsel failed to researéh the facts or
the law or that counsel was ignorant of a crucial defense, a reviéwing court defers to

counsel's judgment in the matter. Sfafe v. Clayion (1980), 62 Ohio St.2d 45, 49, 402
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) _' N.E.2d 1189, citing People v. Miller (1972), 7 Cal.3d 562 573—5?4 102 Cal.Rptr. 841,
- 498 P.2d 1089; Stafe v. Wiley, 10th Dist. No. 03AP-340, 2004-Ohio-1008 at1l 21.

- {959) A defendant has no constltutlonal right to determine trial tactics and
'. strategy of counsel. State v. Cowans (1999), 87 Ohie St.3d 68, 72, _717 N.E_.2d 298;
Sz_‘ate v. Conway, 108 Ohio St.3d 214, 2006-Ohio-791, 842 N.E.2d 886, 1II 150; State v.
Donkers, 170 Ohio App.3d 509, 867 N.E.2d 903, 2007-Ohio-1557 at  183. Rather,
decnsnons about viable defenses are the exclusive domain of defense counsel after
consultlng with the defendant. Id. | |

{160} In the case-at bar, the trial court did not abuse his discretion by failing to
grant a continuance. The court eonducted a hearing and Appellant's retained counsel
-assured the court that he was prepared to proceed with the scheduled jury trial. _
Appellant did not express any concern to the trial court prior to, or during, his jury trial
that his attomey was not prepared for trial.

{161} Appellant’s first assighment of error is overruled.

i

{1[82} In his second assignment of error, Appellant alleges that the tnal court

'erret:l in allowmg the state fo utilize prior cons:stent statements from CM's grand ;ury

” testlmony and in allowing the entire transcript of CM's grand jury testlmony to be
adrmtted into evidence. We disagree.

- {163} in the case at bar, defense counsel, after initially objectlng to the use of

CM’s grand jury testimony, conceded that he had :mplled through his cross-examination

that CM had fabricated her recollection of events after she had testified before the grand

jury: - - =
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'{1]64} "[DEFENSE COUNSEL]: | think if there's an impiied or ah'imp!ication'or

accusation, recently made up material. | guess ! forget the exact word. - That's

certamly—the State would have the oppor{umty to show prior consistencies, we rebut' |

- that lmplacatlon

{1[65} “[PROSECUTOR]: | beiieve if 'm not .mistaken, [Defense Counsel] did ask
her if stuff she remembered today she did not tell Lucas Schertzer dr the CAC, Check

the transcript...

(%66} '[DEFENSE COUNSELL: Its not a fabrication, I'm not saying that, I'm

saying she doesn t remembef it, then she remembers it now.
| {167} [PROSECUTQR]: I don't think that was the purpose of his question.
{ﬁb‘.&} "[DEFENSE COUNSEL]: Cert_ainly an implication of a fabr_ication.
{1169} “[PROSECUTOR]: That’# correct.
{70} “THE COURT: You would boncede this?
'{1171} “{DEFENSE COUNSEL] I think | have to, othenmse there's no sense to

me askmg those questlons

{1[72} “THE COURT: And the Court is assuming that with the state of the_ .

- ewdencee that's-going fobe the-main argument in ciosmg, comect?

{173} “[DEFENSE COUNSEL]. That's correct.”

{74} 3T. at 463484, |

{175) Based upon a;lnpe!lant's' fallure to object fo ahd bring the issue fo the triai
court's attention for conéid'eraﬁon. we must address this assignment under the plain

error doctrine.
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- {176} Two requirements must be satisfied before a reviewing court may correct
B _an alleged plain error: first, the reviewing court must detarmine whether there was an
“error,” that'is, a deviation from a legal rule, and, second,' the reviewing court must
engage in a épeciﬁc analysis of the."tri.al court record, a so-called "h”armless error’
inquiry. to determine whether the emor affected substantial rights of the cri'm_inai'
~ defendant. Stafe v. Fisher (Ohio, 06-11-2003) 99 Ohio St.3d 127, 788 N.E.2d 222, |
| 2003-Ohic-2761. The defendant bears the burden of ‘demonstrating that a plain error
affected his substantial rights. United States v. Olano (1993), 507 U.S. at 725,734, 113
S.Ct. 1770; State v. Perry (2004), 101 Ohio St.3d 1-18,' 120 802 N.E.2d' 643, 646. .Even
- if the defendant satisfies this burden, an appellate court has discretion to disregard the
error. State v; Barnes (2002), 84 Ohio 5t.3d 21, 27, 759 N.E;2d 1240: State v. Long - '
(1978), 53 Ohio St2d 91, 372 N.E.2d 804, paragraph three of the syilabué'; Pe}ry,
s&pra. at 118, 802 N.E.2d at 646.

{177} The SupremeJCourt has repeatedly admonished that this exception to the
general rﬁle isto 'be invoked relucfantly "Notice of plain error under Crim. R. 52(B) is to

' be taken wrth the utmost cautlon under excepttonal circumstances and only to prevent

a ‘manifest iscariage of justice™ 1d. at paragraph three of the sjzltabus See, also -

State v. Thompson (1987), 33 Ohio St. 3d 1, 10, 528 N.E.2d 542; State v. Williford

(1990), 49 Ohio St.3d 247, 253, 551 N.E.2d 1279 (Resnick, J., dissenting). N
{78} Although appellant has not raised the issue of. plain error in his

~ assignments of error, this court will review it under the plain error standard. Seabum v.

" Seabum, Stark App. No. 2004CA00343, 2005-Ohio-4722 at n47.
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{§79} "Hearsay" is a statement, other than one made by the declarant while
testifying at the trial or hearing, offered in evidence to prove the truth of the matter

asserted. Evid.R. B01(C). Hearsay is generally not admissible unless-it fa!'ls withiﬁ one

| of the recognized exceptions. Evid.R. 802; Stafe v. Steffen (1687), 31 Ohio St.3d 111,

119, 509 N.E.2d 383,

| {1[80] *The hearsay rule...is premised on the theory that out-of-court statements

are 'subiedt to particular hazards. The deciarant might be lying; he might have

misperceived the events which he relates; he might have faully memory, his words
might be misunderstood or taken out of context by the |istenér. And the ways in which

these dahgers are minimized for in-court statements-the oath, the witness' awareness of

the gravity of the proceedings, the jury's ability to observe the witness' demeanor, and,

mosf importantly, the right of the dppqnént to cross-examine-are generally absent for
fhings said out of court.” Williamson v. '-United States (1994), 512 U.S. 584, 598,114
S.Ct. 2431, 2434,

- {181} Under Evid.R. 801(D), prior statements by a witness and admissions by a

.p_arty-opp_Onent are not hearsay even though the statements or admissions are offered

e foF thelr thith and Tall Within the basic definition of hearsay. However, Eid.R. 801(D) (1)

 requires that the declarant testify at trial and be subject to crosé—examination conceming

the statement. In the case at bar, CM testified and was subject to cross-examination
during Appellant's jury frial. |

{1182} Pursuant to Evid.R. 801(D)(1)(b), a prior consistent statement of a witness
at trial is admissible on redirect examination to rehabilitate that witness if the statement

is offered to rebut an express or implied charge on cross-examination that the witness:
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. .'wés fabricating testimony given on direct examination._ Stafe v. Bock (1984), 16 Ohio
App.3d 146, 474 N.E.2d 1228; State v. Polhamus (June 18, 1998), Montgomery App.
No. 17283. The Rule pér.mits the introduction of the declarant's consistent out-of-court
statements fo rebut a charge of recent fabﬁcation, improper influence or motive only
when those statements were made before the charged recent fabrication or improper
_inﬂuénce or motive.- Tome v. United Stales (1995), 513 U.8. 150, 167, 115 8.Ct. 686,
705. State v. Nichols {1993}, 856 Ohio App.3d 65, 71, 619 N.E.2d 80, 84. (Citations
omitted). In addition it must be emphésized that, “[p]ﬁor consistent statements may not
Vbe ad?‘nitted to counter all forms of impeachménf or to bolster the witness merely
'becéﬁse she has been discredite_d_.". Tome, supra at 158, 115 S. Ct. at 701. The
question to be addressed is whether the out-of-court statements rebutted the alleged
mofive to félsify testimbny or the impro'pér influence, not whéther théy suggested that
the declarant's in-court testimony was true. The Rule speaks of a party rebutfing an

| éll‘eged motive, not bolsi&ring the veracity of the story told. Tome, supra at 157-158, 115
‘S‘ Ct. at 701. “if the Rule were -to pemmit the mtroduction of prior statements as
substantlve ewdence to rebut every lI"I'lpllClt charge that a wutness in-court testlmony '
the trial could shrft to the out-of-court statements, not the in-court ones.” Id. at 165, 115
S.Ct. at 705.

{183} In the. case at bar, the .trial court admitted CM's enfire grand jury
testimony. The transcript included exhibits, questions and comments made by third

parties during the testimony®. Apparently, the trial court accepted the prosecution's

5 Neither party requested that the court redact the portions of the transcript not related to CM's m-court
testimony. _
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' argument that the grand jury testimony rebutted the implicit charge that CM had been
coached, or that improper influence or motive: was brought to bear upon her after she
- testified at the grand jury.

{184} Ohio courts have found where the defendant on cross-examination
accuses the victim, the police, and/or the prqsec&tﬁr of impi‘dpe‘r&y influencing the
victim's testimony, prior consistént statements made by the victim are within the
parameters of Evid.R. 801(D) (1) (b). State v. Maddox, Hamilton App. Nos. G-07-0482.
C-070483, 2008-Ohio-3477 at Y22; State v, Hicks, Union App. Nos. 14007-26, 14-07-
‘31, 2008-Ohio-3600 at {f 69; State v. Potts(Dec. 19, 1997), Trumbull App. No. 96-T-
5576 However, even .if we were to find the admission of CM's grénd jury testmiohy in
- the case at bar was error, we would not find it to be plain error. Cnm R. 52(A), which
govems the criminal appeal of a non—forfelted error, provides that “[ajny error * * * which

does not aﬁect substantial rights shall be disregarded.” (Emphasis added.)
={1[81"5} The test for. determining whether the ad'miss‘ion. of inﬂamfnator_y or

otherwise erronecus evidence is harmless and non-constitutional eror requires the

' rewewmg court to look at the whole record, leaving out the dlsputed e\ndence and then |

s e hrdeclﬂe Whéfher’fhere is other substantlal evidence to support the gu;lty verdlct State

. Riffle, Muskmgum App. No. 2007-0013, 2007-0!1;0-5299 atq 36-37. (Citing State v.
Davis (1975), 44 Ohio App.2d 335, 347, 338 N.E.2d 783). Error is harmless beyond a
reasonable doubt when the remaining evidence constitutes overwhelming proof of the

- defendant's guilt. State v. Williams (1988), 38 Ohio St.3d 346, 349-350, 528 N.E.2d 910.

{186} CM's grand jury testimony was cumulative of her trial testimony. In

addition, appellant's trial counset utilized the transc:ript'during his re-cross examination
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) of CM to support his theory that she was changing her story. (4T. at 471-475). In the
caée at bar, independent _evidence of the aileged crimes was introduced to the jury in |
' the'forrri of photographs portraying CM and Appetiant involved in a sexual act._T_hé
record is replete with tesﬁmony from CM's counselors proﬁiding a basis f‘or. a .ﬁnding that
CM had indeed been sexually abqséd.' CM herself was subject to cross-examination.
| Physical evidence in the form of thé cbnsistency of the unique attributéé of the genitals
of the Appellant with the genitals in the photographs, the location .where -the
photographs were faken, the atte_mpted erasure of the photographs, the lingerie found in
the Abpellant’s closet, the camera, and the testimony of the Appellant himself are all |
evidence of the crimes commiitted in this case. |
{1187} Therefo_re. there was no prejudice to Appellant. Stafe v. Hicks, supra

._ZOOB-Ohio-3600 at Y[71; State v. Nichols (1993), 85 Ohio App.3d 85, 72-73, 619 N.E.2d
.80, -85-86. Accordingly, we find any error ?n the admission 6f the grand jury transcript
was harmiess.

| {Y88} The second assignment of efror is overruled.

ST {Y8BY In his hird assignment of error, Appellant maintains that the frial court
erred by admiﬁing into evidence the DVD of CM's interview by the Children's Advocacy
Center (CAC) at Children's Hospital. We disagree. |
{190} Appellant's argument, consisting of one paragraph, maintains that
providing tr_anscripts of the interview to the jury was error because the jury was Iikel} to

(1) give that testimony undue weight and 2) take it out of context®. Appeliant relies upon

® Appellant does net argue the admissibility of CM's statements, nor does he allege that the playing of the
DVD for the jury during the state’s case-in-chief was error. See, App.R. 16(A) (7).
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' . United States v. Rodgers (C.A. 6, 1897), 108 F.3d 1138, 1143; and also State v. Cox,

12th Dist. App. No. CA2005-12-513, 2008-Ohio-68075, 118 in é_upport of his argufnént

(Appeliant's Brief at 25).

{1191} In Rodgers, supra the Sixth Circuit Court of Appeals reviewed a district

court's decision to provide a deliberating jury with the transcript of a law enforcement

officer’s trial testimony. In Rodgers, the Sixth Circuit discussed what it recognized as
"two inherent dangers” in allowing a jury to read a transcript of a witness's testimony
durihg deliberations: "[f]irst, the jury may accord ‘undue emphasis’ to fhe_testimony"; and
“second, the jury may apprehend‘the testimony 'out of context." Id. at 1143.

{492} In Rodgers, the court emphasized that the district court eliminated the
inherent danger of taking festimony out of context when it'provided the jury with the:
entire testimony of the witness. Cox at § 17. | | | |

-{1[93} In the case at bar, the jury did not request the transéript from the trial
cdurt. Further, there is nothing in the record or on appeal to suggest that the tran;cript _

or the DVD provided to the jury was in any way inaccurate. CM took the witness stand,

- as did the CAC interviewer. Both were subject to cross-examination.

victim to her morh. to her mom's friend, to a friend of her mom's friend, to a social

worker, and to a clinical counselor and therapist were not testimonial statements. State

- v. Muttart, 85 Ohio St. 3d 487, 708 N.E.2d 484, 1999-Ohio-283 at  61. The Court

determined that "{s}tatements made to medical personnel for purposes of diagnosis or
treatment are not inadmissible under Crawford, because they are not even remotely

related to the evils which the Confrontation Clause was designed to avoid.” id, at 1 63.
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- (Citations omitted). In the case at bar, Appellant has presented no evidence that the jury

gave the tra'nscript any undue weight. The jury saw the DVD and coulid certainly have

- relied upon its collective recollection of the interview, in- addition to CM and her

*‘counselor's in-court testimony.
{1195} We further reject Appellant’s contention that the trial court erred by failing
to gwe the jury a limiting instruction conoemlng the use of the CAC lntemew We find
any error in failing to issue a Ilmltmg mstructnon in this case would not rise to the level of
plain error. In Rodgers, the court explained that the r_ecord failed to demonstrate that th_e
district court's faiiure to give the cautionary instruction ptejudicially affected thé outcorhé
of the trial or resulted in a miscérriage of justice. Id. ‘The court thérefore held that the
error did not rise to the levet of plain eiror and overruled the aphellant‘s argument, |

| {1[96} Similar to the appeliant in Rodgers, Appellant in the case before us has

failed to demonstrate that the court's failure to provide the jury with a limiting instruction

affected the outcome of the case. As we have already discussed above, we do not find

appeflant's contentlon that the jury afforded the transcnpt undue emphas:s supported

by the record. The jury, at no time, indicated a difficulty in reaching a unammous verdict.

or weight of the transcript to have affected the outcome of the case or created a*

r_nanifest miscarriage of justice.
{9197} Accordingly, Appelia’nt'_s third aséignment of error is ove_fruled;
- | 2
{198} In his fourth assighment of error, Appeliant argues the frial court abused

its discretion and violated his state and federal constitutional rights by permitting the
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lead detective to give his opinion that the genitals'visible in the photbs of CM were
appellant's genitals. Appellant maintains that the testimony | failed to meet the
.:_requireménts. for the admission of lay Opinion__ tesﬁmony as set forth in Evid.R. 701; that
the prejudicial effect of the admission of the officer's testimony outweighed the probative
valve of -the testi:gony‘ pursuént to Evid. ’R. 403; and the trial court’s failure to give
specific instructions to the §hry concerning the purpose for which the jury could consider
~ the detective’s lay opinion testimony was_prejudicial. We disagree. |

{799} In the case at bar, CM disclosed o CAC and the police that Appellant had
vasectomy .scars on his penis. Based on this 'd%écldsure. Detective Herning obtained a
.- search warrant in order to photograph the scars on Appellant's genita.ls.

' {1]‘.10'0} During trial, the prosecution questioned De_tectiire Herning  about
'photograpt;s found 6?: Appellaﬁt’s'camefa énd’aéked him to identify the people in the
pictures. Many of the pic{ures only contained CM; however_, some of them depict CM
performing fellétio and show male genitalia. C_oncemihg one of .th'os_e photes, the
detective indicated that the photo depicted CM and Appellant, |

{1101} Detective Hemihg testiﬁed that he was personally present when the

-~ phiotographs -of the Appallants genitals were taken and that he personally viewed

Appellant's genitals. Furthermore, Detective Heining testified that he observed the
vasectomy scars on the testicle of the Appellant during the___rphoto session’. Appellant
admitted to Detective Herning that he normally shaves his scrotum and he apologized
that he was "unkempt’ when the photograp'hs were taken. Appellant's genitals had

unique coloration that was more clearly observabie in person than on the photographs.

7 Appellant does not claim emor in the admission of Deteclive’s Herning's testimony concerning the
photographing of Appeliant's genital’s or that Detective Heming was able o observe the vasectorny scars
and discoloration on Appeliant’s genitals.
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' " The trial court permitted the detective to identify the genitals in the photos as
Appellant's. |

{1102}y 1. AdmlSSiblhty of Detective Herning's Teshmony

'-{1]103} In R:gby v. Lake County (1991), 58 Oh;o §t.3d 269 271, 569 N.E, 2d
71056 1058, the Supreme Court reaffirmed the longstandmg test for appellate review of
admission of evidence:

{1]1 04} ~"Ordinarily, a tnal court is vested with broad discretion m determining
the admlssmlhty of evidence in any particular case, so long as such discretion is
exercised in hne with the rules of procedure and evidence. The admission _of relevant
evidencé' pursuant to Evid.R. 401 rest within the sbund discretic_)n of the trial court. E.q.,
State v. Sage (1987), 31 tho St, 3d 173, 31 OBR 375, 510 N.E.2d 343, paragraph two
of thé, syllabus. An appellate court, which réviewé.the trial court's admissidn or exclusion
of evidence, must limit its review to whether the lower court abused its discretion. State

anerty(1989) 45 Ohio St. 3d 104 107, 543 N.E. 2d 1233, 1237. As this court has -
noted many times, the term 'abuse, of discretion’ connotes more than an error of Iaw it

|mphes that the court acted unreasonably, arbitrarily or unconscronably E.g., Blakemore

~ - ‘v-Blakemore (1983), 5 Ohio St.3d 217, 216, 5 OBR 481, 482, 450 N.E.2d 1140, 1142,

{1105} A reviewing court should be siow to interfere unless the court has clearly
abused its discretion and a party has been materially prejudiced thereby. State v.
Maurer (1984),- 15 Ohio St. 3d 239, 264, 473 N.E.2d 768, 791. The trial court must
-deten:nine whether the probative valﬂe of the evidence and/or testimony is substantially
“outweighed by the danger of unfair prejudice, or of confusing or misleading the jury. See

State v. Lyles (1889}, 42 Ohio St. 3d 98, 537 N.E.2d 221.



 Delaware County, Case No. 09-CAA-03-0031 | 27

- {108} Evid.R. 701 provides: “If the witness is not testifying as an expert, his
testir_nony in the form of ohinions or inferences is limited to those opinions or inferences
'wh|ch are (1) rationally based on the perceptlon of the wntness and (2) helpful to a clear
- understanding of his test:mony or the determmation ofa fact in issue.”

-{1]1 07} The distinction between lay and expert witness opinion testimony is that

lay -testimbny results from a process of re'ésoning familiar in everyday life, while expert

testimony results from a process of reasoning which only speciafists in the field can

master. State v. 'McKee 91 Ohio St.3d 292, 744 N.E.2d 737, 2b01~0hio-41

{1108} Detective Hermng s testlmony that the vaseciomy scars on the testicle of
the Appeliant appeared to match the scars in the photographs depicting CM falis
squarely within Evid.R. 701_. Detective Heming's opinion was clearly based on his
percebtion and it was helpful to the jufy as it esfablished that Appellanf had scars on his
genitals when Detective Herning observed himi.

{11109} We find no error in the admission of Detective Herning's testimony.

{1110} 2. Probative vs. Prejudice. | |

{1111} EvidR. 403(A) provides that “[alithough relevant, evidence is nof

~admissible- i its probatve value s subsantall Gutwsighed by the danger of unfair .

S

prejudice, of confusion of the issues, or of misleading the jury.”

{1[1 12} "Logically, all evidence presented by a prosecutor is prejudicial, but not
all evidence unfairly prejudices a defendant. It is only the latter that Evid.R. 403
p_rohlb!ts. State v. Wrright (1990), 48 Ohio St. 3d 5, B8, 548 N.E.2d 923.

{113} Any lack of experﬁse on the part of Detective Herriing goés to the

‘weight, not the g_dmissibility of the testimony. The testimony of Detective Herning was
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based on his personal knowledge and observation of the Appellant's genitalia. There

were unique qualities about the Appellant's genitals about which _Deteéih(e H_erhing R

testified.

{1114} There was nothing unreasonablé, arbitrary, or unconscionable about the
trial court's_ handling of the lay obinioh testimony in this case. Detective Herring was in
the uniqué position of haVing personally viewed the Appellant's genitalia. The 'scafs,
discoloration, shaven pubic hair and characteristics of the genitalia were unique and

identifiable, and were cumulative of the photographic evidence submitted.“The’re is

. noting in the record to suggest that the jury placed undue emphasis of the detective's

opinion. We will not presume prejudice.

{115} 3. Jury Instruction.

{1116} [Alfter arguments are compfeted, a trial court must fully and completely

give' the jury all instructions which are relevant and necéssary for the jury fo irveigh the
evidence and discharge its duty as the fact finder.” Stafe v. Comen (1990}, 50 Ohio St.
3d 206, 'pa'ragraph two of the syllabus. |

{117} The giving of jury instructions is within the sound discretion of the trial

*~court-and ‘Will ot ‘be disturbed on appeal absent an abuse of discretion. Sfate v.

Martens (1993), 90 Ohio App.3d 338. in ordef to find an abuse of that discretion, we
must _detérrnine the trial court's decision was unreasonable, arbitrary or unconscionable
and not merely an error of law or judgment. B:‘akemore v. Blakemore (1983}, 5 Chio
St.3d 217. Jury instructions must be reviewed as a whole. State v. Coleman (1988), 37

Ohio St.3d 286.
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{1118} Rule 30 of the Ohio Rules of Criminal Procedure provides that a parly

.'must object to an omission in the court’s instructions to the jury in order to preserve the

- error for appeai “A criminal defendant has a right to expect that the trial court will give

complete jury mstructlons on all issues ra:sed by the evndence _State v. Williford
(1990), 49 Ohio St. 3d 247, 2-51-252._ (Citations omitted). Where the‘ tria!. court fails to
give comp‘lete or correct jury 'instructions the érror is preserved for appeal when
deféndant objects, whether or not there has been a proffer or written jury instruction
offered by the defendant. (Id.). Even if an objection is _ndt made in accordance with
Ruie 30 of the Ohio Rules of Criminal Procedure, or a written jury instruction is requiréd
to be offered by the defendant, Rule 52(B) of the Ohio Rules of Criminal Procedure, the
so-calied “plain-error doctnne apphes to the fallure of the court to properly instruct the
Jury on “all matters of law necessary for the information of the jury in giving its _verdict..“’
| pursuant to Section 2945.11 of the Chio Revised Code, See, State v. Williford, supra;
State v. Gideons (1977), 52 Ohio App. 2d 70; State v. Bridgeman (1977), 51 Ohio App.
| 2d 108.

{1119} In Neder v. United States (1999) 527 U.8. 1, 119 S.Ct. 1827, the United

most instances structural eror, the harrniess-error rule of Chapman v. Cal:fom:a 386
U.S. 18, 87 S.Ct. 824, applies to a failure to properly instruct the jury, for it does not
necessarily render a trial fundamentally unfair or an unreliable vehicle for determining

guilt or innocence. _
{1[120} In the case at bar, Appeilant did not proffer jury instructions conceming

lay opinion testimony or the testimony of Detective Herning. Nor did Appellant object to
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the trtal ‘court's jury instruct‘ions. Accordingly, our review of the alleged error must
prooeed under the plain error rule of Crim. R. 52(B).

{f121) The defendant bears the burden of demonstrating that a plain error'
affected his substantial rights. United States v. Ofano (1993), 507 U.8. at 725,734, 113
8.Ct. 1770; Stéfe v. Perry (2.094). 101 Ohio St.3d 118, 120 802 N.E.2d 843, 646. Even |
if the defendant satisfies this burden, an appellate court has discretion to disregard the
error and should correct it only to ‘prevent a manifest miscern'age of justice.'" Stafe v.
Barnes (2002) 94 Ohlo St 3d 21, 27, 759 N. E.2d 1240 quotmg S‘tate v. Long (1978) 53
Ohio St. 2d 91, 372 N.E.2d 804, paragraph three of the syllabus Peny* supra at 118
802 N.E.2d at 646.

{11 22} As noted in our preceding discussmn of appeliant's assugnment of ermor,
under the circumstances of the case at bar, there is nothmg in the record {6 show that
the Appellant was prejudlced The jury had the photographs that were stlpulated to be
Appellant's genltals taken in connection with the Search warrant and the p:cture in which
- CM is depicted. There is nothing in the record fo suggest that the jury convicted

Appellant based on Detective Hemlng s opmlen testlmony. as opposed to amvmg at

and that individual was the Appellant.
{1123} Based on the foregoing, appellant's fo'urth assignment of error is .

overruied.
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V.

{9124} On cross-examination, the school principal, Heidi Kegley, was asked if
-she'had told the caseworker investigating CM's allegations that she, Ms. Kegley, had
noti@:ed' a pattern of CM lying. Ms. Kegley responded that she had noticed such a
pattern only with respect to “friendship lssues [1T. at 45]. On re-direct, the prosecutor
_asked Ms. Kegley to explain what she had told thé caseworker about CM lying. Durihg
hef response, Ms. Kegley testified ...| knew her for two yéars; she was not lying about
this, | worked with this student."[1T. at 46]. | Defense counsel obj;cted, and the .trial
court stistained the objep_tion_. The court insﬁucted the_ji:ry to disreéard that portion of
‘the testimony, “Ladies and gentiemen, the last part of the witness'’s answer is ordered
stricken. Ms. Kegley, you cannot express an bpinion' as to whether or not [CM] was
being ..truthfui or not fruthfu!. That's the. jury's province to decide. You
underétand...Ladies and Genflemen you will disregard that part of the answer.” [Id.].

{1[1 25} The prosecutor subsequently asked the principal whether her concerns
about CM Iyingsf-.wére strictly concerning friendship issues; the principal answered

affirmatively. The prosecutor then asked whether the principal had any similar concerns

" “regarding the sexual abuse disclosures, to which the principal responded: "Absolutely

none. There were specific details that she would not have had, had it not been truthful.”
[1T. at 47]. Defense counsel did not object to this testimony.

{1126} On cross-examination Linda Cox, CM's therapist testified concerning
whether it was pqssible for post traumatic stress disorder patients to produce false
memories. [3T. at 504]. She answered, “It doesn't — [ guess it could be possibie.” [!d.]._

Prior to excusing Ms. Cox from the witness stand, the trial judge inquired, "And in your
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. | years of experience, you ever ha_d a clientipatient had, fo your knowledge, a false
‘memory?" [3T. at 506]. The thérapist responded "no.” [id.].
| {1127} Appellant in his fifth assignmeﬁt of error asserts that the trial court erred
in a&mitting the cited testimony of the principal and the therapist because each aﬁésted
o the believability of CM's statements. We disagree.
| {1128} An expert cannot give an opinion of the veracity of the statements of a

child declarant. State v, Boston (1988), 46 Ohio St.3d 108, 545 N.E.2d 1220. However,
there is a difference "between expert testimony that a child witness is telhng the truth
'and evndence WhlGh bolsters a child’s crednb:hty " State v. Stowers -81 Ohio St.3d 260,
262 1998-Ohio-0632. Thus, an expert can testify that a child's behavior is conmstent
wuth the behavior of other chlldren who had been sexually abused Id.

{1|1 29} The evidentiary admissions in the case at bar are distinguishable ff_om
the situation in Boston. First, this was not a situation where a witness attests io the
credibility of a child-victim who had been found incompetent to testify. In addition,
| "Boston does not proscribe testimony which is additional support for the truth of tl';e _

facts testified to by the child, or which assists the fact finder in assesszng the child's

“veracity:*See State V. Stowers (1998), 81'Ohio St.3d 260, 263, 690 N.E.2d 881.

{7130} In any event, even if the statements were inadmissible, we note thaf any
error will be deemed harmless if it did not affect the accused's “substantial rights.,”
Before constitutional error can be considered harmless, we must be able to “declare a
belief that it was harmless beyond a reasonable doubt.” Chapman, supra, 386 U.S. at
24, 87 S.Ct. at 828, 17 L.Ed.2d at 711. 'Where there is no reasonable possibility that

untawful testimony contributed to a conviction, the error is harmless and therefore will
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not be grounds for reversal. State v. Lytle (1976), 48 Ohio St.2d 391, 2 0.0.3d 495, 358

N.E.2d 623, paragraph three of the syllabus, vacated on other grounds in (1878), 438

_ US 910, 98 S.Ct. 3135, 57 L Ed.2d 1154,

{1131} In the case at bar, independent evidence of the alleged crimes was

'introduqed_ to the jury in the form of photographs portraying CM and Appellant involved

in a sexual act. The record is replete with testifnony from CM's counsélors providing a
basis for a finding that CM had indeed been sexuéﬂy abused. CM herself was subject
to cross-examination. Physical evidence in the form of the consistency -of the unique
attributes of the genitals of the Appellant with the genitals -in the photogréphs,‘ the
location where the photographs were .taken, the attempted grasure of the fph_etegraphs.
the l:ngene found in the Appellant's closet, the camera, and the testlmony of the
Appellant hlmself are all evidence of the crimes committed in this case. |

{1132} Finally, -with respect to the principal’s statement the trial court gave a
curative instrucfion that the jury disregard the stétement—. In Bruton v. United States
(1968), 391 u.s. 123, 135-136, 88 S.Ct. 1620, the United Siates Supreme Court noted:

AL 33} e Not every admussnon of |nadm|sssble ‘hearsay or other evidence  can

be consndered to be revers;ble error unavoidable through limiting mstructlons instances

occur in almost every trial where inadmissible evidence creeps in, usually -madvertenﬂy.
‘A deféndant is entitled to a fair trial but not a perfect one.’ * * * It is not unreésonab!e to
conciude. that in many such cases the jury can and will follow the trial judge's
instructions to disregard such information.” | |

{‘1[1 34} "A presumption always exists that the jury has foliowed the instructions
given to it by the trial courl." Pang v. Minch (1990), 53 Ohio St.3d 185, 187, 558 N.E.2d |
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. 1313, at paragraph four of the syllabus rehearing denied, 54 Ohio St.3d 7186, 562
N E.2d 163, approvmg and foilowmg Staie v, Fox (1938), 133 Ohio St. 154, 12 N. E 2d
- 413; Browmng v. State (1929) 120 Ohio St. 62, 165 N: E 568. The Appe!lant has not
clted any evudence in the record that the j jury failed to follow the trial court's snstructlon |
Accordingly, we find that Appellant has failed to rebut the presumption that the j jury -
foliowed the trial court's instructions to disregard the statement
{1138} Because we find there is no reasonable possibility that testimony cited

as error by Appe!lant contributed to a conviction, any error__is harmless. Stafe v. Kovac,
150 omc_ App.3d 678, 782 N.E.2d 1185, 2002—0hio—6784 at  42; State v. Morrison,
Summit App. No. 21687, 2004-Ohic-2669 at 766,

| {7136} .B_ased upon the forggoing,_ Appellant’s fifth as’.sighrne_nf of error is
overruled. H ‘ |

VI.

| {1137} In his sixth assagnment of error, appellant argues that he was denied

effec’ave assistance of trial counsel. We disagree.

{1{138} A claim of ineffective assistance of counsel requires a two-prong

standard of reasonable representation lnvolv;ng a substantial violation of any of defense

~ counsel's essential duties to appellant. The second prong is whether the appellant was
~ prejudiced by counsel's zneffectweness Lockhart v. Frenmeil (1993), 506 U.S. 364, 113

S.Ct. 838; Strickland v. Washington (1 984), 466 L.S. 668, 104 S.Ct. 2052; State v.

Bradley (1989), 42 Ohio St.3d 136, 538 N.E.2d 373. |
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{1}139} To prevail on this claim, appellant must meet both the  deficient
performance and prejudice prongs of Strickland and Bradley. Knowies v. Mirzayance
(2009), — U.S. —, 129 8.Ct. 1411, 1419, 173 L.Ed.2d 251.
| {1140} To show deficient performance, appellant mhst establish that “counsel’s
representation féll below an objective standard of reasonableness.” Strickland, at 688.
In iight: of “the variety of circumstances faced by defense counsel [and] the range of

“legitimate decisions regarding how best to represenf a criminal defendant,” the

- performance inquiry necessarily tums on *whether counsel’s assistance was reasonable

considering all the circumstances.” id., at 688-68%. At alll points, “[jjudicial scrutiny of
counsel's performance must be.highly deferential.” Id., at 689. |

{1141} Appellant must further demonstrate that he suffered prejudice from his
- counsel's performance. See Strickland, 466 U; S., at 691 (“An.error by counsel, even if
professionally unreasonable, does not warrant setting aside the judgrneht of a criminal
proceeding if the error had no ‘ef!fect on the judgmen{“). To establish prejudice, "[flhe
defendant must show that there is a reasonable probability that, but fiﬁr counsel’s
unprbfessionél' errors, the result of the proceeding would have been different. A
|  reasonable probability Is a probability sufficient to undermine confidence in the
outcome.” Id., at 694. | |
| {1142} The United States Supreme Court and the Ohio Supreme Court have
held a reviewing court “need not determine whether counsefs performance was
- deficient before examining the prejﬁdice suffered by the defendant as a result of the

alleged deficiencies.” Bradley at 143, quoting Strickland at 697.
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{11143} in the case at bar, Appellant argues that his trial counsel was ineffective
because, “On numerous occasions, Bleigh's trial counsel failed to object or renew
objections to the errors detailed in the foregoing _assigninents of érfdr. As explained
abdve, each of these errors were obvious and should have provoked an objection.”
[Appeliant’s Brief at40].

{144} ‘“The fail-ufe to Otiject to érror'ra!cne is not enough to susfain’ é claim of

ineffective assnstance of counsel’ * State V. Fears (1899), 86 Oh:o St.3d 329, 347,715

o N E 2d 136 quotlng State v Hoﬂoway (1988), 38 Ohio St.3d 239, 244, 527 N.E.2d 831.

r{1|145} in light of our discussion of Appellant's assignments of error, Appellant's
claim of ineffective.és_si_stance of counsel must fail under the second prong of the
- Strickland test. Even if trial counsel's berfonnance fell below an objective standard of
reasonable representation, which we do not decide, we find any error was harmless. |

{1]-"!46} We acknbwiedge fhe standard for harmless error in the admission of
inflammatory or otherwise erro.neou's evidence is different from the standard under an
ineffective assistance'of counsel analysis. However, for the_ same reasons adva_nced in.
our discussion of the Appellant’s assignments of .error, we cannot find the result of the
tﬁal. was .unrf,*li‘able or the proceedin; was fuhdamentally“ _unfaif becéuse of the '
performance of trial counsel. State v. Boucher (Dec. 23, 1999), Licking App. No. 99 CA
00045. |

{1147} Appellant's sixth assignment of error is overruled.
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Vil

{1148} In his seventh assignment of error, Appellant asserts that the cumulative
effect of the errors alleged in hié ;;revious assignments of error warrant a reversal. We
disagree. | o

{1148} Pursuant to the doctrine of cumulative error, a judgment may be
reversed where the cumulative effect of errors deprives a defendarit of his constitutional
rights, even though the errors -individuaiiy do not risé to the level of pfejudicial error.
517u 5. 1147, 116 . Ct 1444, 134 L Ed 2d 564,

{11150} Because we have found no instances of error in this case, the doctnne of
cumulatlve error is mappllcable

{1[1 51} Therefore, Appeliant's seventh -assignment of error is overruled.

v

{1152} In his eight ‘assignment of error, Appellant not’as that he trial court
merged counts 8 and 9, 11 -and 12, 13 through 16, 17 through 20, énd 21 through 23 by
running the sentences conctirrently. Appellant argues that the sentences on the merged
coﬁnts (counts 12, 14 through 16, 18 through 20, 22, through 23) m;sf be stricken
because R.C, 2941'_.25 p;bhfbi“ts': niu!tipie sentences for alfied offenses of similar import.
We agree, in part. __ |

{1183} in cases in which the imposition of multiple punishments is at issue, R.C.
2941 25(A)'s mandate that a defendant may only be convncted" of one allied offense is
a protectlon against mult:ple sentences rather than multtple convictions. See, e.g., Ohio

v. Johnson (1984), 467 U.S. 493, 488, 104 S.Ct. 2536, 81 L.Ed.2d 425. A defendant
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may be indicted ahd tried for allied offenses of similar import, but may be sentenced on
only one of the allied offenses. State v. Brown, 119 Ohio St.3d 447, 2008-0hio—4569.
895 N.E.2d 148, { 42, citing Geiger, 45 Ohio St.2d at 244, 747'0.0.2d_ 380, 344 N.E.2d
133. Because R.C. 2941.25(A) protects a defendant only from being punished for allied
' of_fensés, the determination of the defendant's quilt for cdmmitting allied offenses
.remains intact, both before énd after__the merger of allied offenses for sénfencing'.' State

v 'th'tﬁeld (Jan. 5, 2010), Ohio Sup.'Ct. Case No. 2008-1669, 2010-Ohio-2 at 27.

_Thus, the trial court should not vacate or dismiss the guilt determination on each count. .5

Id. |
{1154} We note that in the case at bar, the allied offenses are the same
conduct, i.e.. photogréphing the minor. The trial court merged fogether phaotographs
taken at the same time.® In ofher words, each charge related to a different photograph
of the minor. While we would be inclined to utilize our authority contained in Section
3(B) (2), Article IV of the Ohio Constituti=0n and R.C. 2853.07 to correct this error, we
are bound to follow the dictates of the Ohio Supreme Court,
| {1155} “If, upon appeal'. a court of appeals finds reversible error in the
' -impasition of multiple punishments for allied offenses, the court must reverse the
judgment of conviction and femand for a new sentencing hearing at which the state
must elect which allied offense it will pursue against the defendant. On remand, trial
courts..rnust address any double jeopafdy protéctions that benefit the defendant...”
Whitfield, supra at 25. : |

{1!1 56} The seventh assignment of error is sustained.

¥ Appelice did not file a cmss-appeai contending that the trial court erred by finding the offénses to be
offenses of similar import. See, App.R. 3(C).
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{1157} Accordingly, the judgment of the Delaware County Court of Common
Pleas fs affirmed, in part and reversed, in part. In accordance with the Ohio Supreme
Court's decision in Whitfield, Qe reméa_nd tbis case to the trial court for further
proceedings consistent with that opinion. This decision in no way affects the guilty
‘verdicts issued by the jury. It only aﬁ‘ecté the entry of donviction and sentence.
Appellant's convictions are affirmed. o
By Gwin, P.J.,
V\ﬁée. J., and -

Delaney, J., concur
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IN THE COURT OF APPEALS FOR DELAWARE COUNTY, OHIO

'FIFTH APPELLATE DISTRICT |
STATE OF OHIO
Plaintiff-Appeliee
s JUDGMENT ENTRY
WILLIAM BLEIGH

For the reasons stated in our accompanying-Memprandum-Opinion the judgment of

the Delaware County Court of Common Pleas is affimed, in part and reversed, in part

we remand this case to the trial court for further proceedings consistent with this
opinion.
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