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EXPLANATION OF WHY THIS FELONY CASE INVOLVES A
SUBSTANTIAL CONSTITUTIONAL QUESTION AND
AN ISSUE OF GREAT GENERAL AND PUBLIC INTEREST

The instant appeal presents several important questions related to constitutionality of the
Ohio’s Serious Youthful Offender statute and the authority of juvenile courts to impose criminal
punishment upon anindividual over the age of 21. The SYO statute was a significant legislative
reform to Ohio’s juvenile criminal justice system and has been part of a national effort to balance
the need for rehabilitation of juvenile offenders without éntirely foregoing the possibility of an
adult sentence. Lower courts are in need of this Court’s guidance regarding the implementation

and constitutionality of the SYO law.

The First Issue: Can an adult sentence be invoked for an SYO juvenile on the
basis of judicial findings and a relaxed burden of proof?

Appellant’s first proposition of law asks this Court to address the constitutional question
that was previously accepted by this Court in /n re TF., Sup Ct. Case No. 2008-1578 but
voluntarily dismissed by the parties a month prior to oral argument because of a sentencing
defect that caused the issue not to be ripe for review. Specifically, appellant’s first proposition of
law challenges the constitutionality of invoking the suspended adult portion of serious youthful
offender sentence based on judicial fact-finding and a relaxed burden of proof. This issue was
specifically reserved by this Court in State v. D.H. (2009), 120 Ohio St 3d. 540, 546 (“Since the
adult portion of D.H.’s sentence has not been invoked, this opinion does not address the
constitutional ramifications of invoking the adult sentence under R.C. 2152.14 in light of Blakely
and Foster).

Before a juvenile can actually serve an adult prison sentence pursuant to an SYO
sentence, a juvenile court must make certain findings at two separate stages of proceedings.

First, pursuant to R.C. 2152.13, the juvenile court must impose a “blended sentence-a traditional



juvenile disposition coupled with the imposed of a stayed adult sentence.” D.H., 120 Ohio St. 3d
at 544-45. The adulf sentence then remains stayed unless the juvenile court makes several
necessary findings to “invoke” the adult sentence pursuant to R.C. 2152.14. In D.H., this Court
addressed the constitutionality of the first stage and held that the imposition of a stayed adult
sentence pursuatlt to R.C. 2152.13 does not violated the Sixth Amendment or Article I, Sections
5 and 10 of the Ohio Constitution. Id at paragraph one of the syllabus. This case provides this
Court with the opportunity to address the constitutionality of the second stage in the SYO

proceedings—the actual invocation of the adult sentence pursuant to R.C. 2152.14.

The Second Issue: Can juvenile court jurisdiction extend beyond age 217

Appeliant’s second proposition of law asks this Court to decide whether a juvenile court
has jurisdiction over a delinquent child after the age of 21, In this case, the juvenile court
sentenced J.V. after he turned 21 and imposed post-release control for the first time.

Ohio law establisheé a bright-line rule regarding jurisdictional Limits of juvenile court
judges over delinquent children. As recently explained by this Court, “a juvenile court retains
jurisdiction over a person adjudicated a delinquent child ‘until the person attains twenty-one
years of age.”” i.e. a juvenile court’s jurisdiction over a delinquent child ceases when the child
turns twenty-one. Jn re Andrew (2008), 119 Ohio St. 3d 466, 467 (citing R.C. 21 52.02(C)(©6));
see also State v. Walls (2002), 96 Ohio St. 3d 437, 442 (expldining that changes to the juvenile
statute “effectively removed anyone over 21 years of age from juvenile-court jurisdiction,
regardless of the date on which the person allegedly committed the offense.”); State v. Warren
(2008), 118 Ohio St. 3d 200, 205-206; In re J.F. (2009), 121 Ohio St. 3d 76, 80 (explaining that
juvenile dispositions terminate at the age of 21). The Eighth District muddies that bright-line by

holding that a juvenile court’s jurisdiction over delinquent children can be extended beyond the



age of 21 to impose post-release control. This Court should accept the instant case to decide
whether the Eighth District correctly extended juvenile court jurisdiction beyond a delinquent
child’s twenty-first birthday.

For these reasons, this Court’s resources will be well spent on the issues presented in the
instant case.

STATEMENT OF THE CASE

J.V., a minor child, was charged by complaint in juvenile court with multiple counts of
felonious assault and aggravated robbery. The offenses.also included firearm specifications and
serious youthful offender specifications.

On June 17, 2005, J.V. and the State entered into a plea agreement whereby J.V. entered
an admission to one count of felonious assault, one count of aggravated robbery, and the firearm
and serious youthful offender specifications attendant to those two counts. The State dismissed
the remaining (;ounts. As a part of the agreement, the parties reached an agreed upon disposition
regarding both the juvenile and the suspended adult portions of the blended sentence that resulted
from the SYO specifications. As to the juvenile disposition, the parties agreed to two years of
concurrent incarceration at ODYS. As to the suspended adult portion of the blended sentence,
the parties agreed to recommend an aggregate potential adult sentence of six years. Based on
J.V.’s admission, the trial court found him “delinquent and guilty” of counts five and six along
with the firearm and SYO specifications. The trial coﬁrt then imposed the juvenile disposition
and the stayed adult sentence recommended by the partics. The trial court did not, however,
impose a term of post-release control as part of the adult stayed sentence.

J.V. appealed the disposition to the Eighth District Court of Appeals, contending that the

journal entry misstated his stayed adult sentence. The Ei'ghth District agreed, vacated J.V.’s
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sentence, and remanded the case to the juvenile court to ensure that journal entries correctly
reflected J.V.’s “disposition articulated at the June 17, 2005 hearing.” In re J.V., Cuyahoga App.
No. 86849, 2006 Ohio 2464, § 14 (“J.V. I’). Upon remand, the juvenile court conducted a new
dispositional hearing and imposed both the juvenile and stayed adult portions of J.V.’s sentence.
Once again, the trial court did not impose post-release control as part of the stayed adult
sentence.

In the meantime, J.V. began serving his juvenile sentence at Marion Juvenile
Correctional Facility. J.V. was scheduled to be released from juvenile detention on September
24, 2008. He was not, however, released on that date.

On October 16, 2008, the State ﬁled_a motion to invoke the adult portion of J.V.”s SYO
sentence, pursuant to R.C. 2152.14(A)(2)(a), on the basis that J.V. purportedly committed two
acts while at ODYS that were violations of the rules of the institution and could be charged as
felonies or first-degree misdemeanors. Speciﬁcaily, the State alleged that J.V. assaulted a
juvenile .corrections officer on July; 22, 2008 and a fellow inmate in September 2008, Both in
violation of R.C. 2903.13.

After a hearing, the trial court issued a journal entry which granted the State’s motion to
invoke the adult portion of J.V.’s sentence and ordered “adult portion of the disposition ordered
on January 16, 2007” into effect. The trial court did not impose post-release control.

J.V. appealed the trial court’s decision to invoke the adult portion of his SYO sentence to
the Eighth District Court of Appeals. In that appeal, J.V. argued, among other things, that the
juvenile court lacked the authority to invoke the Suspended adult sentence because the suspended
sentence was void due to the omission of post-release control. The Eighth District concluded

that “J.V.’s fourth assignment of error has merit,” held that his sentence was “void,” and



remanded the case for a “new hearing.” In re J.V., Cuyahoga App. No. 92869, 2010 Ohio 71, at
o 23—24 (“J.V. IF"). The Eighth District concluded that J.V.’s remaining assignments of error
were moot,

J.V. appealed the Eighth District’s decision in J V. Il to this Court, raising the following
two propositions of law:

Proposition of Law [: A juveﬁi‘le court does not have the authority to invoke the

suspended adult portion of a serious youthful offender sentence after the
delinquent child is twenty-one years old.

Proposition of Law II: When a delinquent child challenges the sufficiency of the
evidence with respect to the findings necessary to invoke the appellant’s
suspended adult sentence, the appellate court must address the sufficiency
argument even if it vacates the adult sentence on other grounds.

This Court declined jurisdiction, though two Justices dissented on appellant’s first proposition of
law. InreJ.V., Sup. Ct. Case No. 2010-451 (Lundberg Stratton and O’Connor, JJ., disSenting).

Upon remand, the juvenile court proceeded to hold a de nove sentencing hearing to
correct both the original disposition of a stayed adult sentence of six years and the actual
impositibn of that six year sentence. In other words, it imposed a blended SYO sentence thatl
included a juvenile disposition and a stayed adult sentence and then invoked that newly imposed
sentence on the very same day. The basis for invoking the February 12, 2010 stayed adult
sentence was the conduct alleged by the State in its October 16, 2008 motion to invoke..

J.V. appealed the juvenile court’s second attempt to invoke his suspended adult sentence
and argued that his adult sentence should be vacated for four reasons: 1) The State failed to
present sufficient evidence to carry its burden of proof on the findings necessary to invoke the
adult sentence; 2) The juvenile court lacked the authority to inyoke the newly imposed and
stayed SYO adult sentence based on conduct that occurred prior to the imposition of a valid

suspended adult sentence; 3) The juvenile court lacked jurisdiction to invoke the adult sentence



because J.V. was over the age of twenty-one; and 4) R.C. 2152.14 is unconstitutional because it
requires judicial fact-finding to invoke the adult sentence and because it imposes a relaxed
burden of proof.

On November 10, 2010, the Eighth District Court of Appeals affirmed the juvenile
court’s invocation of J.V.’s suspended adult sentence. In re JV., Cuyahoga App.’No. 94820,
2010 Ohio 5490 (“J.V. IIT"). |

J.V.’s timely appeal now follows.

STATEMENT OF FACTS

With this statement of facts, J.V. describes his progress at Marion which led to his
approval for early release and then the two incidents which served as the basis for the State’s
motion to invoke his suspended adult sentence.

A, J.V. is approved for early release.

J.V. was first placed at Marion Juvenile Correctional Facility on July 27, 2005. While at
Marion, he participated in numerous programs including “Think Before Change,” anger
management, substance abuse, and victim awareness. As of 2008, J.V. had completed all of the
programs available at Marion, J.V. also attended school.

Based on his progress at Marion, J.V. was approved, in July 2008, for early release from
Marion onto juvenile parole. J.V.’s early release was derailed, however, by the July 22, 2008
incident involviné Unit Manager Lacey.

B. July 22, 2008 Incident: Alleged Assault on Unit Manager Lacey

Unit Manager Lacey testified that, on July 22, 2008, he participated in a search of J.V.’s

cell. According to Lacey, Charles Harris, J.V.’s roommate, was upset about getting his cell

searched and hit Lacey in the head twice. Lacey grabbed Harris’ hand, and J.V. allegedly hit
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Lacey as he tried to pull Lacey off his roommate. Both Harris and J.V. were quickly restrained
and placed in handcuffs. Lacey testified that he did #of suffer physical harm as a result of this
incident. J.V.remembered the incident but denied ever touching Lacey. During an internal
review hearing at Marion, J.V. was found not guilty of assault and cleared of any wrongdoing.
C. September 25, 2008 Incident: Participation in a Unit-Wide Mass Disturbance.

On September 25, 2008, Unit Manager Lacey received a call about a large fight goiﬁg on
in another unit. When he responded, he observed about 27 of the 30 youth in the unit, including
J.V., participating in “mass chaos.” According to Lacey, J.V. kicked one youth on the ground
and chased other youth around the unit. Lacey conceded, however, that he did not see how this
fight started or who started it. He also testified that these kind of multiple youth fights occur
about two to three times a month.

Regarding this incident, J.V. testified that the fight was started by an individual named
Viadimir. J.V. testified that he only got involved in the fight once another individual hit him
from behind. J.V. admitted to kicking the person who had hit him. Although there was video
of this incident, the State did not present it as evidence in this case.

LAW AND ARGUMENT

Proposition of Law I:
The invocation of an adult prison sentence upon a juvenile, pursuant to R.C.
2152.14, violates the Sixth and Fourteenth Amendments to the United States
Constitution and Article I, Sections 10 and 16 of the Ohio Constitation.
The {rial court erred in invoking the adult portion of J.V.’s SYO sentence based on
judicial fact-finding and a relaxed burden of proof in violation of the Sixth and Fourteenth
Amendments of the United States Constitution and Article I, Sections 10 and 16 of the Ohio

Constitution. As discussed below, United States Supreme Court and Ohio Supreme Court

jurisprudence make abundantly clear that the fact-finding required by R.C. 2152.14(E)(1) would



violate the Sixth Amendment if it were purely an adult sentencing provision. The question
presented here is whether a juvenile’s constitutional rights are likewise violated when such fact-
finding is a necessary prerequisite for the imposition of an adult prison sentence. J.V. maintains
that, by virtue of the Sixth and Fourteenth Amendments (and Ohio’s constitutional counterparts),
he cannot receive-an adult prison sentence predicated on judicial fact-finding and based on a
relaxed burden of proof. Moreover, if J.V. is denied a right to a jury on the findings required by
R.C. 2152.14(E)(1), he is necessarily denied equal protection of the law because, unlike an adult,
he could face an adult prison sentence based on judicial fact-finding,

A Judicial Fact-Finding in R.C. 2152.14(E)(1) Would Clearly- Violate an Adult’s Sixth
Amendment Right to a Jury Trial

While R.C. 2152.14(E)(1) clearly applies only to juvenile offenders, J.V. begins his
analysis by considering whether the judicial fact-finding in that section would pass constitutional
muste.r if applied to an adult. Clearly it would not.

R.C. 2152.14(E)(1) authorizes a court to impose aﬁ adult prison term if it finds the certain
facts by clear and convincing evidence, including: |

1. The person is “serving the juvenile portion of a serious youthful offender
dispositional sentence.” R.C. 2152.14(E)(1)(a).

2. The person is at least fourteen years old and has been admitted to a DYS
facility, or criminal charges are pending. R.C. 2152.14(E)(1)(b).

3.  The “person’s conduct demonstrates that the person is unlikely to be
rehabilitated during the remaining period of juvenile jurisdiction. R.C.
2152.14(EX1)(c).

4. And either of the following:

e The person committed an act, while in custody or on parole, that is a
violation of the rules of the institution or the conditions of supervision
and could be charged as any felony or as a first-degree misdemeanor.
R.C. 2152.14(A)2)(a), (BX1), and (E)(1)(c).



o The person is engaging in conduct that “creates a substantial risk to the
safety or security” of the institution, community, or victim. R.C.
2152.14(A)(2)(b), (BX2), and (E)}(1)(c).
In other words, judicial fact-finding is required to impose an adult prison sentence under
R.C. 2152.14(E)(1).

If this were an adult sentencing proVision, there is little question that it would be
unconstitutional as it increases the penalty for a crime based on facts found by a judge by clear
and convincing evidence. In Apprendi v. New Jersey, the United States Supreme Court held that,
“[o]ther than the fact of & priof conviction, any fact that increases the penalty for a crime beyond
the prescribed statutory maximum must be submitted to a jury, and provéd beyond a reasonable
doubt.” (2000) 530 U.S. 466, 489. Apprendi creates a “bright-line rule” to which there is but one
excepfion (existence of a prior conviction). Cunningham v. California (2007), 549 U.S. 270, 127
S.Ct. 856, 868-69. In Blakely v. Washington, the United States Supreme Court explained that the
“statutory maximum” referred to in Apprendi is the “maximum sentence a judge may impose
solely on the basis of the facts reflected in the jury verdict or admitted by the defendant.” (2004)
542 U.S. 296, 303-304 (emphasis in original). “In other words, the relevant ‘statutory
maximum’ is not the maximum sentence a judge may impose after finding additional facts, but
the maximum he may impose without any additional findings.” Id.; see also Cunningham, 127
S.Ct. at 860.

Here, R.C. 2152.14(E)(1) permits the imposition of an additional penalty (an aduit prison
sentence) based on judicial fact-finding made under a relaxed burden of proof. Sucha
sentencing provision, if applied to an adult, would violate Apprendi, Blakely, and this Court’s
decision in State v. Foster (2006), 109 Ohio St.3d 1, paragraphs one, three, and five of the

syllabus.



B. Judicial Fact-Finding in R.C. 2152.14(E)(1) Violates a Juvenile’s Constitutional
Rights to a Jury Trial, Due Process, and Equal Protection.

A juvenile may not receive an adult prison sentence when that sentence depends on
judicial fact-finding and a relaxed burden of proof. The impositioﬁ of an adult prison sentence
under such circumstances violates the juvenile’s right tb ajury trial as well as his or her due
process and equal protection rights.

1. Due process and the right to trial by jury for juveniles facing the imposition of an
~aduit prison sentence under R.C. 2152.14.

Whether flowing directly from the Sixth Amendment or conceived as a component of
Fourteenth Amendment due process, a juvenile has the right to have a jury determine, beyond a
reasonable doubt, all facts necessary for the imposition of an adult prison sentence.

Juvenile proceedings must “measure up to the essentials of due process and fair
treatment.” In re Gault (1967), 387 U.S. 1, 31. While courts have fecognized the “original
laudable purpose of juvenile courts,” there have consistently been doubts as to whethei* their
actual performance justifies treating juveniles differently in terms of the constitutional
guarantees afforded adults. Kent, 383 U.S. at 555 (noting that there is evidence that “the child
receives the worst of both worlds: that he gets neither the protections accorded to adults nor the
solicitous care and regencrative treatment postulated for children”). The United States Supreme
Court has consistently made clear that “civil labels and good intentions do not themselves
obviate the need for criminal due process safeguards in juvenile courts.” In re Winship (1970),
397 U.S. 358, 365-66. Accordingly, the Court has already afforded many of the same
consﬁtutional protections afforded adult criminal defendants to juveniles such as notice of the
charges, right to counsel, right to confrontation, and a privilege against self-incrimination. fn re

Gault, 387 U.S. at 31. Moreover, juveniles, like adults, are constitutionally entitled to proof

10
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beyond a reasonable doubt when they are charged with violation of a criminal law. See In re
Winship, 397 U.S. at 365-68.

In light of Winship, it is clear that R.C. 2152.14(E)(1)’s clear and convincing burden
cannot pass constitutional muster. Although a proceeding to invoke the adult portion of an SYO
sentence is not technically a separate delinquency proceeding, it nclnetheless charges the juvenile
with violations of Ohio law and imposes the harsh sanction of adult imprisonment if those
violations are proven. As such, due process requires that the State prove its allegations béyond a
reasonable doubt.

Moreover, R.C. 2152.14(EX1)’s requirement that a judge—and not a jury—decide facts
that subject a juvenile to adult imprisonment violates a juvenile’s right to a jury trial and to due
process. “[Tlrial by jury in criminal cases is fundamental to the American scheme of Justice.”
McKeiver v. Pennsylvania (1971), 403 U.S. 528, 540 (citing Duncan v. Louisiana (1968), 391
U.S. 145, 149;.Bloom v. Hlinois (1968), 391 U.S. 194, 210-211). Although the United.States
Supreme Court has held that a traditional juvenile court delinquency proceeding is not a
“criminal prosecution” within the meaning of the Sixth Amendment, McKeiver, 403 U.S. at 541,
the Court never considered whether the Sixth Amendment (or due process) would require a jury

trial for juveniles who face the imposition of an adult prison sentence if the State proves its
allegations under R.C. 2152.14.

SYO proceedings are not traditional juvenile court proceedings but rather are, in all
meaningful respects, a criminal prosecution in which juvenileé enjoy the rightto a grand jury
indictment, the right to a speedy trial, the right to bail as an adult, and a right to a jury trial on the
underlying charges. R.C. 2152.13(C). Moreover, like ail adults prosecuted in Ohio, the

provisions of Chapter 29 of the Ohio Revised Code and the Criminal Rules apply to juveniles
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présecuted as serious youthful offenders.' R.C. 2152.13(C). Finally, juveniles receive the same
sentence as an adult under Chapter 2929 (with the exception of the death penalty and life without
parole), though it is initially stayed. R.C.2152.13(D). Because an SYO proceeding is a
“criminal prosecution” within the meaning of the Sixth Amendment, J.V., like_ an adult, has a
constitutional right to have a jury determine all the facts necessary to invoke an adult prison
sentence pursuant to R.C. 2152.14. See Apprendi, Blakely, and Foster, supra.

Moreover, even if J.V. does not have a right to a jury determination of facts that increase
his sentence by virtue of the Sixth Amendment, he has that right as matter bf state and federal
due process and fundamental fairness. When an adult sentence is invoked, any pretense of “civil
labels” and the purported rehabilitative goals of the juvenile system have evaporated‘. The
imposition of an adult sentence is criminal and fundamental fairness requires that the. juvenile
receive the same constitutional protections as an adult before that sentence is imposed.

‘Whether conceived as matter of the Sixth Amendment or due process, the United States
Supreme Court’s analysis in Apprendi and Blakely and the Ohio Supreme.Court’s analysis in
Foster apply with equal force to the findings required before invoking an adult sentence under
R.C. 2152.14. Because R.C. 2152.14(E) requires judicial fact-finding before a juvenile can be
forced to serve an adult sentence, it is unconstitutional. |

2. Equal protection requires that juveniles receive the same constitutional
protections as adults when facing the imposition of an adult prison sentence.

J.V.’s equal protection rights were violated when he received an adult sentence
predicated on judicial fact-finding under R.C. 2152.14 while bound-over juveniles and adults, in
light of Blakely and Foster, cannot receive a harsher sentence based on judicial fact-finding.

The guarantec of equal protection of the laws means that no person or class of persons

shall be denied the same protection of the laws which is enjoyed by other persons or classes in
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the same place and under like circumstances. 14™ AMEND., U. S. CONST.; OHIO CONST. ART. |,
SEC. 2. In order to be constitutional, a law must be applicable to all persons under like
circumstances and must not subject individuals to an arbitrary exercise of power. Conley v.
Shearer (1992), 64 Ohio St.3d 284, 288-289.

SYO juveniles and bound-over juveniles are identically situated at the time an adult
sentence is actually invoked or imposed. The fact that one juvenile receives an adult sentence
from a common pleas court when another receives one from a juvenile court is a distinction
without a difference. The juvenile court and the common pleas court are imposing identical
sentences (with the exception of life without parole) based on Chapter 29 of the Ohio Revised
Code. R.C.2152.13(D). Moreover, while SYO juveniles and adults are obviously not
identically situated in all respects, they are similarly situated in all relevant respects when facing
the imposition of an adult prison sentence. When a state elects to pursue adult sanctions against
a juvenile, the juvenile, whether bound-over or an SYO, must be afforded the same constitutional
protections adult criminal defendants enjoy. Because there is no legitimate basis for denying
SYO juveniles the equal protection of the laws when facing an adult sentence, R.C. 21 52.14(E)
is unconstitutional.

Proposition of Law 11:

A juveilile court does not have the authority to impose criminal punishment
(including post-release control) after the delinquent child turns 21.

In this case, the Eighth District concluded that the juvenile court had the authority to
sentence J.V. and impose post-release control after J.V. was twenty-one years old. J.V.
maintains that the juvenile court lacks jurisdiction to invoke the adult portion of an SYO

sentence now that he is twenty-one.
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Juvenile courts have exclusive original jurisdiction over children who are alleged to be
delinquent. R.C. 2151.23(A)(1). In delinquency proceedings, ‘“child’ means a person who is
under eighteen years of age, except as otherwise provided” in R.C. 2152.02(C)(2)-(6). R.C.
2152.02(C)(1); In re Andrew, 119 Ohio St.3d 466, 2008-Ohio-4791, 895 N.E.2d 166, "%!
Revised Code 2152.02(C)(2) provides, “Subject to division (C)(3) of this section, any person
who violates [the law] prior to attaining eighteen years of age shall be deemed a ‘child’
irrespective of that person’s age at the time the complaint with respect to that violation is filed or
the hearing on the complaint is held.’.’ R.C. 2152.02(C)(6) clearly states that a juvenile court’s
jurisdictidn ends on the juvenile’s twenty-first birthday: *“The juvenile court has jurisdiction
over a person who is adjudicated a delinquent child or juvenile traffic offender prior to attaining
eighteen years of age until the person attains twenty-one years of age.” See also Inre Mack,
Déﬁance App. No. 4-09-22, 2010 Ohio 2295, Y 11 and 18 (concluding that a juvenile court
lacks jurisdiction to issue a sex offender classification order after the child turns twenty-one)
(emphasis added). There are no exceptions to this jurisdictional age limit pertinent to this case.r

Here, the juvenile court’s jl_Jrisdiction over this case ceased when 1.V. turned twenty-one
on March 11, 2009. Wheﬁ J.V. returned to juvenile court in February 2010, he was almost 22
years old. At that time, the juvenile court lacked jurisdiction over the case. Accordingly, the
juvenile court both lacked the authority to impose a de novo SYO sentence (which is what it did)
and lacked the authority to just add post-release control (which is what the Eighth District

concluded it could do).

I R.C. 2152.02(C)(3)~(5) are not relevant to this case as they address juvenile cases that are
transferred for criminal prosecution pursuant to R.C. 2152.12, new cases filed after an SYO adult
sentence has been invoked, or cases in which the individual was taken into custody after the age
of 18 but prior to the age of 21.

14
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CONCLUSION

For the foregoing reasons, Defendant-Appellant respectfully asks this Court to accept
jurisdiction over this matter as it presents substantial constitutional questions and issues of great

general and public interest for review.

Respectfully submitted,

NSy —

CULLEN SWEENEY, ESQ.
Counsel for Appellant
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SEAN C. GALLAGHER, A.J.

Appellant, 4.V.," appeals the judgment of the Cuyahoga County Court of
Common Pleas, Juvenile Court Division, that invoked the adult portion of a.
serious youthful offender sentence. For the reasons stated herein, we affirm the
judgment of the juvenile court.

JV. initially had three cases pending before the juvenile division:
DL 01105053, DL 04102103, and DL 05108008. Pursuant to a.negotiated
agreement; J.V. entered an aﬁmission to folonious assault and aggravated
robbery charges, as well as attendant firearm and serious youthful offender
specifications. J.V. was found to have been 17 years of age at the time of the
offenises. After accepting J.V.’s a.d:cqissiqui.,,.'c;hé.jiq*ggp_jle cpuxt,prgceeded to
disposition. | B

1.V. filed a direct appeal from the disposition and argued that the juvenile
disposition as it was re_ﬂected in the journal entries differed from the disposition
imposed at the recorded disposition hearing. In re J.V, Cuyahoga App.
Nos. 86849 and 86850, 2006-Ohio-2464. Finding merit to the aépeal, we vacated
his sentence and remanded the matter to the juvenile court to modify its journal

entries to accurately reflect the disposition as articulated at the June 17, 2005,

! Appellant is referred to herein by his initials in accordance with this court’s
ostablished poliey regarding nondisclosure of identities in juvenile cases.
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hearing, On January 5, 2007, the juvenile court imposed a sentence that
included both juvenile and adult portions.

On October 18, 2008, while J.V. was serving the juvenile portion of his
sentence, the state filed a motion to invoke the adult sentence because of J.V.'s
conduct while he was in the custody of the Ohio Department of Youth Services.
F{S]Iowing a hearing, the juvenile court found “by clear and convincing evidence
that the ch1ld has been admitted to a Department of Youth Services facility, and
the child's conduct demonstrates that the child is unlikely to be yehabilitated
during the remaining period of juvenile jurisdiction.” On February 5, 2009, the
court ordered thé adult portion of J V'’s gentence into execution.

J. V ﬁled h1s second appeal to t]:us court challenging the juvenile court’ s_’
decision to- m\mke the adult sentence. In re J.V., Cuyahoga App. No. 92869,
2010-Ohio-71. We determined that the sentence was void on account of the.
juvenile court’s failure to advise J.V. of the mandatory five years of postrélease
control associated with the adult portion of his sentence and failure to include
postreiease control in the journal entry. Id. The matter was remanded to the
juvenile court for a new hearing.

On remand, the juvenile court found that its original findings would stand
on the motion to invoke the adult portion of the sentence. The court proceedéd

1o hold a sentencing hearing on February 12, 2010, at which the court included
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the juvenjle disposition and stayed adult sentence.of six years, and properly
advised J.V. bf postrelease control. The court proceeded to impose the adult
portion of the sentence, which included six years in prison and five years of
postrelease control.

J.V, how appeals this ruling, He raises four assignments of error for our
review. His first assignment of exror provides as follows: “I: The state failed to
present sufficient evidence with respect to the findings necessary to invoke the
appellant’s suspended adult sentence.”

R.C. 2152.14 governs the circumstances under which a juvenile court may
invoke the adult portion of 2 serious youthful offender (“SYO”) sentence. State
v. D.H., 120 Ohio St.3d 540, zoosz-Oh.ipf?, _?29.1_._._1__\&2@,-2& 209, § 31. The statute
provides that upon a proper motion and afféf a hearing has been held, the court
may invoke the adult portion of the SYO sentence if certain factors are shown
by clear and convincing evidence. R.C. 2152.14(E) states as follows:

“The juvenile court may invoke the adult portion of a

person’s serious youthful offender dispositional sentence if

the juvenile court finds all of the following on the record by

clear and convincing evidence:

“(a) The person is serving the juvenile portion of a serious
youthful offender dispositional sentence.

“(b) The person is at least fourteen years of age and has been
admitted to a department of youth services facility, or
criminal charges are pending against the person.
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“(c) The person engaged in the conduct or acts charged
under division (A), B), or (C) of this section, and the person’s
conduct demonstrates that the person is unlikely to be
rehabilitated during the remaining period of juvenile
jurisdiction.” '

“The conduct that can result in the enforcement of an adult sentence

includes cornmitting, while in custody or on parole, an act that is a violation of

the rules of the institution or the conditions of supervision and that could be |

charged as any felony or as a first-degree misdemeanor offense of violence if
| committed by an adult, R.C. 2152.14(A)(2)(a) and (B)(1), or engaging in coﬁduc_t
that creates a substantial risk to the safety or security of the institution, the
o mmunity, or the victim. R.C. 2152.14(A)X2)() and (BX2)” State v. D.H., 120

Okhio St.3d 540, 2009-Ohio-9, 901 N.E.2d 209, ¥ 36.

 JV.argues that the state failed to present sufficient evidence for the court

to migke several of -thfe necessary findings by clear and convincing evidence.

“(llear and convineing evidence is that measure or degree of proof which will
produce in the mind of the trier of facts a firm belief or conviction as fo the
allegations sought to be esi';ablished. # % * Where the degree of proof required o
sustain an issue must be clear and convincing, a reviewing court will examine
the record to determine whether the trier of facts had sufficient evidence before
it to satisfy the requisite degree of proo » (ross v, Ledford (1954), 161 Ohio St.

4869, 477, 120 N.E.2d 118.

, ’I‘“\

L =
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J‘,V.. first contends that he was not serving the ]'uv.enile portion of his SYO
sentence at the time the juvenile court invoked his adult sentence. He
erroneously atteﬁlpts to rely upon the February 12, 2010, hearing as the date for
which his adult sentence was invoked. However, as we discuss later, the
February 12, 2010, hearing was held upon remand for the purpose of imposing‘
postréieas'e control. The imposiﬁon of the adult portion of the SYO sentence
occurred following & hearing held on January 13, 2009, and remained intact. At
the time the court ordered the adult portion of J.V.’s sentence into execution,
J.V. was serving the juvenile porfion of his SYO sentence. Thus, there was
sufficient evidence to support this {inding.

J.V. next argues that there was insufficient evidence that he engaged in
conduct or acts that can result in the enforcement of an a.dult sentence.

At the January 18, 2009, hearing, it was -established that there was a .
culture of fighting at the Marion Juvenile Correctional Facility. The state
presented evidence that J.V. engaged in fighting between J uly and September
2008, at the age of 20. Although the trial court found that some of the
allegations were not supported by clear and convincing evidence, the court found
there was sufficient evidence to show that J.V. was involved in an incident on
September 25, 2608, in which he éngaged in a large group fight and hit another

individual, that he associated with the wrong individuals, that he had a
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reputation of being a part of the problem, and that he did not have control of
himself. With regard to the Septerber 25, 2008, incident, J.V. admitted he was
engaged in the fight. He claimed he was hit by another individual and his
reaction mlfas “to get up and fight back” He stated he “blanked out of the
situation;” that he “got to hitting,” and that he was kicking another juvenile.
Although he claimed he did not belong to a gang, he admitted that he associated
with gang members.

The trial court found by clear and convincing evidence that J.V. had

engaged in either of the following misconduct: “1) The child committed an act

that is a violation of the rules of the institution and that could be charged as a

felonyor ds a first degree misdemeanor offense of violence if committed:by.ax .0

adult; 2) the child engsged in conduct that created a substantial risk to the
. gafety or security of the institution, the community, or the victimv’;wThes court
further found by clear and convincing evidence that “the child's conduct
demonstrates that the child is unlikely to be rehabilitated during the remaining
period of juvenile jurisdiction » We find there was sufficient evidence to support
these findings as well as the other required factors under R.C. 2152.14.
Accordingly, J.V.’s first assignment of error is overruled. |

J V’s second and third assignments of error provide as follows:
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“II: The juv‘enile court lacked the authority to invoke the suspended
portion of a serious youthful offender sentence based on conduct that occurred
before the suspended sentence was actually imposed.”

“II: The juvenile court lacked the authority to impose and invoke the
stayed adult portion of a serious youthful offender sentence hecause J.V. was
over the age of 21.7

Under these assignments of error, J.V. claims that the trial court did not
issue a valid SYO sentence until February 12, 2010, which was the sentencing
hearing held on remand to properly include postrelease control. At that time,
the trial court recognized that the state’s motion to invoke the adult portion of
the SYO sentence was heard and submitted on January 13, 2009, and that the
court ordered the adult portiqn of_;the sentence into execufion on Februaf—y 5,
2‘0(}9;

Although this court previously d;terminéd that the failure of the juvenile
court to pfopeﬂy include postrelease control resulted in a void sentence, Inre
J.V., Cuyahoga App: No. 92869, 2010-Ohio-71, the effect of this decision on the
juvenile court’s judgment was goﬁerned by the Ohio Supreme Court case of State
v. Singleton, 124 Ohio St.3d 173, 2009-Ohio-6434, 920 N.E.2d 958. At the time
this court remanded the case for a proper seﬁtencing that included the

mandatory postrelease control, the Ohio Supreme Court had held that for
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“sentences imposed on and after July 11, 2006, in Whi(:léx a trial court failed to
| properly impose postrelease control, trial courts shall apply the procedures set
forth in R.C. 2029.191” 1d. at paragraph two of tfle syllabus. Notably, in
Singleton, the court specifically recognized that R.C. 2929.191 does not affoi'd a
defendant a de novo sentencing hearing: “The hearing contemplated by
R.C. 2929.191(C) and the correction contemplated by R.C. 2929. 1§1(A) and (B)
pertain only to the flawed imposition of postrelease control, R.C. 2929.191 does
not address the remainder of an offender’s sentence. Thus, the General
Assembly aﬁpears to have intended to leave undisturbed the sanctions imposed
upon the offendér that are unaffected by the court’s failure to properly impose
« postrelease control at the original sentencing.” Id. at § 24.
| Consistent with this authority, the determination by thejuvenile court to
invoke the adult portion of the SYO sentence on February 5, 2009, was not
impacted by the subsequent decision from this court to remand the case for a
 new hearing to properly incorporate postreleétse control in J.V.’s dispositional
sentence. Therefore, we overrule J Vs second and third assignments of error,
J Vs fourth aSsignment of error provides as follows: “IV: The trial court
erred in invoking the adult portion of appellant’s SYO seﬁtence based on judicial

fact-finding and based on a relaxed burden of proof * ke
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J V. asserts that the imposition of an adult prison sentence predicated on
judicial fact-findiﬁg and baséd on a relaxed burden of proof violated his rights
under the Sixth and Fourteenth Amendments of the United Stated Constitution
and Ohio’s éonstitutional counterparts. He argues that R.C. 2152.14 is
unconstitutional insofar as it does not afford SYO juveniles the same
cqnstitutional protections ag adults facing the imposition of an adult prison
sentence. He further argues that a juvenile should have the right to have a jury
determine, beyond a reasonable doubt, all the facts necessary for the imposition
of an adult prisoﬁ sentence.

In State v. D.H., 120 Ohio St.3d 540, 2009-Ohio-9, 901 N.E.2d 209,
paragraph two of the | syllabus, thg‘.,. Ohio Supreme Court held that
“Ic]onstitutional jury. trial rights do net apply,-in a pre-Foster sentencing, to
findings that a juvenile court has made under Ohio’s adult felony sentencing
statutes when the juvenile court imposés the stayed adult portion of a
serious-youthful-offender dispositional sentence pursuant to R.C. 2162.13.
Because the aduit portion of D.H.’s sentence was not being invoked, the court did
not address the constitutional ramifications of invoking the adult sentence under
R.C. 2152.14. Id. at § 37. However, the court recogﬁized: “We need not
transform juvenile proceedings into full-blown adult trials and dispositions to

preserve a juvenile’s due process rights. * * % If the formalities of the criminal
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adjudicative process are to be superimposed upon the juvenile court system,
there is little need for its separate existence.” (Citation omitted.) Id. at ¥ 60.

Until the Ohio Supreme Court declares otherwise, we find no
constitutional violation. See In re D.F, Summit App. No. 25026,
2010-Ohio-2999. J.V.’s foulrth éssignmenf of error is overruled.

Judgment affirmed. -

Tt is ordered that appellee recover of a;ppellant costs herein taxg'du

" The court finds there were reasonable grounds for this appeal.
It is ordered that a special mandate issue out of this court airecting the

common pleag court, juvenile division, to carry this judgment into execution.

4, The, ﬁndmg of delinquency having been affirmed; any bail or stay-of executlon :

o pendmg appeal jsterminated. Case remanded tothe tual court for exeautmn of: -

. sentence.

A certified copy of this entry shall constitute the mandate 'plirsuant to

Rule 27 of the

SEAN{Q/GALLA‘(‘;THER APmNISTRATIVE JUDGE

MARY EILEEN KILBANE 4., and
LARRY A. JONES, J., CONCUR

Lt
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