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STATEMENT OF FACTS

Appellants filed an action for declaratory judgment and verified petition for writ of

mandamus naming as defendant Appellee City of Middletown challenging the constitutionality

of two legislative enactments of Appellee. Appellee filed a motion to dismiss for failure to state

a claim upon which relief can be granted. The trial court granted Appellee's motion from which

Appellants appealed to the Ohio Twelfth District Court of Appeals, Butler County. Said

appellate court affirmed the trial court's ruling in a split decision. Appellants filed a

discretionary appeal with the Supreme Court of Ohio that was accepted for review.

Appellants are individualswho are the titleholders to real property located in the City of

Monroe contiguous to certain parcels known as the Martin/Bake properties. Said Martin/Bake

properties, though bordering and contiguous to Appellants' properties, are within the municipal

boundaries of Middletown. On August 19, 2008 Appellee City of Middletown, rezoned 157

acres of said real property from a D-1 zoning classification (low density residential), the least

intensive use designation found in the zoning ordinances of Middletown, to 1-2 zoning

classification (general industrial), the most intensive use designation found in Appellee's zoning

ordinances. Also, on August 19, 2008 Appellee, City of Middletown, adopted a reinterpretation

of the setback provision of the Middletown zoning code contained in codified ordinance section

1258.02 that requires a minimum 600 foot setback of industrial uses from D-1 residentially

zoned property. The legislation exempted from the 600 foot setback requirement all uses

ancillary and accessory to heavy industrial manufacturing such as the production of coke. Such

"reinterpretation" was necessary for the rezoned tracts to provide enough land area to

accommodate the construction and operation of a commercial coke plant contiguous to low

density residential property. Appellee's enactment of the setback requirement revision allowed
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Middletown to technically avoid violation of Middletown's Codified Ordinance 1258.02(b)(10)

prohibiting the production of coal and coke products within 600 feet from any P or D district

within the City.

Said rezoning and setback ordinances lack the support of any objective professional land

use analysis of potential sites for said coke plant. Said rezoning and setback ordinances were

enacted by Appellee City of Middletown for the express purpose of accommodating the

construction of a coke plant to be operated by SunCoke Energy for the benefit AK Steel

Corporation, a major employer in the City of Middletown. Appellee's agent, the Middletown

Zoning Administrator, failed to analyze the disadvantages of the rezoning of said parcels in

question as required by Middletown Codified Ordinance 1284.02(e). Such disadvantages left

unexamined by said zoning administrator include but are not limited to said coke plant's close

proximity to both a school and a nursing home, the serious pollution produced by such plant

resulting in the substantial impairment of public health and safety of persons, the failure to utilize

various brown fields sites in favor of rezoning a green field parcel as well as the drastic

diminution in value of surrounding low intensity residentially zoned property.

Appellee CITY OF MIDDLETOWN's rezoning enactment was passed pursuant to a

master plan that is defective, incomplete, and lacking objective, rational, well-reasoned

locational policies and projections for industrial uses in the City of Middletown. Both the

rezoning and setback enactments were passed as emergency measures. As a result of the

aforesaid enactments, Appellants shall be exposed to a substantial public health hazard, the value

of Appellants' property has been drastically diminished, as well as the Appellants' residential

quality of life being seriously impaired.

2



ARGUMENT

PROPOSITION OF LAW:

A DISAFFECTED NONRESIDENT CONTIGUOUS
PROPERTY OWNER HAS STANDING TO CHALLENGE
REZONING AND SETBACK LEGISLATION ENACTED BY
THE ADJACENT POLITICAL SUBDIVISION THAT
DIRECTLY, SUBTANTIALLY, AND ADVERSELY
AFFECTS SAID PROPERTY OWNERS' PROPERTY.

Before an Ohio court can consider the merits of a legal claim, the person or entity seeking

relief must establish standing to sue. Ohio Contractors' Association v. Bicking 71 Ohio St.3d

318, 320; 1994 Ohio 183 Appellant has the initial burden of showing he has standing. State ex

rel. Ohio Academy of Trial Lawyers v. Sheward 86 Ohio St.3d 451 1999-Ohio-123. The

question of standing depends upon whether the party has a personal stake in the outcome of the

controversy... as to ensure that the dispute sought to be adjudicated will be presented in an

adversary context and in a form historically viewed as capable of judicial resolution. Ohio Pyro,

Inc. v. Ohio Dept. of Commerce 115 Ohio St.3d 375, 2007-Ohio-5024 ¶27.

The appellate court majority in the instant case held that the in order to have standing to

pursue the claims pleaded in Appellants' Complaint, the court was required to determine whether

the action had been "instituted by the party possessing the substantive right to relief'. Shealy v.

Campbell (1985) 20 Ohio St.3d 23, 25; 485 NE2d 701 (¶6). The appellate court's majority

ruling erroneously failed to recognize Appellants' standing to bring action in this case. The

following are the issues and arguments that serve to urge this honorable court to reverse the

majority's erroneous finding.

A. The existing case law of Ohio, though not directly on
point, supports the liberal application of standing rules
for those affected by a statute or ordinance.
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Joseph Airport Toyota v. City of Vandalia, Case No. 18904 Ohio Second District Court

of Appeals, Montgomery County (2002) 2002-Ohio-928 is the appellate court decision

establishing that a contiguous property owner has standing to challenge a municipal ordinance

that rezones an adjacent parcel of property that diminishes the value of the complainant's

property. In Joseph both the rezoned property and the property adversely affected were located

in the City of Vandalia. Similar to Appellants in the instant case, the appellant in Joseph filed a

declaratory judgment action to challenge the constitutionality of the rezoning legislation as well

as claiming that such legislation diminished the value of Joseph's property. Factually, the only

difference between Joseph and instant case is that in the instant case, the common boundary line

separating Appellants' property from the rezoned parcel is the municipal boundary separating

Middletown from Monroe.

The decision in Joseph was based upon long standing precedent of liberal application of

standing rules to cases involving adjacent landowners. Clifton Hills Realty Co. v. Cincinnati

(1938) 60 Ohio App. 443, 445; 21 NE2d 993, 995. As cited in Joseph, this court has stated that

"persons whose property rights are directly affected by a statute or ordinance are ... entitled to

obtain a declaratory judgment as to the validity of the statute or ordinance". Joseph, supra citing

Wilson v. Cincinnati (1960) 171 Ohio St. 104, 168 NE2d 147, 149 quoting 174 ALR 561, Section

8. This court has also stated that an assertion that a party "is affected by, or materially interested

in, a statute or ordinance, and that has a justiciable cause concerning such law is sufficient to

confer standing". Joseph, supra citing Pack v. Cleveland (1982) 1 Ohio St.3d 129, 131; 438

NE2d 434, 43. Hence, the doctrine of liberally conferring standing as cited in Joseph has been

long recognized in Ohio.

4



In an action that determined standing in terms of the complainant being an "aggrieved

person" within the meaning of R.C. §519.15 this court found that certain risks inherent in the

business of making fireworks created a "real and serious threat" to persons and property

including property located across a highway from the offending property. Midwest Fireworks

Manufacturing Co. v. Deerfield Twp. Bd of Zoning Appeals (2001) 91 Ohio St. 3d 174. Though

said case was an administrative appeal, the Ohio Second District Court of Appeals found the

Midwest decision "instructive" to its decision in Joseph. Given that the rezoned use created by

the offending legislation in the instant case presents a serious degradation of health, value, and

living conditions upon the property, Appellants are most certainly "aggrieved persons" deserving

of standing.

This court has also dealt with questions of standing involving the right of one contiguous

municipality to bring action against another based upon detrimental extraterritorial effects

suffered by the complainant municipality as a result of the acts, legislative or otherwise, of the

other. City of Cleveland et al. v. City of Shaker Heights (1987) 30 Ohio St.3d 49; 507 NE2d 323.

This court conferred standing in said case on the basis that the extraterritorial effects upon the

complainant municipality constituted a sufficient "personal stake in the outcome of the

proceedings sufficient to afford standing to seek injunctive relief'. Id. Though the instant case

is one of first impression, the preceding Ohio case law forms a foundation for nonresident

standing.

B. The near unanimous prevailing view of the state and

federal courts of the United States is to confer standing

upon nonresident contiguous property owners whose

property is "affected" by the zoning enactments of the

adjacent political subdivision.
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Given the absence of Ohio case law directly on point, reference to applicable foreign

jurisdiction decisions takes on somewhat greater significance. Though the majority in the instant

case did not mention foreign or federal cases in its opinion, the majority in Clifton v. Village of

Blanchester 2010 Ohio 2309; 2010 Ohio App. LEXIS 1903 cited a number of such decisions, the

holdings of which contradict their decision. That the majority in the instant case relied heavily

upon the decision of the majority in Clifton II renders Clifton's treatment of such cases relevant.

In its decision in Clifton II, the appellate majority devoted a substantial portion of its

opinion discussing the decisions of state jurisdictions across the country that have dealt with the

foregoing issue. In their supplemental brief submitted to the appellate court, Appellants cite and

discuss a number of on point and similar foreign state and federal cases'. T.d.CA17, p.1-7? It is

apparent from the issue similarity and number of cases that recognize nonresident standing,

coupled with the absence of cases opposing the same, that nationwide judicial recognition of

nonresident standing in land use cases is overwhelming.

In light of the absence of Ohio case law speaking to the issue of standing of contiguous

nonresidents to contest zoning enactments of adjoining municipalities, Appellant submits that the

following foreign state jurisdiction case law overwhelmingly supports the conferring of such

standing. Such case law, as expressed by at least one federal circuit court of appeals and the

supreme courts of six states, holds that persons claiming that their property is substantially,

` The Village of Barrington Hills v. The Village of Hoffman Estates 81 ILL.2d 392 410 NE2d 37
(1980), Koppel v. City of Fairway, 189 Kan. 710, 371 P.2d 113, 116 (1962), Smagula v. Town of
Hooksett, 834 A.2d 333 (N.IL 2003), 149 N.H. 784, Scott v. City of Indian Wells, et al., 6 Cal.3d
541, 99 CaLRptr. 745, 492 P.2d 1137 (1972), Roosevelt v. Beau Monde Co. (1963) 152 Colo,
567, Board of County Commissioners v. City of Thornton, 629 P.2d 605 (Colo.1981) citing the
appellate opinion in 42 Colo.App. 102, 595 P.2d 264 (Colo.App. 1979), Quinton v. Edison Park
Development, 59 N.J. 571, 285 A.2d 5 (1971), Township of Rivervale et al. v. Town of
Orangetown et al. 403 F.2d 684 (Second Cir. 1968) 34, Allen v. Coffel, 488 S. W 2d 671 (Mo
App. 1972), Borough of Cresskill v. Borough of Dumont 15 NJ 238, 104 A.2d 441 (1954).
z T.d.CA refers to the Transcript of Docket from the Court of Appeals
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directly, and adversely affected by the zoning enactments of adjoining political subdivisions

have standing to bring action despite the fact that they are not residents of these subdivisions.

These courts have recognized the right of persons and municipalities to bring action against the

adjoining political subdivisions upon the showing of a real interest in the subject matter of the

controversy. The Village of Barrington Hills v. The Village of Hoffrnan Estates 81 ILL.2d 392

410 NE2d 37 (1980).

These cases also recognize the standing of adjoining municipalities in their corporate

capacity. Loss of municipal tax revenues due to diminution in property values, as well as

increases in municipal expenditures for additional police and sanitation personnel necessitated

by, for example, a commercial rezoning of property contiguous to a municipal plaintiff, are

issues that qualify such governmental bodies as "aggrieved parties" with standing to sue. The

cases cited herein demonstrate that if standing is conferred upon governmental subdivisions in

their corporate capacities, it is most surely conferred upon individuals and private entities that

actually own the land adversely affected by the land use enactments of their contiguous

neighbors.

The supreme courts of Kansas and New Hampshire have recognized the rights of

nonresidents to challenge zoning and land use enactments by means of a statutory procedure. In

Koppel v. City of Fairway, 189 Kan. 710, 371 P.2d 113, 116 (1962) the Kansas Supreme Court

expanded to nonresidents the statutory right to object or to protest municipal zoning enactments.

The Court overruled the City of Fairway's motion to dismiss nonresidents' declaratory judgment

action. The Court found that the city's rezoning enactment "affected" the nonresidents' property

thereby giving them a statutory right to challenge the zoning legislation.

7



In a similar case decided in 2003, the New Hampshire Supreme Court reversed the lower

court's exclusion of nonresidents from a protest petition of zoning legislation passed by the town

of Hooksett. The Court, in interpreting New Hampshire's statute held:

"The standard for qualifying under the statute, thus, is ownership of abutting
property, and not the right to vote in any particular municipality. Because the
invisible boundary between Allenstown and Hooksett does not cause
Hooksett's proposed change to affect the abutting Allenstown property
owners any less than the abutters in Hooksett, it is logical that non-resident
owners should share the same protection against `unwanted or ill-considered
changes in zoning ordinances' that residents have." Smagula v. Town of

Hooksett, 834 A.2d 333 (N.H. 2003), 149 N.H. 784.

In its decision, the Supreme Court of New Hampshire rejected the trial court's ruling and the

treatise3 cited by said court, specifically relying upon the previously cited Kansas Supreme

Court decision.

"[The statute] makes no requirement of residency or location of property
other than that it be frontage property to that property proposed to be altered
or changed. It clearly appears that the legislative intent of the statute is to
protect all designated property affected, whether located within or without the
city adopting the changed zoning ordinance... [E]ven though two of the
plaintiffs are located in an area just beyond [the town proposing the
ordinance] they have...benefited from the past [149 N.H. 790] zoning
ordinance and are now directly and harmfully affected by the rezoning
ordinance. As property owners they are entitled to the enjoyment of their

property." Smagula v. Town of Hooksett, supra.

In both of the foregoing statutory interpretation cases, the supreme courts of New

Hampshire and Kansas refused to read into said statutes the added requirement of residency in

order to confer standing. The overriding factor in conferring standing was, as it is in the instant

case, the substantial, direct, and adverse effects of the legislation upon plaintiff s property.

The California Supreme Court reversed the dismissal of plaintiffls case on demurrer and

specifically held that the nonresident adjoining landowners had standing to challenge zoning

15 P. Loughlin, New Hampshire Practice. Land Use Planning and Zoning Section 5.11(2000).
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decisions of the city which affect their property. Scott v. City of Indian Wells, et al., 6 Cal.3d

541, 99 Cal.Rptr. 745, 492 P.2d 1137 (1972).

In the instant case, Appellees have argued in their Common Pleas Reply Memorandum

(T.d.CP17)4 that Appellants' claims should be dismissed since Appellants were afforded an

opportunity to be heard during Middletown's deliberations regarding the legislation in question.

The California Supreme Court makes clear that such an argument is without merit:

"We are satisfied that the City of Indian Wells owes adjoining landowners
who are not city residents a duty of notice to the extent given similarly
situated city residents, a duty to hear their views, and a duty to consider the
proposed development with respect to its effect on all neighboring property

owners. We are also satisfied that adjoining landowners that are not city
residents may enforce these duties by appropriate legal proceedings and
have standing to challenge zoning decisions of the city which affect their

property." Id. (Emphasis added).

The California Supreme Court broadens its ruling on standing beyond its treatment of

Indian Wells' failure to comply with the statutory notice requirements. The Court buttresses

this ruling by citing a decision of the Colorado Supreme Court not relating to statutory

interpretation:

"In Koppel v. City of Fairway (1962) 189 Kan. 710, a Kansas statute gave

landowners in the front and rear of the subject property the right to be heard.
The Kansas Supreme Court interpreted the statute to apply to all affected
property owners, not only to affected property owners who were also
residents of the City of Fairway. The Colorado Supreme Court came to the
same conclusion without benefit of statute, Roosevelt v. Beau Monde Co.

(1963) 152 Colo, 567, reasoning that the nonresident neighboring landowners
would be just as affected by the zoning and otherwise had no way of having

their interests represented." Id.

Eighteen years after Roosevelt, the Colorado Supreme Court took up an issue identical to

one raised by Appellant in the instant case. The City of Thornton alleged that Adams County's

comprehensive plan diminished the value of contiguous property located within the city.

° T.d.CP refers to the Transcript of Docket from the Common Pleas Court
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Despite the fact that the comprehensive plan was drawn by and for Adams County, its effect on

the City of Thornton conferred standing upon the city.

The Colorado Supreme Court affirmed the decision of the Colorado Court of Appeals in

City of Thornton v. Board of County Commissioners5 which held that an owner of property

adjacent to property being rezoned, but not within the territory of the zoning authority, has

standing to challenge the rezoning. In support of its holding, the Colorado Court of Appeals

cited the following authorities.

"Scott v. Indian Wells, 6 Ca1.3d 541, 99 Cal.Rptr. 745, 492 P.2d 1137

(1972); Hamelin v. Zoning Board, 19 Conn.Sup. 445, 117 A.2d 86 (1955);

Wittingham v. Woodridge, 111 Ill.App.2d 147, 249 N.E.2d 332 (1969);
Koppel v. City of Fairway, 189 Kan. 710, 371 P.2d 113 (1962); Allen v.

Coffel, 488 S. W.2d 671 (M.App.1972); Dahman v. Ballwin, 483 S. W.2d 605

(Mo.App.1972); Bagley v. County of Sarpy, 189 Neb. 393, 202 N.W.2d 841

(1972); Roselle Park v. Union, 113 N.J.Super. 87, 272 A.2d 762 (1970);

Borough of Creskill v. Borough of Dumont, 28 N.J.Super 26, 100 A.2d 182

(1953), affd 15 N.J. 238, 104 A.2d 441; Weinberg v. Clarkstown, 78 Misc.2d

464, 357 N.Y.S.2d 332 (1973). But see Arlington Heights v. Cook County,

133 Ill.App.2d 673, 273 N.E.2d 706 (1971); Mt. Prospect v. Cook County,
113 Il1.App.2d 336, 252 N.E.2d 106 (1969); Cablevision-Division of

Sammons Communications Inc. v. Zoning Hearing Board, 13 Pa.Cmwlth.

232, 320 A.2d 388 (1974). See also Annot., 69 A.L.R.3d 805 and Annot., 49

A.L.R.3d 1126

One of the allegations of Appellant's complaint in the instant case is that the Middletown

comprehensive plan diminishes the value of Appellants' property. It is apparent from the authority

cited by the Colorado Court of Appeals and affirmed by the Colorado Supreme Court that

nonresident persons and entities have standing to challenge a comprehensive plan of another

political subdivision that adversely affects the property of such contiguous nonresidents.

The other legislative action challenged by Appellants in the instant case is Appellee's

"reinterpretation" of the 600 foot setback/buffer requirement separating high intensity industrial

5 Board of County Commissioners v. City of Thornton, 629 P.2d 605 (Colo.1981) citing the

appellate opinion in 42 Colo.App. 102, 595 P.2d 264 (Colo.App. 1979).
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uses from low intensity residential uses in the City of Middletown. The Supreme Court of New

Jersey dealt with a similar issue in Quinton v. Edison Park Development, 59 N.J. 571, 285 A.2d 5

(1971).

The New Jersey Supreme Court conferred standing upon nonresidents that were denied a

100 foot buffer provided by Edison Township to its own residents, which was made part of a

rezoning of property in Edison Township. The court quoted language used by former New Jersey

Supreme Court Chief Justice Vanderbilt to explain its rejection of municipal boundaries as the

limiting factor in the conferring of standing.

"...effective development of the region cannot be made to depend upon the
adventitious location of municipal boundaries, often prescribed decades or
even centuries ago, and based in many instances on considerations of
geography, of commerce, or of politics that are no longer significant with

respect to zoning."

Although the Missouri Supreme Court has not yet spoken directly regarding nonresident

standing in zoning matters, Missouri's courts of appeals have been articulate in their holdings

relating to this issue. Turner v. City of Independence 186 S. W. 3d 786 (Mo.App. W.D. 2006), a

2006 appellate decision, stated as follows:

"To show standing in a zoning decision, a plaintiff must establish either that a
statute confers him or her with standing or that the decision adversely affects
more distinctly and directly his or her interest than it affects the general

public's interest. Turner v. City of Independence 186 S. W. 3d 786 (Mo.App.

W.D. 2006).

Turner cites a long standing appellate decision that assiduously sets forth Missouri's treatment

of this issue. The appellate court in Allen v. Coffel, 488 S. W.2d 671 (Mo App. 1972) expanded

the conferring of standing upon nonresident parties challenging zoning enactments, equating

such party complainants as "parties aggrieved", deemphasizing the form of remedy and the

forum to which the complaint is brought. The court in Allen held:
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"(A)ny person who can show that the existence or enforcement of a zoning
restriction adversely affects, or will adversely affect, a property interest
vested in him or that the grant of a permit to another or rezoning of another's
land will similarly affect him, has the requisite justiciable interest in the
controversy, and is a proper party plaintiff. In this aspect, the right of a
litigant to sue for declaratory judgment or for an injunction is based upon the
same criteria as are determinative of the status of a petitioner as a`party
aggrieved' to bring certiorari to review the determination of a board of
appeals or adjustment. The difference, if any, relates only to the forum and

the form of remedy. Rathkopf, The Law of Zoning and Planning, Chapter 36,

Sec.1. Id.

The court also alleviated the need of proof of special damage to assert the invalidity of an

ordinance or the right of review of an administrative decision affecting the property in question:

"And it is now well established that an adjoining, confronting or nearby
property owner has standing, without further proof of special damage, to
assert the invalidity of an ordinance or the right for review of an
administrative decision affecting the property in question." Id.

Every foreign jurisdiction case cited within this brief has cited, as authority, the seminal

case of Borough of Cresskill v. Borough of Dumont 15 NJ 238, 104 A.2d 441 (1954). This

widely quoted portion of the now famous dicta written by New Jersey Supreme Court Chief

Justice Vanderbilt in his opinion reads as follows:

"At the very least Dumont owes a duty to hear any residents and taxpayers of
adjoining municipalities who may be adversely affected by proposed zoning
changes and to give as much consideration to their rights as they would to
those of the residents and taxpayers of Dumont. To do less would make a
fetish out of invisible municipal boundary lines and a mockery of the

principles of zoning." Cresskill, Id.

In Ohio Planning and Zoning Law, Meck & Perlman, Creskill is prominently mentioned in the

section dealing with standing of nonresidents.

"§ 14:6 Standing - Nonresidents

In theory, governments and landowners who are not residents of a
community should have standing to contest zoning regulations that may have
an effect on their territory or property, especially if the land is adjacent to the
community doing the zoning. This is because zoning has to be both
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comprehensive and rational, and land use impacts of zoning ordinances do
not stop at governmental boundary lines. Surprisingly, there are few cases in
the United States that have considered this question directly. The leading

case is Borough of Cresskill v. Borough of Dumont (New Jersey) and it

upholds the viewpoint just expressed".

Although this issue has not been addressed by Ohio courts and has been ruled on in only a

number of courts in the United States, the consensus of decisions is virtually unanimous.

Contiguous nonresidents have standing to challenge the zoning enactments of adjacent

governments as long as the complainants can show that said zoning legislation has directly,

substantially and adversely affected their property. In the instant case, there have been facts and

allegations pleaded in Appellants' Complaint of such adverse effects. Appellants respectfully

submit that they have standing to pursue the instant action.

Some of the foreign case law cited addressed the specific land use issues presented in the

instant case, i.e. rezoning pursuant to an incoherent comprehensive plan, drastic limitation of

mandatory buffering setbacks, and the efficacy of declaratory relief as an appropriate remedy.

See Board of County Commissioners v. City of Thornton, supra citing the appellate opinion in 42

Colo.App. 102, 595 P.2d 264 (Colo.App. 1979) and Quinton v. Edison Park Development, supra.

There are two major themes that appear in these foreign decisions as well as those

discussed in Clifton H. First, is that standing is conferred upon those property owners whose

property is "directly, substantially, and adversely affected" by the offending legislation.

Middletown has argued, without supporting authority, that Appellants have no standing since the

offending legislation was not "directed" toward Appellants' property.

In the trial court's decision the court alludes to Appellee's argument that since the

legislation "is not directed to Appellants' property" the effect of such legislation does not amount

to a taking. Such argument is not consistent with the case law. In Joseph Airport Toyota, supra,
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for example, the appellate court ruled that contiguous property owners have standing to

challenge zoning ordinances that "affect" their property. As in the instant case, the zoning

legislation challenged in Joseph was not "directed to" Joseph's property, rather it rezoned the

property of Joseph's contiguous neighbor.

There is no requirement that legislation be intentionally "directed" toward the claimant's

property to create a takings cause of action. The fact that one's property has been "affected" by

legislation confers standing, regardless of the property to which the legislation is "directed".

More importantly, Appellants can present evidence that demonstrates the ordinance's effects

constitute a "substantial and unreasonable interference with their property rights". State ex rel.

OTR v. Columbus, (1996) 76 Ohio St.3d 203, 206; 1996 Ohio 411.

Legislation that adversely affects property owners, while containing legislative intent, is

legally bereft of legislative motive. Middletown cannot lawfully avoid liability for the

deleterious effects upon, nor the undue burdening of, Appellants' property simply because it

didn't mean to do so.

Second, there is a recurring theme evident in the foregoing case law referring to the

"invisible corporate boundary line" or similar concept. This issue is discussed with regard to the

arbitrary nature of such boundaries and their lack of relevance to the effects of the offending

legislation upon nonresident contiguous property.

There are two cases that speak to the standing of contiguous nonresidents challenging the

land use enactments of political subdivisions of an adjoining state. In Abel v. Zoning

Commission of the Town of New Canaan et al., No. SC 18333, SC 18418 Supreme Court of

Connecticut, July 13, 2010, the Connecticut Supreme Court held that land use legislation that

affected "any person", as described in the statute, applied even to those residents of the adjoining
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state who lived within a hundred feet of the land regulated by such legislation. This expansive

interpretation of Connecticut's standing legislation held that "any person aggrieved by any

decision of a board may appeal to a superior court". Id.

More pertinent to the instant case is a federal circuit court of appeals decision that

conferred standing upon a New Jersey town to bring action against a contiguous New York

municipality. In Township of River Vale v. Town of Orangetown 403F.2d 684 (2"d Circuit,

1968) 34 the United States Second District Circuit Court of Appeals found that a New Jersey

town had standing to pursue a substantive due process challenge of the New York municipality's

zoning legislation that allegedly diminished the value of the New Jersey land. The court found

that the New Jersey town, "Like any other corporation, is a`person' within the meaning of the

Fourteenth Amendment and is entitled to its protection". The circuit court held:

"The equal protection clause of the Fourteenth Amendment is confined to
persons within the jurisdiction of the enacting state; the due process clause

is not so confined". Id.

The claims of Appellants in the instant case are due process claims which, arguably, enjoy

greater protection under the Ohio Constitution than under the United States Constitution. City of

Norwood v. Horney 110 Ohio St.3d 353, 2006 Ohio 3799, ¶5-9.

Despite this plethora of foreign and federal authority supporting the standing of

contiguous nonresidents the majority fails to comment upon, or even acknowledge what is

described by the Clifton II majority as the "prevailing view across the country". Clifton II, ¶25.

Though not in any way binding upon the Court, the near unanimity of these preceding foreign

decisions identify a cognizable, consistent body of authority that the Court may consider in its

analysis of the instant case.
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C. The Appellate Court erred in ruling that Appellants
had no substantive right to relief as a matter of law.

The appellate majority ruled that Appellants had no substantive right to relief as a matter

of law and therefore, no standing to sue. The majority's ruling is in error based, in part, upon

their failure to differentiate the remedy of inverse condemnation from the statutory procedure of

eminent domain.

The majority ruled that the inverse condemnation is unavailable as a matter of law,

(Moore, Opinion ¶12, 26) basing this conclusion upon the fact that the "Landowners' property is

located wholly outside of Middletown's jurisdictional boundaries..." Id, ¶26. To support such

conclusion the majority relies upon a portion of this Court's decision in Britt v. City of

Columbus (1974) 38 Ohio St.2d 1; 309 NE2d 412 that states:

"The powers of local self government granted to a municipality by
Section 3 of Article XVIII of the Ohio Constitution do not include
the power of eminent domain beyond the geographical limits of the

municipality". Id.

This excerpt does not comprise the holding of Britt nor is it pertinent to the issue at hand.

The remedy of inverse condemnation is not a function of the statutory power and

procedure of eminent domain. Eminent domain is the purposeful acquisition of an interest in

private property for public use or public purpose pursuant to R.C. Title 163. Inverse

condemnation, on the other hand, does not involve governmental bodies taking title to real

property or acquiring property rights from private owners for benefit of the public. The remedy

is merely the means to allow aggrieved parties to obtain redress for an involuntary taking of

property rights that has already occurred.

The majority contradicts its well reasoned comparison of eminent domain and inverse

condemnation stated in Wilson v. Trustees of Union Township, Case No. CA98-06-036 Court of
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Appeals of Ohio, Twelfth Appellate District, Clermont County 1998 Ohio App. LEXIS 5025. In

that case, the Twelfth District stated:

"In a typical taking case, the government, exercising its power of eminent
domain, must pay just compensation to the land owner as measured by the
fair market value of the property at the time of the taking. This case,
however, bears more similarity to a landowner's claim of inverse
condemnation. The doctrine of inverse condemnation is predicated upon

the idea that a taking may occur without the government instituting formal

condemnation proceedings. First English Evangelical Lutheran Church v.
Los Angeles (1987) 482 US 304, 107 S.Ct. 2378. Inverse condemnation

allows the landowner to bring suit to determine if the government's action

amounts to a taking". (Emphasis added).

Inverse condemnation is a short hand description of the manner in which a landowner

recovers just compensation for the taking of his property when condemnation proceedings have

not been instituted. City of Cincinnati v. Chavez Properties (1990) 117 OApp. 3d 269; 690 NE2d

561 quoting United States v. Clarke (1980) 445 US 253, 100 S.Ct. 1127. "The term "regulatory

taking" refers to situations in which the government exercises its "police powers" to restrict the

use of land or other forms of property. This is often accomplished through implementation of

land use planning, zoning, and building codes. In contrast, a governmental entity exercises its

eminent domain power ... where it takes unto itself private resources and uses them for the

common good." Id.

In the instant case as well as in Clifton II, there were no formal condemnation

proceedings instituted. Hence, Appellants' inverse condemnation remedy, unlike the eminent

domain proceedings, is not subject to, nor limited by, the jurisdictional boundaries referred to in

Britt. Further, the majority's reference to Ohio Revised Code Section 163.63, (Moore, Opinion

¶26) is inapplicable to both Clifton II and the instant case. Neither Middletown nor Blanchester

exercised any "authority to acquire (the affected) real property by condemnation...", nor did they

"take real property pursuant to a power of eminent domain...". O.R.C. §163.63.
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Contrary to the majority's ruling, the issue is not whether Middletown lacks the authority

to appropriate private property outside its jurisdictional boundaries: they have already done so.

The issue is whether Appellants must now be compensated for such action. The constitutions of

Ohio and the United States command such compensation. Fifth Amendment, United States

Constitution; Section 19, Article 1, Ohio Constitution.

The result of this misapplication of Britt and the erroneous invoking of the statutory

eminent domain procedure by the majority is the subject of some pointed criticism by the

dissent:

"The majority construes this statement from Britt and RC 163.63 to mean
that, regardless of how a political subdivision regulates property within its
boundaries, the regulation can have no effect upon property outside the
subdivision. The majority principally submits that a city can do whatever
it pleases with regard to property within its own boundaries, yet
neighboring property will never be affected. This is neither the proper
context of the statement offered from Britt nor the holding of the Britt

decision.... Britt stands for the proposition that a political subdivision
cannot attempt to appropriate property outside its geographical
boundaries, not that a regulation of property within the subdivision's
boundaries can have no effect on neighboring land nor effectuate a taking
of neighboring property...To conclude that a zoning regulation cannot
affect adjacent land simply because it exists on the other side of an
invisible boundary line, like the majorities in Clifton 116 and the instant

matter advocate, is quite novel." Moore Opinion ¶46.

In light of the foregoing dichotomy between the power and procedure of eminent domain

and the remedy of inverse condemnation, the powers of local self government granted to

municipalities by Section 3 Article XVIII of the Ohio Constitution do not limit a property

owner's access to the remedy of inverse condemnation to redress a taking that occurs beyond the

territorial boundaries of the offending political subdivision. Regardless of the extraterritorial

6 Clifton v. Village ofBlanchester 2010 Ohio 2309; 2010 Ohio App. LEXIS 1903
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nature of the taking, Appellants' remedy sounding in inverse condemnation is not excluded as a

matter of law.

D. The effects of the land use legislation enacted by

Appellee City of Middletown constitutes a partial
regulatory taking of Appellants' property.

The majority's holding that Appellants failed to demonstrate a substantive right to relief

and therefore, have no standing, compels the following discussion of Appellants partial

regulatory taking cause.

The effects of Middletown's land use enactments upon Appellants' property constituted,

inter alia, a partial regulatory taking. The appellate majority affirmed the trial court's dismissal

of such takings claim. The sole ground stated in the appellate majority's decision indicated that

Appellants' allegation of diminution of value as a measure of damage was insufficient, as a

matter of law, to demonstrate a taking. Such ruling is in error.

In order to establish a taking, a land owner must demonstrate a substantial or

unreasonable interference with a property right. Such an interference may include the

deprivation of an intangible interest in the premises. State ex rel. OTR v. Columbus, supra. This

Court has also held that;

"any substantial interference with elemental rights growing out of ownership of

private property is considered a taking." Smith v. Erie Railroad Co. (1938) 134

Ohio St. 135, 136; 16 NE2d 310.

In their decision, the appellate majority recognizes the three varieties of takings,

acknowledging this court's recognition of partial regulatory takings of less than 100% of the

economically viable use of the property under Penn Central Transportation Company v. City of

New York7 State ex rel. Gilbert v. Cincinnati 2010 Ohio 1473 quoting Shelley Materials v.

Penn Central Transportation Company v. New York (1978) 438 US 104, 98 S.Ct. 2646.
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Clark County Board of Commissions (2007) 115 Ohio St3d 337; 2007 Ohio 5022, ¶22. After

identifying such partial takings and enunciating Penn Central's three part, ad hoc factual inquiry

as the test of "whether a regulatory taking occurred," (Moore Opinion, ¶22) the majority ignores

the factual inquiry, summarily dismissing said cause of action as a matter of law.

The cases cited in the majority's opinion lack the pertinence and authority upon which to

base a dismissal of such cause as a matter of law. The majority cites Concrete Pipe and

Products of California, Inc. v. Construction Laborers' Pension Trust (1993) 508 US 602, 604;

113 S.Ct. 2264 as authority. Said case is not controlling for two reasons. First, it is easily

distinguished since it does not deal with police power but rather, an ERISA dispute involving

withdrawals from a pension plan. Second, the appellate majority states that "the mere

diminution in a property's value, however serious, is insufficient to demonstrate a taking."

(Emphasis added). This quote indicates that the majority considered the diminution in value

referenced in Concrete Pipe to be the only measure of damages in that case. Diminution of value

is only a portion of Appellants' damage in the instant case. The holding in Concrete Pipe has no

relevance to Appellants' second cause sounding in partial regulatory taking.

BSWDevelopment Group v. Dayton 83 Ohio St.3d 338, 344; 1998 Ohio 287 cited by the

majority, is a land use case regarding the denial of a demolition permit by an administrative body

guided by its own decision criteria. In BSW this court held that plaintiff suffered no taking since

it was not deprived of a11 economically viable uses of the property by such denial. This would

suggest that BSW is a categorical takings case with a different decision criteria, distinguishing it

from the instant case.

The cases cited by the majority characterize Appellants' claim as one wherein the

diminution of value of property is the singular measure of damages. Diminution of value is but
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one measure of the damages sustained by Appellants given the residential nature and zoning of

their property. Of the property rights and interests, financial and nonfinancial, which are put in

jeopardy by the offending legislation, the nonfinancial interests are more precious and arguably

deserve greater protection to preserve the inviolable status of property protected by Section 19 of

Article I of the Ohio Constitution.

The dissent commented on the conceptual weakness of the majority's dismissal of

Appellants' takings claim based solely upon the diminution in value damage element of their

claim.

"Why should the noneconomic, `non-investment-backed' aspects of property
ownership be inferior, or not even considered in the context of Penn Central,

when evaluating an alleged partial taking of residential property? Further, why
should a government regulation be allowed to intrude upon, or extinguish, these

interests without recourse?" Moore Opinion ¶73

The dissent further asserts that Section 19, Article I of the Ohio Constitution affords

greater protection of private property rights to citizens of Ohio than do the provisions of the Fifth

and Fourteenth Amendments of the United States Constitution as applied in Penn Central Such

heightened protection is urged in Norwood v. Horney, supra.

Given the intensive and noxious nature of the use for which the zoning legislation was

specifically enacted by Middletown, the partial regulatory taking suffered by Appellants is

egregious well beyond the certainty of the drastic diminution in value that will result therefrom.

The multifaceted character of the damages, pecuniary and otherwise, resulting from

Middletown's enactments renders the majority's finding erroneous that Appellants failed to

plead a justiciable cause sounding in partial regulatory taking as a matter of law.

Unlike Clifton II, upon which the majority here so heavily relies, Appellants' complaint

is, first and foremost, an action for declaratory relie£ As this Court held in State ex rel. Gilmour
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Realty, Inc. v. Mayfield Heights, et al. 119 Ohio St.3d 11, 2008 Ohio 3181 an action for

declaratory relief may not be a complete remedy, thereby requiring a claim for regulatory taking.

Given the merit of Appellants taking cause of action and the applicability of the inverse

condemnation remedy asserted, Appellants are entitled to pursue a writ of mandamus to compel

Appellee to compensate them for a partial regulatory taking. This court has recognized that

mandamus is the appropriate action to compel public authorities to institute appropriation

proceedings where an involuntary taking of private property is alleged. State ex rel. Gilmour

Realty, Inc. v. Mayfield Heights, et al 119 Ohio St.3d 11, 2008 Ohio 3181 citing State ex rel.

Shemo v. Mayfield Heights (2002) 95 Ohio St.3d 59, 63 2002 Ohio 1627. Appellants are entitled

to pursue their petition in mandamus set out in their third cause of action of their complaint to

redress the takings claim contained in their second cause which constitutes a substantive right to

relief.

E. The effects of legislation enacted by the City of
Middletown deprived Appellants of property rights
without substantive due process of law.

In further argument against the majority holding that Appellants have no substantive right

to relief it is apparent that the majority erred in affirming the dismissal of Appellants' substantive

due process claim as a matter of law.

The test of substantive due process challenges of zoning ordinances recognized by this

Court is enunciated in Goldberg Companies, Inc. v. City of Richmond Heights (1998) 81 Ohio

St.3d 207; 690 NE2d 510. In Goldberg, this court reestablished the Euclid v. Ambler Realty8

standard as the "appropriate standard applicable to constitutional challenges of zoning".

Goldberg, Id. citing Euclid v. Amber Realty. Appellants challenged the constitutionality of the

$ Euclid v. Amber Realty 272 US 365; 47 S. Ct. 114.
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aforesaid legislation as it applied to their property. Such "as applied" challenge questions the

constitutional validity of the ordinance only as it applies to, or affects a particular parcel of

property. Jaylin Investments, Inc. v. Moreland Hills 107 Ohio St. 3d 339, 2006 Ohio 4.

The appellate majority affirmed the dismissal of Appellants' substantive due process

claim as a matter of law despite the fact that Appellants had pleaded in their first cause of action

that the legislation in question had no substantial relation to, nor substantially advanced, the

public health, safety and welfare of Middletown. The effect of such legislation upon Appellants'

property violated the due process and equal protection clauses of the Fourteenth Amendment of

the United States Constitution and Article I, Section 16 of the Ohio Constitution.

The appellate majority affirmed the dismissal of said cause of action based upon an

allegation contained in Appellants' Complaint. The majority quotes paragraph 8 of Appellants'

Complaint in acknowledging that the ordinances passed were:

"enacted by Defendant/Respondent City of Middletown for the express purpose
of accommodating the construction of a coke plant to be operated by SunCoke
Energy for the benefit of AK Steel Corporation, a major employer in the City of
Middletown." Moore Opinion ¶19.

Thus, the appellate majority ruled that said allegation, in and of itself, renders the

ordinances not arbitrary, not capricious action, nor unreasonable thereby. The majority's

interpretation of what constitutes arbitrary and capricious, as applied to the Appellants' property,

is erroneous. It is true that an economic benefit reaped by a property owner that is incidental to a

rezoning of property is not, in and of itself, arbitrary. However, using the police power to

exclusively confer such benefit upon a single property owner, is arbitrary per se.

Zoning is principally about separating and buffering intensive uses of land from non-

intensive uses. The allegations contained in Appellants' Complaint clearly allege that well
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recognized fundamental zoning principles were discarded for the sake of parochial economic

benefit.

Middletown's "reinterpretation" of a 600 foot setback ordinance strikes at the essence of

zoning. This setback, originally enacted to separate and buffer industrial uses from residential

uses, was redefined and substantially limited so as to allow the coke plant to fit upon the rezoned

premises. Absent Middletown's "reinterpretation," of this setback the rezoned tract is too small

for the project.

Likewise, a rezoning plan that placed the most intensive industrial use contiguous to the

least intensive residential use, flies in the face of accepted zoning principles and practice.

Appellee's defense, that a 2005 revision of their comprehensive plan authorizes such a locational

configuration of industrial use is ineffectual. Appellant's Complaint alleges that such

comprehensive plan is, itself, an ill conceived contrivance that fails to integrate long standing,

accepted land use locational policies.

The sole purpose for the offending legislation is the accommodation of "one of

Middletown's most prominent employers". Moore Opinion ¶19. However, purposefully

conferring an exclusive economic benefit upon one person or entity through zoning legislation is

not tantamount to the lawful exercise, advancement, or pursuit of a valid police power.

Section 19, Article I of the Ohio Constitution states "Private property shall ever be held

to be inviolate, but subservient to the public welfare." Section 19, Article I, Ohio Constitution.

In aggregating the foregoing provision with Section I, Article I, this Court stated:

"Ohio has always considered the right of property to be a
fundamental right. There can be no doubt that the bundle of
venerable rights associated with the property is strongly protected
in the Ohio Constitution and must be trod upon lightly no matter
how great the weight of other forces." Norwood v. Horney, supra.

24



In Ohio, the police power is not plenary...it may only be exercised to interfere with fundamental

rights when necessary to protect the public. Palmer v. Tingle (1896) 55 Ohio St.423; 45 NE 313.

This analysis has two components: (1) an application of law must be absolutely necessary to

achieve the desired result; and (2) an application of law must be for the welfare of the general

public. (Emphasis added). Such are the parameters and limitations of the lawfal exercise of the

police power.

The appellate majority's ground for dismissing Appellants' substantive due process

claim is antithetical to the aforementioned limitations upon the police power. Promoting and

providing through the police power for the construction of a coke plant for the benefit of a major

employer in the City of Middletown is not tantamount to the protection of a fundamental right

for the "welfare of the general public". There is no land use purpose or policy substantially

advancing public health, safety and welfare accomplished by the enactment of the Middletown

legislation. This legislation was specifically enacted for the coke plant project to provide an

exclusive economic benefit to AK Steel. The enactment of zoning legislation to provide an

exclusive economic benefit to one citizen, whether corporate or private, is arbitrary per se.

While acknowledging that this case is not an example of spot zoning, the rezoning of a

single tract for the exclusive economic benefit of a single owner, comes close. The instant case

involves a parcel that is "singled out for discriminatory or different treatment from that accorded

surrounding land which is similar in character". Willott v. Beechwood (1964) 175 Ohio St. 557;

197 NE2d 201. The Martin/Bake property is pristine green field, just like the contiguous tracts

which contain a nursing home, elementary school, and Appellants' residential tract. Though the

tract in question may not be an example of spot zoning per se, rezoning for the exclusive

economic benefit of a single property owner does not rescue such enactment from the ranks of
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the arbitrary, capricious, and unreasonable, as held by the majority. Rather, such enactments

represent a perversion of the police power by reason of their failure to protect everyone else.

These zoning enactments are arbitrary and capricious and deprive Appellants of property

rights without due process of law that entitle Appellants to a substantive right to relief, thereby

conferring standing upon them.

CONCLUSION

The majority's dismissal of all of Appellants' causes of actions as a matter of law is error.

At the heart of its erroneous ruling, is the court's failure to differentiate between the statutory

proceeding of eminent domain and the remedy of inverse condemnation. At the point where land

use legislation directly, adversely and substantially affects a nonresident's property, a justiciable

cause of action exists. It exists regardless of the existence of an invisible boundary that has no

practical effect upon, nor relevance to, the affected party. Once the taking or substantive due

process violation has occurred, the salient questions are; what is the nature of such deleterious

effects; and is the injury suffered compensable. As suggested by the dissent in Clifton II, such

analysis must be conducted on a case by case basis.

Once the direct, substantial, and adverse effect upon one's property has manifested itself,

the property owner has suffered an injury in fact. Said owner has a personal stake in the

controversy that will require him to demonstrate that "(the owner) has suffered or will suffer a

specific injury traceable to the challenged action that is likely to be redressed if the court

invalidates the action or inaction". Moore Opinion ¶48.

In the instant case, the majority denied Appellants' standing erroneously ruling that

Appellants could prove no set of facts that, when taken as true pursuant to Ohio Civil Rule

12(B)(6), could formulate a justiciable cause of action. However, by virtue of their ability to
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allege a prima facie case in all three causes of action Appellants have demonstrated that they are

entitled to a substantive right to relief in each instance.

If the decision of the majority is permitted to stand, Appellants will be deprived of their

sole remedy to seek redress; either in the form of a declaratory judgment finding the Appellee's

legislation unconstitutional, or in the alternative, seeking just compensation for a partial

regulatory taking, should the enactment be found constitutional.

The prevailing national view in both state and federal courts favor a case by case analysis

of the actual effects of land use legislation upon nonresident contiguous property owners. The

heightened protection of private property rights afforded to Ohio residents under the Ohio

Constitution would seem particularly applicable to contiguous nonresident Ohio property

owners. Given this admirable heritage and tradition of the inviolability of Ohio property rights,

the adoption of the prevailing national view of nonresident standing is necessary and just.

Appellants respectfully request that this Court reverse the ruling of the appellate court

majority and remand the action to the Butler County Common Pleas Court, conferring standing

upon Appellants to seek a remedy in the trial court.

Respectfully submitted,
Jay C. Bennett, Counsel of Record

APPELLANTS,
MOORE and LORI A. MOORE
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TWELFTH APPELLATE DISTRICT OF OHIO

BUTLER COUNTY
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Defendants-Appellees.
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Jay C. Bennett, Oxford Professional Bldg., 5995 Fairfield Road,.Suite5, Oxford, Ohio 45056,
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BRESSLER, P.J.

{¶4} Plaintiffs-appellants, Lori and Matthew Moore, Carol and Robert Cowman, and

Bette Anne Metzcar, collectively Landowners, appeal from the decision of the Butler County

Court of Common Pleas dismissing their complaint against the city of Middletown in a lawsuit

involving a zoning dispute. For the reasons outlined below, we affirm.

{12} Landowners own realproperty located within the city of Monroe that runs
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adjacent and contiguous to property known as the Martin-Bake Property located wfthin the

city of Middletown. Landowners are not residents of Middletown.

{13} On August 19, 2008, Middletown passed Ordinance No. 02008-64 that rezoned

157 acres of the Martin-Bake property from a D-1 residentiatzone (Low Density Dwelling) to

an 1-2 industrial zone (General Industrial). Middletown also passed Ordinance No. Q2.008-63

that revised a set back provision for iridustriai activities found within its zoning code from 600

feet to zero feet. Together, these ordinances cleared the way forthe construction of a coke

plant operated by SunCoke Energy for the benefit of AK Steel, one of Middletown's more

prominent employers.

{14} Foiiowing these enactments, Landowners fited an action for declaratory

judgment challenging the constitutionality of the two ordinances and petitioned for a writ of

mandamus seeking to compel Middietown"to institute appropriation proceedings pursuant to

Ohio Revised Code Title 163." Middletown filed a motion to dismiss arguing that. Landowners

complaint should be dismissed pursuant to Civ.R. 12(B)(6). After accepting briefs and

hearing oral arguments, the trial court granted Middtetown's motion.

{15} Landowners timely appealed from the trial court's decision to dismiss their

complaint, raising one assignment of error. However, after hearing oral arguments, this court

asked the parties to provide supplemental briefs addressing the issue of whether

Landowners had standing to pursue their claim against Middletown. Therefore, since this

court specifically asked the parties to brief the issue of whether Landowners lacked standing

to bring their claim, we find an initial review of whether Landowners have standing is

appropriate.'

1. Landowners do not challenge that the methods used by Middletown to enact the disputed zoning ordinances
were unlawful. Therefore, we will not address whether Landowners have standing in regards to that issue w@hin
this opinion.

-2-
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{16} Generally, before an Ohio court can consider the merits of a legal claim, the

person or entity seeking relief must establish standing to sue. Ohio Contrs. Assn. v. Bicking,

71 Ohio St.3d 318; 320, 1994;-Ohio-183; State ex rel. Jones v. Suster, 84 Ohio St.3d 70, 77,

1998&Ohio-275. "Standing" is defined as a"'party's right to make a legal claim or seek

judiciai enforcement of a duty or right "' State ex rel. Butler Twp. Bd. of Trustees v.

Montgorrrery Cty. Bd. of Commrs., 124 Ohio St.3d 39Q, 2010-Ohio-169, ¶19, quoting Black's

Law Dibtionary (8th Ed.2004) 1442. "[T]he question of standing depends upon whether the

party has alleged such a personaistake in the outcome of the controversy * * * as to ensure

that the dispute sought to be adjudicated will be presented in an adversary context and in a

form historically viewedas capable of judicial resoiution." (Intemal citations and quotations

omitted.) Ohio Pyro,anc. v. Ohio Dept of Corrimerce, 115 Ohio St.3d 375, 2007-Ohio-5024,

¶27; Brfnkman v. Miami Univ., Butler App. No. CA2006-12-313, 2007-Ohio-4372, 130. To

decide whether one has standing to pursue a ciaim, "courts must look to the substantive law

creating the right being sued upon to see if the action has been instituted by the party

possessing the substantive rightto relief." Shealy v. Campbell (1985), 20 Ohio St.3d 23, 25.

Whether undisputed facts confer standing to assert a claim involves a question of law that

this court reviews de novo. CuyahogaCty. Bd. of Commrs. v. State of Ohio, 112 Ohio St.3d

59, 2006-Ohio-6499., ¶23.

{1[7} In its "Decision and Entry Granting Motion to Dismiss of Defendant," the trial

court determined that R.C. 2721.03 "confers standing on 'any person... whose rights,

statutes, or other legal relations are affected...by... a municipal ordinance' to file a

declaratory action challenging the validity of the ordinance."2 (Emphasis added.) However,

2. {Qa} R.C. 2721.03, which is titled "Construction and Validity of Instrument," states:

{1}b) "Subject to division (B) of section 2721.02 of the Revised Code, any person interested under a deed,
will, written contract, or other writing constftuting a contract or any person whose rights, status, or other legal

-3-



Butler CA2009-08-205

in Holcomb v. Schlichter (1986), 34 Ohio App.3d 161, 164, this court found R.C. 2721.03

merely "represent[ed] [a] legislative [grant] of jurisdiction to Ohio courts under certain

circumstanbes to hear and decide declaratory judgment actions. That declaratory relief is an

available remedy is a separate question from one's standing to file such an action." See,

e.g., Wilmington City School Dist. Bd. of Edn. v. CdintonGty. Bd. of Commrs..(2000), 141

Ohio App.3d 232, 238; see, also, Aarti Hospitality, LLC v. City of Grover City (S.D.Ohio

2007), 486 F.Supp.2d 696, 700 (R.C. 2721.03 is "simply a mechanism through which an

appropriate plaintiff may proceed, but the statute does not create the appropriate plaintiff").

In tum, based on our review of the applicable case law, we find it clear that this court does

not interpret R.C. 2721.03 as conferring standing upon Landowners, but instead, treats the

statute as simply a'9egislative [grant] of jurisdiction tb Ohio courts under certain

circumstances to hear and decide declaratory judgment actions." Holcomb at 164.

Therefore, we find the trial court's decision finding standing was conferred upon Landowners

by R.C. 2721.03 was in error.

(18) Recently, in Clifton v. Village of Blanchester, ButierApp. No. CA2009-07-009,

2010-Ohio-2309 (Clifton 10, this court addressed the similar issue ofwhethera "nonresident

contiguous property owner has standing to bring an action against an adjacent poiitical

subdivision seeking compensation for rezoning. property locatedsolelywithin its jurisdictional

boundaries." Id. at ¶15. In finding that the nonresident contiguous property owner did not

have standing to pursue his claim against the neighboring political subdivision, this court

stated the following:

{19} "It is undisputed that Blanchester's decision to rezone the J & M property did

relations are affected by a constitutional provision, statute; rule as defined in section 119.01 of the Revised Code,
municipal ordinance, township resolution, contract, or franchise may have determined any quesfion of
construction or validity arising under the instrument, constitutional provision, statute, rule, ordinance, resolutlon,
contract, or franchise and obtain a declaration of rights, status, or other legal relations under it."

-4-
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not constitute a physical invasion of Clifton's property, nor did it interfere with the use of his

property. In fact; by merely rezoning property within its own jurisdictional boundaries,

Blanchester did not place any limitation on; Clifton's ability to continue farming the property or

to sellit for residential purposes. Therefore, because Blanchester's decision to rezone the J

& M property did not hinder Clifton's use of his own property in any way, we find that Clifton

did not allege such a personal stake in the outcome of the controversy that would entitle him

to further pursue his claim against Blanchester." (Emphasis sic.) Clifton !G, 2010-Ohio-2309

at ¶27. ,

{110} This court continued by stating, in pertinent part, the following:

{141 }'Furthermore, within his cause of action, Clifton merely claims that he should be

compensated by Blanchester for its partial regulatorytaking via inverse condemnation.

However, as the Ohio Supreme Court has previously stated, 'the powers of local self-

government, granted tp a municipality by Section 3 of Article XVIII of the Ohio Constitution,

do not include the power of eminent domain beyond the geographical limits of the

municipality.' * * * In turn, because his property is located completely outside Blanchester's

jurisdictional boundaries, the remedy Clifton seeks, which is essentially a claim for money

damages due to an alleged appropriation of his property by inverse condemnation, is

unavailable as a matter of law. Therefore, since Clifton has no substantive right to the relief

he seeks from Blanchester, he has no standing to sue." (lnternal citations and footnote

omitted.) Id. at ¶28.

{112} After a thorough review of the record, we find our recent decision in Clifton ll to

be equally applicable to the case at bar. Just as in C/ifton ll, Middletown's decision to rezone

the Martin-Bake property did not constitute a physical invasion of Landowners' property, nor

did it interfere in any way with their ability to use their property. Id. at ¶27. In turn, because

Landowners' property is located wholly outside of Middletown's jurisdictional boundaries, the

-5-



Butler CA2009-08-205

remedy they seek, which is essentially a claim for money damages due to an alleged

appropriation of their property by inverse condemnation, is unavailable as a matter of law.

Id. at 1128. Therefore, just as this court found in Clifton !l, we find Landowners' do not have

standing to pursue their claim against Middletown. Id. at ¶27, 28, 31.

(113} Having already determined Landowners tacked standing to pursue their claim

against Middletown, we would ordinarily not address any remaining arguments. However,

under the unique facts and circumstances of this case, we find further discussion of

Landowners' assignment of error to be necessary.

{114} "THETRIALCOURTERREDINDISMISSING[LANDOWNERS']COMPLAINT

AS A MATTER OF LAW PURSUANT TO OHIO CIVIL RULE 12(B)(6)."

{115} In their sole assignment of error, Landowners assert that the trial court erred by

dismissing their complaint pursuant to Civ.R. 12(B)(6) because, according to them, each of

their three causes of action state a claim for which relief can be granted. We disagree.

{116} Civ.R. 12(B)(6) authorizes the dismissal of a complaint if it "fails to state. a claim

upon which relief can be granted." Smith v. Village of Waynesville, Warren App. No.

CA2007-03-039, 2008-Ohio-522, ¶6. In order to prevail on a Civ.R. 12(B)(6) motion, "it must

appear beyond doubt from the complaint that the plaintiff can prove no set of facts entitling

relief." DeMell v. The Cleveland Clinic Found., Cuyahoga App. No. 88505, 2007-Ohio-2924,

¶7. In tum, "as long as there is a set of facts, consistent with the plaintifPs complaint, which

would allow the plaintiff to recover, the court may not grant a defendant's motion to dismiss."

York v. Ohio State Hwy. Patrol ( 1991), 60 Ohio St.3d 143, 145. A trial court's order granting

a motion to dismiss pursuant to Civ.R. 12(B)(6) is subject to de novo review. Sparks v.

Bowling, Butler App. No. CA2009-02-065, 2009-Ohio-5071, ¶10; Knoop v. Oithopaedic

Consultants of Cincinnati, tnc, Clermont App. No. CA2007-10-101, 2008-Ohio-3892, ¶8.

1. First Cause of Action

-6-
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{117} In their first cause of action, Landowners claim that the Middletown ordinances

are unconstitutional as applied to their property because the ordinances are arbitrary,

unreasonable, capricious, and not related to the political subdivision's police powers. We

disagree.

{118} A zoning ordinance is "presumed to be constitutional unless determined by a

court to be clearly arbitrary and unreasonable and without substantial relation to the public

health, safety; morals, or general welfare of the community."3 Goldberg Cos., Inc. v. Council

of the City of Richmond Heights, 81 Ohio St.3d 207, 1998-Ohio-456, syllabus. In order to

pn:vait on a challenge to the constitutionality of a zoning ordinance, the challenger "must

prove unconstitutionality beyond fair debate." Miller v. Preble Cty. Bd. of Commrs:, Preble

App. No. CA2007-04-008, 2008-Ohio-2108, ¶13, quoting Goldberg at 209. In an "as-applied"

challenge, such as the case here, "the landowner questions the validity of the ordinance only

as it applies to a particular parcel of property. If the ordinance is unconstitutional as applied

under those limited circumstances, it nevertheless will continue to be enforced in all other

instances." Jaylin Investments, Inc: v. MorelandHills, 107 Ohio St.3d 339, 2006-Ohio-4, ¶11-

12.

{119} While Landowners c!a_imtheir complaint adequately sets forth facts supporting

their claim that the ordinances are unconstitutional, their complaint explicitly states that the

ordinances were passed "for the express purpose of accommodating the construction of a

coke plant to be operated by SunCoke Energy for the benefit [of] AK Steel Corporation, a

major employer in the City of Middletown." As a result, given Landowners' admission

3. Middletown asserts that Goldberg does not contain the appropriate standard because the Ohio Supreme
Court relied onAgins v. Tibruron (1980), 447 U.S. 255, 100 S.Ct. 2138, which has since been overruled. Lingle

v. Chevron (2005), 544 U.S. 528, 125 S.Ct. 2074. However, while Agins may have been overruled, the Ohio
Supreme Court has not revisited its holding in Goldberg, and the general principles regarding the constitutionality
of zoning ordinances do not hinge upon whether such ordinances constitute a taking.

-7-
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that the ordinances were passed for the benefit of one ofi Middletown's most prominent

employers, we find it clear from the four corners of their complaint that the ordinances were

not arbitrary, capricious, or unreasonable. DeMarco, Inc. v. Johns-Manville Corp., Franklin

App. No. 05AP-445, 2006-Ohio-3587, ¶16. In turn, because Landowners' compiaint simply

makes a broad allegation that Middletown's zoning decisions were unconstitutional, and

because unsupported conciusions in a compiaint are insufficient to withstand a motion to

dismiss, Landowners' complaint failed to state a claim for which relief could be granted.

Swint v. Autd, HamiitonApp. No. C-080067, 2009-Ohio-6799, ¶3. Therefore, the triatcourt

did not err in dis'missing Landowners' first cause of action.

ii. Second Cause of Action

{1120} In their second cause of action, Landowners claim that the rezoning of the

Martin-Bake property constitutes a partiai regulatory taking, and therefore, because the trial

court determined that a partial regulatory taking could not have occurred, the court erred by

granting Middletown's motion to dismiss. We disagree.

(121) There are two types of regulatory actions that are considered to be "per se"

takings for Fifth Amendment purposes. Lingte v. Chevron U. S.A., Inc. (2005), 544 U.S. 528,

538, 125 S.Ct.2074; see, also, State ex rel: Shelly Materials, Inc. v. Clark Cty. Bd. of

Commrs., 115 Ohio St.3d 337, 2007-Ohio-5022, ¶18. The first involves governmentai

regulations that cause amowner to suffer a permanent physicai invasion of his property, while

the second involves govemmentat reguiations that compieteiy deprive an owner of all

economically beneficial use of his property. See, e.g., Loretto v. Te%prompterManhattan CA

TV Corp. (1982), 458 U.S. 419, 435-40, 102 S.Ct. 3164; Lucas v. South Carolina Coastal

Council (1992), 505 U.S. 1003, 1019, 112 S.Ct. 2886.

{122} However, apart from these two categories of "per se" regulatory takings, there

is a third category for partial takings which is governed by the United States Supreme Court's

-8-
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decision in Penn Central Transp. Co. v. City of New York (1978), 438 U.S. 104, 98 S.Ct.

2646. As recently stated by the Ohio Supreme Court, Penn Central "recognizes an ad hoc,

factual inquiry that requires the: examination of the following three factors to determine

whether a regulatory taking occurred in cases in which there is no physical: invasion and the

regulation-deprives the property of less than 100 percent of,its economically viable use. (1)

the economic impact of the regulation on the claimant, (2) the extent to which the regulation

has interfered wi#h distinct investment-backed expectations, and (3) the character of the

governmental action" State ex rel. Gilbert v. Cityof Cincinnati, Slip Opinion Nao. 201A-Ohio-

1473, ¶17, quoting Shelly Materials at ¶19; State ex rel. Horvath v. State Teachers

Retirement Bd., 83 Ohio St.3d 67, 71-, 1998-Ohio-424.

(1123) With these principles in mind, . and while Penn Central may require the

examination of three factors to determine whether aregutatory taking occurred under certain

circumstances, even assuming Landowners actually endured, a"dra.stic diminution in value"

of their property due to Middletown's 4ecision to rezone the Martin-Bake property, long-

standing.precedent holds that the rnere "diminution in a,property's value, however serious, is

insufficient to demonstrate a taking." Concrete Pipe and Products of Ca., Inc. v. Constr.

Laborers Pension Trust (1993), 50.8 U.S. 602, 604, 113 S.Ct. 2264; Penn Cent., 438 U.S.

104 at 131, citing Euclid v: AmbterF2ealtyCo. (1926), 272 U.S. 365,47 S.Ct. 114 (75 percent

diminution in value caused by zoning not a taking); Hadacheck.v. Sebastian (1915), 239 U.S.

394, 36 S.Ct. 143 (87'/: percent diminution in value not a taking). In fact, as stated by the

Ohio Supreme Court, "something more than loss of market value or loss of the comfortable

enjoyment of the property is needed to constitute a taking." BSW Dev. Group v. Dayton, 83

Ohio St.3d 338, 344, 1998-Ohio-287; Suliivan v. Hamilton Cty. Bd. of Health, 155 Ohio

App.3d 609,.2003-Ohio-6916, ¶36.

{124} Applying these principles, which we find to be appropriate, we conclude, as a

-9-
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matter of law, that even if we were to find standing to pursue this claim, Middletown's acts of

rezoning the Martin-Bake property did not amount to a partial taking requiring Landowners to

receive just compensation. See, e.g., Clifton ll, 2010-Ohio-2309 at ¶42. In this case,

Landowners essentially allege that the rezoning of the Martin-Bake property caused their

property to suffer a"drast'ic diminution ir-r value," and, as noted above, "diminution in a

property's value, however serious, is insufficient to demonstrate a taking." Concrete Pipe,

508 U.S. 602 at 604; Penn Cent., 438 U.S. 104 at 131. Therefore, because Middletown's

decisiontorezone the Martin-Bake property did not amount to a partial taking of Landowners'

property, the trial court did not err in dismissing their second cause of action.

Ill. Third Cause of Action

{125} In their third cause of action, Landowners claim that they are entitled to pursue

a writ of mandamus forcing Middletown, the neighboring politicaPsubdivision, to compensate

them for a partial regulatory taking via inverse condemnation pursuant to R.C. Chapter 163.

We disagree.

{126} As the Ohio Supreme Court has previously stated; "the powers of local self-

govemment, granted to a municipality by Section 3 of Article XUIfI of the Ohio Constitution,

do not include the power of eminent domain beyond the geographical limits of the

municipality." Britt v. City of Columbus (1974), 38 Ohio St.2d 1, paragraph oneof the

syllabus. In turn, while Landowners argue that Brittdoes not apply because "thesole remedy

available to [them] has nothing to do with the power of eminent domain," according to R.C.

163.63 "any reference in the Revised Code to any authority to acquire real property by

'condemnation' or to take real property pursuant to a power of eminent domaimis deemed to

be an appropriation of real property pursuant to this chapter'and any such taking or

acquisition shall be made pursuant to this chapter." See Clifton ll, 2010-Ohio-2309 at 128.

As a result, even though Landowners cite multiple cases where mandamus may have been

-10-
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the proper remedy, none of those plaintiffs sought compensation for an alleged inverse

condemnation from a municipality in which they were not a resident. Therefore, as the

remedy Landowners seek is unavailable as a mafter of law, we find the trial court did not err

in dismissing their third cause of action.

(127) Despite. its enlightening discussion regarding the history of takings

jurisprudence, the dissent, just as the dissent in Clifton Il„ is advocating forthis courtto create

a new cause of action not previously available to nonresidents under R.C. Chapter 163.

Under Ohio law, "a property owner's remedy for an alleged 'taking' of private property by a

public authority is to bring a mandamus action to compel the authority to institute

appropriation proceedings." Hatfield v. Wray (2000),140 Ohio App.3d 623,627; State ex rel.

Shemo v. City of MayfieldHeights, 95 Ohio St.3d 59, 63, 2002-Ohio-1627. However, as

noted by this court's recent decision in Clifton ll, "R.C. Chapter 163 simply does not allow for

a municipality to appropriate property beyond its jurisdictional boundary." Id., 2010-Ohio-

2309 at ¶30, citing Britt, 38 Ohio St.2d at paragraph one of the syllabus.

{128} In addition, while recognizing mandamus as an appropriate remedy for an

alleged taking, the dissent also asserts that a direct cause of action exists under these

circumstances. However, neither the Ohio Supreme Court nor the Ohio Generai Assembly

has recognized such a claim. Therefore, although Landowners and the dissent have

presented well-reasoned. and compellingarguments, we must apply the law as it exists in this

state and not overstep our own judicial boundaries. See Winkle v. Zettler Funeral Homes,

Inc., 182 Ohio App.3d 195, 2009-Ohio-1724, ¶61; see, also, Erwin v. Bryan, Slip Opinion No.

2010-Ohio-2202, ¶4; State ex reF. Steffen v. Court of Appeals, First Appellate Dist, Slip

Opinion No. 2010-Ohio-2430, ¶26.

{129} In light of the foregoing, we find that even if Landowners had standing to pursue

their claims against Middletown, the trial court did not err by dismissing their complaint

-11-
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pursuant to Civ. R. 12(B)(6) for they failed to state a claim upon which relief could be granted.

Accordingly, appellant's sole assignment of error is overruled.

(130) Judgment affirmed.

POWELL, J., concurs.

RINGLAND, J., concurs in part and dissents in part.

RINGLAND, J., concurring in part and dissenting in part.

(131) For the reasons outlined below, I respectfullydissent. I concurwith the majority

that the Landowners in this case cannot support a claim for challenging the constitutionality

of the Middletown ordinance. However, I disagree with the majority's conclusion denying

standing and the trial court's decision to dismiss the partial takings claim in counts two and

three of the Landowners' complaint.

(132) Protection of private property rights is a core value encompassed in both the

United States and Ohio Constitutional systems. See the Fifth Amendment to the United

States Constitution; Sections 1 and 19, Article I, Ohio Constitution. See, also, Treanor,

Supreme Neglect of Text and History (2009), 107 Mich.L.Rev. 1059, 1059.

(133) In Pennsylvania Coal Co. v. Mahon (1922), 260 U.S. 393, 416, 43 S.Ct. 158,

Justice Oliver Wendell Holmes; speaking for the court, warned that the courts in takings

cases were "in danger of forgefting that a strong public desire to improve the public condition

is not enough to warrant achieving the desire by a shorter cut than the constitutional way of

paying for the change."

{134} Private property owners have been subjected to eroding protection of their

rights over the ensuing years. See Kanner, Making Laws and Sausages: A Quarter-Century

Retrospective on Penn Central Transportation Co. v. City of New York (2005), 13 Wm.& Mary
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Butler CA2009-08-205

Bill Rts.J. 679; Richard A. Epstein, Supreme Negtect: How to Revive Constitutional

Protection forPrivate Properfy, 44 (Oxford Univ.Press 2008); Orme, Kelo v. New London: An

Opportunity Lost to Rehabilitate the Takings Clause, 6 Nev.L.J. 272, 276-279.4 This erosion

most recently culminated with the United States Supreme Court decision in Kelo v. City of

New London, Connecticut (2005), 545 U.S. 469, 125 S.Ct. 2655.5

{135} In a sharply divided decision;,the majority concluded that the redevelopment

plan of the city of New London fell within the Takings Clause. Id. at 478. The court found

that, although the city was not planning to open the condemned land for use by the general

public, the private economic development satisfied the "public use" requirement of the United

States Constitution because the development resulted in a public benefit. Id. Justice

Stevens concluded his opinion noting that "[i]ndeed, many States already impose'public use'

requirements that are stricter than the federal baseline." Id. at 489.

(136) Justice O'Connor, in dissent, urged that the majority effectively "delete[d] the

words'for pubic use' from the Takings Clause of the Fifth Amendment." Id. at 494. Justice

Thomas went further, agreeing with Justice O'Connor, but also arguing that the court should

reconsider its entire body of Takings Clause jurisprudence to allow the government to "take

4. One scholar has described the difficulties private property owners face in takings cases as follows, "[I]iberat
Judges don't believe in private property rights, [while] conservativejudges don't believe in making the government
pay. So befween them you have a hard row to hoe." Kanner at 722, quoting the late Detroit condemnation
lawyer Bert Burgoyne.

5. Following decades of economic decline, New London was designated as a "distressed community" by a
Connecticufagency. Id. at 473. These conditions prompted state and local offrcials to target the Fort Trumbull
area of New London for economic revitalization. Id. Additionally, Pfizer, Inc., an international pharmaceutical
company announced that it planned to develop a $300 million research facility adjacent to the FortTrumbullarea.
To capitalize on the arrival of the Pfizer facility, a private nonprofit entity developed an integrated development
plan, which was approved by the city. Id. at 474. The plan covered approximately 90 acres designated for
different development projects including a waterfront hotel and conference center, a marina, a public walkway
along the waterfront, an urban neighborhood, 90,000 square feet of research space, and 140,000 square feetof
parking and retail space. Id. Although the nonprofit organization successfully obtained most of the 90-acre real
estate, a few property owners refused to sell. Id. at 475. As a result, the nonprofit initiated condemnation
proceedings to obtain the parcels owned by the holdouts under authority of the city's ordinance procedure to
create municipal development projects. Id. The landowners sought declaratory and injunctive relief from the
condemnation actions. Id.
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property only if the government owns, or the public has legal right to use, the property, as

opposed to taking it for anypublic purpose or necessity whatsoever." Id. at 508.

{137} Kelo resulted in a pubtic uproar and the Supreme Court was roundly criticized

for straying from the intended purpose of protecting individual property owners from eminent

domain and inverse condemnation abuse. See Comment, Is This the Start of a Silent

Spring? Kelo v. City of New London's Effect on Environmental Reforms, 56 Cath.U.L.Rev.

1107. In direct reaction to Kelo, the Ohio Legislature passed a moratorium on any takings for

economic development until December 31, 2006. See S.B. 167,126th Gen.Assemb. (2005).

The legislature stated that taking for economiEdevelopment directly violates Sections 1 and

19 of Article I of the Ohio Constitution and a moratorium was necessary to protect "the rights

of Ohio citizens to maintain property as inviolate." Id. See, also, 56 Cath.U.L.Rev. at 1123-

1125.

{138} Shortly after Kelo, the Ohio Supreme Court reviewed a similar development

scheme underthe Ohio Constitution in CityofNo►woodv. Homey,110 Ohio St.3d 353, 2006-

Ohio-3799: The Norwood court found that the Ohio Constitution contains greater protection

of private property rights than the United States Constitution. Id. at Q5-9. Specifically; the

court heldthat "although economic factors may be considered in determining whether private

property may be appropriated, the fact that the appropriation would provide an economic

benefit to the government and community, standing alone, does not satisfy the public-use

requirement." Id. at paragraph one of the syllabus. "Though the Ohio Constitution may

bestow on the sovereign a magnificent power to take private property against the will of the

individual who owns it, it also confers an 'inviolable' right of property on the people. When

the state elects to take private property without the owner's consent, simple justice requires

that the state proceed with due concem for the venerable rights it is preempting." Id. at 568.

{139} "The sovereign's right to take property may be conferred by the legislature on
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municipalities, which enjoy broad discretion in determining whether a proposed taking serves

the public. But it is for the courts to ensure that the legislature's exercise of power is not

beyond the scope of its authority, and thatthe power is not abused by irregular or oppressive

use, or use in bad faith. ** * And when the authority is delegated to another, the courts

must ensure that the grant of authority is construed strictly and that any doubt over the

propriety pf the taking is resolved in favor of the property owner." ( Internal citations omitted.)

td. at ¶70.

Inyerse. Condemnation

={¶40} The landowners in the. instant matter assert a claim for inverse condemnation,

arguing that the zoning ordinance in this case resulted in a partial nonphysical taking of their

property.

{141} "Inverse condemnation" refers to a manner in which the govemment does not

formally exercise its power of eminent domain when it probably should as a consequence of

its "taking" or intentional "damaging" of one's property by a public work or the enactment of

some regulation or restriction. Montague, Inversely Yours: Substantive, issues in Inverse

Condemnation (2006), SL049 ALi-ABA 623; see, also, United States v. Clark (1980), 445

U.S. 253, 257, 100 S.Ct. 1127; and Agins v. Cityof Tiburon ( 1980), 447 U.S. 255, 1.00 S.Ct.

2138. "In inverse condemnation cases, the property owner is th:e moving party claiming an

act of the sovereign has damaged his property to the extent of an actual. taking entitling him

to compensation." Id. at fn 1.

{142} The majority's decision in the instant matter, combined with this court's recent

decision in CtiRon v. Village of Blanchester, Clinton App. No. CA2009-07-009, 2010-Ohio-

2309, ("Clifton If) continues the trend of weakening private property rights by the courts.

a. Standing

{143} First, I disagree with the majority's conclusion that the property owners in this
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case lack standing. As primary support for this conclusion, the majority relies upon Clifton /l.

Clifton II involved a nonresident contiguous property owner's takings action against a

neighboring political subdivision. Id. at ¶15. In addressing the standing issue, the majority in

Clffton ll first reviewed the litany of persuasive authority from other states conferring standing

on disaffected contiguous nonresident landowners. In each case, the foreign court

concluded thaYstanding exists for the nonresident landowners. 5ee id: at ¶16-24: Yet, the

Clifton Il majority and the majority in this case summarily reject the predailing national view.

Id. at125.

{144} In a well-reasoned dissent; Judge Hendrickson urged that the prevailing

national view was the proper, more prudent approach. Id. at ¶47. Judge Hendrickson

suggested that a nonresident landowner's action contesting a zoning ordinance of a

neighboring politicat subdivision should be addressed on a case-by-case basis. id: at 148. I

agree. Specifically, if a landowner can suffrciently demonstrate that the neighboring political

subdivision's zoning ordinance constitutes a taking by eitherghysicai or inverse means, the

landowner is entitled to just compensation. td. at¶49.

{145} In support of its decision fordenying standing on the landowners'partiattakings

claim, the majority in the instant matter and Clifton lf offer the Ohio Supreme Court's

statement in Britt v. CityofColumbus (1974), 38 Ohio St.2d 1, paragraph one of the syllabus,

that"[t}he powers of local self-government, granted to a municipality by Section 3 of Article

XVII of the Ohio Constitution, do not include the power of eminent domain beyond the

geographical limits of the municipality." See, also R.C. 163.63.

{1146} The majority construes this statement from Britt and R.C. 163.63 to mean that,

regardless of how a political subdivision regulates property within its boundaries, the

regulation can have no effect upon property outside the subdivision. The majority principally

submits that a city can do whatever it pleases with regard to property within its own
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boundaries, yet neighboring property will never be affected. This is neither the proper

context of the statement offered from Britt nor the holding of the Britt decision. To the

contrary, in,Brittthe city of Columbus wished to extend its sewer lines past city limits through

unincorporated lands along the Scioto River into the village of Dublin for thepurpose of

selling excess sewer services to nonresidents. Id. at 2. To effectuate the project, Columbus

s,ought to, appropriate lands along the river, outside the municipality, to construct the

extended sewer line. Id. Relying upon its previous decision in Beachwood v. Bd. of

Elections (1958), 167 Ohio St. 369, the Ohio Supreme Court concluded that Columbus'

actions were unconstitutional and not within a political subdivision's power of eminent

domain. Id. at 9. Britt stands for the proposftion that a political subdivision cannot attempt to

appropriate property outside its geographical boundaries, not that a regulation of property

within the subdivision's boundaries can have no effect on neighboring land or effectuate a

taking of neighboring property. Id. at paragraphs one and three of the syllabus. Additionally,

Britt does not discuss standing, nor does it involve damages in an inverse condemnation or

mandamus action. To conclude that a zoning regulation cannot affect adjacent land simply

because it exists on the other side of an invisible boundary line; like the majorities in Clifton tl

and the instant matter advocate, is quite novel.

{147} "The essence of the doctrine of standing is whether the party seekingrelief has

'alleged such a personal stake in the outcome of the controversy as to assure that concrete

adverseness which sharpens the presentation of issues upon which the court so largely

depends for illumination."' Racing Guild of Ohio, Local 304 v. Ohio State Racing Comm.

(1986), 28 Ohio St.3d 317, 321, quoting Bakerv. Can-(1962), 369 U.S. 186, 204, 82 S.Ct.

691, 703. More simply, "[t]he common-law doctrine of standing to sue involves a

determination of whether a party has a sufficient stake in the outcome of a justiciable

controversy to obtain a judicial resolution of that controversy." State ex rel. Consumers
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League of Ohio v. Ratchford (1982), 8 Ohio App.3d 420, 424.

(148) A person has standing to sue only if he or she can demonstrate injury in fact,

which requires showing that he or she has suffered or will suffer a specific, judicially

redressible injury as a result of the challenged aetion. Eng. Technicians Assn., Inc. v. Ohio

Dept. ofTiansp. (1991), 72 Ohio App.3d106, 110-111. In order to demonstrate an injury in

fact, a party must be able to demonstrate that it has suffered or will suffer a spec'rfic injury

traceable to the challenged action that is likely to be redressed if the court invalidates the

action or inaction. In re Estate of York (1991), 133 Ohio App.3d 234, 241. In addition, a

party must demonstrate that the interest he or she seeks to protect "is arguably within the

zone of interests to be protected or regulated by the statute or constitutional guarantee in

question." State ex rel. Dayton Newspapers v. Phillips (1976) 46 Ohio St.2d457, 459,

quoting Data Processing Serv. v; Camp (1970), 397 U.S. 150, 153, 90 S.Ct. 827.

(149) The Landowners in this case have clearly alleged an injury in fact. Few things

are more personal than harnYing an individual's property rights as recognized by the Takings

Clauses of the United States and Ohio Constitutions. Through a zoning regulation,

Middletown authorized the construction of a large SunCoke plant adjacent to Landowners'

residences. Such property regulations can negatively impact neighboring property, even if

the property falls outside the political subdivision's geographical limits. See Borough of

Creskill v. Borough of Dumont (1953), 15 N.J. 238, 247; Koppel v. City of Fairway (1962),

189 Kan. 710, 714; Wittingham v. Village ofWoodridge (1969), 111 111. App.2d 147, 150-151;

Scott v. City of Indian Wells (1972), 6 Cal.3d 541, 547;Allen v. Cotfet (Mo.App.1972), 488

S.W.2d 671, 674; Bagley v. Sarpy Cty. (1972), 189 Neb. 393, 395; Const lndustryAssn. of

Sonoma Cty. v. City of Petaluma (C.A.9, 1975), 522 F.2d 897,905; Orange Fibre Mills, Inc. v.

City of Middletown (N.Y.Sup.1978), 94 Misc.2d 233, 235; MiOerv. UpperAllen Twp. Zoning

Hearing Bd. (1987), 112 Pa.Cmwlth. 274, 283. The Landowners' claim may or may not be
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successful, but to deny them a forum outright at this stage of the proceedings is improper.

{150} Clifton Il and the instant decision, concluding that a contiguous nonresident

landowner never has standing to pursue a takings claim, create a troublesome, sweeping

precedent. For example, a municipality could authorize or develop a noxious use, such as a

waste treatment plant or landfill, along its border. It would be difficult to argue that the

govemmentai action in such instances would not extend beyond its borders or severely

impact adjacent nonresidential landowners. Yet, under the Clifton,1t precedent, those

landowners would have no form of redress due to a lack of standing.

{151} The majority in Clifton It and the majority in the instant matter argue that, by

urging for standing, the dissents are essentially advocating for the court to create a new

cause of action. id. at 1130. Similarly, the majority in this case takes issue with the trial

courts conclusion that R.C. 2721.03 "confers standing" on the Landowners. As discussed

above, the majorities cites Britt, an inapplicable case that does not involve issues of standing,

inverse condemnation or mandamus, as support forthisconciusion. Neither the Landowners

nor the dissents are asking the court to create a new cause of action under R.C. Chapter

163, nor is R.C. 2721.03 even applicable to the case at bar. A cause of action exists through

implication of the Constitutional Takings Clauses. The United States and Ohio Supreme

Courts have routinely recognized inverse condemnation actions by aggrieved parties. See

Clack, 445 U.S. at 257; Agins, 447 U.S. 255, at fn. 2; State ex rel. Duncan v. Middlefield, 120

Ohio St.3d 313, 2008-Ohio-6200, ¶16. See, also, State ex rel. Sinay v. Sodders, 80 Ohio

St.3d 224, 2261997-Ohio-244 (nonresident of municipality has standing to seek mandamus

to compel municipality to perform public duties'rfthey will be "directly benefited or injured by

a judgment in the case"). The Landowners in this case have demonstrated an injury in fact, if

not in theory, and satisfy standing requirements to assert a constitutionally protected partial

takings claim through inverse condemnation.
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{152} 1 recognize that the Ohio Supreme Court has stated, "[m]andamus is the

appropriate action to compel public authorities to institute appropriation proceedings where

an involuntary taking of property is alleged." State ex rel. Shemo v. City of Mayfield Heights,

95 Ohio St.32i 59, 63, 2002-Ohio-1627. By making•tnandamus the sole method of relief, I

submit that the Ohio Supreme Court is improper1y limiting constitutional causes of action.

Underthe UnitedStates Constitution, federal courtsacknowledgge that aggrieved landowners

can pursue claims for declaratory judgment and "the more conrmon inverse condemnation

process." See Asociacion De Subscripcion Conjunta Del Seguro De Responsabilidad

Obligatorio v. Galarra (C.A.1, 2007), 484 F.3d 1, fn. 20; Co`/es v. Granville (C.A.6, 2006), 448

F.3d 853; .861. Since the Ohio Constitution lends greater protection of private property rights

than the United States Constitution, as discussed below, the Ohio Supreme Court should, at

the very least, acknowledge these other forms of relief under the takings clause:

{153} As further rationale, the Clifton tl majority concludes its analysis with the oft-

cited notion thatallowing such claims would resuit in unfettered litigat'ion. Specifically, the

majority states that allowing standing for nonresident landowners would subject political

subdivisions to''endure the costly burden of defending against an infinite number of claims

arising from nonresidents" thereby "open[ing]the floodgates on the surge of litigation"' Id. at

¶29.

(154) This policy consideration is miniscule in comparison to courts allowing

municipalities to potentially trample upon fundamental, enumerated Constitutionai rights by

denying harmed property owners a forum for relief based upon arbitrary boundary lines. See

Ctifton ft at ¶47 (Hendrickson, J., dissenting). From an equally hyperbolic perspective, by

6. lam unpersuaded by this policy rationafe expressed by the Clllton ll majority primarily because, if these types
of suits were common, substantial case law would exist in this area and the issue of standing would have already
been clearly settied in Ohio. As it stands, the standing issue appeared to be an issue of first impression in Ohio
in Clifton ll and the instant matter.
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denying nonresident standing as the majority advocates, a poiitical subdivision could line its

borders with destructive, noxious uses without fear of liability to contiguous nonresident

landowners.

{155} Neither the UnitedStates Constitution nor the Qhio Constitution provide that an

aggrieved property owner is entitled to just compensation for a taking only if he or she lives

within the confines of the political subdivision. Actions of political subdivisions can cause

irreparable harm.to property not within their geographical boundaries. Therefore, I would find

that Landowners in this case have standing to pursue their partiai takings and damage claim.

b. Takings Under the United States Constitution

{1,56} In this case, the Landowners allege a nonphysicai partial taking of their property

due to Middletown's zoningordinance. Regulatory takings law under the United States

Constitution as it currently stands has beendescrihed as a "confused muddle, intractable, as

an ambiguous area in which the United States Supreme Court complicates its own

jurisprudence with each new decision, and as an areain which the Court [refuses] to'revisit

its regulatory takings precedent in order to clarify the current standard."' Note, Taking the

Courts: A Brief History of Takings Jurisprudence and the Relationship Between State,

Federal, and the United States Supreme Courts, 35 Hastings Const.L.Q. 897; 897.

{157} After the collapse of the Articles of Confederation, the authors of the United

States Constitution recognized the need for a stronger central government. Orme, Kelo v.

New London: An Opportunity Lost to Rehabilitate the Takings Clause, 6 Nev.L.J. 272, 275.

To restrain the newly created central government from infringing upon state and individual

rights, the founders included a Bill of Rights. id. To protect individual property rights, the

founders prohibited "private property [from being] taken for public use without just

compensation." Fifth Amendment to the United States Constitution. Initially, the Supreme

Court narrowiy construed the takings clause, adopting a strong position to curb the "despotic
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power" of eminent domain. Vanhome's Lessee v. Dorance (1795), 2 U.S. 304, 311.

Foflowing the CiviPWar and ratification of the Fourteenth Amendment, the court showed this

zealous.support of individual property rights by making the FifthAmendment the first portion

of the Bill of Rights to be incorporated against the states: Id., citing Chicago B & Q.R. Co. v.

City of Chicago (1897), 166 U.S. 226, 17 S.Ct. 581. However, this zealousprotection of

private property, rights under the Takings Clause began to gradually erode. I n the early years

of American independence, there were few condemnations or examples of the govemment

using its.eminent domain power. Kanneraf708. Initially, the only industry the govemment

and judiciary favored in invoking the power of eminent domain were railroad companies

because they were perceived as a harbinger of progress and prosperity, and neeessary for

construction of.a public higfiway: Kannerat708-709,

{158} Then, in Head v.Amoskeag Manufactunng Co: (1885), `F13 U.S. 9,5 S.Ct. 441,

the Supreme Court reviewed tht constitutionality of the Mill Acts. The Mill Acts were statutes

that allowed mill owners toflood neighboring lands in order to power their mills. ld. at 11.

The Court held that this was a valid taking under the Takings Clause because the mills were

open for public use, benefitted the public, and served as a public utility. ld. at 18-19.

However, in addition to public mills, the court also approved takings by private mills operated

purely for the benefit of the private owners. Id. at 9.

{159} Over the ensuing years, the erosion continued as "the Supreme Court

abandoned the strong version of the takings clause championed by the framers of the Fifth

Amendment in favor of a much weaker version of the clause advocated by early twentieth-

century Progressives and supporters of the New Deal." Treanor at 1062. Lattertwentieth-

century takings jurisprudence has been characterized by restriction of property rights and

redevelopment of deteriorated areas. Cohen, Eminent Domain After Kelo v City of New

London: An Argument for Banning Economic Development Takings, 29 Harv.J.L. &
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Pub.Policy 491, 510-511.. See Bennan v. Parker(1954), 348 U.S. 26,75 S.Ct. 28 (taking of

department store in blighted area of Washington, D.C. for redevelopment by private agency

fqr private use was for "public purpose"); and HawaiiHousingAuth. v. Midkilf(1984) 467 U.S.

229, 104 S.Ct. 2321 (Hawaii land reform plan found constitutional),

{160} In 1978, the United States Supreme Court examined the constitutional

protection afforded to partial regulatory takings in Penn Central Transp. Co. v. City of New

York (1978), 438 U.S. 104, 98 S.Ct. 2646. Penn Central involved New York City's Landmark

Preservation Act, which. prevented owners of certain historically-designated landmarks from

"destroying or fundamentally, altering their character" and required the owners to keep the

exterior features "in good rePair." Id. at 109 and 111. If theproperty owner wished to alter

the structure, he or she was required to seek approval by the commission. Id. at 111. The

owners of New York's Grand Central Terminal wished to construct a 50-story office building

above the current structure, which.was denied by the,commission. Id. at 116. The property

owners sued, arguing that the regulation preventing alteration constituted a taking. Id. at

119.

{161} In concluding that the regulation did not constitute a partial regulatory taking,

the Supreme Cqurt announced a three-factor test for reviewing partial takings claims under

the United States Constitution. Id. at 138. To determine whether a taking has occurred, the

Supreme Court instructed courts to examine: (1) the economic impact of the regulation on

the property owner; (2) the extent to which the regulation has interfered with the, owner's

distinct investment-backed expectations; and (3) the character of the governmental action.

Id. at 124.

(162) Like much of the United States Supreme Court's regulatory takings

jurisprudence, Penn Central has been routinely criticized by both judges and scholars for

deviating from the intended purpose of the takings clause and creating a vague,
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unpredictable standard subject to the whims and personal values of the reviewing judges.

Kanner; 13 Wm.& Mary Bill Rts.J: at 734 ("the Penn Central test * * * is so vague and

indeterminate that it tnvites unprincipi'ed, subjective deoision making by the courts. The

three-factor test does not provide any clear direction of how to decide regulatory takings

cases, inviting judges to d:ecide-based ontheirown personal values"). Notably, U.S. Circuit

Judge James L. Oaks has stated, "[Penn Centraf] jurisprudencepermits purely subjective

results, with the conflicting precedents simply available as makeweights that may fit

preexisting value judgments ***." oakes, "Property Rights" in Constifutional Analysis Today,

56 Wash. L. Rev: 583, 613.

(163) Penn Centrafs focus upon "investment-backed expectations" has received

significant criticism for its vagueness, which has ied to conflicting results in the courts.

Kanner at 734. Further, although the court identified the specific factors for review, it

provided no guidance for how the facts should be applied or how much, if any, intrusion is

allowed before a reguiation is considered a compensable taking.

(164) Most recentiy; in 2005, the United States Supreme Court released two

significant decisions relating to the talCings clause and eminent domain; the aforementioned

Keto v. City of New London and- Lingle v. Chevron U:S.A., Inc. (2005), 544 U.S. 528, 125

S.Ct. 2074. Before Lingle, the Supreme Court recognized two tests for attacking partial

regulatory takings; the previously-discussed Penn Central standard and the "substantially

advances" formula from Agins v. City ofTiburon (1980), 447 U.S. 255, 100 S.Ct. 2138. Lingle

at 538 and 540. Agins provided that a landowner could facially challenge a zoning regulation

under the standard that "[t]he application of a general zoning law to particuiar property effects

a taking if the ordinance does not substantially advance legitimate state interests." Id. at 540.

In an effort to produce a"doctrinaily coherent takings standard," the Court decided to

abandon the Agins test, concluding that Agins derived from due process and "ha[d] no proper
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place in **" takings jurisprudence." td, at 548. "The Supreme Court's decision in•tingle

effectively sent the message that the federal courts would take an even more hands-off

approach to regulatory takings." 35 Hastings Const.L,Q. at 914. Further, Linglefunctionally

broadened the regulatory power of the state and local authorities in land use cases since

zoning ordinances are no longer subject to scrutiny under Agins. Id.

{165} However, states are not bound to follow the federal approach to takings

jurisprudence, but may be more expansive in considering the rights of property owners. See

,Kelo, 545 U.S. at 489. In Norwood, the Ohio Supreme Court recognized this distinction by

finding that the Ohio Constitution affords greater protection of individual property rights than

the United States Constitution as interpreted by the U.S. Supreme Court.

c. Takings Under the Ohio Constitution

(166) Historically, the laws of Ohio were designed to ensure the right to own and

protect property. Ohio's Constitution was significantly influenced by the Northwest Ordinance

of 1787. Note, Not by the Hair of My Chinny Chin Chin: Ohio's Attempt to Combat tbe Big

Bad Wolf of Blight, 2 Liberty U.L.Rev. 243, 263. In effect, the Northwest Ordinance was

"much more stringent than what is found in the Takings Clause of the Fifth Amendment to the

United States Constitution." Id. Accordingly, when attaining statehood in 1803, the framers

of the Ohio Constitution were sure to include a rigid takings clause, which embodied'the letter

and spirit of the Northwest Ordinance that had served 3he territory well for its previous 16

years. Id. Ohio's first constitution contained two provisions relating, to the protection of

private property. Id. "All men * * * have certain natural, inherent, and unalienable rights,

amongst which are the enjoying and defending life and liberty, acquiring, possessing and

protecting property." Section 1, Article VIII, Ohio Constitution (1802).. The constitution also

contained an eminent domain clause, providing "[p]rivate propertyought and shall ever be

held inviolate, but always subservient to the public welfare; provided a compensation in
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money be made to the owner." Id. at Section 4.

{167} In 1850, a constitutional convention was held and a new constitution was

proposed. 2 Liberty U.L.Rev. at 264. One of the faults of the 1802 constitution identified by

the drafters was that the earlier clauses were deemed insufficient to properly protect the

private property rights of. landowners. Fischel; The Offer/Ask Disparity and Just

Compensation for Takings: A Constitutional Choice Perspective, 15 International Rev.L. &

Econ. 187, 1,97. As a result, in the revision, the drafters changed the placement and rewrote

the property clauses, and strengthened the eminent domainciause. Theseprotecfionswere

placed at the forefront of the constitution. 2 Liberty U.L.Rev: at 264. Section 1, Article I of the

1851 Constitution provides, "all men * * * have certain inalienable rights, among which are

those of enjoying and defending life and liberty, acquiring, possessing, and protecting

property * * *

{168} Further, the drafters reiterated the principle that private property in Ohio is

inviolate and injected greater guidelines to ensure payment of just compensation in the event

of a taking. Id. "Private property shall ever be held inviolate, but subservient to the public

welfare. When taken in time of war or other public exigency, imperatively requiring its

immediate seizure or for the purpose of making. or repairing roads, which shall be open to the

public, without charge, a compensation shall! be made to the owner, in money, and in all

other cases, where private property shall be taken for public use, a compensation therefor

shall first be made inmoney, or first secured by a deposit of money; and such compensation

shall be assessed by a jury, without deduction for benefits to any property of the owner." Id.

at Section 19, Article I, Ohio Constitution. This language evinces the fact that the 1851

framers recognized the importance of the Takings Clause and the inviolability of private

property. 2 Liberty U.L.Rev. at 264. Further, the stringent guidelines for prepayment of

compensation for a taking was a direct reaction to the business dealings of the railroads,
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which had received great favor from the government. Fischel at 197. Before the 1851

Constitution, property would often be appropriated for railroad companies, but the

compensationwas often late or never paid, and sometimes judgment could not be enforced

because the railroad company had gQne bankrup.t in the meantime. Id.

(169) These two-provisions of the 1851 Ohio CDnstitution identify speeific protections

for private property in addition to the public use requirement. See Note, The Fifth

,Amer}drnent's Takings Clause: Public Use and Private Use; Unfortunately, There is no

Difference (2007), 40 Loy.L.A.L.Rev. 809, 848. Wfth this heightened protection in mind, as

recognized in Norwood, and the United State Supreme Court's diminishing protection of

private property rights, I question whether Penn Central is a sufficient standard for analyzing

partial takings under the Ohio Constitution.

(170) I recognize, however, that the Ohio Supreme Court has continued to apply

Penn Central in recent Ohio regulatory takings cases. See State ex rel. GilmourRealty, Inc.

v. Mayfield Hts., 122 Ohio St:3d 260, 2009-Ohio-2871, ¶16; State ex rel. Duncan v.

MidcJiefleld, 120 Ohio St3d' 313; 2008-Ohio-6200, ¶17; State ex rel. Shelly Matecials, Inc. v.

Clack Cty. Bd: of Commrs., 115 Ohio St.3d 337, 2007-Ohio-5022, ¶19. ' By applying Penn

Central, the OhioSupreme Courthas adopted a narrow standard unrelated to the stronger

protection of private property guaranteed by the Ohio Constitution. The Ohio Supreme Court

has stated that "any substantial interference with the elemental rights grdwing out of

ownership of private property is considered a taking." Smith v. Erie RR. Co. (1938), 134 Ohio

St. 135, 142. Because the Ohio Constitution grants stronger rights to a property owner than

the United States Constitution, Penn Central should not be controlling in evaluating a partial

taking of property in Ohio.

{¶71} Moreover, these cases where the Ohio Supreme Court applied Penn Central

involve purely business or investment interests where the Penn Central factors, although
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insufficient to fully protect these interests, are somewhat applicable. In contrast, the Penn

Central factors as they relate to this case, and other cases involving residential landowners,

are extremely problematic since the factors bear little relation to residential ownership.

Kannerat 769-770. As has been routinely criticized; Penn CentraPs requirement that a court

evaluate the landowner's "investment backed expectations" bears little significance to

residential homeownership and the resulting damage from governmentaltand-use regulation.

Further, the Supreme Court has failed to identify what exactly is an "investment-backed

expectation." This factor presupposes the existence of a would-be developer wishing to build

on the subject 1and, but homeowners do not principally purchase their homes specifically for

profit or to be sold for development. id. This factor is neither an accurate nor complete

picture of reality, especiallyin the context of residential property where individuals purchase

and retain the property for reasons that are not investment-related. fd. By attempting to

apply Penn Centrat to residential land, the court is essentially trying to fit square peg into

round hole.

(1172) Most residentiaF landowners are not developers. Individuals purchase or acquire

residences based upon a myriad of reasons. A homeowner could purchase property based

upon the community school system, the character of the neighborhood, a safe environment

for their children, the proximity to family members, or to live in a quiet neighborhood insulated

from business or industry. Further, land can be acquired under many circumstances with no

prior expectation: by inheritance, as compensation for services rendered, in a settlement of

litigation, purchased affull market value or in foreclosure. The motivations, hopes, or plans

are not always simply economicbr investment based. Based upon the majority's ruling in this

case, we shall never know what the "investment-backed expectations" of the Landowners

are, if any.

{1173} Yet, governmental interference or zoning regulations can greatly interfere with
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these noninvestment related aspects of homeownership and, based upon the nature of the

regulation, can severely affect residential property. Why should the noneconomic, non-

"investment-backed" aspects of property ownership be inferior, ocnot even considered in the

context of Penn Central, when evaluating an alleged partial taking of residential property?

Further, why should a government regulation be allowed to intrude upon, or extinguish, these

interests without recourse?

{174} Cleary, the econornic impact of zoning regulations results in diminution of value.

However, the United States Supreme Court has found that diminution ofproperty value alone

is insufficient to support a taking. Euclid v. ArnberRealty Co. (1926), 272 U.S. 365, 384,47

S.Ct. 114; Concrete Pipe and Products of Ca., Inc. v. Constr. Laborers Pension Trust(1993),

508 U.S. 602, 645, 113 S..Ct. 2264. Similarly, the Ohio Supreme Court has also noted

diminution in value does not constitute a taking. State ex rel. Taylor v. Whitehead, Zoning

Inspector (1982), 70 Ohio St.2d 37, 39, citing Curtiss v. Cleveland (1957), 166 Ohio St. 509,

paragraph two of the syllabus ("there is no right to compensation either for a taking or

diminution of value of or damage to property arising either from original zoning or from a

rezoning. or extension of a use district"). See, also, State ex ret. BSWDev. Group v. Dayton,

83 Ohio St.3d 338, 344, 1998-Ohio-287 ("something more than loss of market value or loss

of the comfortable enjoyment of the property is needed to constitute a taking"). However, like

the Ohio Supreme Court's application of Penn Central, this principle has only been applied in

a business or investment property context, not to residential property rights. Further, the

extent to which the regulation has interfered with the investment-backed expectations

arguably goes to the diminution of the value of the house. In cases involving diminution of

property value, courts cite this principle almost gratuitously. These holdings, often dicta

noting that diminution of value is not a measure of damages, are like well-worn clich6s that

are repeated by the courts. But, like all clich6s, these conclusions are generalities that often

-29-



Butler CA2009-08-205

do not apply, nor does the rationale always fit. Presumably this principle is based upon the

theory that diminution of value is too insignificant to consider when assessing damages.

Whiie this may be true in the general context of business investments, diminution has a

significant impact when residential property is involved.

{175} The Ohio Constitution clearly states that private property is "inviolate." The

concept of inviolability is stronger than the generalized takings clause found in the United

States. Constitution. Other interests besides purely economic considerations should be

subject to protection under the Ohio provision. I fail to see why a taking in the form of

diminution of value is not a taking of substantial rights. An owner of property has lost part of

the benefit of ownership, i.e., resale value of the home, and should be allowed to establish

thismatter after discovery and at trial: As a result, I urge that a cause of action for diminution

of value in the residential context is not prevented under the Ohio Constitution.

{1176} Additionally, Article I, Section I, providing that "all men * * * have certain

inalienable rights, among which are *"* possessing *** property," arguably creates a due

process right subject to protection under the Agins test. Yet, the Ohio Supreme Court has

appeared to follow the Supreme Courts abrogation of the Aginsdue process analysis. See

Gilmour Realty, 2008-Ohio-3181 at ¶20. Like the principle that property in Ohio is inviolate,

the Ohio Constitution contains additional protection not included United States Constitution,

which should recognized by the Ohio Supreme Court.

d. Motion to Dismiss

(1177) Finally, regardless of whether the court applies the Penn Central standard or an

Ohio Constitutional standard, a Civ.R. 12(B)(6) motion for failure to state a claim is not the

proper procedure for this court to render a judgment in the Landowners' partial takings case

since a court is required to review these matters from a factual perspective on a case-by-
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case basis. See Penn Cent.ral,:438 U.S. at 124. I believe that in granting the Civ.R. 12(B)(6),

the trial court's analysis involved facts and matters outside "the four corners of the

pleadings." State ex rel. Keller v. Cox, 85 Ohio St.3d 279, 281, 1999-Ohio-264. For

example, the court apparently used the Penn Central investment-backed expectation test.

Assuming that this test applies, the court would have considered the expectations of the

homeowners, which is not covered in the pleadings. In this case, the tandowners allege that

their private residences have been detrimentally affected by the Middletown ordinance

authorizing construction of the SunCoke plant. This allegation supports more than a mere

diminution of value or reduction in fair market value and the Landowners should at least be

able to pursue discovery and present their case. Under the current economic conditions, a

residential property may be all that many individuals have. To dismiss such a mattersolely

on the pleadings is, I submit, a violation of the Ohio Constitution as well as the Ohio Civil

Rules.

{178} In sum, I dissent because the Landowners have sufficiently alleged an injury in

fact and have standing to sue. The Ohio Constitution affords greaterprotection of private

property rights than. the United States Constitution. Penn Central does notsupply adequate

protection to landowners under the Ohio Constitution and the factorsdo not apply to

residential ownership. Additionally, I urge that diminution of property value resulting from

govemmental regulation is actionable in the residential context and that govemmental

regulation of property should be subject to due process scrutiny under the Ohio Constitution.

This opinion or decision is subject to further editing by the Supreme Court of
Ohio's Reporter of Decisions. Parties interested in viewing the final reported

version are advised to visit the Ohio Supreme Court's web site at:
http://www.sconet.state.oh.us/ROD/documents/. Final versions of decisions

are also available on the Twelfth District's web site at:
hftp:/Avww.twelfth.courts.state.oh.us/search.asp
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This matter comes before the Court on, the motion to dismiss ofDefendant, City of

Middletown ("Defendant"), filed against Flaintiffi Matthew W. Moore, et al. ("plaintiffs").

Defendant moves this Court to disiniss Plainfiffs' complaint pursuaat to Civ. R 12(B)(1)

and Civ.lt. 12(BX6). For the reasons that follow, this Court finds Defendant's mofionto

dismiss well-taken.

Plaintiffs own real estate in the City of Monroe adjacent taproperty in the City of

Middletown known as the 14artin-Bake Property. On August 19, 2008, Defendaat enacted

two or<Iinances referenced in Plaintiffs' complaint. Ordinanee No. 02008-64 re,zoned 157

ar;res of the Martin-.Bake property from a D-1 zoning classification (low density

residential) to an 1-2 zoning classiScation (genaral industriai). Ordinance No. 02008-63

enacted a revision of the set back provision of Defendant's zoning code.

Plaintiffs allege that theybave suffered a loss of their investment-backed

ecpectations as a resalt of Defendant's rezoning of the Martin-Bake Property. Plaintiffs



also allege that the value oftheir property has been diminished. In addition, Plaintiffs

claim that the ordinances were lmpmperly passed as emergency ordinances.

Plaintiffs have asserted three causes of action. First, "tbe effect of [the rezoning]

upon Plaintiffs' Relators' property" violates the due process and equal proteetion clauses

ofthe Ohio and United States Constitutions. Second, Defendant's actions have deprived

Plaintiffs of their propert;* rights consistent `^vith their investment baeked expectations."

Finally, PlaintiH's third cause of action asserts that Plaintiffs have a right to receive

compensation pursuant to R.C. TYtle 163.

Defendant argues.that Plailttiffs complaint sbould be dimnissed for the foll.owing

reasons: (1)>the Plaintiffs lack standing, (2) this Court does not have jurisdiction over the

sub,ject matter of the complaint; and (3) Plaintiffs havefailed to state.a claim upon which

rel'eef niay be granted. P.fter setting forth the applicable standards of review, this Court

Jnd&M[e6aelJ. Sege
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will address each of the parties' arguments in turm.

According to the Ohio Rules of Civil Frocedure there are certain defenses that may

be msde by motion. Civ. R.12(B). Civil Rule 12(B)(1) allows for a motion to dismiss

based on tfte defense of lack of jurisdiction over the subject matter. After a party files a

Civil Rule 12(B)(1) motion to dismiss, the trial court must detennine whether the

cornplaint contains allagations of a cause of action that the trial court has authority to

decide_ Crestmost Cleveland Partnership v. Ohio Deparlment of Healrh (2010), 139 Ohio

App:3d 928, 936, 746 A.E.2d 222, 227-228. Ftutherntore, the Ohio Supreme Court has

poted that the "trial com't is not confined to the allegations of the complaint when

determiaing its subject matter jurisdiction pursuant to a Civil Rule 12(13)(1) motion to

I
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dismiss, and may cnnsider ntaterial pertinent to such inquiry. Southgate. Development

Corp, v. Columbia Gas ZS'ansmtsston Corp.. (1976),48 Ohio St.2d 211, 358 N.E.2d 526,

paragraph one of the syllabus. This Court notes that it will take,jndicial notice of the

location of thcpropertiesinvoIved as agreed to by a[1 parties during oral argument on June

18, 200g

Civ.R.12(B)(6)allows a motion to disntiss based on the defense of failure to state a

claim upon which relief can be grante& A motion to disuniss pursaant to Civ.R..12(BX6}

Judge NeLse1 J. SegeC^r^^cvuft
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carries a heavy burden. This motion will only be granted when.it appea?s "beyond doubt

from the complaint that the Plaintiff ean prove no set of faets entitling him to iecovery."

State ex rel. Bush v: Spurlbck(1989), 42Ohio St.3d 77 at 80. Tha eaurt must also

`°presume that all faotnal allegations of the compla;»t are trae anllmai€e all reasonable

inferenees in favor of the non-moving party." M-itchell v Lawson M'alk Company (1988),

40 Obio St.3d 190, at 192.

In resolving aGYv.R 12(I3)(6)motion to dismiss, the trial oourtmay consider only

the statetnents and facts contained in,the pleadings and may not consider or rely on

evidenceoutsidetheoompiaint. EstateofShermanv. M17hon(1995), 104OhioApp.3d.

614, 617; b62Iq.E.2d 1098,1100. When a moflon to dismiss presents matters outside the

pleadings, the trial court mayeither exclude the extraneous matter from its consideration or

treat'the motion as one for sunngary judgment and dispose of it pursaant to Civ.R.56.

Powell v. Yotys. Sater, Seymour & Pease (1998), 131 Ohio App.3d 681, 723 N.E.2d 596.

With regard to Defendant's_ argument that Plaintitf's' laek standing, R.C: 2721.03

confers standing on "any pemm ... wliose rig'nts, status, or other legal reiafions are

3



affected .. by ... a municipal ordioance" to file a declaratory a¢tion cballenging the

validity ofthe ordinancc. In addition4 the tcrrns of the R.C. 2721.03 seE farth that its

provisions "ate remedialand sbail be liberally construed and administered."

Plaintiff§ allege that Defendant's rewning of the Martin-Bake Property will cause

Plaintiffs to suffer a loss of investment backed expectations. Defendantargues that

because Pla9ntiffs' properties are located in the City of Monrce, not witbin the municipal

boundaries ofthe CityofMiddletown, Plaintiffs do not have standing to challenge

Defendant's.enaettnents.

__.-° ---- -._

328 N.E 2d 263 for the proposition that sutmtinding property ox'ners, such as PlaintiB's, do

not have a legallyprotected interestt.hat4vould confer standing to challenge the application

of Defexidant's ordinances totbe Martin-Bake Property as constituttonally invalid.

However, this Court does not find Defendant's argument peisuagive•

The plaintitl's in Driseolt'filed an injuncti,on as a colIateral attack on a declaratory

judgment doree decided two yeara earlier. The Ohio Supreme Court held that surrounding

property ownerawere not necessary parties to a declaraWry judgmant action chaiiengoig

the constitutionality of a township zoning ordinance as it applied to a specific pmml of

property. Id. Unlt7ce thc rostant oase, the plaintiffs in Ihiscott were not alleging that they

were advecselyaffeeted by the rezoning, but that the rezoning ordinance was void for

faalure to jointheplaintiffs as necessaryparties.

Defendant also cites Karches v C#y of Cincianati (1988), 38 Ohio St.3d 12,526

N.E_2d 350 in support of its argumcnt. Defendant argue.s that Karc-%a requires a.

4

Defendantrelieson Drisewil v. Austin Town Assoetation (1975), 42 Ohio St.2d 263,

it



controversy arising out of the application of the zoning legislation to Plaintiffs' property

ratherthan the Martin-Bake PtopeRy in order to confer standing to Plaintiffs. However,

the OMo Supreme Court was not addressing Ate issue ofdeelaratoryjudgment. Rather, the

Oh.io Supreme Court ezpiainod'the means of analysis for a R.C. 2506 administrative

appeal. The holding in Karches states that a declaratoryjudgtnent action is ripe for review

only after the oourt determines that an acheal controversy exists. Therefore, Defendant's

reliance in Karehes is also nrisplaced. The Ohio Supreme Court in Karches examined the

issue of ripeness, not standing.

In support of their argeatent, Plaintifl's cite 3oseph Airport Toyota, Inc. v. Yandalta,

2nd Dist. No. 18904, 2002-Ohio-928. In Joseph, the plaintiff.alleged that the otdipance

rezoning the adjacdtt property reduced the value of its ownproltretty. Id. The cxiurt held.

that the trial court errad whan it dismissed the-plaintiff' s complaint for lack of standing.

befendant distinguishes 3oseph fimn the instant case beeausetheplaiartiffinJoseph owned

property within theCity of Vandalia, where the rezoning occtAred. However, this Court

does not find that a jurisdictional boundary extinguishes Plaintiffs' standing to bring the

d¢dge Idtd,iedJ. Sage
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instant action.

In the present case, Plaintiffs have alleged a legallyprotected interest in the

rezoning of the Martin-Bake property. "Persons whose property rights are directly affected

by a statute or ord'ntauce are ... entitled to a declatatory determination a's to the validity of

the statute or ordinanoe." Witson=v. Cincinnatt (1960), 177 Ohio St. 104, 108, 168 N.E.2d

147,149, quoting 174 A.LR. 561, Section 8. Therefore, because Plaintiffs have alleged

that they are "affeeteS by, or material:y interested ir., a statute or ordinance, and that [they

s



have] a justiciable cause coneenting such law" tlv.s Court should confer staadiag. Pack v.

Clevelartd (1982), I Ohio St.3d 129,131, 438 N.E.2d 434, 437..

This CGSurt will now address Defendant's seeond argument. Defendant argues that

this Court does nothave jutisdiction over Ptaintifls' first cause of action. In their first

cause of action,-Plaintiffs alIege that Defendant's rezoning of the Martin-Bake Proporty is

unconstitutional and has no relation to the health, safety and welfarc of the Cityof.

Jedye Mtc^el J. $e^e
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Middletown.

This Court begins with the presnise that all zoning ordinances are presumed

constitnkional. Cent. lllotors Corp. v. PepperPikr (1995), 73 Ohio St.3d 581, 583-554, 653

N,E.2d 639, 641-643. Theparty challenging an ordinatce bears, at all stages of the

prooeerlings, the bunden of dcmonstr.ttiag that the provisiott is uncons6tutional, Ketehel v

Bainbr8dge 71vp. (1990); S2 Ohio St3d 239, 557 N.E.2d 779. ht oidex to invalidate a

zoning ordinance on ounstitutional gaounds, Plaintiffs must establish, beyaud fair debate,

that the zoning classification denies them aneconomically viable use of the zoned property

and that the zoningclassification fails to advance a legitimate governmental interest.

GeriJo, Ina v. Fairfield (1994), 70 Ohio St3d 223,638 N.E.2d 533, syllabus. "A oourt

may substituf,e its judgmentfor that of the loeal governing body only when a munieipality

exercises its aoning power in auarbitrary, confiseatory or nnreasonable 2nanner whioh

violates constitutional guaranties.°" Ger{jo, 70 Obio St.3d at 226,638 N.E2d at 536.

"[T]he cowt can not usurp the legislative fimction by substituting its judgment for that of

the council. Municipalgoverning bodies are better qnalifiedxbecause of their knowledge of

the situation, to act upon these matters than are the courts. .. ."i'he legislative, not the

6



judicial, amhorityis char-gedwith the duty of determiningthe wisdom ofzosing

reguiations, and the judicial judgmectt is not tobe sut+stituted for the legistative judgment

in any case in which the issue or matter is fairly debatable" iY'illot4 t{ B'eachwood (1964),

175 Ohio St. 557, 560,1971Q:E.2d 201, 203-204.

In the instarjt ease, Plaintiffs make a broad allegation that Defendant's zoning is

unc.onstitutional as it has no relation to the health; safety or welfsre, ofthe City of

Nliddletown. Defendant argues that Plaintiffs have nota4leged any faets suf fieient to

overcome the s[rong presumption that Defendant's ordinances are consiitutionaL

Moreover, Defendant argues that Plaintiffs caunot demonstrate an abuse of power because .

Defendant's decision was directed to the Martin-Bake property, not P1aintifPs' property.

This Court finds Defandarat's argumentspersuasive. 1'isintiffs have not alleged safEeiont

JudgeMiehaeiJ Sege
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faets demonstrzNtrg that the Defendant's ordinattces are uneonstitutional. Therefore,

Piaintiffs have failed to state a elaun upon which reHefmaybe grattted under their first

cause of action.

With respect to Plaintiffs' second cause of action, Defendant argnes that Plaintiffs

have failed to state a claim upon which relief'can be granted beeause Piaintiffs have not

ailegeda compensable taking of their property. There are two types of regplatory actions

that are considered per se takings for Eillh Amendmentpurposes: Lingle v. Chevron

U.S.A.. fnc. (2005), 544 U.S. 528, 538,125 S.Ct. 2074. See, a1so,State ex rel. Shetly

MaterFals, !rrc V. Clark GY}t Bd ofCommrs.,115 Ohio St.3d 337, 2007-Ohio-5422, 1 18.

The first type of per se taking involves governmentai regulatiens that ne.use an owner to

suffer a pe.,nanent physical invasion of his property. See, Loretto v. Teleprompter
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Manhattan CA TyCorp:. (1982), 458 U.S. 419, a35-40,102 S:GY. 3164. The second type

ofper se talftinvolves govermnental rogalations that deprive the owner of all

eoonomicaliy beiteficial ose,ofhis property. See, Lucas v. South Carolina Coastal Cowncil

(1992), 505 U.9.1003,1019,112 S:Ct. 2886.

The thiidtype oftakings analysis is for pattial talangs governed by Penn Cent.

Transsp. Ca v1Yew York City (1978), 438 U.S..104, 98 S:Gt. 2645. ThePenn Centrat

analysis applieswhen there is no physical invasion of the plaintiff s property and the

regulation deprives the propartyof Ioss than 100 peicent of its econonticallybene8cial use.

ShelkyMaterials at 119. Couras should:consider the following three factors when

deternniningwhether apartiai.regulatory taking has occttrted: (1) the.economic impact of

the regulationon tlte elaimant, (2) the extent to w}rich the seguiation has intorfered with

distinct invcstment-backed expectations, and (3) the character of the govemmental action.

Penn Centrad at 124:

Regarding the first type of per se taking, a regulatory action.that.results in a

pennanent physical invasion, P1aintlfEs have not made any allegations tbat they suffered a

physical invasion of their property. In addition, with regard to the seeond type ofper se

taking, Piaintiffs.have not alleged that Defendant's regulation deprived them of aIl

eoonomic use of thoir property. Therefoxe,. Plaintiffs have not stated a claim under the per

sa taking analysis.

However, this Court must still address the partial taking issue raisad in Plaintifl's'

second canseof action. Defendant argues that Plaintiffs' second cause of action fails to

8



allege a claim upon which relief can be:granted undesPenn Ceetral. Defendant oites to

two Ohio Supreme Court decisions in support of its argament

In Skelly, the property owner's mandamus claim was based on the assertion that an

involuntary taldng had oeomred when the board of zoningappeals denied a conditional-nse

permit to inine sand and gravel. T7ie Ohib Supreme Court upheld the appellate court's

decision to deny the writ because theteivas `S.io undue burden" on the plaintiff's property.

Id. at 140. 3`he Court reasoned that because the county.zoning boacd's denial ofthe

conditional-use permit did not deny the plaintiff of all eironomioally viable use of its

property, acompemable taking did not otx.nir. Id at ¶ 41.

Defendant also cites the Ohio SuptcmeCourt's disoassion ofPenn Central in

Juc^[Mla4eelJ.Suge
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'Gilfrwur Reallj, Inc. Y. City ofibiayfieldHeighfs,119 Ohio St3d 11, 891 N.E.2d 320,

2008-Ohio-318 i. In Gilmour, the plaintiff owned commemially zoned property in the City .

of Ivtayf•teld Heights. The City of Mayfield Heights planned to rezone plaintiifs property

frotn commercial to residentiaL Id. at 13, The plsitttiffalleged that the City of Mayfield

Heights' plan to rezone the property constituted a taking becaase the rezoning den{ed

plaintiff "'the economical[ly] viable use of the properties as fitj planned and interfered

with [its] investnxent backed expectations." Id. Because the plaintiffhad distinct

investment-baelced expectations to develop the property, the Court found that plaintiff

court proceedvnder the aitalysis in PertmCentral. Id. at 16.

Defendant argues that the facts of the instant case are similar to that of Shelly and

distinguishable from the facts of Gilmour. The Penn Central analysis instructs this Cowt

to first examine the character of the Defendant's action. As in Shelly, Defendant argues

9



that the characEer of rezoning does not place any undue burden upon Plaintiffs' property.

With regard to the economic eftbct of the reguiation on the property, Defendant argues that

the legislation is not directed.to Plaintiffs' property. Therefbre, Defendant argues, the

zoning or property in another jurisd)ctiondoes not amount to a taking or a right to

cmnpensaGon Finally, Defendant argues that P1ai[ttiffe, as a matter of law, cannot allege

that they have.been deprived of their distiact investment backed expectstions because the

legislation does not interfeeu with the development or use of their pmperties.

In response, Plaintiffs argue that this Court must conduct a faetual inquiry in order

Jmi^ Mtekaol J. 8aqe
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to determine whether a partial taking has occurred under Penn Central. However,

Defendant argues that before a factuat analysis as to whether the govenunentat negrdation

constitutes a taking, there must be regulauon of the Plaintiffs' property. Defendant argues

that, in the instant case, there is no regula8on that burdens Plaintiffs' property because that

property is outside the City of Middletown. This Court agrees with Defendant's

arguments. Plaintiffs'. seaond cause of actlon fails to state a claim upon which relief may

be granted.

With regard to Plaintiffs' third cause of action, this Court has already found that

Plaintiffs have failed to allege a taking. However, Defendant argaes that eVen if Plaintiffs

did allege a taking, thewrit of mandamus sought by Plaintiffs is unavailable as a matter of

law. Plaintiffs ask this Court for a writ of mandamus compelling Defendant to commence

appropriation procoed'rngs. To obtain issuance of a writ of mandamus, it must be shown

that there is: (1) a clear legal right to the reGefrequested; (2).a clearlegat duty onthepart

of the respondent to perform the official act requested; and (3) that the relator has no

iu
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adequatere[nedy in dxe ordinaiy oomse of law. State exreL BoardwatkShopping Ctr., Inc.

v. Cuurt ofAppeal3^for Cuyahoga GYy. (1990), 56 Ohio St.3d 33, 34, S64 N.E.2d 86.

Dofe,udsnt argues that Plaintiffs have no rigBt to a V3rit of Mandamus because the

City of Middletown may not appra,priate limperty IocatetIoutside its jurisdiotional

botmdaries. Defendant argues that Brftt v City ofColumbus (1974), 38 Ohio St.3d 1, 309

N.E.2d 412, isapplicable to the instant case. In Britt, the Ohio 3npieme Court held that

the powers of local self-govennnent, granted to a niunicipality by Section 3 of Article

XV'lII ofthe Ohio Constitution, do not include thepower of eminent domain beyond the

geogaphical limits of the municipality. Id. at paragraph oae of syllabus. liowever,

Plaintiffs argue that Briu has no applicability to the instant case becaase there is a

distinction between appropriation and inverse condemnation. Specifically, Plaintiffs state

the Defendant mischaracterizes the remedy forregulatory takings as tantamonnt to eminent

domain.proeeedings for the appropriation of property by the state. Nevertheless, Deftdant

argoes that there is no distinction..

In the instant case, Plaintiffs request this Court to order Defendant to proceed with

an appropriation action under Title 163 of the Ohio Revised Code, entitled "Appropciation

of Property." Defendant states that the Code does not distinguish betweon "inverse

condemnation" and "approptiation." R.C. 163.63 states:

Any reference in theRevised Code to any authority to acquire real
property by 'condemnation' or to take real property pursuant to a
power of eminent domain is deemed to be an appropriation ofreal
property pursuant to this chapter and any such taking or acquisition
shall be made pursuant to this chapter.

TT



T7terefore, Defendant argues, underBrfttPlaintiffs cannot compel Defeaadaat to appropriate

their properties hecause Aefettdantmay npt apprapriate property outside its municipal

jorisdiction. This Cowf:agrees witb, Defendant's argum.ents and finds that Plaintiffs have

failed to state a claim upon qthioh retiefmay be gantsd ixnder their thisd cause'of aation

IT IS ORDERSD, ADJUDGED AND DEC.L2EED that Defendaat's motion to

dismiss puramat to civ.R. 12(Bxl) and (B)(¢7 is GItAN'rED.

This is;a fiual appealabie order. There is not just cause for delay.

SO QRDItRED.

Kchaet J- . . 6 Judge



Copies to:

Iay C. Bennett
At'tordeyforPlaintiffs
5995 Fairfield Road, Suite S
Oxfoxd, Ohio 45056

Michael P. Maaana
.4ttorneyfor Ptaintiffs
220 South Monument Avenue
Hmnilton, Ohio 45011

Robert T. GeUring
Brian Hurley
Attorneys for Defendant
Crabbe Bmwn & James, LLP
30 Garfield P1ace, Suite 740
Cincinnati, Ohio 45202

Leslie Scott Landen
Sara.& Mills
Al3orneys fir' r Ilefendant
One Donharn Plaoa
Middletown; Ohio 45042

aagebnkhaei.i ^
c^yA t+^c

s
mR

BntkrCwnry.ohG,

13



Art. I, § 16 CONSTITUTION OF OHIO 108

unconstimtional, the duty to pay a tax being a public duty
and not a debt: In re Flynn, 23 NP(NS) 113, 31 OD 538.

27. (1940) Fines or penalties arising from a viol'ation of
the penal laws of the state are not debts within the mean-
ing of this section, and imprisonment for failure to pay a
fine is not an unconstitutional imprisonment for debt: 1940
OAC No.2424.

§ 16 Redress in courts.
All courts shall be open, and every person, for

an injury done him in his land, goods, person, or
reputation, shall have remedy$y due course of law,
and shall have justice administered without denial
or delay.

[Suits against the state.] Suitsmay be brought
against the state, in such courts and in suchman-
ner, as may be provided by law.

(As amended September 3, 1912.)

Cmss-References to Related Sectiom

Civil actions, RC § 2307.01 et seq.
Court of claims; state ligbility, RC § 2743.01 et seq.
Political subdivision tort liability, RC § 2744.01 et seq.

Comparative Legislation

Due process, U.S. Const. Amend. V; Amend. XIV

Text Discussion
Actions. 1 Anderson Fam. L. § 15.1 et seq
Immunities in general. Premises Liability § 10.18
State government liability. Premises Liability §§ 10.18-

10.22
Suits against state. 2 McDermott § 25-11B

Research Aids

Due process:
O-Jur3d: Bus Rel § 896; Const L§§ 413, 447, 484, 498,

502, 524, 526, 630, 646, 649, 661; Conirib, Indem
& Subrog § 83; Crim L§ 10; Elect § 223; Foods §
51; Jud S § 9; Jury § 12

Am-Jur2d: Const L §§ 804-859
C.J.S.: Const L §§ 945-976

Enemy alien s right to sue in wartime:
O-Jm'3d: war § 1
Am-Jur2d: Const L § 719
C.J.S.: Const L§§ 667, 703

Redress in courts:
O-Jur3d: Actions §§ 23, 33; Aliens §§ 5, 19; Arb & A

§ 16; Fam L§§ 837, 865; Gov Tort Liab § 1; Parties
§ 2; State § 187

Am-Jur2d: Const L §§ 526-532
C.J.S.: Const L§§ 946, 968

West Key No. Reference
Const Law 251, 251.5, 251.6

ALR

Contracting party's right of redress for fraud as affected
-by his own breach of the contract before discovering
the fraud. 13 ALR2d 1248.

Immunity of public officials from personal liability in civil
rights actions brought by public employees under 42
USCS § 1983. 63 ALRFed 744.

State or loeal governmental unit's liability for injury to

private highway construction worker based on its
own negligence. 29 ALR4th 1188.

Law Review
Can municipal immunity in Ohio be resurreoted from the

sewers after Haverlack v. Portage Homes, Inc.? Com-
ment. 13 CapitalULRev 41 (1983).

Claims against the state of Ohio. Editorial Note. 36 CinL-
Rev 239 (1967).

Defoctively designed highways. Steven J. Erlsten. 16
ClevMarLR 264 (1967). -

Exclusion of plaintiffs from the courtroom in personal in-
jury actions: a matter of discretion or constitutional
right? Allen P. Gmnes. 38 CaseWResLRev 387
(1988).

Govemmental immunity in Ohio: common law doctrine
or constitutional prohibition. Note. 3 CapitalULRev
134 (1974).

How open is open? The development of the public access
doctdneunder state open court provisions. Com-
ment. 60 CinLRev 1307 ( 1992).

A judicial Janus: Meyer v. Nebraska in historical perspec-
tive. William G. Ross. 57 CinLRev 125 (1988).

Municipal immunity in Ohio-how much wrong can a
municipality do? Note. 15 ToledoLRev 1559 (1984).

The new breed of municipal dog control laws: are they
constitutional? Comment. 53 CinLRev 1067 (1984).

Nishiyama v. Dickson County: the sixth cimuit finds an
exception to Parratt v. Taylor for deprivation of sub-
stantive due process rights. Note. 15 NoKyLRev 359
(1988).

Ohio sovereign immunity: long live the king. Comment.
28 OSLJ 75 (1967).

The Ohio sundry claims board. John P. Walsh. 9 OSLJ
437 (1948).

Parent-child tort immunity law in Ohio. Comment, 18
AkronLRev 667 (1985).

Peeblea v. Clement: ereditors' prejudgment remedies un-
der attack in Ohio. Note. 10 CapitalULRev 397
(1980).

Sexual harassment in the workplace: a new frontier in the
law of torts. James D, Dennis. 19 ONorthLRev 613
(1993).

Sovereign immunity abregated in Ohio: Krause v. State.
James B. Wilkens. 21 ClevStLRev 25 (1972).

Sovereign immunity - an argument con. Steven A. Sin-
dell. 22 ClevStLRev 55 (1973).

Sovereign immunity - an argument pm. Robert F. How-
arth, Jr. 22 ClevStLRev 48 (1973).

State constitutions' remedy guarantee pmvisionsprovide
more than mere "lip service" to rendering justice.
Comment. 16 ToledoLRev 585 (1985).

State liability for injuries inflicted by parolees. Comment.
56 CinLRev 615 (1987).

The unconstitutionality of sovereign immunity in Ohio-
last stand for the illegitimate king. Commentary. 18
Toledo 77 ( 1986).

CASE NOTES AND OAG

INDEX

Alienation of affections, 86, 98
Amatory actions abolished, 18, 92
Child abuse, inununity of those reporting, 73,
Collateral source rule, 5, 9.1
Commitment proceedings, 31, 55
County liability, 33, 46, 118
Deadman s statute, 101



Article RVIII, Ohio Constitution - Ballotpedia http://ballotpedia.org/wild/index.php/Article_X VIII,_Ohi o_Constitution

villages. All such corporations having a population of five
thousand or over shall be cities; all others shall be villages.
The method of transition from one class to the other shall be
regulated by law.

Amendments

(Adopted September 3, 1912.)

Section 2

Text of Section 2:

General and Additional Laws

General laws shall be passed to provide for the incorporation
and government of cities and villages; and additional laws
may also be passed for the government of municipalities
adopting the same; but no such additional law shall become
operative in any municipality until it shall have been
submitted to the electors thereof, and affirmed by a majority
of those voting thereon, under regulations to be established by
law.

Amendments

(Adopted September 3, 1912.)

Section 3

Text of Section 3:

Powers

Municipalities shall have authority to exercise all powers of
local self-government and to adopt and enforce within their
limits such local police, sanitary and other similar regulations,
as are not in conflict with general laws.

Amendments

(Adopted September 3, 1912.)
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CONSTITUTION OF OHIO 116Art. I, § 18

giance or loyalty as in violation of privileges and im-

munities clause. 18 ALR2d 309.

Nomination, invalid special privilege as granted, and
equal protection of law as violated, by delegation to

private persons or organizations of power to appoint

or nominate to public office. 97 ALR2d 378, 382.

§ 18 Suspension of laws.

No power of suspending laws shall ever be exer-
cised, except by the general assembly.

Research Aids
Suspension of laws:

O-Jur3d: Const L § 303
Am-Jur2d: Const L§§ 98, 371, 407
C:J.S.: Const L § 3

West Key No. Reference
Const Law 1

CASE NOTES AND OAG
1. (1923) The amendment to the home-rule charter of

the city of,Cleveland, adopted in 1921, was not a suspen-
sion of law: Hile v. Cleveland, 107 OS 144, 141 NE 35.

2. (1914) The provisions of the civil service law (GC §
486-1 [RC § 124.01] et seq) authorizing the civil service
commission under certain defined c3rcumstances to omit
competitive examinations are not repugnant to this section:
Green v. Civil Service Conan., 90 OS 252, 107 NE 531.

3. (1873) The authority conferred upon commissioners
of counties and trustees of townships to grant general and
speclal permission fbr animals named to run at large, as
conferred by § 2, of the act of April 13, 1865 (62 v 185;
see GC § 5811 [RC § 951.04] et seq), was within the scope
of legislative power, and does not conflict with this section:

Fox v. Fox, 24 OS 335.
4. (1902) Provisions in local option statutes authorizing

the residents of a district to determine for a limited period
whether intoxicating liquors shall or shall not be sold in
such district, and providing for another determination at
the expiration of such period, do not violate this section:
Lloyd v. Dollison, 3 CC(NS) 328, 13 CD 571.

5. (1927) Only the general assembly may exereise the
power of iuspending laws. The operation of a section of
the General Code may be suspended by the terms of a
provision properly included in an appropriation act during
the life of such act, which cannot exceed two years: 1927

OAG p.718.

Cross-References to Related Sections

Appropriation of property, RC § 163.01 et seq.
Eminent domain proceedings for registered land, RC §

5309.71 et seq.

Ohio Constitution
Appropriation of right of way by corporation, Ohio Const.

art. XIII, § 5.

Comparative Legislation

U.S. Const., Amend. V
U.S. Const., Amend. XIV

Text Discussion
Appropriation of property. 2 Ohio Civ. Prac. Ch. 21
Eminent domain generally. 2 McDermott § 25-31A

Jurors. 5 Ohio Civ. Prac. Ch. 176
Property rights. 1 Anderson Fam. L. §§ 12.1-12.9
Souroes of the right to trial by jury. 5 Ohio Civ. Prac. §

174.02
Will, power to make as protected by the constitution. 1

Page on Wills § 3.1 et seq
Will, power to revoke. 2 Page on Wills § 21.1

Research Aids
Private property to be held inviolate:

O-Jur3d: Const L§§ 277, 426, 484, 485, 31,
^ 36939440,

497-

502, 504, 505; Em Dom §§ 2, 11, 13,
48, 101, 103, 105, 109, 113, 117, 121, 122, 135, 146,
186, 240, 255, 256, 260, 263, 275, 277, 278, 350,
359, 365, 378, 474; Highways §§ 77, 244, 250, 253,
262, 281, 282, 364, 502; Prop § 20; Sch §§ 32, 201;
Spec A§ 13; Tax § 1047; Water §§ 72, 332, 423, 536

Am-Jur2d: Const L §§ 580-586
C.J.S.: Const L § 228 et seq

West Key No. Referencre
Const Law 92 et seq

ALR
Abutting owner's right to damages for limitation of access

caused by conversion of conventional road into lim-

ited-access highway. 42 ALR3d 13.
Compensation for condemning public utility plant. 68

ALR2d 392.
Compensation for federal taking of private road or right

of way for use as public road. 36 ALRFed 515.
Eminent domain: industrial park or similar development

as public use justifying condemnation of private prop-
erty. 62 ALR4th 1183.

Eminent domain: measure and elements of damages or
crompensation for condemnation of public transporta-
tion system. 35 ALR4th 1263.

Excessiveness oradequacy of damages awarded for non-
ecronomic loss caused by personal injury or death of
parent. 61 ALR4th 251.

Excessiveness or adequacry of damages awarded for non-
economic loss caused by personal injury or death of
spouse. 61 ALR4th 309.

Excessiveness or adequacy of damages awarded fbr par-
ents' noneconomic loss caused by personal injury or
death of child. 61 ALR4th 413.

Measure and elements of damage for limitation of access
caused by conversion of conventional road into lim-
ited-access highway. 42 ALR3d 148.

Method of detennining rate of interest allowed on award
to owner of property taken by United States in emi-
nent domain proceeding. 56 ALRFed 477.

§ 19 Inviolability of private property.

Private property shall ever be held inviolate, but
subservient to the public welfare. When taken in
time of war or other public exigency, imperatively
requiring its immediate seizure or for the purpose
of making or repairing roads, which shall be open
to the public, without charge, a compensation shall
be made to the owner, in money, and in all other

cases, where private property shall be taken for
public use, a compensation therefor shall first be
made in money, or first secured by a deposit of
money; and such compensation shall be assessed by
a jury, without deduction for benefits to any prop-

erty of the owner.
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U.S. Constitution - Amendment 5

Amendment 5 - Trial and Punishment, Compensation for Takings

«Back I Table of Contents I Next>>

No person shall be held to answer for a capital, or otherwise infamous crime, unless on a presentment or
indictment of a Grand Jury, except in cases arising in the land or naval forces, or in the Militia, when in
actual service in time of War or public danger; nor shall any person be subject for the same offense to
be twice put in jeopardy of life or limb; nor shall be compelled in any criminal case to be a witness
against himself, nor be deprived of life, liberty, or property, without due process of law; nor shall
private property be taken for public use, without just compensation.

Notes for this amendment: Proposed 9/25/1789
Ratified 12/15/1791

«Back I Table of Contents I Next>>
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U.S. Constitution - Amendment 14

Amendment 14 - Citizenship Rights

«Back I Table of Contents I Next>>

1. All persons born or naturalized in the United States, and subject to the jurisdiction thereof, are
citizens of the United States and of the State wherein they reside. No State shall make or enforce any
law which shall abridge the privileges or immunities of citizens of the United States; nor shall any State
deprive any person of life, liberty, or property, without due process of law; nor deny to any person
within its jurisdiction the equal protection of the laws.

2. Representatives shall be apportioned among the several States according to their respective numbers,
counting the whole number of persons in each State, excluding Indians not taxed. But when the right to
vote at any election for the choice of electors for President and Vice-President of the United States,
Representatives in Congress, the Executive and Judicial officers of a State, or the members of the
Legislature thereof, is denied to any of the male inhabitants of such State, being twenty-one years of
age, and citizens of the United States, or in any way abridged, except for participation in rebellion, or
other crime, the basis of representation therein shall be reduced in the proportion which the number of
such male citizens shall bear to the whole number of male citizens twenty-one years of age in such

State.

3. No person shall be a Senator or Representative in Congress, or elector of President and
Vice-President, or hold any office, civil or military, under the United States, or under any State, who,
having previously taken an oath, as a member of Congress, or as an officer of the United States, or as a
member of any State legislature, or as an executive or judicial officer of any State, to support the
Constitution of the United States, shall have engaged in insurrection or rebellion against the same, or
given aid or comfort to the enemies thereof. But Congress may by a vote of two-thirds of each House,
remove such disability.

4. The validity of the public debt of the United States, authorized by law, including debts incurred for
payment of pensions and bounties for services in suppressing insurrection or rebellion, shall not be
questioned. But neither the United States nor any State shall assume or pay any debt or obligation
incurred in aid of insurrection or rebellion against the United States, or any claim for the loss or
emancipation of any slave; but all such debts, obligations and claims shall be held illegal and void.

5. The Congress shall have power to enforce, by appropriate legislation, the provisions of this article.

Notes for this amendment:
Proposed 6/13/1866
Ratified 7/9/1868
Note
History
Article 1, Section 2

<<Back I Table of Contents I Next>>
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Lawriter - ORC - 163.63 Condemnation - eminent domain. Page 1 of 1

163.63 Condemnation - eminent domain.

Any reference in the Revised Code to any authority to acquire real property by "condemnation" or to
take real property pursuant to a power of eminent domain is deemed to be an appropriation of real
property pursuant to this chapter and any such taking or acquisition shall be made pursuant to this

chapter.

Effective Date: 2007 SB7 10-10-2007

http://codes.ohio.gov/orc/163.63 3/4/2011
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