@&WNA L

IN THE SUPREME COURT OF OHIO

STATE OF OHIO EX REL.
WAYNE T. DONER, ET AL.,

Relators,

V.

SEAN D. LOGAN, DIRECTOR
OHIO DEPARTMENT OF

NATURAL RESOURCES, ET AL.,

Respondents.

Case No.: 2009-1292

Master Commissioner Campbell

RELATORS’ MOTION FOR LEAVE TO FILE SUPPLEMENT TO

PRESENTATION OF EVIDENCE

Bruce L. Ingram (0018008)
(Counsel of Record)

Joseph R. Miller (0068463)
Thomas H. Fusonie (0074201)
Kristi Kress Wilhelmy (0078090)
Martha C. Brewer (0083788)

Vorys, Sater, Seymour and Pease LLP

52 East Gay Street
P.O. Box 1008
Columbus, Ohio 43216-1008
Tel.: (614) 464-6480
- Fax: (614) 719-4775
blingram@vorys.com
-jrmiller@vorys.com
thfusonie@vorys.com
kkwilhelmy@vorys.com
mcbrewer@vorys.com

Attorneys for Relators

‘ MAR 10 2011
CLERK O Cougr

SUPRERIE COURT oF OHiD !

William J. Cole (0067778)

{Counsel of Record)

Mindy Worly (0037395)

Jennifer S.M. Croskey (0072379)
Assistant Attorneys General

30 East Broad Street, 26" Floor
Columbus, Ohio 43215

Tel: (614) 466-2980

Fax: (866) 354-4086
william.cole(@ohioattorneygeneral. gov
mindy. worly@ohioattorneygeneral.gov
jennifer.croskey(@ohioattorneygeneral.gov

‘Dale T. Vitale (0021754)

Rachel H. Stelzer (0083124)

Daniel J. Martin (0065249)
Assistant Attorneys General
Environmental Enforcement Section
2045 Morse Road # D-2

Columbus, Ohio 43229

Tel.: (614) 265-6870; Fax: (614) 268-8871
dale.vitale@ohioattorneygeneral.gov
rachel.stelzer(@ohioattorneygeneral.gov
daniel. martin@ohioattorneygeneral.gov

Attorneys for Respondents



MEMORANDUM IN SUPPORT

Pursuant to S. Ct. Prac. R. X1V, Sec. 4, Relators, by and through their counsel,
respectfully move this Court for leave to file a. supplement to their Presentation of Evidence.
The supplement consists of evidence concerning two severe flood events that have, and continue
to, interfere with Relators’ use and enjoyment of their land. It consists of the affidavits of two
- Relators and an affidavit of an aerial photographer who photographed the most recent flooding.
No prejudice to Respondents will result from this Court permitting Relators. to file the requested
supplément, attached hereto as Exhibits 1, 2 and 3.

In support of this Motion, Relators state that after filing their Presentation of Evidence on
June 1, 2010, Relators experienced severe flooding of their lands, beginning on orabout
February 17,2011, Third Supp. Aff. of Wayne T. Doner at 49 4-7, 12-13 & Exs. A-C, G,
attached hereto as Ex. 1; Supp. Aff. of Janet K. Doner at ¥ 4, attached hereto as Ex. 2. Ten days
later, beginning on or about February 28, 2011, Relators again experienced severe flooding of
their lands. Third Supp. Aff. of Wayne T. Doner, 97 8-13 & Exs. D-G; Supp. Aff. of Janet K.
Doner at §f 5-6 & Ex. A; Aff. of Sonny Wicks at 1Y 2-3 & Ex. A. Indeed, the ongoing flooding
beginning on or about February 28, 2011, was the worst flooding some Relators had ever
experienced, even worse than the severe flooding they experienced in 2003. Because evidence
of this recent severe flooding is relevant to this Court’s determination of the pending claims,

- Relators seek leave to supplement their Presentation of Evidence.

To prevail in this action, Relators must show a taking (i.c., a “direct encroachment upon
land, which subjects it to a public use that excludes or restricts the dominion and contrél of the
owner over it”). State ex rel. Gilbert v. City of Cincinnati, 2010-Ohio-1473, 9 29 (affirming

grant of writ of mandamus to compel city to commence appropriation proceeding to compensate



relators for taking their property where city had repeatedly caused sanitary-sewer to overflow
onto relators’ property) (quoting Norwood v. Sheern (1933), 126 Ohio St. 482, 186 N.E. 102,91
of syllabus). Under Ohio law, “any physical interference by another with the owner’s use and

. enjoyment of his property is a taking . . . .” /d. In determining whether a taking has occurred,
courts may consider the recurring nature of the interference. See id. See also Masley v. Lorain
(1976), 48 Ohio St.2d 334, 336, 358 N.E.2d 596; Mansfield v. Balliett (1902), 65 Ohio St. 451,
471, 63 N.E. 86.

Here, Relators claim that ODNR’s actions in converting the old 39.4-foot spillway into a
500-foot spillway and its on-going lake-level management practices cause increased flooding
downstream, not only in the number of parcels and acres impacted, but also the frequency of the
flooding, and the duration of the ﬂooding. Evidence of the flooding of Relators lands in 2011 is
relevant to demonstrating the increased severity (in acreage, duration, and intérference with use
and enjoyment of the property, including the loss of access) and frequency of flooding.! Indeed,
a'lny evidence of flooding after the new Spillway and ODNR’s, at least annual, decisions
regarding lake-level management, whether that flooding occurred in 2003, 2005, 2008, 2009,
2010, or 2011 is relevant for purposes of establishing a taking and the magnitude of ODNR’s
interference with Relators’ use and enjoyment of their properties.

When faced with evidence of severe flooding in 2010, ODNR opposed its introduction on
the basis that such evidence was cumulative and the deadline for evidence has passed. Mot. to
Strike dated June 18, 2010, at 7-8. This Court rejected ODNR’s position and allowed the
admission of the evidence. Entry dated July 13, 2010, Undoubtedly, as it did previously, ODNR

will oppose the introduction of the evidence of severe flooding in 2011. And as this Court did

' 'This Court has considered similar cvidence of recurring inundation relevant in continuous
trespass actions as well. See Valley Ry. Co. v. Frantz (1885), 43 Ohio St. 623, 627, 4 N.E. 88.



previously, ODNR’s .positior_l should be rejected and the evidence should be allowed. This Court
should not select an arbitrary date and/or number of floods for purposes of establishing whether
evidence of flooding is admissible. Nor should this Court ignore flood events merely because
they happen after a supposed deadline. ODNR may want to ignore the February/March 2011
flooding it caused, but Relators cannot.

Granting this Motion will not prejudice ODNR, ODNR had the Qpportunity to depose
Relators regarding the extent, frequency, and duration of flooding on their property. Evidence of
2011 flooding merely updates Relators’ prior submissions and testimony regarding the severity,
extent, frequency, and duration of flooding on their property, all of which is evidence this Court
has already determined to be properly before the Court.

Therefore, Relators respectfully request that this Court grant the foregoing Motion to
Supplement their Presentation of Evidence.

Resp 11y subnpitted,

]

Bruce L Infram (P018008)
(Counsel of Recordl)

Joseph R. Miller (0068463)
Thomas H. Fusonie (0074201)
Kristi Kress Wilhelmy (0078090)
Martha C. Brewer (0083788)
Vorys, Sater, Seymour and Pease LLP
52 East Gay Street, P.O. Box 1008
Columbus, Ohio 43216-1008

Tel.: (614) 464-6480

Fax: (614) 719-4775
blingram@vorys.com
jrmiller@vorys.com
thfusonie@vorys.com
kkwilhelmy@vorys.com
mcbrewer(@vorys.com

Attorneys for Relators



CERTIFICATE OF SERVICE

The undersigned hereby certifies that a true copy of the foregoing was served upon the

following, via U.S. Mail postage prepaid, this Z DIL[‘\ day of March, 2011:

William J. Cole

Mindy Worly

Jennifer S.M. Croskey
Assistant Attorneys General

30 East Broad Street, 26th Floor
Columbus, Ohio 43215

Dale T. Vitale -

Daniel J. Martin

Tara L. Paciorek

Assistant Attorneys General
Environmental Enforcement Section
2045 Morse Road # D-2

Columbus, Ohio 43229

Attorneys for Respondents

3072011 10588360

Thomas H. Fuso\v%
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THIRD SUPPLEMENTAL AFFIDAVIT OF WAYNE T. DONER

STATE OF OHIO )
S } ss:
COUNTY OF FRANKLIN )

My name is. Wayne T. Doner, | am over the age clf 21, and 1 am competent to make this
affidavit. -The facts stated herein are within my personal knowlédge and are true and correct. 1
state as follows:

1. T am a Relator in this mandamus action secking compensation for the property
iaken by Respondents Ohio Department of Natural Resources and Sean 1. Logan, Director
(collectively “ODNR™). |

2. Specifically, [ am an owner of real estate described as Mercer County Parcel
Numbers 28-011700.0000, 28-011 300.0000; 28‘-0‘1 2200.0000, 28-010500.0000, and
28-012300.0000. |

| 3, I have been an owner of Mercer County Parcel Numbers 28-011700.6000,
28-011300.0000, and 28-012200.0000 since 1991. Thave been an owner of Mercer County
Parcel Number 28—010500.0000 since 2005 and Mercer County Parcel Number 28-012300.0000
since 1971 T have farmed Merver County Patcel Numbers 28-011700.0000, 28-011300.0000,
28-010500.0000_, and 28-0123 O0.000G for over 50 years. I have farmed Mercer County Parcel
Number 28-012200.0000 since 1971.

4, Staﬁing February 1'7, 2011, the weslem spiilwéy of Grand Lake St. Marys and
current lake level management practices again caused severe flooding downstream of the western

spillway along the Beaver Creek and Wabash River and flooded all five of my properties.



5. I aﬁach as Exhibit A true and accurate copies of photogrdphs T took on February
17,2011, and February 18, 2011, showing the conditions of the spillway.
6. I attach as Exhibit B true and accurate copics of photographs I took on February
17, 2011, and Februm? 18,2011, showing the flooding of my properties.
7. 1 attaéh as Exhibit C true and accurste copies of photographs [ took on February
17, 2011, and Fcbruary 18, 20.1 1, showing the flooding of propcrty owned by Relators Jean A.
Karr, Timothy A. Kuzipke, Carolyn J. Pierstorff, Opal 1.. Post, Brenda S. ineﬂ, Thomas L.
. Powell, William Ransbottom, Thomas D. Rasawehr, Timothy Rasawchr, Carl A, Sutter, Judith
A. Sutter, Gale A. Thomas, and Nelda G. Thomas,
8. Starting February 28, 2011, the western spiltway of Grand Lake St. Marys and
_current lake level management practices again caused severe flooding downstream of the western-
spillway along the Beaver Creek and Wabash River and flooded all five of my properties. |
9. I attach as Exhibit D true and accurate copies of photographs I took on Fe:bniary
28,2011, and March 1, 2011, showing the conditions of the spillway.
10 1attach as Exhibit E true and accurate copies of photographs I took on February
28,2011, and March 1, 2011, of the flooding of my properties.
11.  Tattach as ExhibitrF true and accurate copies of pholographs I took on February
28, 2011, March 1, 2011, and March 2, 2011, of the flooding of ﬁropeﬂies owncd by Relators
Jcén A. Karr, Opsl L. Post, William Ransbottom, Duane R. Sheets, Linda J. Sheets, Rodnc:y R.
Sheets, Richard L. Adams, Nancy L. Adams, Dorothy K. Schroyer, Carl A. Sutfer, Judith A.
Sutter, Jeff A. Siefring, Jerome L. Meyer, Amy L.l Meyer, H. Edward Gilbert, Mary E. Gilbert,

The Baucher Farms, Inc., Maﬁiyn LU hlenhake, Emily A. Hines, Jason E. Hines, Carman R.



Ellis, Jill E. Ellis, Charles F. Zumberge, Trustee of the Virginia L. Zumbcrge dated January 31,
1990 & Trustee of the John H. Zumberge Tl;ust dated January 31, 1990, Charles J. Meier, Mary
K. Meier, Thomas .. Krick, and Candace L. Krick.
12, 1T attaéh as Exhibit G true and accurate copies of photographs 1 took on February
18, 2011, February 28, 2011, and March 1, 2011, of the rﬂooding of roads in the area of Realtors’
prbperties.

13.  The handwriting adjacent to all of the photographs is my handwriting.

FURTHER AFFIANT SAYETH NAUGHT,

Waynﬂ T. Doner U"’

Sworn to before me and subscribed in my presence this& Zg? day of March, 2011.

Notary Public

™~ - RITAK SUHR
' Notary Public + State of Gilo
Ay Gommission Expires May 13, 2611
Rasordéd in Mercer County
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EXHIBIT 2



\ SUPPLEMENTAL AFFIDAVIT OF JANET K. DONER

STATE OF OHIO )
“ ) ss:
COUNTY OF FRANKLIN )

My name is Janet K. Doner, [ am over the age of 21, and I am competent to make this
affidavit. The facts stated herein are within my personal knowledge and are true and correct. 1
state as follo§vs:

1. 1 am a Relator in this mandamus action seeking compensation for the property
taken by Respondents Ohio Department of Natural Resources and Sean D. Logan, Director
(collectively “ODNR?”).

2. Specifically, I am an owner of real estate described as Mercer County Parcel
Numbers 28-011700.0000, 28-011300.0000, 28-012200.0000 and 28-012300.0000.

3. I have been an owner of Mercer County Parcel Numbers 28-01 1700.0000,
28-011300.0000, and 28-012200.0000 since 1991. 1 have been an owner of Mercer County
Parcel Number 28-012300.0000 since 1971.

4. Starting February 17, 2011, the western spillway of Grand Lake St, Marys and
current lake level management practices again caused severe flooding downstream of the western
spillway along the Beaver Creek and Wabash River and flooded all four of my properties.

5. Starting February 28, 2011, the western spillway of Grand Lake St. Marys and
current lake level management practices again caused severe flooding downstream of the western
spillway along the Beaver Creek and Wabash River and flooded all four of my properties.

6. T attach as Exhibit A a true and accurate copy of a video clips I took on February

28,2011 and March 1, 2011 showing the conditions of the spillway, the flooding of my



properties, and the flooding of properties owned by Relators Wayne T. Doner, David M. Doner,
Karen S. Doner, Richard L. Adams, Nancy L. Adams, The Baucher Farms, Inc., Joyce A.
Dwenger, Lawrence J. Dwenger, Stanley M. Ebbing, Vicki L. Ebbing, Carman R. Ellis, Jill E.
Ellis, H. Edward Gilbert, Mary E. Gilbert, David L. Granger, Trustee of the David .. Granger &
Esther L. Granger Living Trust, Patricia L. Highley, Robert E. Highley, Emily A. Hines, Jason E.
Hines, David A. Johnsman, individually and as Trustee of Ruth M. Johnsman Irrevocable Trust
and as Trustee of the Leroy J. Johnsman Irrevocable Trust and the Leroy J. Johnsman
Irrevocable Trust, Jean A. Karr, William Raﬁsbottom, Andrea M, Knapke, Chad M. Knapke,
Mark L. Knapke as Trustee of the Mark L. Knapke Revocable Living Trust, Timothy A. Knapke,
Thomas I.. Krick, Candace L. Krick, Darrell D. Kuhn, Marvin E. Kuhn, Estate of Marilyn M.
Kuhn, Linda B. Linn, Lee A. Fenning, David J. M_cDonough, Deborah A, McDonough, David J.
McNeilan, Laura B. McNeilan, Lois J. McNeilan, Charles J. Meier, Mary K. Meier, Jerome L.
Mever, Amy L. Meyer, William M. Muhlenkamp, Carolyn J. Pierstorff, Thomas D. Rasawehr,
Timothy Rasawehr, Opal L. Post, Jerry W. Powell and Betty L. Powell, Trustees of the Powell
Living Trust dated December 22, 2005, Paul A, Agnello, Rhonda E. Powell, M. Leone Powell,
Larry V. Pugsley, Brenda S. Powell, Thomas L. Powell, Carl W. Rose, Lucile M., Rose, Dorothy
K. Schroyer, Duane R. Sheets, Linda J. Sheets, Rodney R. Sheets, J eff A. Siefring, Mark A.
Siefring, Carol L. Siefriﬁg, Ronald J. Siefring, David J. Suhr, Rita K. Suhr, Carl A. Sutter, Judith
A. Sutter, Gale A. Thomas, Nelda G. Thomas, Marilyn L. Uhlenhake, Jerry Weisman, Vicki L.

Weisman, Charles F, Zumberge, Trustee of the Virginia L. Zumberge Trust dated January 31,



1990 & Trustee of the John H. Zumberge Trust dated January 31, 1990, Jennifer M. Zumberge,

and Z-Farms Inc.

FURTHER AFFIANT SAYETH NAUGHT.

Janet Iﬁner

Sworn to before me and subscribed in my presence this ' day of March, 2011,

Wit P D

Notar)/Pubhc

Jl m:a‘a PTey U]
ommis o Has Ho
iy & section 147.03 0.R.C.



JANET K. DONER EXHIBIT A
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EXHIBIT 3



AFFIDAVIT OF FLOYD E. WICKS

STATE OF OHIO )
) ss:
COUNTY OF FRANKLIN )

- My name is Floyd E. Wicks. 1am over the age of 21, and I am competent to make this
affidavit. The facts stated herein are within my personal knowledge and are true and correct. I

state as follows:

1. | I'am an authorized agent of Aerial Columbus, Inc. dba Top Site Aerial
Photography.

2 On March 1, 2011, 1 took aerial photographs from the western spillway of the
Grand Lake St. Marys west along the Beaver Creek to where it meets the Wabash River, and
then continuing along the Wabash River to the Indiana state line.

3. Attached as Exhibit A are true and accurate copies of the aerial photographs I
took on March 1, 2011. Exhibit A accurately depicts the flooding I observed on March 1, 2011

and the water flowing out of the Grand Lake St. Marys through its western spillway.

FURTHER AFFIANT SAYET

Floyd E. Wicks /

Sworn to before me and subscribed in my presencé this (? day of March, 2011.

" r\ﬁmfme Uoloyes

Notary Public

s.*‘\‘wl"""‘&.
& X Inna Volovetz
(et «¢  Notay Publ, Stals of Oho
OATo My Commission Exphes 03:31-2014
GRS

& o
"ﬂm,?““\\\“\



- FLOYD E. WICKS EXHIBIT A
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