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ARGUMENT
| Contrary_'to King’s claims, this case is not about a health care provider “stick[ing] its
hand back into thé patieht’s oWn poéket for an eidditioﬁal aniount ” King Br at 2. King’s
Complamt does not allege, nor does she assert in her brlef that ProMedlca has billed her at all.
Rather, the issue in this case is whether Ohio Rev1sed Code § 1751. 60(A)—the statute on which
King rehes for her lawsult—prohlblts ProMedica from billing, not ng, buta potentlally
.respon51ble insurer other than her health 1nsur1ng corporatlon It does not.

As P'roM.edica showed in _its openin_g brief, R.C. 1751.60(A} is designéd’ to prevent health
care providefs and facilities from speking to shift payment obligatiohs from the health insurer fo
the patiént. In that éontext, thé statutefs command is clear and unambiguouSw—healﬂl care |
p_rovidérs and facilities shall seek reimbursement “solely from thé health insuring corporation

“and .not, under any circumstances, from thé émollees or subscribers.” That language does not
apply, hbwever, when fhe p_roVider is seeking'paymént, not from the “enrollee of subscriber;” but
rﬁthér_from a different insurer. | |

Allocatlon between multiple insurers is governed by Ohio’s coordination-of- benefits
statutes and rules, not R.C. 1751 60(A) King claims that is not true, assertmg that the scope of
the statute “could not be clearer,” King Br. at 19, and includes'the multi-insurer settmg. ‘But the
statutory language she cites actually supports‘ ProMedica. See infra at 4-5. And, in a:(iy event,
her real argument appears to be that King’s care should have been billed at the lower preferred-
provider rate, an argument that (in addition to being wrong) has. nothing. to do with the oﬁly
quesﬁon that this appeal raises—whether the hoépital can bill a different insurer.

ProMedica also showed that applying RC 175 1.60(A) outside its proper scope and using
it to 'prevcn't providers and facilit_ies from sending bills to other potentially responsible insurers

_would put the statute in direct conflict with the coordination-of-benefits provisions. King admits



that the coordination-of-benefits rules are quite complex. See King Br. at 23-25. And she
provides no good reason for this Court to impose an overly broad reading of R.C. 1751.60(A)
that will upset that carefully crafted apple cart. Indeed, King admits that the responsrbrlrty for
performing the coordmatlon analy51s lies with the insurers (not the health care providers or
facrhtres) and that the analysis requires “detailed knowledge of the terms of all respectwe
'plans,” King Br. at 24 as well as “detailed knowledge about . . . the patrent ” id. at 25, She fails
to offer any explanatron, however as to how that complex analysis can occur 1f the provider or
facility is not allowed even to send the bill to all potentially responsrble insurers. Nor does King
fare any better in trying to explain away the conﬂrcts_ that applying R.C. 1751.60(A) in the
mu1tiple¥insurer setting would create. |

King’s remaining arguments likewise do little to advance her case.'. For example, she.
eites the “strong policy of orotecting insured patients from being gouged when they are required
to pay for health care out of their own pockets.” King Br. at 27. But here, of course, there io no
allegation that King was required to pay anything. Likewise, her references to other statutes that
al‘e- designed to prevent a provider from passing costs “on to patients,” see, e.g., id. at 28, aetually '
| s.up'port ProMedica, as théy show that the legislature’s principal policy concerns in this arena
relate to the billing ) patients, not‘the billing of other insurers. -

Similarly, King has no good answer for the Department of Insurance Bulletins that
support ProMedica’s understanding of the statute. She admits that Bulletin 2010-03 “largely
adopted the construction of R.C. 1751.60 advocated by ProMedica.” King Br. at 34. She
attempts to overcome that by asserting that the Ohio Department of Insurance'(_“ODI”)
“rescinded” that understarrding in Bulletin 2010-06. But Kirg cannot deny that even this latter

bulletin concludes that “R.C. 1751.60 applies to compensation sought from a subscriber.” See



Ohio Department of Irrsurance, Bulletin 2010-06, Guidance Governing Interpretation 'of R.C.
1751.60. That is, of course, exacﬂy ProMedica’s Ipoint: the statute is designed to prevent billing
pdtien‘ts,_rrot other insurers. |
| ~ The bottom line is that the decision below and King’s argument here directly threaterr_ :

Ohio’s coordinatiOn—of-beneﬁts process. As King admits, she would prefer that her health
rnsurer pay ProMedica’s bill so that her med-pay benefits will remain in reserve e for other |
' expenses But questrons regarding Wthh policy pays first lie at the heart of the coordination-of-
“benefits process, and King should not be allowed to use a mrsreadmg of R.C. 1751. 60(A) 1o
thwart that process. _Especially at a time when health care providers are undergoing fundamental
challenges and tectonic market shifts, there is no reason to add to that burden by adoptirrg an
oferbroad statutory construction that would displace well-settled, industry—wide billing practices,
practices that are ﬁ.llly consistent with Ohio’s 10r1gstanding coordinatio_n—of—beneﬁts ru'le's. .

A. King’s Argument That The Statatory Language Is Unambiguous Misses
The Point; The Key Question Here Is The Statute’s Appropriate Scope.

1. The Statutory Scope Is Limited To Preventing Efforts To Bill
Insureds And Does Not Address Efforts To Bill Other Insurers.

* Fully a third of all the cases that King cites in her bricf relate to a single unremarkable
legal proposition: where the statutory language is unambiguous, that language controls. See
ng Br. at 16. That proposmon 1s clearly correct, but irrelevant to any disputed issue here.
ProMedlca agrecs that, Wlthm the statute’s appropriate scope, the language of R.C. 1751.60(A} is
unamb1guous Where the court below erred was not in interpreting the substance of the statutory .
command, but in failing to even consider the question of statutory scope. As ProMedica
demonstrated in its opening brief, R.C. 1751.60(A) simply does not apply as between multiple

different insurers, and King has failed to show otherwise.



This Court has acknowledged that the first step in a case invOlVing a statute is to |
g deterrrune whether the statute even apphes to the facts-at hand. See ProMedica Br.at 10 (c:tutg
Beneficial tho Inc., v. Ellis, 121 Ohio St 3d 89, 2009 Ohio- 311 Sheet Metal Workers Intl
Ass'nv. Gene ‘s Refrigeration, Heating & Air Condmomng, Inc., 122 0h1o St. 3d 248, 2009-
| _ Ohio-2747). Where a statute does not'apply, the substance of the statutory command is
- urelevant The court below failed to consider this 1mportant first step.
" | Because King has no good answer to the case law requlrmg courts to consrder quest1ons
of statutory scope, she is left to argue, without citation to a single case, that R.C. 1751 .60(A)
unambtguously sets forth 1ts own ‘scope’” and that this scope mcludes the “practlce of directly
btllmg autornobrle policies.” King Br. at 18. ng is wrong. As ProMedlca showed in its -
opemng brief, the statute is d1rected solely to precludmg prov1der attempts to blll the msured
The statutory language does not even mentton other insurers. See ProMedica Br. at 14 16. The
Chapter in Wthh the statute appears is directed excluswely to “Health Insurmg Corporations,” a
category that does not include auto insurer med—pay coverage. Id. And the leg1slat1ve history (as
| discussed more fully below, see infra at 9-11) reveals that concerns about billing patients, not
conc'erns.about billing other insurers prompted the legislature to enact R.C. 175 1.60. See also
ProMedlca Br.at 17- 18 Readmg the statute in context, then the scope of R.C. 1751. 60(A) is
clear: where a health care provider or facility has agreed that it will look to a health i msurmg
corporation for reimbursement, it cannot seek to shift that liability to the patient. That principle
simply is not implieated here. |
~ King tries to overcome these und1sputed facts regardmg statutory context by pomtmg to
exactly one passage in R.C. 1751.60(A): “every provider or health care fac111ty that contracts

with a health insuring corporation to provide health care services to the health ] 1nsur1ng



: corporatlon S enrollees or subscrrbers ” See King Br. at 19. Accordmg to ng, this passage
means that the statute applies whenever there is a preferred provider contract between a health
care prov1der or facility and the health care insurer that covers the.sub_scrrber.- But that reading
distorts the statute. Placing the snippet that King cites in context, the statute rea_ds:

every provider or health care. facrhty that contracts wuh a health

insuring corporation to provide health care services to the health.

insuring corporation’s enrollees or subscribers shall seek

compensation for covered services solely from the health insuring

corporation and not, under any circumstances, from the enrollees
or subscribers, except for approved copayments and deductlbles

R.C. 1751. 60(A). The “every provider” language on Which King relles does not define the
.statute s scope, but merely creates a threshold a necessary precondition. Unless there is a

' provrder contract in place, the statute does not even prevent billing subscribers. But the fact that
this threshold is met provides no insight on the entirely separate_ questron of the scop_e of provider
or facrhty conduct that the statute reaches or, in other words whether the statute prevents
prov1ders or facilities from billing other insurers. As noted above, there is no reason 1o think
that it_ does, and a whole host of reasons to conclude that it does not.

Nor is King correct that under ProMedica’s reading “one phrase [i.e., the prohibition on
bi_lling a subscriber] is given effect and the other [requiring the provider or facility to seek
recovery solely from the heaith insuring corporation] is discarded.” King Br. at 18. Rather, as
ProMedica explained in its opemng brief, ProMedica’s readlng gives effect to both phrases, in
that the phrases work together to define the scope within whrch the statute apphes The provider
or facility (1) must bill the health insuring corporation (2) to the exclusion of the subscribers. It
is King’s reading that discarcls statutory 1anguage. For, if the requirement to seek compensation
“solely from the health insurer” means, as King suggests, to the exclusion of all others, then why

does the statute go on to say “and not, under any circumstances, from the enrollees or



subscribers™? Under King’.s readin'g,.the latter eommand (regarding enrollees or subscribers)
wo..uld he entirely subsumed within the -fo.r_mer. | |
| King is likewise incorrect to .claim-that Pr_oMediea has failed to “o_ffer-a coherent
. alternatlve to the S1xth Dlstrlct s construcuon of R. C §175 1.60.” KJng Br at 3. Under
ProMedlca s V1ew R.C. 1751.60 apphes in the c1rcumstance speCIﬁcally addressed in the statute
that is, when the only insurance coverage ava11able to the 1nsured is that prov1ded by her health
msurmg corporat1on When other 1nsurance is potentlally avarlable Ohio’s law on the '
coordination of insurance beneﬁts applies, and the i 1nsurance compames are allowed to determme
among themselves their relatrve priorities and their respectlve payment obligations. Thus,
ProMedica’s constructlon gives full effect to all applicable statutes. The Sixth Dlstr1ct’s by
contrast, does not. Indeed the S1xth District’s construction of the statute ignores the fact that
insuranee provided by health insuring corporations is specifically made subj ect to Ohio’s
_ lcoordination-'of benefits rules. See, e. £, R.C. 3902. 11(B)(2); 3902.13.

King s1m11arly fails to improve her position through her claim that “all of the Ohio
_appellate courts to conSIder the issue have concluded that R. C. § 1751.60(A) i 1s unamb1guous
King Br. at 14. First, her referenee to “all of the Ohio appellate courts to con31der the issue”
constltutes exactly two courts, the de01s1on below and the unreported decision in Hayberg V.
Pkyszczans Emergency Serv Inc., 11th D1st No. 2008-P- 0010 2008-Ohio-6180. (Whlle she
1dent1ﬁes one other court, McArthur v. Randall (2006) 166 Ohio App. 3d 546, she concedes that
the court s passmg treatment of this issue was dicta. See King Br. at 13. Inany event, that case
involved a provider’s attempt to bill" the patient, and thus clearly fell within the statute’s scope of

operation.)



_Whether or not Hayberg was Wl‘Ol’lngf decided on its own facts, the case 1s inappo’slte
'h:er.e because it did not involve coordination—of-bene.ﬁts issues. ._In Hayberg, the insared Was not
coyered. by two “plans,” but rather'was covered under her health insurance policy and someone
elsé s liability policy, a situation not covered by coordination-of-benefits rules_. Everi King
corlce_rles that ffayberg in_vol_ved “a aomewhat anomalous situation.” King Br. at 14, n.6. Thus,"
-th_e oase carries little or no persuasive value. Moreover, even if the case were _factuall_y_oh point,
7_ neither the Hayberg c0urt (nor the court below) ever consider'erl the.qoe.stion of Statutory
scope——the dispositive issue here. o

2. King’s Attacks On ProMedlca s Billing Practices Are Irrelevant
To The Question Of The Scope Of R, C 1751. 60(A)

King Itrres to buttress her a:rgument by claiming that ProMedlca S b1111ng practices are
desrgned to allow it to collect an 1mproperly 1nﬂated rate see Klng Br. at 21 a charge she raises
‘in var1ous flavors throughout her brief. Indeed, King spends much of her brief pamtmg
ProMedica’s billing practices as an attempt to “enrich 1tself at the expense of other provrders,
liability insurers and its own patients.” Jd. at 1.- She asserts that ProMedica arld other providers
haye “pushled] theit_ billing practices to the edge of the envelope,” id. at 3, and that ProMedica is
_-dOlng so to “collect the exorbitant rate that it unilaterally sets for services " Td. at 13. Similarly,
she claims that ProMedica has “redirect[ed] the med-pay beneﬁts toward its own mﬂated top-
line billing rate,” thereby “effectively strrpprng [Krng] of .. the benefits ava1lable under her |
auto pohcy » Id. at 14. Such assertions, however, are 1rrelevar1t to the only quest1on before this
Court, namely, whether the scope of R.C. 1751.60(A) extends to prohlbrtmg health care
providers or facilities from billing other potentially responsible insurers. |

To be sure, King is correct that ProMedica bills different insurers at.differ‘ent rateé,

depending on the terms of the contract that governs each insuret’s obligations. But there is



nothing untoward about that praétice. Health insuring corporations typically have a large
n:L}'mber.of 'subscribérs in a single geographic area.who Will'recel:ive medical c_are' that is
reinibi;rsable-f_rom the health. insuﬁrig corporation. Relying on the leverage that this large;
pptentiai paﬁént population creé,t'e.s‘,- they are ablie to négotiate very févc_)ra‘ble fates. -Aﬁt_o -
insurers, by contrast, typically have policyholders spread across a iﬁde geogr_aphic area, and
_ thg:_sé policyholdérs may be injured in an even broader set of gebgraphic Iocations. | Given the
wi_d;: variety_ of hospitals in which tl_l__eir policyholders may receive care, automobile insureré dé '
not héﬁreihe Same incentives, or thé same leverége, to negotiate volume rates with particular |
hospitals. Thus, auto insurers typically pay “reasonable and customary” rates. Theré .is no
reason, and King has. o_ffered none, to require health care facilities to pass a_long_ négotiat#d
‘.‘yolume.ra_te's” to insurance companies that have not negotiated those rates. Certainly there is no
reaslo'n to mapipulate the ﬁeaning of R.C. 1751.60(A) to arrive at that result. .~
' Indeed; the ODI’s coo.rdination-of-beneﬁts provisions expréssly contemplate tlﬁat_
different insurers may be charged different é;_mounts for the same services. For example, the
| coordiriationéof-beneﬁts policy language that the ODI requires specifically notes that where
multiple insurers bear responsibility for the same medicai treatinent, somé of those insurers may
" be billed “on the basis of usual or customary fees,” while others are billed “on the basis of
negotiated fees.” OAC 3901-8-01, App. Al See also 3901-8-04(F)(1)(aj _(prov_i'ding

coordination rulé's for “{wlhen plans have differing allowable expens_e_s”). In other words, the |

! The provision states that: If a person is covered by one Plan that calculates its benefits
or services on the basis of usual and customary fees or relative value schedule reimbursement
methodology or other similar reimbursement methodology and another Plan that provides its
benefits or services on the basis of negotiated fees, the Primary plan’s payment arrangement
shall be the Allowable expense for all Plans. However, if the provider has contracted with the
Secondary plan to provide the benefit or service for a specific negotiated fee or payment amount
that is different than the Primary plan’s payment arrangement and if the provider’s contract
permits, the negotiated fee or payment shall be the Allowable expense used by the Secondary

plan {0 determine its benefits. OAC 3901-8-01, App. A.



_ODI expressly acknowledges that different insurers rrlay be billed at different rates, and 'pro_vides
coordmatlon-of benefits rules covering that very s1tuat10n Put s1mply, there is nothmg wrong
with ProMedrca using different rate schedules dependmg on the contract it has Wlth a partlcular
insurer, and ng is mistaken to suggest other\mse

._ In any event, complamts about differcntial rates are 1rrelevant to the clalm at issue here |
' The only questlon before this Court is whether R.C. 1751. 60(A) prevents ProMed1ca from b1lhng
1nsurers other than the health 1nsur1ng corporat1on There is nothing in the statutory language
lthat suggests that the answer to that questlon in any way turns on whether ProMedrca blllS those
' oth_er insurers at a h1gher rate than it bills the health i insuring corporation. Nor _does the fact that
ProMedica_ might bill other insurers at a higher rate deprive Klng of any of the statutory :
protections that R.C. 1751.60(A) provides. ProMedica agrees that the statute would apply to any
attempt fo bill King herself for the care that she received; the statute thus limits her potential
-11ab111ty to “copayments and deductlbles » And here, it bears remembermg, King has not alleged
that she was billed af a‘ll. But the bottom fine is that this statute s1mp1y does not address - |
questions relating to billing other 'irz'sdrers and ”Kin.g has'failed to show otherwlse.

B. The Legislative Hlstory Of R.C. 1751 60 Supports ProMedlca’s, Not
ng S, Understandmg Of The Statute s Scope. S

In its opening br1ef ProMedica showed that the legislative history surroundlng the
enactment of R.C. 1751.60(A) conﬁrrns that the F_statutory provision is not designed to prevent a
health care provider or facility from billing multiple separate insurers, but rather to lirnit the
provider’s ability to bill par‘ients. See ProMedica Br. at 17-18. While King seeks to “cast -
signitlcant doubt on ProMedica’s. suggestion[s},” Klng Br. at 32, regarding the meanlng of this
.legislati\_'re history, the only passages of actual legislative history she cites _conﬁrm ProMedicaf s

understanding.



In one of the two passages on Whrch Krng relies, the Leglslatrve Service Commrsswn
notes that the bill contams several prov1srons focusrng on protectlons for subscribers and .
"enrollees including: . restnctmg the authorrty of provrders and health care facilities to seek
compensat1on for covered services fmm enrollees.” Klng Br at 33. Although Krng clalms thrs
statement is “neutral w1th respect to ProMedlca s pos1t10n ”'even she ultrmately concedes that
the statement “mamfests a strong tegrslatlve intention to protect enrollees and subscrzbers from
'abuswe bﬂhng practlces » Id. As ProMedrca has noted repeatedly, here there is no allegatron
that ProMedica has billed Klng at all let alone that it has billed her in an “abusive” manner

~ Second, K1ng argues that the legrslatlve history does not “partlcularly” support
ProMedlca’ “suggestion” that the bill was concerned prnnarrly _Wlth _regulatlon of health
insuring corporations. See King Br. at 31-32. This is so, she says, becduse the Legislative
Service Commission’s choice of lariguage in the final bill analysis_of Am. 'S.uh. S.B. 67 states |
_that ithe' bill “is explicrtly intended ‘to provide uniform regulation of proriders of rnanaged care
~ services.”” Id.at32. She asserts that the. term “provider” is “specially defined by | |
§ 1751. OI(AA) to mean doctors and hospitals such as ProMedica, not insurers,” Id But that
_ argument is wrong on two fronts First, the Leglsla’uve Service Comrmssmn report (llke both
Klng and ProMedica at many places in their brlefs and like the ODI in its Bulletins) is usmg the
_terrn “provider” here in a generic, nonstatutory sense snnply to refer to those who “prov1de
_ | managed care services, such as HMOs Second ProMedica is not a provrder” w1th1n the
statutory definition in any event. “Prov1der” is Irnnted to natural persons, partnerships of natural
pérsbns, and Chapter 1785 professional associations. See R.C. 1751.01(AA). ProMedica, as

King'aclmowledges in her brief, see King Br. at 18, is a “health care facility.” Thus, contrary to

10



.K_ing".s claim, the reference to regulating “provide_rs” does not show that thé bill ..v&‘ras intended to
_ pré{z;ide uﬂifoym regulﬁtiqn of hoépitaﬂs. | |
| . Moreover, if fwthér evidence were needed to undérscore that the t_hrust of the législation
Was to ?rqtect Ohio insuréds through coi’npreheﬁsive regulation of health insurihg c_o_rpor'aﬁons,
' '..not hospifcals,_uncodiﬁed sécﬁon 9 o"f. Am. Sub. S.B. 67 provides it. The Geriéral.Assem-‘r.jlyuthere
Set forth the‘r.eason .why the bill was passed. as an emergency measﬁre_—to ﬁrotect the
_ f‘substantial humbefs of Ohio citizens” insured by “currently unregulated fonns_éf managed care
éofpomtiqns”: | |
| : in order to protect the public heaith and safety of the citizens of
this state, the Superintendent [of Insurance] must have the
immediate authority to re gulate these currently _un:egulated forms
of managed care corporations and to strengthen the financial -
regulation of all corporations engaged in managed care in Ohio.. .

In .short, the legislative history confirms that this statute was designed to protect Ohio
insureds by limiting attempté to hold those insureds responsible for health care bills if their |
health insuring corporation féils to pay. The statﬁte was not intended to, and db'es ndt, regulate
e_éithéf t_he allocation of payment respons'ibil_ity_améng'multiple potentially'respo'nsiblc insurérs, )

' blr_:a'l heath care facility’s effbrts to ensure that eﬁl sucﬁ insurers have access to the necessary

information to participate in that allocation process.

C. King’s Reading Of R.C. 1751.60(A) Would Put That Statutory Provision
In Direct Conflict With Ohio’s Co_ordinationfof—BEnefits Rules.

In its opening brief, ProMedica explained that adopting the understanding of R.C.
1751.60(A) that King proposes—whereby the statute is transformed into a broad prohi‘bition on
billing other insurers—would place the statute in direct conflict with Ohio’s coordination-of-

benefits rules. King claims that ProMedica’s conflict argument is “flawed for three major -
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reasons » King Br. at 22, but none of those purported “reason.s” in fact do anything to cure the
conﬁrcts that ProMedlca 1dent1ﬁed | |
o Ohro s coordination-of- beneﬁts statutes provrde that when two Or.more insurers both
have. respon31b111ty under therr polrcles for a given health care expense the insurers are requ1red
to coordmate beneﬁts Klng does not d1spute nor could she that the med—pay beneﬁts under her -
. : auto insurance policy are a “plan” that is subject to coordrnatlon-of beneﬁts rules See OAC |
3901 8- 01(C)(1 1)(c) (“plan” mcludes “medrcal benefits coverage * under automoblle 1nsurance)
Under the coordlnatlon of-benefits process one rrnsurer is “prlmary” and has the ongrnal |
- obligation to handle the bill, while the other is secondary, and has obhgatlons only to the extent
that the prnnary 1nsurer does not prov1de complete coverage for the expense As Krng
acknowled'ges Ohio law requires msurers to perform the coordlnatron analysrs, and provides a
complex factually—mtenswe set of rules for performmg that analysrs ina gtven case. King has
‘not alleged nor could she, that ProMedlca S brlhng pract1ces are in any way 1ncons1stent with
| -those rules.’ |

ng does not dispute that the coordmatlon-of benefits rules often make auto 1nsurer '
med-pay coverage prrmary Yet, under ng s proposed reading, the prov1der would not even be '
able to send the bill to the auto insurer. How would the coordrnatlon—of beneﬁts analy51s—an
_analys1s that King admlts is the insurers’ responsibility—even take place? And, if the
coordination-of-beneﬁts analysis would show that'the auto insu_re'r is primary, how, under King’s
reading, would the auto insurer even learn of its 'obligation? Nor does King offer any
explanation as to how her understanding of R.C. 1751.60(A) could work in the face of multiple
potentrally responsrble health insuring plans, such as, for example, where a dependent is covered

under both of her parents’ pohc1es .The short answer is that using R.C. 1751. .60(A) to prohibit
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prov1ders from billing di ﬁerent insurers would throw a wrench in the carefully constructed
| coordlnat1on-of beneﬁts framework. Indeed, Ohio law expressly provides insurers w1th the rrght
to “obtam any fact and 1nformat1on necessary to. apply the [coord1nat1on-of beneﬁts] prov1s1ons, | _
even 1f that occurs “without the consent of the beneﬁc1ary ? R C. 3902. 13(F) Surely a |
provrder s or fac111ty s bills arc necessary” to the coord1nat1on—of-beneﬁts process
- King mounts three attacks on the conﬂlct issue, but each falls First, she claims that

R. C 1751 60(A) and the coordmatlon-of beneﬁts provisions “address d13t1nct topics.” See Klng
Br. at 23. She rnakes the pomt that it is insurers, not prov1ders, who are requn'ed to engage in the
coordlnat1on analys1s Exactly so—which is why all of the insurers need the bllhng information,
'S0 that they can determine among themselves who has the primary obh gatlon, and what that -
obhgatlon entails. In fact, Klng goes on at great length detailing the complex factual inquiry that
is necessary-to cornplete the analysis. See‘ King Br. at 24-25. That analysis can work only if the
: varlous respons1ble insurersall have access to the information they need to make the
coordrnauon-of beneﬁts determlnatlon as Ohio law recognizes. See R.C. 3902. 13(F)

: Second Klng points to a supposed “strong pubhc pohcy against balance billing.” See
King Br. at27. But, as she notes, this pohcy (to the extent it exists) i is directed at “protectmg o
1nsured patients from be1ng gouged when they are required to pay for health « care out of the1r
own pockets,” id., a policy that simply is not implicated where, as here, K1ng has not even
alleged that she has paid a dime out of her own pocket. Nor does she fare any better in trying to
subtly Warp this “public policy” into a rule that one who pays. a providet’s bill is entitled to claim
. the benefit of the lower rate that the health insuring corporation has negotiated with the provider.
ng Br. at 28 (*The negotlated rate between the patient’s prov1der and insurer is extended to -

payments not actually made by the insurer itself.”). The statute that K1ng cites in support of this
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‘ afgur’r_re_ﬁt,_ R.C. 3923.81(A), provides nrr assistance. See King Br. at 28. It at most rquires a
.proVi_de_r to offer the preferred rate when billing a subscriber. See R.C. 3923.81(A).- ..Thé Starute
says nothing about the amounts that other insurers shoﬁld be charged. King’s reference to
Ohlo’s Medicare statutes, see R.C. 4769.01(B), is similarly inapposite. King Br. at 29. Just
.'b.ét_:au_se_ this statute provides that_ther_e is no prohibition on bi_lling.a. s_écond insurer in the |
Mgdicaré..corrtext. doés not imply that such a prohibition does exist 6utside the Medipéré C(rntext.
The _argurnent is a non sequitur.

Finally, King’s third contention, that allowing health care provideré to bill other insurers
will “encourage providers to puéh their billing practices to the edge of the enr/elope,” is. also
misp_leiqed. Se_é King Br. at 31. .'In bmilling the méd-pay coverage, ProMedica is not _‘;pushirig the
: edgé” of any “envelope.” Rather, it is :sgeking reimbursement from a potenrially responsible -
insurer, and providing rhe information necessary for thé.t insurcr to participate rn the
coordination-of-benefits process.2 |
| King’s real agenda on the cdordination—df-benefité front is cleér elsewhere in lrer brief.
She wants the ability to substitute her own priority of payment scheme between the t'_V:vo_in.surers
who hzrve responsibility to cover the medical expenses here. -King “would prgfer that the b.ill bé
sﬁbniitted to _her.health insurer,” King Br. at 13, so that her med-pﬁy Beneﬁts'will be available ro

her for other uses such as co-pays and deductibles. But that is just another way_ of saying that

. 2 Moreover, issuing a bill to an insurer does not guarantee that the insurer is going to

pay. Issuing the bill is only the first step. The insurer must determine under its claim language
" whether the cost is covered, and also must engage in the statutorily mandated coordination-of- -

 benefits analysis. The insurer pays only if its policy language and the coordination-of-benefits
rules require it to do so. If King believes Safeco was wrong in either of those determinations
(i.e.; as to whether her hospital expenses were covered costs under the Safeco policy, or whether
under the coordination-of-benefits rules Safeco had the obligation to pay), she should take that
up with Safeco. And, if Safeco paid in error, the insurer (not King) has a right under Ohio law to
reimbursement. See R.C. 3902.13(G) (“If the amount of payments made by any plan is more
than should have been paid, the plan may recover the excess from whichever party received the
excess payment.”). '
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Klng wants her health insurer to be prlmary (1 €. to pay first), with her med-pay beneﬁts left
untapped until after the health insurer has paid The short answer 10 that argument is that Ohro
law not K1ng s preferences deterrrnnes which insurer is primary and Whrch is secondary If the
health insurer is primary, then it imll pay first, with the med-pay benefits held in reserve for other
' costs as King would like. If on the other hand the med—pay beneﬁts are pr1mary under the M'
: coordmauon-of-beneﬁts statutes and the Department of Insurance rules, then those beneﬁts will
_pay ﬁrst King s preferences notw1thstand1ng
In sum, the orderrng between the two insurers is determmed by the coordrnation-of-
beneﬂts rules. King should not be allowed to subvert those rules by misinterpretrng R.C. -
1751 ,60(A) to prevent one of the responsible insurers frorn receiving the bill in the ﬁrst instance._ |
D. ‘King’s Argument That ProMedlca Is “Upsettmg The Longstanding ..

Practice In This Industry” Relies On Evidence Outside The Record
And Is Factually Inaccurate.

Klng tries to distmgulsh Sheet Metal Workers in which the Court afﬁrrned the need to

consider statutory scope, on the grounds that there the Court Was 'adopting'long'standing industry
: practices while here ProMed1ca is allegedly asking the Court to 1gnore longstanding practlces
See King Br. at 37-38. That is not only wrong as a factual matter, but the “ev1dence on which
King relies for this argument is totally outside the record.

Ttis sOn_iewhat ironic that King even chooses to press this argument, Earlier in her brief,
she takes amici to task for relying on a letter that was attached to the motion to dismiss, because
the letter is not properly part of the record on appeal (although she “does not dispute' that the
correspondence cited by the OHA amici are genuine,” King Br. at 9, n.2). l—Iaving chastised' '
others for allegedly relymg on non-record evidence, however King relies, as support for her
"‘longstandmg practices” argument, on her “undersigned counsel’s experlence, Whlch is that

providers have become “far more aggressive” in their billing practices since approx1mately :
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'2007-2008' 7 Id. et 38. See also'id. at 4 (rnaking unsubstantiated- factual assertion, fwhich appears
nowhere in her Complalnt that “[u]ntil recently, prov1ders rarely dlrectly sought med—pay
benefits aveulable under automoblle pohcles”) It should go without saymg that such anecdotal
and conclusory ev1dence” from Klng s attorneys is not part of the record before thls Court and
is ent1t1ed to no welght in deciding thrs case. | o
Moreover asa factual matter, Klng is wrong in assertmg that ProMedrca is asklng this
' Couﬂ .t.o 1gnore longstandmg billing practices, or in clalnnng that ProMedica’s b1111ng practrces
upset the longstandrng status quo.” ” K1ng Br.at4. In fact K1ng d1d not allege nor could she,
that ProMedica’s billing practrces are in any way contrary to the coordrnatron—of benefits statute,
which was enacted'in' 1988, or that thos_e 'practlces ‘have recently changed. In short, King’s
| unfounded assertions in her h_rief . about supposed- Changes in billing p’racti(:es nro_yide no hasis for
applying R.C. 1."_7_51 .EO(A).outside' its intended scope. | |

E.  The ODI Bulletins Confirm That R.C. 1751.60(A) Does Not
Apply On The Facts Here. - _

‘As ProMedrca explarned in its brief, the ODI has 1ssued two bulletms relating to the
| 'proper understandmg of R.C. 1751 60(A) Both of those bulletins conﬁrrn that the trral court
(and ProMedrca) has the proper understandlng of the statutory provrsron S sCope. Indeed even
ng admits that the first of the two bullefins supports ProMed1ca And wh11e King argues that
: the second bulletin favors her those arguments are flawed.
In the first bulletln 2010- 03 the Department expressly stated that R. C 1751. 60(A) does
not prohibit bllhng third-party 11ab111ty insurers:
Section 1751.60 does not prohibit a health care provrder or health

* care facility from secking and receiving full payment from a third
party’s liability insurer which may be liable for the debt.
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- -Ohio Department of Insurance, Bulletin 201.0-033 Gtzidan_ce Governing Interpretation of R C.
175 I. 60 As King admits, in this bultetin, "‘th_e Department basically adopted ProMedica’s_ '
_.posrtron » ng Br. at 35 | | | | |
But ng claims that the later bulletin, 2010 06, changes the Department’s view and |
_ 'actually supports her posmon See ng Br. at 35- 36 It does not. Nowhere does the Bulletrn

say that prov1ders or facrhttes cannot brll third party insurers; it merely states that the Bulletln is

. .not mtended to “promote or encourage such practlce As Klng herself puts it, “the Department

now. says nothing about whether R.C. § 1751.60 reaches b1111ng act1v1ty d1rected toward any

altematlve payers”; rather, “[t]he Department maintains its earher position” that “[t]he statute

governs only billing activity associated with ‘health insuring corporations’ as defined by statute.”
ng Br. at 35 (ernphasm added). Exactly s0. |
: Nor does the other language that she crtes, that the Bulletin is “not mtended to overturn.

' any court decrslon,” help her. Id. The l_anguage is _better understood as merely reflecting the
entirely 'appropriate principle that the ODI does not have authority to review or overturn court .
dect_sions |

Whlle the ODI lacks authorlty to overturn court dec1s1ons it does have the ab111ty, indeed
the respon51b1111y, to interpret and apply insurance laws See R.C. 3901 011 (grantmg the
Supermtendent of the Department of Insurance the respons1b111ty to “see that the Iaws relatmg to

| insurance are executed and enforced”) That authority is partrcularly strong W1th regard to R. C
1751.60, as the statutory provision expressly gives the Supermtendent of the Department the
ability to rev_iew and approve the policy language by which health insuring corporations
implement the comrnands of R.C. 1751.60(A): .

every contract between a health i 1nsur1ng corporation and provrder
or health care facility shall contain a provision approved by the _
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supermtendent of insurance requiring the provrder or health care
facility to seck compensation solely from the health insuring
. corporation and not, under any circumstances, from the subscriber
S or enrollee except for approved copayments and deductibles

R. C 1751 60(C) (éemphasis added) Moreover the statute also grants the Superrntendent the
'authorlty to “wawe the requrrements of d1v1sron[] A” when certain requlrements are met, see
VU RIC.1751. 60(E) further conﬁrrmng the importance of the Department s role in deﬁnmg the
contours of the statutory prowsron '
The Department’s view of those contours, as expressed i in the later Bulletin, clearly
_ supports ProMedJca s position. In particular, the later bulletrn relnforces three points that bear
| specral emphas1s here (1) the statute “only applies to provrder contracts 1nvolv1ng health |
insuring corporatlons ” (2) the statute “does not apply.to provrders in relatlon to coverage offered
by srckness and accident i 1nsurers > and (3) “R C. 1751.60 apphes to cornpensatron sought from
@ subscriber and provrdes the Department with authorrty to take action if a violation with respect
' to a subscriber occurs.” Ohio Department of Insurance, Bulletin 2010-06, Guidance Govermng
Interpretation of R.C. 1751.60 (ernphasis added). Taken together, these three points confirm-
ProMedrca § position: * the statutory scope simply does not include questlons relatlng to the
approprrate way to allocate hablhty between multlple potentlally respons1b1e insurers. Rather
th‘e statute “apphes to compensation sought from a subscriber,” i Le., it is limited to the question
of whether, and to what cxtent, a health care pro'vider or facility may bill the insured.

Krng cannot avoid this result by claiming that the interpretation is not “longstandrng
that it contradicts the statutory language See ng Br. at 36-37. First, as noted above, the
Departrnent has a special responsibility to review and approve the policy language by which a
health insuring corporation implements the statutory rule. Thus, the _Snp'erintenclent’s |

understanding of what those requirements entail is of particular significance. Second, the
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_ Supermtendent s 1nterpretat1on does not seek to overturn the statutory language Agam, the key
questlon in this case is not as King clalms “what does solely mean‘?” but rather under what
c1rcumstanees does the statutory language apply?” The Bulletln conﬁrms that the statute apphes -
: to efforts to bill subscribers, not other 1 msurers In deﬁnmg the scope in this manner, the
Bulletln adopts not only a reasonable understandmg of the statutory language, ‘but the very
understandmg that the overall statutory context compels |

CONCLUSION

The trlal court got it right. For all the foregoing reasons, R. C 175 1. 60(A) simply is not
designed to, and does not, prohl.blt a health care provider ot facility from blllmg another insurer.

Accordingly, ProMedica respectfully urges this Court to reverse the decision helow._ _
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