
IN THE SUPREME COURT OF OHIO

STATE OF OHIO,

Plaintiff-Appellee,

vs.

MAXWELL WHITE

Defendant-Appellant

Case No. 2009-1661

On Appeal from the Ashland County
Court of Appeals, Fifth Appellate District

Court of Appeals Case Nos.
07-COA-037, 07-COA-038

MOTION FOR RECUSAL

Now comes the State of Ohio, pursuant to Proposed Rule 14.6 of the Rules of

Practice of the Supreme Court of Ohio and Rule 2.11(A)(5) of the Ohio Code of Judicial

Conduct, and hereby requests that Justice Paul Pfeifer disqualify himself from participating

in the aforementioned death penalty case. The parties have submitted their briefs to the

Court and are awaiting the scheduling of oral argaments. As set forth in the attached

Affidavit (State's Exhibit A) which is hereby incorporated by reference, this case concerns

issues involving the imposition of the death penalty, a subject matter upon which Justice

Pfeifer took a public stance in January of 2011.

The State would note that it made this request on March 15, 2011 by mailing a letter

to the Ohio Supreme Court Clerk of Court along with the attached affidavit. On March 17,

2011, the State was advised by the Clerk of Court's Office that it should instead file a

Motion For Recusal.
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VaEREFORE, the State of Ohio hereby requests that Justice Paul Pfeifer disqualify

himself from participating in this case.

Respectfully subniitted,

ONA FRANCESCONI ROGERS
0031149
Ashland County Prosecuting Attomey
110 Cottage Street, Third Floor
Ashland, Ohio 44805

PROOF OF SERVICE
I hereby certify that a true and correct copy of the foregoing Motion for Recusal

and Affidauit of Disqualification, was served on Attomey Nathan A. Ray, legal counsel

for the Appellant, 137 South Main Street, Suite 201, Akron, Ohio 44308, by regular U.S.

mail postage prepaid on the ^ day of March, 2011.

ONA FRANCESCONI ROGERS
0031149
Ashland County Prosecuting Attorney
110 Cottage Street, Third Floor
Ashland, Ohio 44805
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m
STATE OF OHIO

COUNTY OF ASHLAND

IN THE SUPREME COURT OF OHIO

AFFIDAVIT OF DISQUALIFICATION

)
)
)

1) My name is Ramona Rogers and I am the Prosecuting Attomey of Ashland County,
Ohio.

2) I have been a licensed attorney in the State of Ohio since 1982.

3) In 1996, I participated in the prosecution of a capital case entitled State v. Maxweltl):
White, Jr., Ashland County Common Pleas Court Case No. 96-CRI-07366, wherein
the Defendant was convicted of, among other offenses, the Aggravated Murder of a
State Highway Patrolman. Following a jury trial, the trial court followed the jury's
recommendation and ordered that White be sentenced to death.

4) On May 20, 1998, this Court affirmed White's sentence. State v. White, 82 Ohio St.
3d 16.

On December 7, 2005, the Sixth Circuit Court of Appeals set aside only the sentence.
White v. Mitchell, 431 F.3d 517 (Sixth Circuit (2005).

6) The case was remanded to the Ashland County Common Pleas Court for re-
sentencing.

7) Based upon amendments to R.C. 2929.06 whicfi became effective after White
committed the offense of Aggravated Murder, the State once again sought the
imposition of the death penalty on remand.

During the course of the proceedings, the Ashland County Common Pleas Court
ruled that the amendments to R.C. 2929.06 were unconstitutionally retroactive.
Based upon that fuiding, the Court held that the State could not seek the death
penalty on remand.

9) On August 3, 2009, the Fifth District Court of Appeals overruled the Ashland County
Common Pleas Court's decision and found that the amendments to R.C. 2929.06
were not unconstitutionally retroactive. State v. White, 2009 Ohio 3869.

10) The Defendant then sought review by this Court.

11) On December 2, 2009, this Court accepted jurisdiction over the case.

12) Both the Defendant and the State have filed their briefs and are awaiting the
scheduling of oral arguments.
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13) The State submits that, pursuant to Rule 2.11(A)(5) of the Ohio Code of Judicial
Conduct, Justice Paul Pfeifer must disqualify himself from this case.

14) Ohio Jud. Rule 2.II(A)(5) provides that a judge shall disqualify himself in any
proceeding in which the judge's impartiality might reasonably be questioned when:
"The judge, while a judge or a judicial candidate, has made a public statement, other
than in a court proceeding, judicial decision, or opinion, that commits or appears to
commit the judge to reach a particular result or rule in a parkicular way in the
proceeding or controversy."

15) On January 18, 2011, Jusfice Pfeifer publicly expressed his opinion on the fairness of
the death penalty in a videotaped statement following his swearing in. Justice Pfeifer
stated that "it is exceediingly difficult for this statute to be administered in a fair and
just way." Justice Pfeifer then stated that almost all of the people currently on death
row were sentenced when life without the possibil'ity of parole was not a sentencing
option. Justice Pfeifer then noted that he believes the Govemor should consider
commuting all death sentences to life without the possibility of- parole. Justice
Pfeifer concluded his remarks on the death penalty by noting that now that life
without the possibility of parole is a sentencing option far fewer individuals have
been sentenced to death. '`i*'

16) According to a January 19; 2011 article in the Cleveland Plain Dealer, Justice Pfeifer
acknowledged that he believes the Govemor should commute all death sentences to
life without the possibility ofparole. Additionally, Justice Pfeifer expressed his view
that the sentencing option of life without the possibility of parole was wrongly
excluded from earlier legislation.

17) Justice Pfeifer then wrote an article that was published in the Cleveland Plain Dealer
on January 26, 2011 in which he argues for the abolition of the death penalty in the
State ofOhio. Justice Pfeifer wrote that: "1'hirty years ago, the public's support for
the death penalty stemmed largely from decades of sentences that seemed too lenient
for murderers. The fact that a convicted killer could be eli'gible for parole after
serving only a fraction of his life sentence did not sit well, and rightly so."

18) Justice Pfeifer continued: "But in 2005, the Ohio legislature correctedthat by passing
a law that allowed prosecutors to seek a penalty of life without the possibility of
parole rather than a death sentence. Since that law passed, we have seen the number
of death sentences drop precipitously. Prosecutors and jurors have told us -- by their
actions -- that life without the possibility of parole is a more desirable outcome to a
murder trial than a death sentence."



19) Justice Pfeifer concluded his article by stating: "So, I ask: Do we want our state
govenunent -- and thus, by extension, all of us -- to be in the business of taking lives
in what amounts to a death lottery? I can't imagine that's something about which most
of us feel conifortable. And, thus, I believe the time has come to abolish the death
penalty in Ohio."

20) In this case, the Appellant previously argued before the Fiffh District Court of
Appeals that: "...what the Ohio legislature has done, is they denied Mr. White an
opportunity for a less onerous sentence at the tiine oflus orig'maI sentence, that being
life without parole, by not making it retroactive, but nine years after his original
sentence, tfiey changed the law, made it retroactive as to Mr. White and gave the
option of death for Mr. White." Supplemental Brief of Appellee Maxwell D. White,
Jr. p.3-4.

21) Based upon Justice Pfe'ifer's comments and the similarity of one of his voiced
opinions to one of the Appellant's contentions in this case, the State believes that
Justice 1'feifer would arrive at deliberations with a preconceived opinion regarding
the Appellant's argument.

22) Based upon the foregoing, the State hereby respectfafly requests that Justice Paul
Pfeifer disqualify himself from this case.

Further, Affiant sayeth naught.

RAMONA F CESCONI ROGERS
Reg. No. #0031149
Ashland County Prosecuting Attorney

SWORN to and subscribed before me by Ramona Francesconi Rogers this day

of March, 2011.

j

LINDA M. ZEIGLER
NOTARY PUBLIC, STATE OF OHIO

MY COMMISSfON EXPIRES AUGUST 28, 2011
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