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IN THE SUPREME COURT OF OHIO

original action in mandamus - case no. io-aoa9

STATE ex rel.

DATA TRACE INFORMATION SERVICES, LLC, et al.,

Relators,

-v-

RECORDER OF CUYAHOGA COUNTY, OHIO,

Respondent.

Third amended notice of relators to depose the respondent under Rule
3o(B)(5) with duces tecum

MAR 2 1 2011

CLERK OF COURT
SUPREME COURT OF OHIO

MAR 21 2011

CLERK ®F COURT
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Michael E. Mumford (0073931)
David Marburger (0025747)
John Blanton (oo86836)
BAKER & HOSTETLER LLP
i9oo E.9`h St.; 3200 PNC Center;
Cleveland, Ohio 44114-3485
Tel: (216) 621-0200
Fax: (216) 696-o74o
mmumford@bakerlaw.com

Attorneys for Relators



Third amended notice to depose the respondent under Rule 3o(B)(5)
(paragraphs 6 and 7 are new)

This deposition need not proceed as to the first 5 numbered paragraphs if

the parties stipulate before the day of the deposition to certain facts that would be

the subject of the deposition inquiry, including the authenticating of certain

documents by stipulation.

Under this third amended notice governed by Civil Rule 3o(B)(5), relators

will take the deposition duces tecum of respondent Recorder of Cuyahoga County,

whose successor in office is the Fiscal Officer of Cuyahoga County. The

respondent must choose one or more of its employees, agents, officers, or other

persons to testify on its behalf as to matters known or available to the respondent

about the following:

i. The month and year (and, if known, the day) in which the respondent first
posted on its website the amount of the fee charged for providing to the
public copies of computer files downloaded to a compact disc.

For example, during Lillian Greene's tenure as recorder, the respondent's
website said that the "charge for downloaded computer files to a compact
disc is $i.oo per disc."

a. The month and year (and if known, the day) in which the respondent first
made available to the public in writing at its offices (other than through its
website) the amount of the fee charged for providing to the public copies of
computer files downloaded to a compact disc.



For example, during Lillian Greene's tenure as recorder, the respondent's
written policy available to the public at its offices said that the "charge for
downloaded computer files to a compact disc is $i.oo per disc."

4•

5•

The date in the year zou on which the respondent removed from its website
the amount of the fee charged for providing to the public copies of
computer files downloaded to a compact disc.

For example, on January 14, zou, in listing the fees that it charges to the
public for copies of records, respondent's website did not expressly refer to
downloading computer files to a compact disc.

The date in the year zon on which the respondent removed from its written
policy made available to the public at its offices (other than through its
website) the amount of the fee charged for providing to the public copies of
computer files downloaded to a compact disc.

The authenticity and accurate interpretation of the records described in the
duces tecum that accompanies this amended notice.

6. The providing of digital copies of the list of information derived from
recorded instruments that respondent regularly has provided to Michael
Schramm and to others, and the rationale for determining how much money
(if any) to charge as a fee to Mr. Schramm and to others.

7• The rationale for determining the amount of the fee for "downloaded
computer files to a compact disc" as $r.oo per disc, as stated in Exhibit 4 to
Lillian Greene's deposition.
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8. Whether the respondent contends that downloading digital images of
recorded instruments onto a blank compact disc is "photocopying a
document" as that phrase appears in R.C. 317.32(I) and, if so, the
respondent's understanding as to what facts or circumstances accurately
describe or qualify the downloading of digital images of recorded
instruments onto a blank compact disc as "photocopying a document."

The person whom the respondent designates to testify must bring to the

deposition the records described in the duces tecum attached to this third

amended notice of deposition.

The deposition will occur at the offices of Baker & Hostetler LLP, Suite 3200,

1900 E. 9th St., Cleveland, Ohio 44114. The deposition will be recorded

stenographically, and will be used for all purposes permitted under the Ohio Rules

of Civil Procedure, the Supreme Court Rules of Practice, and the Ohio Rules of

Evidence. The deposition will proceed by cross-examination.

The deposition will begin at z:3o p.m. on Friday, March z5, aon, and

continue from day-to-day until completed.

avid Marburger(0025747)

Michael E. Mumford (0073931)
John Blanton (oo86836)
Baker & Hostetler LLP
i9oo E. 9'h St., Ste 3200
Cleveland, Ohio 44114-3485
Phone: (2i6) 621-0200
Fax: (2i6) 696-o74o
e-mail: mmumfordgbakerlaw.com

Counsel for Relators
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Certificate of Service

The foregoing third amended notice of deposition duces tecum to

respondent was hand delivered on this 18th day of March, 2011 to:

David T. Movius, Esq.
McDonald Hopkins
6oo Superior Avenue, East
Suite aioo
Cleveland, OH 44114

Counsel to Respondent

^ounsel for Relators



Duces Tecum (identical to the previously served "amended duces tecum")

The respondent must bring to the deposition the following documents, if
the respondent possesses or controls them, or has contractual authority to obtain
them:

i. An electronic copy of a rendition of every webpage of the website of the
Cuyahoga County Recorder's Office, as each page existed on the first dav
that Lillian Greene took office as the Cuyahoga County Recorder.

2. A paper copy in color of a rendition of every webpage of the website of the
Cuyahoga County Recorder's Office, as each page existed on the first dav
that Lillian Greene took office as the Cuyahoga County Recorder.

3•

4•

5•

If the records described in each of the precedingparagraohs do not exist:

an electronic copy of a rendition of every webpage of the website of the
Cuyahoga County Recorder's Office, as each page existed on the earliest date
during Lillian Greene's tenure as the Cuyahoga County Recorder that
respondent can retrieve.

If the records described in paragraphs r and a of this duces tecum
exist:

ao na

a paper copy in color of a rendition of every webpage of the website of the
Cuyahoga County Recorder's Office, as each page existed on the earliest date
during Lillian Greene's tenure as the Cuyahoga County Recorder that
respondent can retrieve.

An electronic copy of a rendition of every webpage of the website of the
Cuyahoga County Recorder's Office, as each page existed on the last dav that
Patrick O'Malley held the office of Cuyahoga County Recorder.
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6. A paper copy in color of a rendition of every webpage of the website of the
Cuyahoga County Recorder's Office, as each page existed on the last dav that
Patrick O'Malley held the office of Cuyahoga County Recorder.

7• If the records described in paragraphs S and 6 of this duces tecum do not
exist:

an electronic copy of a rendition of every webpage of the website of the
Cuyahoga County Recorder's Office, as each page existed on the most recent
date during Patrick O'Malley's tenure as the Cuyahoga County Recorder that
respondent can retrieve.

8. If the records described in paragraphs S and 6 of this duces tecum do not
exist:

9•

a paper copy in color of a rendition of every webpage of the website of the
Cuyahoga County Recorder's Office, as each page existed on the most recent
date during Patrick O'Malley's tenure as the Cuyahoga County Recorder that
respondent can retrieve.

Every record that respondent consulted in deciding to charge si per compact
disc containing downloaded computer files when that was the policy of
respondent, a copy of such policy is attached to this duces tecum.

As used in this duces tecum:

•"rendition" means a copy of the content of a webpage as it looks when
viewed in a web browser such as Microsoft's "Internet Explorer."

•"website of the Cuyahoga County Recorder's Office" means the website
home page of which is at http://recorder.cuyahogacounty.us/ and every
other website whose content the respondent has controlled since January

1,2007.
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•"electronic copy" means a copy stored on a computer system and, when
downloaded to a compact disc or flash-drive, is displayed in English when
read via computer system using software available in the consumer retail
marketplace, such as a Microsoft product.

To the extent that this duces tecum commands an electronic copy,
respondent may produce one or more compact discs (or a flash-drive) containing
the copy, but must surrender the discs or flash-drive to relators during the
pendency of this suit, or must cooperate fully in allowing relators to electronically
copy the electronic records described in this duces tecum.

This duces tecum does not command production of any copies of any
recorded instruments or of any statutes.

If a website controlled by respondent contained a link to a description or list
of fees that respondent would charge to persons receiving copies of recorded
instruments on any medium, or receiving copies any other recorded information
on any medium, paragraphs i thru 8 of this duces tecum include every such
statement or list of fees. The policy described in paragraph 9 of this duces tecum is
an example of a "description or list of fees" that this paragraph covers.

-o-
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