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MEMORANDUM IN SUPPORT

Pursuant to S. Ct. Prac. R. XIV, Sec. 4, Relators, by and through their counsel,

respectfully submit this supplemental motion for leave to file a supplement to their Presentation

of Evidence. The present supplement consists of new evidence concerning two severe flood

events that have, and continue to, interfere with Relators' use and enjoyment of their land. It

consists of the additional affidavits of twelve Relators and one witness to the severe flooding on

several Relators' properties. Since Respondents manage the Grand Lake St. MaYys, they should

be well aware of the recent severe flooding of Relators' land downstream from the Grand Lake.

Thus, no prejudice to Respondents will result from this Court permitting Relators to file the

requested supplement, attached hereto as Exhibits 1- 13.

As Relators explained in their Motion for Leave, filed March 10, 2011, after filing their

Presentation of Evidence on June 1, 2010, Relators experienced severe flooding of their lands,

beginning on or about February 17, 2011. (Mot. for Leave at 2.) Ten days later, beginning on or

about February 28, 2011, Relators again experienced severe flooding of their lands. (Id.)

Indeed, the flooding beginning on or about February 28, 2011, was the worst flooding some

Relators had ever experienced, even worse than the severe flooding they experienced in 2003.

Since filing the Motion for Leave, twelve other Relators and one witness have compiled their

similarly compelling photographs, demonstrating the continued large-scale flooding and

resulting damage to their properties. Because evidence of this recent severe flooding is relevant

to this Court's determination of the pending claims, Relators seek leave to supplement their

Presentation of Evidence with the additional thirteen affidavits attached hereto.

Therefore, Relators respectfully request that this Court grant this Supplemental Motion

for Leave to Supplement their Presentation of Evidence.
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CERTIFICATE OF SERVICE

The undersigned hereby certifies that a true copy of the foregoing was served upon the

following, via U.S. Mail postage prepaid, this ;P 5day of March, 2011:

William J. Cole
Mindy Worly
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Assistant Attorneys General
30 East Broad Street, 26th Floor
Columbus, Ohio 43215

Dale T. Vitale
Daniel J. Martin
Tara L. Paciorek
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Columbus, Ohio 43229

Attorneys for Respondents



EXHIBIT 1



SUPPLEMENTAL AFFIDAVIT OF JILL ELLIS

STATE OF OHIO )
) ss:

COUNTY OF FRANKLIN )

My name is Jill Ellis, I am over the age of 21, and I am competent to make this affidavit.

The facts stated herein are within my personal knowledge and are true and correct. I state as

follows:

1. I am a Relator in this mandamus action seeking compensation for the property

taken by.Respondents Ohio Department of Natural Resources and Sean D. Logan, Director

(collectively "ODNR").

2. Specifically, I, with my husband Carman Ellis, own real estate described as

Mercer County Parcel Number 26-049300.0100.

3. I have owned Mercer County Parcel Number 26-049300.0100 since 1993. My

family and I have resided there since that time.

4. Mercer County Parcel Number 26-049300.01001ies near the south side of the

Beaver Creek.

5. Starting February 28, 2011, the western spillway of Grand Lake St. Marys and

current lake level management practices again caused severe flooding downstream of the western

spillway along the Beaver Creek and flooded my property.

6. I attach as Exhibit A true and accurate copies of photographs I took on February

28, 2011 and March 1, 2011 showing the flooding of my property.



7. I attach as Exhibit B true and accurate copies of photographs I took on February

28, 2011 showing the conditions of the spillway, the Beaver Creek and the flooding at the

intersection of Meyer Road and Schunk Road in Celina, Ohio from the spillway overtopping.

8. The handwriting on the back of the photographs is my handwriting.

FURTHER AFFIANT SAYET4TWAVCtiHT,

Sworn in my presence and subscribed before me this LV day of March, 2011.

RITA K SUHR
Notary Public • State of Ohio

My Commission Expires May 13, 2011
Recorded in Mercer County
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AFFIDAVIT OF JILL ELLIS
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EXHIBIT 2



SECOND SUPPLEMENTAL AFFIDAVIT OF PATRICIA L. HIGHLEY

STATE OF OHIO )
) ss:

COUNTY OF MERCER )

My name is Patricia L. Highley. I am over the age of 21, and I am competent to make

this affidavit. The facts stated herein are within my personal knowledge and are true and correct.

I state as follows:

1. I am a Relator in this mandamus action seeking compensation for the property

taken by Respondents Ohio Department of Natural Resources and Sean D. Logan, Director

(collectively "ODNR").

2. Specifically, I am an owner of real estate described as Mercer County Parcel

Numbers 26-041400.0000, 42-003500.0000, and 42-004500.0000.

3. I have leased Mercer County Parcel Numbers 28-013500.0000 and 28-

013400.0000 for at least the last 30 years.

4. Starting February 17, 2011, the western spillway of Grand Lake St. Marys and

current lake level management practices again caused severe flooding downstream of the western

spillway along the Beaver Creek and Wabash River and flooded Mercer County Parcel Numbers

26-041400.0000, 42-003500.0000 and 28-013500.0000 and 28-013400.0000 and Mercer County

Parcel Numbers 29-004200.0000 and 28-011400.0000 owned by Opal Post.

5. I attach as Exhibit A true and accurate copies of photographs I took on February

18, 2011 of the flooding of Mercer County Parcel Numbers 26-041400.0000, 42-003500.0000

and 28-013500.0000 and 28-013400.0000 and Mercer County Parcel Numbers 29-004200.0000

and 28-011400.0000.



FURTHER AFFIANT SAYETH NAUGHT.

Sworn to before me and subscribed in my presence this 17V day of March, 2011.

RITA KSUHR
Notary Public = State of Ohio

My Commission Expires May 13,2011
Aecorddtl in Mercer County
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EXHIBIT 3



THIRD SUPPLEMENTAL AFFIDAVIT OF DANIEL W. JOHNSMAN

STATE OF OHIO )
) ss:

COUNTY OF MERCER )

My name is Daniel W. Johnsman, I am over the age of 21, and I am competent to make

this affidavit. The facts stated herein are within my personal knowledge and are true and correct.

I state as follows:

1. I am a Relator in this mandamus action seeking compensation for the property

taken by Respondents Ohio Department of Natural Resources and Sean D. Logan, Director

(collectively "ODNR").

2. Specifically, I am the owner of real estate described as Mercer County Parcel

Number 26-038300.0200.

3. I have owned Mercer County Parcel Number 26-038300.0200 since April 1985

and farmed it continuously since that time.

4. Mercer County Parcel Number 26-038300.0200 borders the north side of Beaver

Creek.

5. Starting February 28, 2011, the western spillway of Grand Lake St. Marys and

current lake level management practices again caused severe flooding downstream of the western

spillway along the Beaver Creek and flooded Mercer County Parcel Number 26-038300.0200.

6. I attach as Exhibit A true and accurate copies of photographs I took on March 1,

2011 showing the flooding of my property and the access roads to it.

7. The handwriting on the photographs is my handwriting.



FURTHER AFFIANT SAYETH N

Sworn to before me and subscribed in my presence this 1)^k day of March, 2011.

^
Notary Public

RITAKSUHR
Notary Public • State of Ohio

My Commdssion Expires May 13,2011
Recordetl in MeraerCouWly



AFFIDAVIT OF DANIEL JOHNSMAN
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EXHIBIT 4



SUPPLEMENTAL AFFIDAVIT OF DAVID A. JOHNSMAN

STATE OF OI-IIO )
) ss:

COUNTY OF MERCER )

My name is David A. Johnsman, I am over the age of 21, and I am competent to make

this affidavit. The facts stated herein are within my personal knowledge and are true and correct.

I state as follows:

1. I am a Relator in this mandamus action, both on behalf of myself and as a Trustee

of the Ruth M. Johnsman Irrevocable Trust (the "R. Johnsman Trust") and as a Trustee of the

Leroy J. Johnsman hrevocable Trust and the Leroy J. Johnsman Irrevocable Trust (collectively,

the "L. Johnsman Trust"), seeking compensation for the property taken by Respondents Ohio

Department of Natural Resources and Sean D. Logan, Director (collectively "ODNR").

2. Specifically, I am an owner of real estate described as Mercer County Parcel

Numbers 26-029500.0100 and 26-048600.0000.

3. I have been an owner of Mercer County Parcel Number 26-029500.0100 since

approximately 1992. I have been an owner of Mercer County Parcel Number 26-048600.0000

since approximately 1999. I rented and farmed Mercer County Parcel Number 26-048600.0000

for 9 years prior to purchasing this parcel in 1999.

4. The R. Johnsman Trust and L. Johnsman Trust own real estate described as

Mercer County Parcel Numbers 26-024700.0000 and 26-038300.0000. The R. Johnsman Trust

and L. Johnsman Trust or my parents, Ruth and Leroy Johnsman owned these parcels for at least

35 years.

5. Starting February 28, 2011, the westem spillway of Grand Lake St. Marys and



cutrent lake level management practices again caused severe flooding downstream of the western

spillway along the Beaver Creek and flooded Mercer County Parcel Numbers 26-029500.0100,

26-048600.0000, and 26-038300.00001.

6. I attach hereto as Exhibit A true and accurate copies of photographs I took on

March 1, 2011 showing the flooding of Mercer County Parcel Numbers 26-029500.0100, 26-

048600.0000,and 26-038300.00001.

FURTHER AFFIANT SAYETH NAUGHT.

Sworn in my presence and subscribed before me this /A day of March, 2011.

oK

RiTA K SUHR
Notary Public • State of Ohio

My Commission Expires May 13, 2011
Hecortletl in Meraer County
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EXHIBIT 5



STATE OF OHIO )
) ss:

COUNTY OF MERCER )

My name is Andrea Knapke. I am over the age of 21, and I am competent to make this

affidavit. The facts stated herein are within my personal knowledge and are true and correct. I

state as follows:

1. I am a Relator in this mandamus action seeking compensation for the property

taken by Respondents Ohio Department of Natural Resources and Sean D. Logan, Director

(collectively "ODNR").

2. Specifically, I am an owner of real estate described as Mercer County Parcel

Numbers 29-003600.0000 and 29-003500.0000.

3. My uncle-in-law, Mark Knapke owns Mercer County Parcel Number 29-

002400.0000, which is adjacent to my parcels.

4. In February and March 2011, the western spillway of Grand Lake St. Marys and

current lake level management practices again caused severe flooding downstream of the western

spillway and flooded Mercer County Parcel Numbers 29-002400.0000, 29-003600.0000, and 29-

003500.0000.

5. I attach as Exhibit A true and accurate copies of photographs I took on March 3,

2011 of the flooding of Mercer County Parcel Numbers 29-002400.0000, 29-003600.0000, and

29-003500.0000 and the access roads to those properties.

SUPPLEMENTAL AFFIDAVIT OF ANDREA KNAPKE



FURTHER AFFIANT SAYETH NAUGHT.

drea Kna kep

Sworn in my presence and subscribed before me this ^ day of March, 2011'.

Notary Public

C^• ^^o^'a ^, /^°^z01^{
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AFFIDAVIT OF ANDREA KNAPKE
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EXHIBIT 6



THIRD SUPPLEMENTAL AFFIDAVIT OF DARRELL KUHN

STATE OF OHIO )
) ss:

COUNTY OF MERCER )

My name is Darrell Kuhn. I am over the age of 21, and I am competent to make this

affidavit. The facts stated herein are within my personal knowledge and are true and correct. I

state as follows:

1. I am a Relator in this mandamus action seeking compensation for the property

taken by Respondents Ohio Department of Natural Resources and Sean D. Logan, Director

(collectively "ODNR").

2. Specifically, I am an owner of real estate described as Mercer County Parcel

Number 42-001200.0000.

3. I have owned since 1975 Mercer County Parcel Number 42-001200.0000.

4. Marilyn Kuhn is my mother. She owned Mercer County Parcel Number 42-

000200.0000 continuously from 1977 until she passed away in December 2009. Her Estate now

owns the property. My father farmed the property since 1954. I also lived on the property from

1954 to 1962.

5. My brother, Marvin Kuhn, owns Mercer County Parcel Number 28-017400.0100.

6. The Beaver Creek cuts through Mercer County Parcel Numbers 42-001200.0000

and 42-000200.0000.

7. Mercer County Parcel Number 28-017400.01001ies '/4 of a mile from the Beaver

Creek.

8. Starting February 28, 2011, the western spillway of Orand Lake St. Marys and

current lake level management practices again caused severe flooding downstream of the western



spillway along the Beaver Creek and Wabash River and flooded Mercer County Parcel Numbers

42-001200.0000, 42-000200.0000 and 28-017400.0100.

9. I attach as Exhibit A is a CD-R containing true and accurate copies of

photographs I observed my wife, Kendra Kuhn take on February 28, 2011 of the flooding of

Mercer County Parcel Numbers 42-001200.0000, 42-000200.0000 and 28-017400.0100. The

CD-R contains three zip files. The first zip file contains photographs truly and accurately

depicting the flooding of Mercer County Parcel Numbers 42-001200.0000, 42-000200.0000.

The second zip file contains photographs truly and accurately depicting the flooding of Mercer

County Parcel Numbers 42-001200.0000, 42-000200.0000 and 28-017400.0100. The third zip

file contains photographs truly and accurately depicting the flooding of Mercer County Parcel

Numbers 42-001200.0000, 42-000200.0000.

FURTHER AFFIANT SAYETH NAUGHT.

^) a^^^p4L^:
Darrell Kuhn

Sworn to before me and subscribed in my presence this 14 day of March, 2011.

Notary PIqblic
RITA K SUHR

Notary Public • State of Ohio
My Commission Expires May 13, 2011

Recorded in Mercer County

2
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EXHIBIT A



ATTACHMENT NOT` SCANNED



EXHIBIT 7



STATE OF OHIO )
) ss:

COUNTY OF MERCER )

My name is David J. McNeilan, I am over the age of 21, and I am competent to make this

affidavit. The facts stated herein are within my personal knowledge and are true and correct. I

state as follows:

I. I am a Relator in this mandamus action seeking compensation for the property

taken by Respondents Ohio Department of Natural Resources and Sean D. Logan, Director

(collectively "ODNR").

2. Specifically, I am the owner of real estate described as Mercer County Parcel

Numbers 26-027300.0500, 26-027400.0000, and 26-027500.0000.

3. Mercer County Parcel Numbers 26-027300.0500, 26-027400.0000, and 26-

027500.0000 were again flooded as recently as February and March 2011.

4. Attached hereto as Exhibit A are photographs that I took on February 28, 2011

that truly and accurately depicts flooding on Mercer County Parcel Numbers 26-027300.0500,

26-027400.0000, and 26-027500.0000, on the property of Lois J. McNeilan, Mercer County

Parcel Number 26-027200.0000, and on the access roads leading to those properties. The

handwriting on the photographs is my handwriting.

5. Attached hereto as Exhibit B are photographs that I took on February 28, 2011

that traly and accurately depicts flooding on and around the property of Thomas and Candace

Krick. The handwriting on the photographs is my handwriting.

SECOND SUPPLEMENTAL AFFIDAVIT OF DAVID J. MCNEILAN



6. Attached hereto as Exhibit C are photographs that I took on February 28, 2011

that truly and accurately depicts the spillway and the Beaver Creek just below the spillway. The

handwriting on the photograpli,s is my handwriting.

7. Attached hereto as Exhibit D are photographs that I took on March 1, 2011 that

truly and accurately depicts flooding on Mercer County Parcel Numbers 26-027300.0500, 26-

027400.0000, and 26-027500.0000, on the property of Lois J. McNeilan, Mercer County Parcel

Number 26-027200.0000, and on the access roads leading to those properties. The handwriting

on the photographs is my handwriting.

8. Attached hereto as Exhibit E are photographs that I took on March 1, 2011 that

truly and accurately depicts flooding on the Charles Meier's properties and the Zumberge

properties. The handwriting on the photographs is my handwriting.

9. Attached hereto as Exhibit F are photographs that I took on March 1, 2011 that

truly and accurately depicts flooding on Charles Meier's properties, the Zumberge properties, and

Jason and Emily Hines' property. The handwriting on the photographs is my handwriting.

10. Attached hereto as Exhibit G are photographs that I took on March 1, 2011 that

truly and accurately depicts the spillway and the Beaver Creek just below the spillway. The

handwriting on the photographs is my handwriting.

11. Attached hereto as Exhibit H are photographs that I took on March 3, 2011 that

truly and accurately depicts the debris and trash left behind by the receding waters, as well as the

damage that water caused to some of the roads. The handwriting on the photographs is my

handwriting.



FURTHER AFFIANT SAYETH NAUGHT.

^^ 114
David J. cNeilan

Swom to before me and subscribed in my presence this /z day of March 2011.

PSY ti(4 Fa SLEHN
Notary Public a State of Ohio

My O©mmission Expires fVlay 13,2011
8ecordetl in Mercer County
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AFFIDAVIT OF DAVID J. McNEILAN
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AFFIDAVIT OF DAVID J. McNEILAN
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EXHIBIT 8



SUPPLEMENTAL AFFIDAVIT OF JERRY W. POWELL

STATE OF OHIO )
) ss:

COUNTY OF MERCER )

My name is Jerry Powell, I am over the age of 21, and I am competent to make this

affidavit. The facts stated herein are within my personal knowledge and are true and correct. I

state as follows:

l. I am a Trustee of the Powell Living Trast dated December 22, 2005 (the "Powell

Trust").

2. As a Trustee of the Powell Trust, I am a Relator in this mandamus action seeking

compensation for the property taken by Respondents Ohio Department of Natural Resources and

Sean D. Logan, Director, Director (collectively "ODNR").

3. Specifically, the Powell Trust is an owner of real estate described as Mercer

County Parcel Numbers 28-010400.0000 and 42-014000.0000. The Powell Trust also owns real

estate described as Mercer County Parcel Numbers 42-024200.0000 and 42-016900.0000.

4. Starting February 28, 2011, the western spillway of Grand Lake St. Marys and

current lake level management practices again caused severe flooding downstream of the western

spillway along the Beaver Creek and Wabash River and flooded all four of the Powell Trust

properties.

5. I attach as Exhibit A true and accurate copies of photographs I took on February

28, 2011 of the flooding of my properties and of access roads to my properties.



6. The handwriting adjacent to all of the photographs is that of my wife, Betty

Powell, also a relator in this lawsuit.

FURTHER AFFIANT SAYETH NAUGHT.

Sworn in my presence and subscribed before me this t!tA_day of March, 2011.

n`:<',,r;:39Jr!
Notary Pubile ® State of uhio

My Gommdssion [xpires May 93, 26'3fl
Recorded ia Mercer C®JS4 kl
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EXHIBIT 9



STATE OF OHIO )
) ss:

COUNTY OF MERCER )

My name is Robert E. Searight. I am over the age of 2 1, and I am competent to make this

affidavit. The facts stated herein are within my personal knowledge and are true and correct. I

state as follows:

1. I am a Relator in this mandamus action seeking compensation for the property

taken by Respondents Ohio Depa.rtment of Natural Resources and Sean D. Logan, Director

(collectively "ODNR

2. Specifically, I am an owner of real estate described as Mercer County Parcel

Numbers 26-011900.0000, 26-030700.0200, 26-030700.0000 and 26-030700.0300.

3. I have been an owner of Mercer County Parcel Numbers 26-011900.0000 and 26-

030700.0200 since 1983. I have been an owner of Mercer County Parcel Number 26-

030700.0000 since 1997 and Mercer County Parcel Number 26-030700.0300 since 1998.

4. Starting on February 28, 2011, the westem spillway of Grand Lake St. Marys and

current lake level management practices again caused severe flooding downstream of the westem

spillway along the Beaver Creek and flooded Mercer County Parcel Numbers 26-011900.0000,

26-030700.0200.

5. I have attached hereto as Exhibit A photographs I took on February 28, 2011

showing the flooding of Mercer County Parcel Numbers 26-011900.0000, 26-030700.0200.

6. The haqdwriting adjacent to all of the photographs is that of my wife, Bonita

SECOND SUPPLEMENTAL AFFIDAVIT OF ROBERT E. SEARIGHT



Searight, also a relator in this matter.

FURTHER AFFIANT SAYETH NAUGHT.

E. eari tRobert gh
^

Sworn to before me and subscribed in my presence this fl-4ay of March, 2011.

RITA K SUF4$
Notary Public ^ State of Ohio

My Comassion Explres May t3a 2®t1
Recordetl In Meruer County
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EXHIBIT 10



AFFIDAVIT OF JEFF A. SIEFRING

STATE OF OHIO )
) ss:

COUNTY OF MERCER )

My name is Jeff A. Siefring, I am over the age of 21, and I am competent to make this

affidavit. The facts stated herein are within my personal knowledge and are true and correct. I

state as follows:

1. I am a Relator in this mandamus action against Respondent Sean D. Logan,

Director, Ohio Department of Natural Resources ("ODNR").

2. Specifically, I own real estate described as Mercer County Parcel Numbers 26-

044100.0200, 26-044100.0100, 26-044100.0300, and 26-044100.0000.

3. Starting February 28, 2011, the western spillway of Grand Lake St. Marys and

current lake level management practices again caused severe flooding downstream of the western

spillway along the Beaver Creek and causing its tributaries to back up and flood three of my

properties, specifically Mercer County Parcel Numbers 26-044100.0200, 26-044100.0100, and

26-044100.0000.

4. This flooding was more severe in acreage than in July 2003. For the first time

Mercer County Parcel Number 26-044100.0000 flooded. That flooding entered my livestock

buildings forcing me to move my livestock. To my knowledge, Mercer County Parcel Number

26-044100.0000 never flooded prior to 1997.

5. I attach as Exhibit A a DVD-R of true and accurate videos I took on February 28,

2011 showing the flooding of Mercer County Parcel Numbers 26-044100.0200, 26-044100.0100,

and 26-044100.0000. Because I first had to save my livestock from the flooding, the flooding I



videotaped does not show the peak of the flooding, but was taken after the floodwaters receded

some on Mercer County Parcel Number 26-044100.0000.

FURTHER AFFIANT SAYETH NAUGHT.

cu
J f A. Siefring

Sworn in my presence and subscribed before me this _LM day of March, 2011.

RITAKSUNR
Notary Pubiic - State of Ohio

My Commdssion Expires May13, 2011
Reeortletl in MercerCounty

-2-

3/12/2011 10697823



AFFIDAVIT OF JEFF A. SIEFRING

EXHIBIT A



ATTACHMENT NOT' SCANNED
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