o_‘msm
NO. 11-94 690

IN THE SUPREME COURT OF OHIO

APPEAL FROM |
THE COURT OF APPEALS FOR CUYAHOGA COUNTY, OHIO
- NO. 94631

STATE OF OHIO
- Plaintiff-Appellant
Vs~
'MARQUES MANUS

Defendant-Appellee

' MEMORANDUM_IN SUPPORT OF JURISDICTION

Counsel for Plaintiff-Appellant

WILLIAM D. MASON
CUYAHOGA COUNTY PROSECUTOR

THORIN FREEMAN (#0079999)
Assistant Prosecuting Attorney

The Justice Center, 8t Floor

1200 Ontario Street

Cleveland, Ohio 44113

(216) 443-7800
Counsel for Defendant-Appellee
Timothy Sweénéy :

The 820 Building Suite 430
820 West Superior Ave. -

_ Cleveland044113” | , ?ULE@ -
RECEIVED |

_ MAR 22 2011
W £2 201 OLERK OF GOURT
GLERK OF COURT SUPREME COURT OF GHIO

SUPREME COURT OF OHIO _




TABLE OF CONTENTS -

WHY THIS FELONY CASE IS A CASE OF GREAT PUBLIC OR GENERAL INTEREST

AND INVOLVES A SUBSTANTIAL CONSTITUTIONAL QUESTION ......oocosoreoeie i
'STATEMENT OF THE CASE AND FACTS ... e 2
LAW AND ARGUMENT ...oocccosereersesessserssseesoe et sese ettt 2

PROPOSED PROPOSITION OF LAW I: A DEFENDANT IS NOT PREJUDICED BY
PLEADING TO ALLIED OFFENSES OF SIMILAR IMPORT BECAUSE A
DEFENDANT CANNOT BE CONVICTED IE. SENTENCED AND PUNISHED FOR
ALLIED OFFENSES UNLESS THE DEFENDANT AFFIRMATIVELY AGREES
BEFORE SENTENCING THAT THE OFFENSES ARE NOT ALLIED OFFENSES OF
SIMILAR IMPORT ..................................................................................................... e 2

1.' - Onappeal, a defendant can now successfully challenge a sentence for an allied
offense and have the plea vacated. .....c..coucvcrrinmesiininneniienc s 5

5. This new rule of prevents the state from pursulng sentences for offenses that
were improperly determined to be allied by a superior court after more facts are
produced at trial or encourages defendants to plead guilty to indictments that
contain allied offenses before the prosecutor has contacted the victim........veevernenen 6

a. Adverse mhng by trial court concerning allied offenses before a plea is
ENEETE. ..oeiririiicectecr et e e esr e ae e nena e nens 6

b. Aruling by an appeals court that counts are allied, vacating the guilty plea,
- and remandlng fOr trial....cciii e s 7

3. This new rule of law requiring allied offenses be determined before a plea
places a burden on the state, defense counsel, and trial courts that is not
contemplated under Crim.R. 11 and may not be appropriate to undertake before a
plea, 8

CONCLUSION .oovveeeeeeveesssesssssesssesns erererereererereteeerarereseeataratetesttertsesasearaseararatastees 9
CERTIFICATE OF SERVICE ovvvvvoeoeeooooeooeeooeeoeooeeeoeeesessssoseeeseeseesssssssesmsssesssssessesssssssssnons 10
APPENDIX

Journal Entry & Opinion, State of Ohio v. Marques Manus, 2011-Ohio-
B0t eerererteeerete et st st se sttt s e an s e ae st s e ke st s et st en et s aens Appendix pgs. 1-14



WHY THIS FELONY CASE IS A CASE OF GREAT PUBLIC OR GENERAL
INTEREST AND INVOLVES A SUBSTANTIAL CONSTITUTIONAL

QUESTION

This case is important for review because the Eighth District’s decision shows a

misunderstanding of allied offense analysis in relation to the difference between a plea
to. ellied offenses and imposing a sentence i.e. convicting for allied offenses. A
misunderstanding by itself is insufficient for counsel to request review by this Court.
But the misunderstanding has lead to a new rule of law that is unworkable and imposes
requirements of trial courts, ‘prosecutors, and defense counsel well beyond any
requirements of law, and allows criminal defendants the ability to challenge an allied
offense determination on two separate occasions. This new rule of law, that requires an
allied_ offense analysis to be determined before a plea, also allows a person to vacate a
plea if the allied offense is ultimately determined to the favor of the defendant. This rule
_ of law makes little sense because a person cannot be prejudiced if offenses that are first
determined not to be allied are later determined to be allied at a sentencing hearing,
Thi_s would always result in a lesser potential prison sentence. Despite this benefit, the
defendant, under this rule of law established in this case, can have an allied offense
determination in his favor and have the plea vacated. This leaves the State in the
precarious position of then attempting to convict for offenses that have now been
determined to be allied by a higher court despite any new facts that may be adduced at
trial or new sentencing hearing. This cannot be the intent of Crim.R. 11 or the allied

offense statute. This Court should accept for review the following proposition:



| PROPOSED PROPOSITION OF LAW I: A DEFENDANT IS NOT
- PREJUDICED BY PLEADING TO ALLIED OFFENSES OF
SIMILAR IMPORT BECAUSE A DEFENDANT CANNOT BE
CONVICTED IL.E., SENTENCED AND PUNISHED FOR ALLIED
OFFENSES UNLESS THE DEFENDANT AFFIRMATIVELY
AGREES BEFORE SENTENCING THAT THE OFFENSES ARE
NOT ALLIED OFFENSES OF SIMILAR IMPORT.
| STATEMENT OF THE CASE AND FACTS
The facts are not in dispute. Manus attacked his father’s girlfriend and grabbed
the victim’s breasts and buttocks. This resulted in an indictment for kidnapping and
two counts of gross sexual imposition. The counts contained various specifications.
Manus then pleaded guilty to a lesser count of abduction and two gross sexual
impositions. The trial court explained the maximum penalty as if these offenses were
not allied. Thus, Manus was informed of a potential prison sentence of 8 years.

. Before sentencing, Manus filed a motion to withdraw guilty pleas claiming that
he was prejudiced by his plea to counts that are allied. The trial court denied the motion
finding that the offenses were not allied. Despite a history of committing similar sex
offenses, the trial court sentenced to community control.

“The Eighth District held that the pleas were invalid because Manus pleaded guilty

to offenses that were allied offenses of similar import.

LAW AND ARGUMENT

PROPOSED PROPOSITION OF LAW I: A DEFENDANT
- IS NOT PREJUDICED BY PLEADING TO ALLIED
OFFENSES OF SIMILAR IMPORT BECAUSE A
DEFENDANT CANNOT BE CONVICTED IE.
SENTENCED AND PUNISHED FOR ALLIED
OFFENSES UNLESS THE DEFENDANT
AFFIRMATIVELY AGREES BEFORE SENTENCING
THAT THE OFFENSES ARE NOT ALLIED OFFENSES
OF SIMILAR IMPORYT.



‘The Eighth district’s opinion conflates the issue of pleading to allied offenses and
being sentenced for allied offenses. Both are completely distinct and one is not
dependent upon the other. This Court should review this new precedent as it affects

thousands of cases and creates three major problems:

+ on appeal, a defendant can now successfully challenge a conviction
for allied offense and have the plea vacated;

» places a burden on the state, defense counsel, and .trial courts that
- is not contemplated under Crim.R. 11 and may not be appropriate
to undertake before a plea and; -

» prevents the state from pursuing sentences for offenses that were
improperly determined to be allied by a superlor court after more
facts are produced at trial.

B_ecause the Eight District opinion creates these problems, review is necessary.

The Eighth District ultimately held that a trial court errs in accepting a plea to
allied offenses because defendant is prejudice by the plea and the plea must be vacated.
| This decision finds reliance on a 2008 Fourth District case that did not have the benefit
of this Court’s decision in State v. Whitfield that defined “conviction” in the allied
offenses statute to mean sentence and punishment. In State v. Whitfiled, this Court
held that a defendant can plea or be found guilty of allied offenses but could not be
found guilty and sentenced for allied offenses “because R.C. 2941.25(A) protects a
defendant only from being puﬁished for allied offenses . ...™

The Fourth District decision held that a person could not be convicted and
sentenced on allied offenses under this Court S precedent in Yarbrough. Thus, at that

time, allowmg pleas to allied offense is error because one of the convictions must be

dismissed. But Yarbrough was modified by this Court’s decision in Whitfield. Thus,

1 State v. Whiltfield, 124 Ohio St.3d 319, 2010-Ohio-2, at paragraph 3 of the syllabus.



reliance’ on the Fourth District decision is error. Moreover, the Eighth District’s
decision that a defendant is prejudiced by pleading guilty to allied offenses of similar
import is in direct contradiction to Tenth District’s decision in State v. Wozniak:
However, we note that defendant's guilty pleas are valid as to both offenses
because he did admit that he was guilty of each offense. Thus, it is not
- necessary to vacate the pleas and begin anew. The only defect here is that,
“after the guilty pleas were entered, the trial court did not conduct the

necessary proceedings to make a determination regarding the possibility
of allied offenses of similar import.

* % %

Defendant does not argue that, had he known of the merger rule, he

would not have pled guilty. Indeed, such an argument, if raised by

defendant, makes little sense. Defendant was willing to plead guilty to

two separate offenses which carried two separate sentences; how can

defendant now argue that he would not have pled guilty if he had known

his sentence would be less than what it was if he had received the

maximum sentence?2
Thus, based on Tenth District precedent, vacating a plea because the plea encompasses
allied offense makes little sense. The plea must be made knowing the maximum
sentence. If a defendant pleas without knovﬁng that the offenses will ultimately merge,
he cannot be prejudiced because he will face a lesser maximum penalty then explained
during the plea process. An example can highlight this principle. In this case, Manus
pleaded guilty to three crimes and was told that he faced a potential sentence of 8 years
(5 'years for abduction, and 18 months each for gross sexual imposition). Now the
Eighth District has held that these offenses merge. Thus, the maximum penalty is either

5 years if the state elects the abduction or 3 years if the state elects each gross sexual

imposition. This is, at a minimum, 3 less years than Manus thought he faced. Thus,

2 State v. Wozniak (May 23, 1993), Tenth District App. No. 95APA03-345, at 6
(emphasis added).



Manu_s.faces no prejudicé by accepting a plea to allied offenses because he faces a lesser
priéon senetence.

O If this were the only problem with the Eighth District’s analysis, the case might
not merit this Court’s review. But this error creates a rule of law that undermines the
valid_ity_' of guilty pleas and creates problems for trial courts that cannot be corrected at a
later time.

1. On appeal, a defendant can now successfully challenge a
-sentence for an allied offense and have the plea vacated.

_ A_s this Court properly held, unless a defendant affirmatively agrees that his
offenses are not allied, the determination concerning allied offenses can always be
'challeﬂged on direct appeaﬂ.ﬁ With-this Eighth_ District precédent, if the trial court
imf)roperly determined that the defendant’s offenses are not allied the defendant is also
entitled to have the plea vacated without demonstrating any prejudice. Thus, a
defendant gets two bités at the allied offense apple and the second bite can prevent a
'Corfect ruling on the allied offense issue at a later time.

Under this newly established précedent the failure to advise that offenses are
allie(.:'l. before the plea creates a plea that must be vacated once the appellate court
establishes that the offenses are in fact allied offenses. This provides a perverse
incentive for defendants to not raise the issue of allied offenses until the appeal. It is
now better for the defendant to remain silent during the plea and if the offenses are
ultimately determined to be allied the defendant is entitled to have the plea withdrawn

despite facing less prison time than was explained during the plea process. And a

3 State v. Underwood, 124 Ohio St.3d 365, 2010-Ohio-1.
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finding of merger by the appellate court will prevent the state from arguing the offenses

~ are not allied after any subsequent conviction obtained after remand.

2. This new rule of prevents the state from pursuing sentences

for offenses that were improperly determined to be allied by

- a superior court after more facts are produced at trial or
encourages defendants to plead guilty to indictments that
contain allied offenses before the prosecutor has contacted
the victim. :

As established, this rule of law encourages defendants to not raise allied issues
until after the plea and to sit on this issue until direct appeal. But if the issue is raised
before the plea, an adverse ruling by a trial court or adverse ruling on direct appeal
concerning allied offenses prevents the State from being able to properly litigate the

allied offense issue based on res judicata or law of the case. Two examples can illustrate

this point.

a. Adverse ruling by triél court concerning allied offenses
before a plea is entered.

~ Suppose a defendant is indicted for one count of rape and one count of
kidnapping al_ld decides to plead guilty at arraignment because the offenses are allied on
the face of the indictment. The State could not prevent the plea to the indictment. The
State majr only have a summary repoft of the facts at the arréignment and scientific
testiﬁg may not even be complete with certain evidence. These two offenses would
legally be allied unless committed with a sepérate animus or separately. Without any

facts to prove a separate animus, the trial court will be forced to tell the defendant that



- the offenses are allied and explain that the maximum penalty is only 10 years instead of
20 years if the offense were not allied.

- At a subsequent sentencing, the victim may recount facts not available at the plea
that would s_u_pp__drt a finding that the offenses do not merge. The State would be left in
the position to not be able to request separate punishment because that would result in
| an automatic Vacatioh of the guilty plea because the defend_ant was not properly advised

_oflthe r.naxi.mum penalty—20 years. This cannot be the intent of Crim.R. 11 and R.C.

2941.25. This new rule of law is illogical and should be review,

b. A mling by an appeals court that counts are allied,
vacating the guilty plea, and remanding for trial.

This example is based on the same facts above but suppose a trial court holds
before the plea that the offenses of rape and kidnapping do not merge on the face of the
indictment.4 Then at the Subsequent hearing, fhe court imposes separate punishment
for rapé and kidnapping on some minimal facts that the prosecutor may have at this
point. On appeal, the appellate court reverses and holds that the offenses merge. The
gppellate court will then be required to vacate the plea under the precedent in Manus.

At trial, additional facts may be developed that the offenses do not merge. The
trial court could not impose a separate punishment because the superior court held that

the offenses did merge and that issue would be law of the case. On the second appeal,

* This finding would actually place the State in a untenable position. If the State later
realizes the offenses do merge, the State will be ethically obligated to bring this to the
court’s attention and that will result in vacation of the plea at the defendant’s discretion
because under Manus an incorrect decision concerning allied offenses requires vacation
of the guilty plea as opposed to only vacating the sentence.



the superior court could not then hold the crimes do not merge because the issue would
be res judicata.
Thus, by attempting to require facts to be developed at a plea, the Eight District’s

precedent will prevent a legal sentence for separate counts in an indictment.

3. This new rule of law requiring allied offenses be determined
before a plea places a burden on the state, defense counsel,
and trial courts that is not contemplated under Crim.R. 11
and may not be appropriate to undertake before a plea.

Crim.R. 11 réquires defendants to be advised of their maximum penalty. When
viewed in the context of allied offenses, the best course of action is to allow the trial
court to. explain the maximum penalty as if the offenses are not allied. If a trial court
. proceeds as if the (')ffenses. ére..not allied, a defendant’s potential sentence can only be
reduced—never increased. But under this new precedent, proceeding as is the offenses
are not allied will always result in reversible error.

There are reasons why the allied offense _decision should not be determined at the
plea. In Cuyahoga County, pleas are often taken with the permission but without the
presence of the victim. But regardless of whether the victim is present at the plea, this
rule of law requires the defendant to state his version of the facts so the court can have a
clear picture of the defendant’s intent to determine animus in relation to allied offenses
at thé time of the plea. That leaves the defendant in the position of not being able to
chéllenge the plea for any reason because he has stated his version of the facts, which
may contain inculpatory information. Some courts require defendants to swear under

oath before taking a plea, those statements about intent made by the defendant could

then be used against a defendant at trial. Thus, he may not be able to raise a valid



chailenge to some aspect of ﬂle plea. This new rule of law creates perverse incentives to
game the system and is not the intent of Crim.R. 11 or R.C. 2941.25.
CONCLUSION

Unless the defendant is a_dtﬁitting that certain offenses are not allied, there is no
reason to .crgate a rule of law requiring the allied offense issue to be determined before
tifn_e of plea. In fact, this new rule of law requiring the allied offense issue to be
dete’rmiriéd before the plea éonflicts with the Tenth District precedent in Wozniak,
igndres the definition of conviction established by this court in Whitfield, and as
.d'iscussed above creates serious errors that cannot be corrected at a later time and forces
~ defendants to foregb {rélid challenges to a plea colloquy. This Court should exercise
jﬁriSdiction to consider the State’s proposition that:

A defendant is not prejudiced by pleading to allied offenses of similar

- import because a defendant cannot be convicted ie. sentenced and

punished for allied offenses unless the defendant affirmatively agrees

-pefore sentencing that the offenses are not allied offenses of similar

tmport.

- Respectfully submitted,

WILLIAM D. MASON,
CUYAHOGA COUNTY PROSECUTOR

THORIN FREEMAN (#0079999)
Assistant Prosecuting Attorney
The Justice Center, 8t Floor
1200 Ontario Street
Cleveland, Ohio 44113

(216) 443-7800
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KENNETH A. ROCCO, 1.:

{13  After entering guiity pleas to one count of abduc_ti.on and two counts of gross
Se_xuai Lmposition, défendant-appellant Mz_irques Manus appeals his convictions, his senfence,
and hiS classification as & sexual offender under Ohio’s version of the Adam Walsh Act (the

“AWA”Y.

Appe_ndix ' , o
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' {1{ 2} Manué presents seven .assignments of error. He 'argues: the trial court
committed plain é-rror in fatling to require the state to elect between his convictions because
they -_'were:‘éaﬂiéd offenses”; defense counsel provided ineffective assistance; the trial court
.ab__usedf ity discre_tibn in dénying his pre-sentence motion to With.draw his guilty pleas and
figdiﬁg hus guiity pleas were knewingiy, voluntarily, and .intelligently made; and the AWA 18
uﬁcoﬁstiiu_ﬁbnal becaﬁse it offends double jeopardy proscfiﬁtions, .is cruel -and unusual
_puniéh-me_nt, and violates due process of law.

L 3} Qn the record of this case, this court finds the trial éourt acted 1improperly in
accepting Man_us"s guﬂty'pleas tb charges that constituted allied offenses, and in convicting
'a-nd éehteﬁ_cing Mgnus on all three .charges. "Manus’s remaining assignments. of error,
therefor_e_, are m_obt.

194} Cons¢quently, _Manus’s convictions and sentences are reversed, and this case is
rerh;anded for furthez broceed-ings consistent with this opinion.

195} | The record reflects Manus’s convi_ctions result from an incident that occurred at
his h_ome'én _Septembér 29, 2009. Manus, who has been diagnosed with mental illnesses that
.in_ch_ide .bip.olar disordér,. went into a “manic” st_ate, and attacked his father’s girlfriend.

Du-fin-g the episode, he forced the woman to the ground and, while he was on top of her,

“grabbed her about the breasts and buttocks.” The family dog jumped on him; the woman
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took a_d__van{age of the distraction to flee.  She ran to her car with Manus in pursuit, locked the
cioo.rs, E"i_ﬁd; eﬂthough Manus managed to break off a picce of the driver’s side handle, drove
awé’y:. Upoﬁ the arrival of the police, they found Manus in the home holding a knife,
' threa'_te.n'ing 1o “slice himself.”
{11 6}.. Qn_'Qctober 14, 2009, Manus. was indicted on three cOunts, charged with
: kidnaﬁbing.with a sexuél motivation -specification and two counts of gross sexual imposition.
He_'p_-le_aded_ not guilty and .receiverd assigned counsel, who filed motions for discovery on
_Oc_‘:c_)bér 26, 2000, |
| {ﬂ i Ata ﬁretﬁal hearing condu;fed on October 29, 2009, the court set the case for
trial 61’1 December 14, 2009. waever, at the final pretrial hearing, defense counse! requested
t_he__co_l__lrt to reschedule the proceﬁding for January 5, .2010 because he was “not available on
the.scheduled trial date._” 'Th_e court granted the request.

'{ﬂ.S} On January 5, 2010, Manus. filed a pro se motion to dismiss his case for
failﬁr’é to comply with the speedy trial requirements set forth in R.C. 2945.71.  The court
céﬁed_ the matter for a. hearing on Jénuary 8, 2010. After the court discussed the issue with
the attorneys, 1t determiﬁéd that statuiory speedy tnal  time had not expirec.

199} .At‘ that point, the prosecutor informéd the court that the state had “made a plea

offer” 10 Mahus, 1.e., In exchange for his guilty pleas, the state would amend Count 1 to a

Page 4
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chérge. _of abduction without the sbeciﬁcaﬁon. The trial court told Manus the potential
penalt_iés 1mvolved with respecf to thé case as ndicted, and contrasted them to tﬁose that could
be imposedfif he accepted the plea offer. The court then permutted Manus 15 minutes to
dis'c'us.s the matf_ér with defense counsel.

: 19 10} However, w.he_n the recess was over, Manus told the trial court that he stili could
not ._“ihink right now”; hé. was not able to. “focus.” The transcript indicates Manus b-ecame
Soﬁiéwhat aéit-:ated, since the court asked him to “calm” himself, then repeated the information
concerning thé_potential pénalties if he should be found guilty of the indictment as charged,
versus the po.téntial penalties involved for the plea agreement. Once again, the trial court
'tOQk a five-minute .recess for Manus to consider his choice.

i il} Defense cqunsel subsecjuently stated to the court that Manus decided to accept
thé_statf':’s offer. The trial court addressed Manus and asked him if he understood everything,
and Manué answered, “Yeah.”

.{.1{ 12} Du-riﬁg the ensuing colloquy, Manus informed the trial court that he used two
medications for his mental iliness, but replied, “Yeah,” when the court asked if he “understood
w‘hé_tﬂ we're doing here today T 7" Manus thereafter responded in an appropriate manner

when the trial court explained his constitutional rights and the potential penalties involved.

When the court asked him how he pleaded to each charge, Manus answered, “Guilty.”
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.{_ﬁ[ 13} The court acceptéd Manus’s pleas and .ordered him referred for a presentence
report " The court then comr_nented,: “T think Tl also do & referral for recommendations on
disposition.”  Defense counsel stated that he was “going to request” a psychological report,

: gn_d the trial court responded, “T think a full report would be best also.” The court set a
sent_er.lc.i"ng d_at_e of January 29, 2010.
{9 14} On January 22, 2010, Manus filed a pro se motion to withdraw his guilty pleas.
_Méﬁﬁs also filed a memorandum in support of his motion, in which he aéserted, among other
thingg, that he had not uhd'erstood that his piea$ were to “allied offenses,” and that th;e court’s
féférrél of him for a psyCholo‘gical evaluation placed his competency to enter his fﬁeas nto
questibn_'

_ _{ﬁ] .1_5} When Manus’s case was called for sentencing, the trial court noted that Manus
had filed a pro se motion to Withdréw his plea, and told him that it had already determined that
he “Vélﬁntarily, intelligently, and knowingly [gave] up [his] nights and enterfed his) plea * * *
U '_T'hé court further stated that 1t did not know “what [hé was] taiking about” with respect to
“4lied o.ffenses,”_ and asked the proseéutor, “Is there anything that merges ﬂere?” The
:pfos_ecutor answered that she did not “believe so.”  When the court turned to defense counsel
for his perspecti\}e, counsel merely stated that he had no opinion. The tal court denied

Manus’s motion.

Appe'ndix o _ Page 6
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916} At that point, the tfial court requested the prosecutor to “articulate the fact

.pattern”' upo.n which Manus’s guilty pleas were based. The court thereafter stated it would

~ “proceed to sentence.”

{917} .Af:ter the trial court heard from the victim, defense counsel, a sociallworker, and

.Mfcmus, it told Manus -.he was sentenced to five vears of community control. The court

cut_li-ned_fhe conditions and informed him that if he did not sucéessfuliy complete them,_he was

sentenced to concurrent prison terms of five ye.ars on Count 1, and 18 months.each on Counts

2 and 3. Finélly, the trial court informed Manus that, pursuant to his pleas to Counts 2 and 3,
“he Was clas‘siﬁedas a ;‘Tier I.se.x offender,” wﬁth its atténdant duties.

:{.1{ 18} Manus .s-ul.asequently filed hié timely appeal; he presents thé foliowing
aésignm-ents of error fof review.

o 1§} “I.  Manus’s convictiqns for abduction and gross sexual imposition should
have been ﬁlergcd into a single conviction on only one of the offenses to be selected by the
State. The_conrt’ s failure to do .so violated Ohio merger law, Manus’s right to due process,
and his double japar;ly n’ghf against cumulative punishments for the same offense.

{920} “II. Trial counsel was ineffective for not objecting to the trial court’s failure

to merge the felony offenses into a single conviction on only one of the offenses to be

selected by the State.

ppendix ' ‘ Page 7
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o 21} “TIL The trial court abused its discretion in refusing to allow Manus to
| vir_iﬂndxﬁw h1s guilty ﬁlea prior to sentencing.
:{f[ 22} “IV. M;inus’s guﬂty pléa was not made knowingly, voluntarily and
' jnﬁeiﬁgegﬂy; and, as a reSu-_It,' the Court’s acceptance of that plea was m violation of Manus’s
constituionalrights and Criminal Rule 11. |
] 23} “V. Senate Bill 10 viqiates the Double Jeopardy Clause of the United Statcs
Co.n_s_ti_tuﬁon.aud -Secﬁon 1'0,: Article I of the Ohio_Consﬁtuﬁon.
| . '{1{24} “VI.. Senatc Bill 10, as applied to' éppe]lant, violates the. United States and
0]310 C’onstitutioﬁs [sic] proﬁi-bition against cruel and unusual punishment. |

{ﬁ{ 25} “VII Senate Bill 10’s residency restrictions violate the Due Process Clauses

.of thé .Unitcd States and Ohio Constitutions.”
| {926} In Manus’s first, third, and fourth assignments of error, he argues that the trial
-court act_ed.improperiy n accepting his pleas, denying his pres_eﬁtence motion to withdraw his
p.l.eas., and in imposing sentence on him without Vfully consideting whether, on the facts of his
case, the offenses of abduction and gross sexual imposition were allied offenses pursuant to

R.C. 2941.25(A). Based upon the circumstances presented herein, these arguments have

merit.
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27 Mamis entered gutlty pleas to Qne count of abduction and two counts of gross
sexual limposition. | Abduction is a lessér included offense to. the crime of kidnapping, the
_c:rim'e: for whiph Mar_lus originaliy was indicted in Count |.  Srare v, Cé]e, Pickaway App. No.
09CA16, 2010-Ohi0-4774, 2. This court previously also has étated that gross sexual
_impqsition is_ a lesser in&:_l_uded offense of_. the crime of rape. S[are v. Ferrell, Cuyahoga App.

| .No__.' 92573, 2010-@-110—1201. In addressing the application of R.C. 294125 to the crimes of
k-idﬁ_abping. and rape, this court has observed as follows: |
_'_{ﬁ{ 28} “Thé offenses of rape and kidnapping may be allied offenses of similar import.
szzﬁfe V Pnce (1979), 60 Ohio St.2d 136, 398 N.E.2d 772, In State v, Logan (1979), 60 Chio
St2d 126, 397 N.E.2d l345,- the Supreme Court of Ohio established guidelines to determine
whether kidnapping _énd rape arc committed with a separate animus so as to permit separate
pﬁ_nishmcnt u.nder R.C. 2_9'41.'25(]3). The court held that ‘where the restraint or movement of
the victim 1s merelgr_ incidentél {o a separate underlying crime, there exists no separate animus
sufficient to susfain 'separate convictibns; however, where the restfaint 1S prolonge'd, the
' conﬁﬁerﬁen_t 18 _seére’tivg-, or the movement 1s substantial so as to demonstrate a significanoe
mndependent of the other foense, there exists a separate animus as to each offense sufficient to
support separate convic_tions.’ Id. at paragraph (a) of the syllabus. Conversely, the Logan

court recognized that where the asportation or restraint ‘subjects the victim to a substantial

Appendix
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| inc‘r.(.éas'e n sk Qf _ha.rm_sé.parate and aparl from * * * the undertying crime, th¢re exists a
- .sép:é'rate eini_mﬁé.’ Id..a.t paragraph (b) .éf the syllabus.

: _. " {929} “In.the'instant matler, the record reflects that the festr-aim-of the victim was not
=p_rolo__l.lg,red. The _\}ictim- testified ;hat she was held 1n the hving room for appfoximately five
-mﬁmu#e.s aﬁq then héld .iﬁ.the bedroom fqr an additional five minutes. * * * [Tlhe m.o_vement of
t.he_._v_ictim * kK alon:g with the restraint of the victim, was 1ncidental to [appéllant]’s attempted
rape of t:'he victim.

(430} .“'We find that'_ upon this recofd the evidence does not demoﬁstrate that the
offénsés were sigrificantly i’ndépe.ndent of each other or that there was a separate animué as to
each.'o'ffense. .The. evidence reveals that the kidnapping and rape arose out of the same
condﬁct; were committed simultaneously, and were chmifted with the same animus.  Thus,
the rape and kidnapping were allied offenses of similar impqrt for which, pursuant to R.C.
2941.25(A), [appellant] may be convicted of only one. Therefore, this court finds that the

' tr.i_zﬂ court erred in sentencing {a:ppeﬂant] on both the kidnapping and rape charges.”  Stare v.
Miner, Cuyahoga App. No. 85746, 2005—01110-5445, €16-18.  See, also, Swate v. Gibson,
.Cuyahdga App. No. 92275, 2009-Ohi0-4984, Y32-34; State v. Dudley, Montgomery App. No.

22631, 2010-0Ohio-3240, 150.
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o i {31} In like manner, this court has “assumed” the lesser included offenses to
kidnapping a_ﬁd rdpe, viz., abduction apd gross 'sexual imposition, to be allied offenses with
'ré:spect 10 -an alignment of the elements, aﬁd thus, to require an assessment of the defendant;s
a'n_imus in c{)mmitting the crimes priqr tb 1mposing senteflce. State v. Jack&on, Cuyahoga
_App.'“Nos. 90282 and 90283, 2008-Ohio-3535, 117-18. That assumption is supported by the

Ohio_' Sﬁpreme Court’s recent decision in State v. Jobnson, Slip Opinion_No. 2010-Ohio-6314.
-However, the record in this case Ireﬂects that fhe trial court made no such assessment.

o _.3 {ﬂ[ .'32} In Johnson, the supreme court has mandated that “the conduct of the accused
must be co.nsidefed” in determining whether offenses are subject to merger. It is apparent
from the prdsecﬁtor’s recitation of the facts in this case, facts that were not set forth until the
sentencing hearing, that Manus had. no separate animus in committing the abduction and the
gfo‘sé sexual impositions upon the victim.

- . {933} As  stated | m  Swafe v. Underwood, Montgomery App. No. 22454,

' 2_0_08-Ohio-4748, 122-23:
{9343 “R.C. 2941.25 implements the protections of the Double Jeopardy Clause of the
Fifth Amehdment_ t.o the Coﬁsﬁfution of the United States and Section 10, Article I of the Ohio
Constitution.  The Double Jeopardy Clauses prohibit a second punishment for the same

offense.. State v. Lovejoy (1997), 19 Ohio St.3d 440. To avoid that result, when two or

pri_dix Page 11
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 more éliied offenses of simifar iﬁlport are charged and guilty verdicts for two or more arc
'returned; R.C. 2941.2.5..mz.i'rl1dat¢s that ‘the defendaﬁt may be convibted .of only oné.’

1] 35} “R.C. 2941.25 requires a merger of mﬁltiple guilty verdicts into a single
udegment of 'con'viction,'_ not a merger of sentences ubon multiple judgments of conviction.
Eeé_aus_e the required nﬁerger of con VJ&EJOHS must precede any sentence the court ;mposes upon
_' 2 con viction, Defendanfs agreement to the multiple sentences the court mmposed could not |
| _ivaz"vc his nﬁé[zf to-the prror merger that R.C. 2941.25 requires. chfﬁer could his no contest
p]é;g WAIve /71'5 :ﬂgb; fo challenge his multiple. convictions on double jeopardy gfbunds.
MEH[J&‘ v, New Yc.:uk(1975.)‘, 423 U.S 61,96 S.Ct. 241, 46 L.Ed.2d 195 (Emphasis added.)

.{1] 3_6}'.The foregoing assessment was affirmed by the supr.eme.court. State v,
[ﬁ)é’ej'WOOd 124 Ohio St.3d 365, 2010-Chio-1, 922 N.E.2d 923.  See, also, JoAnson, at 147.

{937} Moreover,'t_he facts of this case are similar to those faced by the Fourth

'Appe.ﬂ'ate District 1y State v. Tavior, Washington' App. No. 07CA29, 2008-Chio-484.
Taylor’s indictment in that case for kidnapping with specifications and gross sexual imposition
were based upon & single incident.

“ .38} According to the qurth District’ s opinion, Taylor pushed the.victim, who had

been Walking in the park, to the ground, got on top of her, bit her breast area, and grabbed her

vaginal area, but the victim “got away.” In exchange for Taylor's guilty pleas, the state
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ag.reed to ameﬁd the indictment to delete the specifications.  The triél court found Taylor
guilty oﬁ_ boih: counts. |
{1] 39} Pﬁor to senfencing, Taylor raised the issue of whether the offenses were allied,
but the tri.al 'co.'u_rt did not “respond” to the argument before imposing concurrent sentences.
The Fourth Distri;:_t in Zayior found that the trial court erred in concluding the offenses were
ricﬁ a_lli'ed offenses Of similar import without co_nsidéring appellant’s animus, in accepting the
p_le'a.__, and in_. irﬁposing fhe sentence. |
S 4-0} As in Taylor, in this case, Manus raised the issue in his motion to withdraw: his
| plea. | S_ince' the issue of whether Manus’s of-fens_es'in this case, i.é.., ébduction and two counts
- of gross sexual impcjsi.tion; constituted allied offenses pursuant to R.C. 2941.2.5(A) had not
beén’ 1_'esolved during the plea hearing, the trial court erred in accepting Manus’s ﬁ}leas, 1n

denying his presentence motion to withdraw his pleas, and in imposing sentence.

IR.C. 2941.25 has been called primarily a “sentencing statute.”  State v. Kent (1980), 63

Ohio App.2d 151, 428 N.E.2d 453, paragraph one of the syllabus.  Pursuant to Crim.R.11(C)(2), the

total sentence that can be imposed for offenses that are allied would constitute part of the “maximum

penalty involved” in entering the plea; the defendant must be aware of that defore the trial court can

_determine whether the plea is valid. See, e.g., Johnson, at §47; State v. Sarkozy, 117 Ohio St.3d 86,

-~ 2008-Ohio~509, 881 N.E.2d 1224; Taylor; of. Kent, at 156; State v. Smith (Dec.10, 1992), Cuyahoga
App. No. 61464
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e

' {ﬂ 41} Based upon the foregoing, Manus’s first, third, and fourth assignments of error
are sustained: | This rendéré his remaining assignments of error moot.  App.R. | 12(A)(1)c).
9 42‘} Convictions and sentences reversed.  This .case i3 remanded for further
'-pro_cee_d_ings conéistent with this opinion.
'.It_"i:s ordered that appeilant recovér from-appellee costs herein taxed.
The cdur.t finds there were reasonable grounds for this appeal.
ft 13 ordered that a special mandate issué out of this court d_irecting the common pleas
co_.urfto. carry this judgment nto execution.  Case remanded to the trial court for further
proceedings. -
A certified copy of this entry shall constitute the mandate pursuant to

Rule 27 of the Rules of Appellate Procedure.

KENNETH A. ROCCO, JUDGE

MARY EILEEN KILBANE, A.J., and
MARY J. BOYLE, J., CONCUR

_ ®Manus claims in his second assignment of error that his trial counsel rendered ineffective
assistance, but, in light of this court’s disposition of Manus’s appeal, this claim need not be addressed.
Manus argues in his fifth, sixth, and seventh assignments of error that the application of Ohio’s
version” of the Adam Walsh Act in this case is unconstitutional. These assignments of error,
however, are not ripé for review since Manus’s pleas and convictions must be reversed; this court
cannot presume Manus will either enter a plea to a sexual offense or be convicted of one.
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