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LAW AND ARGUMEN T

A. PROPOSITION OF LAW NO. I: A PUBLIC RECORD'S
REQUEST WHICH SEEKS INFORMATION, NOT SPECIFIC
RECORDS, IS NOT A PROPER RECORDS REQUEST, R.C.
§149.43 ET SEQ.

1. O'Shea attempts to rewrite his public records request
nearly two years after his ambiguous and overbroad
original request which resulted in this litigation.

Two years ago, on lVlarch 26, 2009, O'Shea requested that CMHA produce

documents "which document any and all instances of lead poisoning in the last 15 years

***." Mezt Brkf srq#eneff cat 7. CMHA believed that the request was ambiguous,

improper, as well as greatly overbroad in breathed. Accordingly, CMHA at its first

opportunity requested legal protection. CMMA immediately moved to dismiss O'Shea's

Mandamus action because O'Shea's request was vague, ambiguous and overbroad. SLg

Repaulart s Mdicn toDisrniss, July 92009.

In response to CIVIHA's request that the action be dismissed, O'Shea never

attempted to clarify or ever state exactly what documents he was seeking. Instead, two

years later, and for the first time in his brief to this Court, O'Shea identifies a laundry list

of documents which he meant to request. S64 O'Shea's relator's brief, page 8, and 27,

respectively. Indeed, O'Shea asserts that his request seeking documents documenting

lead poisoning includes non-medical documents "including, but not certainly not limited

to, lead citation reports, lead inspection reports, lead abatement reports, reports to HUD

about lead issues and abatement, the location of residences that have lead problems,



correspondence from CMHA management about lead issues, etc." O'Sla7'sBn;fapqg?8,

27 cu^d fatncte 23. Frankly, if these were the documents O'Shea intended to request,

O'Shea must explain why he never requested such documents.

More importantly, O'Shea's own words explain why his initial request sought

information and not specific documents as the Public Records Act requires. This Court

has maintained that the Act requires particular clarity as to what public records are

sought. Stateee Ya.'Dilleyv I4rmca4 92 Ohio St.3d 312, 2001-Ohio-193. Overbroad or

nebulous records requests are legally deficient because neither the act nor Ohio law

requires a public entity to scrutinize, seek out or retrieve records with specific

information that is of interest to the requestor:

Thomas is seeking a writ of mandamus to compel respondents to comply
with R.C. 149.43 by making available to him unredacted copies of all
requested records. We issued an entry denying Thomas' request fora
writ of mandamus to the extent that his request broadly sought
respondents to search for reco>Yls containing selected information.
State ee rn.'. Fcmt v. Tdo- (Apr. 28, 1993), Cuvahog.a App. No. 63737,
unreported, 1993 WL 173743, affirmed in Stateec r^.'. Fcaztv. Tda-(1993), 68
Ohio St.3d 117, 623 N.E.2d 1202.

Stciteec r^.'Thcmasv OhioStateUnhusity(1994),71 Ohio St.3d 245,1994-Ohio-261 (prior
historynoted therein)(Emphasis added); Statene n^.'. Fcuztv Tatr,1993 Ohio App. LEXIS
2591, 8th Dist. No. 63737 (May 20, 1993), affirmed (1993), 68 Ohio St.3d 117.

Put simply, O'Shea's own brief establishes that his request regarding documents

involving lead poisoning was ambiguous, overbroad and failed to meet the clarity a public
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records request must, under Ohio law. Permitting O'Shea to amend that request and

provide the clarity two years thereafter would be improper.

Additionally, it is clear that O'Shea was merely requesting information and not

records. Ohio Law has consistently rejected the use of the Act in such manner. Stcite er

n^.'. Firmk Ra*a- & Asrw Co LPA v. Mrntgunay (1997), 79 Ohio St.3d 1502; Ccg^as v

Whtte, 2002 Ohio App. LEXIS 1962, 8`h Dist. No. 80713 (Apri17, 2002); StateEx Ra'.

Fcmt v. Tdv,; 1993 Ohio App. LEXIS 2591, 8"' Dist. No. 63737 (May 20,1993), affirmed

(1993), 68 Ohio St.3d 117; StateEx Rd. Tlvanar v. OhioState Univu-sity(1994), 71 0 hio

St.3d 245, 1994-Ohio-261.

B. PROPOSITION OF LAW NO. II: ANY DOCUMENT
CONTAINING REFERENCES TO CHILDREN IS NOT A
RECORD DISCLOSABLE UNDER THE PUBLIC RECORDS
ACT, R.C. §149.43 ET SEQ.

It is interesting how O'Shea claims to be an advocate to protect children from lead

boisonine. However, O'Shea in his Brief has exposed his true interests. O'Shea is simply

an attorney who seeks to solicit families to file lawsuits against low-income housing

programs like CMHA. O'Shea is not a govemment "watchdog" or non-profit advocacy

group who wishes to see improvement in low-income housing. Rather, O'Shea is a law

firm who wishes to profit from the government.

CMHA understands that Relator's true financial motive is not a determining

factor. However, one should consider same when reviewing a public record's request
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which seeks the disclosure of children's personal information in order to have those

children and their families solicited for litigation.

Ohio law and the Public Records Act must be interpreted to protect children.

CMHA respectfully asserts that O'Shea has missed that point as well as this Court's

attempt to protect children's personal and private information from dissemination in State

ec ra! McClaxy v. Rdats (2000), 88 Ohio St.3d 365. Contrary to O'Shea's statements,

McClaary is neither factually nor legally distinguishable from the instant matter. In

McCla-#y, this Court reminded governmental entities that public record's requests are not

proper unless they "shed light on an agency's performance of its statutory duties ***."

Sa4 McCleary, 88 Ohio St.3d at 368. A request which desires information of private

citizens, does not meet that requirement. Indeed, a private citizen's personal and private

information is protected from the public records laws particularlywhere those individuals

do not have any particularized knowledge as to the inner workings. SLg Stateee r^.'. Ka'le-u

C¢r (1999), 85 Ohio St.3d 279, 282.

This Court reaffirmed these salient points by restating that personal information

regarding private citizens does not further the purpose of public records laws:

The subjects of appellee's public records requests are not employees of the
government entity having custody of the information. They are children-
private citizens of a govetnment, which has, as a matter of public policy,
determined that it is necessary to compile private information on those
citizens. It seems to us that there is a clear distinction between public
employees and their public employment personnel files and files on private
citizens created by the government. To that extent, the personal
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information requested by Appellee is clearly outside the scope of RC.
149.43 and not subject to disclosure.

McClsuy, sr,pa at 369-370, dtingStateee rd'. DiWdzPrintingCa v. Wd'ls(1985), 18 Ohio
St.3d 382, 385.

This Court's statements in MoClaary were further clarified in State ee ru.' Baxcn

.kerrnal PublishingCa v. Baig 98 Ohio St.3d 146; 2002-Ohio-7117. In Bawon, this Court

adopted its rationale from McCla-oy and denied the disclosure of a juror's personal

information. This Court explained:

We recently addressed whether personal information held by apublic office
falls within the statutory definition of a "record" in Stateee ru.'. McCleaffyu
Rd,ats (2000), 88 Ohio ST.3d 365, 2000 Ohio 345, 725 N.E.2d 1144. In
McCleazy, the city of Columbus implemented a photo identification program
requiring parents of children who used Columbus pools to provide the
Recreation and Parks Department with personal information regarding
their children. Holding that such information was not subject to disclosure,
we observed that "standing alone, that information, i.e, names of children,
home addresses, names of parents and guardians, and medical information,
does nothing to document any aspect of the City's Recreation and Parks
Development." Id at 368, 725 N.E.2d 1144.

As we noted in McClesnyy, disclosure of information about private citizens is
not required when such information "' reveals little or nothing about an
agency's own conduct' " and "would do nothing to further the purposes of
the Act." 88 Ohio St.3d at 368 cmd 369, 725 N.E.2d 1144, quoting Unitea'
StatesDq-X. cf.7umceu ROxxtm Ccrrnrrt: fa°FhurbncftheP^lm (1989), 489 U.S.
749, 780, 109 S. Ct. 1468, 103 L.Ed2d 774.

Be,zmr, sipa at ¶¶10-11; sg alsq Stateec Ne.'Di.slrrtchP^intingCa uJdwaz, 106 Ohio St.3d
160, 2005-Ohio-4384.
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In sum, information of private citizens, particularly children, must be protected as

a matter of public policy. CMHA, as well as the Department of Housing & Urban

Development, believe that a tenant provides confidential, medical and personal

information to CMHA with the promise and understanding that CMHA will keep it

confidential. MaztBricfStq#en"at 33. Without such promise of protections, a tenant,

on their behalf or that of their children, with serious medical issues may be unwilling to

come forward with any concerns if CMHA and the HUD cannot guaranty their privacy.

No true advocate of public housing would desire such an unfortunate result.

C. PROPOSITION OFLAWNO.HI: PUBLICHOUSINGTENANT
DOCUMENTS ARE EXEMPT FROM DISCLOSURE UNDER
THE FEDERAL PRIVACY ACT, 5 U.S.C. §552(a) AS WELL AS
THE DEPARTMENT OF HOUSING AND URBAN
DE VELOPMEN T'S RE GULATION S.

1. In This Mandamus Action, Which Originated In The Court Of
Appeals, CMIIA Propedy Asserted That The Federal Law
Exemption Set Forth In R.C. §149.43(A)(1)(v) Exempted
Disclosure Of The Any Record Which Documents An Incident
Of Lead Poisoning.

O'Shea argues continuously that CMHA did not assert that the requested records

documenting lead poisoning were exempt from disclosure under the Federal Law

exemption set forth in Ohio's Public Records Act. Put simply, O'Shea is wrong. In the

trial court, the appellate court in this mandamus action, CMHA asserted in its Motion for

Summary Judgment that the documents regarding lead poisoning were exempt from

disclosure under Federal Law. The Appellate Court rejected CMHA's position in an

interlocutory order. Thereafter, as is permitted under Ohio law, CMHA sought
6



reconsideration of the Appellate Court's interlocutory order. Pitts v. Ohio Dip't cf

75cw.(1981), 67 Ohio St.2d 378, 379 at fn. 1; Sdvirich v. Bcmkes Title& Eso-awAgqcy,

Inc, 2007-Ohio-3924 (8th Dist.) at ¶7-8, citing Gddam v. TranspatatianLazsing Inc, 1981

Ohio App. LEXIS 10481, 8t" Dist. no. 42480 (February 19, 1981); Olsai v Wcdsa^ 22

Ohio Law Abs. 118 (2nd Dist. 1936); WcryneCty. Nad Bark v Prahncre-HarryMa*crCa, 7

Ohio Law Abs. 425 (9th Dist. 1928); NIDM Raalty Ltd, v Prcgiw Prq"ties Patnaship,

2007-Ohio-3668 (8' Dist.); Brownv FirstEna&Cap.,159 Ohio App.3d 696,2005-Ohio-

712 (9"` Dist. 2005).

In that reconsideration motion, CMHA explained that the interim summary

judgment ruling was incorrect and that Federal Law prohibited disclosure of the

requested information. The Appellate Court disagreed and now CMHA as well as the

United States of America, Department of Housing& Urban Development, has requested

this Court review the Act's federal exemption and determine whether the Appellate Court

erred in its analysis. Simply, because CMHA presented the matter in the trial court, the

issue is preserved for appellate review by this Court and O'Shea's arguments to the

contrary are in error and must be rejected.

Moreover, this Court has stated that the Act's exemptions are always applicable

and are not capable of being waived. State cc ru.'. Nix v. City cf Cleodcuzd (1998), 83 Ohio

St.3d 379, 383 citingStciteec rd. PZainDaala•PublishingCa Cle^.'cuid(1996), 75 Ohio St.3d

31, 33-34.
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2. Federal Law and Federal Regulations Exempt The Requested
Document From disclosure.

RC. §149.43(A)(1)(v) specifically exempts from disclosure any documents whose

release is prohibited by federal law. CMHA detailed in its initial Merit Brief how exactly

federal law and federal regulations prohibit CMHA from disseminating tenant

information including the type of information O'Shea requests. O'Shea responds by

stating that CMHA is not a federal agency and therefore federal privacy protections do

not apply. O'Shea, like the Appellate Court, fails to fully consider the Public Record's

federal law exemption, RC. §149.43(A)(1)(v), and the application of HUD's federal

regulations to CMHA.

As set forth in the initial appellate proceedings, CMHA's Federal Funding is tied

directlyto their obligation to abide byHUD's regulations. MaztBri^(Sq#enmt at 39-40.

While O'Shea contends that there is no evidence of that fact, O'Shea is mistaken. CMHA

submitted the affidavit of its Chief Legal Officer whom averred, without contradiction,

that HUD's low income housing program requires its participating entities, like CMMIIA,

to comply with HUD's regulations. Id In those regulations, HUD advises its participating

Public Housing Authorities that the tenant's personally identifiable information is not to

be disseminated to anyone pursuant to, the Federal PrivacyAct, 5 U.S.C. §552(a), Section

6 of the Housing Act or 1937 and Section 208 of The E-Government Act. Mait Bri f

Supplanart at 41-46. 5 U.S.C. §552a(m) provides the requisite authority for HUD to so

direct CMHA:
8



(m) Government contractors

(1) When an agency provides by a contract for the operation by or
on behalf of the agency of a system of records to accomplish an
agency function, the agency shall, consistent with its authority, cause
the requirements of this section to be applied to such system. For
purposes of subsection (i) of this section any such contractor and
any employee of such contractor, if such contract is agreed to on or
after the effective date of this section, shall be considered to be an
employee of an agency.

CMHA receives funds from HUD to assist in HUD's governmental function to provide

low-income housing. As part of that relationship, HUD directs CMHA to obtain and

assemble personal information from its tenants. Because of this mandate, the Federal

Privacy Act, subsection (m) requires that HUD obligate CMEIA to protect that assembled

information from dissemination as the Privacy Act provides. Id

In sum, contrary to O'Shea's statements, federal law specifically directs HUD to

require CMHA to protect the tenant's personal and private information. Accordingly,

pursuant to Ohio Public Records Act, those records are exempt from disclosure. R.C.

§149.43(A)(1)(v).

D. PROPOSITION OF LAW NO. IV: A PUBLIC H OUSIN G
TENANT'S MEDICAL RECORDS ARE EXEMPT FROM
DISCLOSURE.

Medical records are exempt under the Act. RC. §149.43(Ax1)(a) and R.C.

§149.3(A)(3). A medical record is defined as "any document or combination of

documents * * * that pertains to the medical history, diagnosis, prognosis, or medical

9



condition of a patient and that is generated and maintained in the process of medical

treatment." O'Shea maintains that this Court's decision in Stateeti ru.'. Stratlas v Welleim

(1997), 80 Ohio St.3d 155 only protects medical records for those entities which both

generate and maintain the medical records. C1V1HA respectfully asserts that such a reading

is nonsensical.

If the exemption is read in this matter, the exemption would never apply except

for government operated medical facilities. Certainly, the Legislature could not have

intended that onlv medical records contained within the brick walls of such government

medical facilities be the only places the public's medical records would be kept private

and confidential. Medical records which are released to an authorized governmental

entity by the private citizen should not become the public's records simply because of

such limited specific release. Indeed, other than a public hospital or clinic what type of

public office would maintain medical records "in the process of medical treatment"?

Additionally, such a proposition would also mean that the medical records of

public employees would be subject to disclosure. CMHA asserts that the phrase

"generated and maintained in the process of medical treatment" goes to the origination

of the record., not simply where the record may be upon an authorized release.

10



E. PROPOSITION OF LAW NO. V: DOCUMENTS GENERATED
FOR THE PURPOSE OF LITIGATION ARE CONFIDENTIAL
AND EXEMPT FROM DISCLOSURE.

F. PROPOSITION OF LAW NO. VI: DOCUMENTS OBTAINED
THROUGH A GOVERN MEN TAL EN TITIE S IN VE STIGATORY
WORK PRODUCT ARE LIKEWISE CONFIDENTIAL AND
EXEMPT FROM DISCLOSURE

O'Shea's sole argument that CMHA is not entitled to the Act's exemption for the

litigation/ work product, is that CMHA arguablyuses these documents for more than one

purpose. O'Shea cites State ex rd. Cdanan v. Cincinnati (1991), 57 Ohio St.3d 83 for

support of his theory that documents created for a dual purpose do not meet these

exemptions. Sa4 O'Shaz's Mait Brief atpag? 34-35. However, a subsequent review of this

Court's decision in Cdena!^ supu reveals that this Court overruled that decision in Stcneee

rd. Sta*mcm v.,a*scn (1994), 70 Ohio St.3d 420,430-434.

In St«krnan, as well as other decisions, this Court has prohibited the release of all

records created or comniled in anticipation of litipation including notes and independent

thought processes. SLg eg Stateer rd. PdiceO,0c--r°sfcrEqualRi&sv Lcrshutka(1995), 72

Ohio St.3d 185; Stateee rd. NaticaxrlBrardceastingCa v. Cleoa'cuul(1991), 57 Ohio St.3d 77;

Stateee rd. Reoov Cuy+ahogz CaintyD^p 't cfHumm Savices (1990), 54 Ohio St.3d 25; State

ee rd. Nix v CitygF'Cle^dcmd (1998), 83 Ohio St.3d 379. Simply because CMHA uses the

documents for other purposes as well should not vitiate the Act's stated litigation

exemptions.

11



CONCLUSION

Tenant's simply do not expect that their private personal information or medical

records, and those of their children, will be disseminated to the Public because they

obtain government housing. These individuals have the same expectation of privacy as all

other. Sta2eer na.'Ba-xm .kzmnal PublishingCa v. Ciryq'A kNcn (1994), 70 Ohio St.3d 605.

For these reasons, Respondent, CMHA respectfully requests that this Court

reverse the Eighth District Court of Appeals decision to issue of writ of mandamus

compelling CMHA to disclose the private, confidential, personal and medical information

of its tenants and their children

Respectfully submitted,

SHAWN W.IVIAESTLE (00637 9)
SMaestle@westonhurd.com
HILARY S. TAYLOR (0017496)
HTaylor@westonhurd.com
Weston Hurd LLP
The Tower at Erieview
1301 East 9'h Street, Suite 1900
Cleveland, OH 44114-1862
(216) 241-6602, (216) 621-8369 (fax)
Attomey for Respondent
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