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INTRODUCTION

Before this Court is the opportunity to confirm civil defendants’ statutorily enacted guarantee
to bifurcation of the liability and punitive damages phases of trial in tort actions, pursuant to R.C.
2315.21, while simultaneously ensuring that the civil justice system remains fair and predictable to
all litigants. Punitive damages awards implicate constitutional rights, and the U.S. Supreme Court
has recognized that punitive damages pose an acute danger of arbitrary deprivation of property and
the risk of an unconstitutionally excessive damages awards. State Farm Mut. Auto. Ins. Co. v.
Campbell (2003), 538 U.S. 408, 416-18. (citations and quotations omitted); see also, Barnes v. Univ.
Hosp. of Cleveland, 119 Ohio St. 3d 173, 2008-Ohio-3344.

In order to ensure a civil defendant’s right to due process, the General Assembly enacted
wide-ranging tort reform measures to make certain that Ohio’s system of civil justice was fair
and predictable, not only for civil plaintiffs seeking redress for injuries, but also for civil
defendants. Am Sub. S.B. No. 80 (“S.B. 80”), § 3(A)(3). By enacting R.C. 2315.21(B), the
General Assembly sought to guarantee that evidence of a defendant’s misconduct did not poison
the jury’s assessment of liability and that cvidence of a plaintiff’s injury did not cloud the jury’s
judgment in considering punitive damages providing all parties a fair and unbiased assessment of
the evidence.

In that R.C. 2315.21(B) “creates, defines and regulates the rights” of parties in tort
actions, the statute is, by definition, substantive in nature and constitutional. Proctor v.
Kardassilaris, 115 Ohio St. 3d 71, 2007-Ohio-4838, at 9 17 (citation omitted). This statute
unequivocally confers and regulates a substantive right which falls squarely within the policymaking
powers of the General Assembly without unduly conflicting with the Rule making authority of this

Court. Accordingly, this Court should find R.C. 2315.21(B) constitutional and reverse the



decision of the trial and appellate courts, remanding this case with instruction that the trial court
bifurcate the compensatory and punitive damages portion of the trial in this matter pursuant to
R.C. 2315.21(B).

L STATEMENT OF FACTS

On November 12, 2009, Plaintiff filed a Complaint for medical malpractice, wrongful
death and violation of Ohio Nursing Home Bill of Rights pursuant to R.C. 3721.13. (Trial Court
docket (“T.d.”), November 12, 2009).

On December 28, 2009, Defendants-Appellants Villa St. Joseph and Village at
Marymount (“Defendants”) filed a Motion to Bifurcate the compensatory damages phase of the
trial from the punitive damages phase of the trial, pursvant to R.C. 2315.21(B). On January 29,
2010, the trial court denied Defendants’ Motion to Bifurcate. (T.d. January 29, 2010).

On February 12, 2010, Defendants filed a timely Notice of Appeal indicating on the
docketing statement that the appeal is premised on the application and interpretation of Hanners
v. Ho Wah Genting Wire & Cable, 10" Dist. No. 09 AP-361, 2009 Ohio 6481 and R.C.
2315.21(B) wherein the Tenth District Court of Appeals held that R.C. 2315.21(B) mandates
bifurcation of compensatory and punitive damages. (T.d. February 12, 2010).

On October 28, 2010, the Eighth District Court of Appeals affirmed the decision of the
trial court and further held, sua sponte, that R.C. 2315.21(B) was unconstitutional. (Appellate
Court docket (“A.d.”), October 28, 2010). On November 3, 2010, Defendants-Appeilants moved
to certify a conflict between the Eighth District’s decision in this case and the Tenth District’s -
decision in Hanners, supra. (A.d. November 3, 2010). Defendants-Appellants’ Motion was

granted on November 22, 2010, (A.d. November 22, 2010) and Defendants-Appellants filed a



Notice of Certified Conflict with this Court on December 10, 2010. (Court’s docket December
10, 2010).

This Court certified the conflict between the rulings in the Eighth and Tenth Districts on
February 2, 2011. (Court’s docket February 2, 2011).

1I. ARGUMENT IN SUPPORT OF PROPOSITION OF LAW

R.C. 2315.21(B) AS AMENDED BY S.B. 80, EFFECTIVE APRIL 7, 2005, IS
CONSTITUTIONAL IN THAT IT CREATES A SUBSTANTIVE RIGHT THAT IS
THEREFORE NOT IN VIOLATION OF SECTION 5(B), ARTICLE IV OF THE OHIO
CONSTITUTION

A. STANDARD OF REVIEW
The Court’s review of the constitutionality of R.C. 2315.21(B) is de novo. State v. Perry,
(2008), 8™ Dist. No. 89819, 2008 Ohio 2368 at §22; Alliance v. Carbone, 181 Ohio App. 3d 500;
. 2009 Ohio 1197, at Y13. The Eighth District Court of Appeals in Perry quoting Lima v. State,
177 Ohio App. 3d 744; 2007 Ohio 6419, at Y8-9, stated:
Whether a statate is constitutional is a question of law reviewed de novo.
De novo review is independent and without deference to the trial court's
determination. ‘All statutes are presumed constitutional, and the party
challenging has the burden of proving otherwise’ beyond a reasonable
doubt. *** All presumptions and applicable rules of statutory construction
are applied to uphold a statute from constitutional attack.
[I]t is not the function of the reviewing court to assess the wisdom or
policy of a statute but, rather, to determine whether the General
Assembly acted within its legislative power. (Internal citations omitted).
(Emphasis added).
Thus, this Court’s role is limited to: (1) ascertaining the meaning R.C. 2315.21 based
upon the plain and normal meaning of the language and; (2) determining whether that meaning is

permitted by the state and federal constitution. Proctor v. Kardassilaris, 115 Ohio St. 3d 71,

2007 Ohio 4838, at §12; 17-19. With respect to the latter responsibility, it is important to note
3



that this Court has already determined that most aspects of R.C. 2315.21 are constitutional;
however, it did not address the constitutionality of the mandatory bifurcation provision. Arbino
v. Johnson & Johnson, 116 Ohio St. 3d 468, 2007 Ohio 6948, at paragraph two of the syllabus.
Nonetheless, Ohio courts have experienced little difficulty applying the mandatory ﬁifurcation
provision of R.C. 2315.21. See, Kleinholz v. Goettke, 173 Ohio App. 3d 80, 2007 Ohio 4880, at
92-4; Geiger v. Pfizer, No. 2:06-CV—636, 2009 U.S. Dist. LEXTS 34982, (S.D. Ohio Apr. 15,
2009Y; Maxey v. State Farm Fire & Cas. Co., No. 1:07-CV-00158, 569 F. Supp. 2d 720; 2008
U.S. Dist. LEXIS 39068, (S.D. Ohio May 14, 2008).
1. The Modern Courts Amendment

“TThe Modern Courts Amendment of 1968, Section 5(B), Article IV, Ohio Constitution,
empowers this court to create rules of practice and procedure for the courts of this state. As we
explained in Proctor, [supra], Section 5(B), Article IV ‘expressly states that rules created in this
manner ‘shall not abridge, enlarge, or modify any substantive right.” “Thus, if a rule created
pursuant to Section 5(B), Article IV conflicts with a statute, the rule will conirol for procedural
matters, and the statute will control for matters of substantive law.”” Erwin v. Bryan, (2010), 125
Ohio St. 3d 519. (Internal citations omitted).

Accordingly, this Court must first determine whether Civ. R. 42(B) conflicts with R.C.
2315.21(B). If the answer to this inquiry is in the affirmative, the Court must then determine
whether R.C. 2315.21(B) is substantive or procedural. Based on the following, R.C. 2315.21 is
constitutional because it does not conflict with Civ. R. 42 and the substantive law created by

R.C. 2315.21(B) would nevertheless control, pursuant to the Modern Courts Amendment.



A. There is no conflict between Civ. R 42(B) and R.C. 2315.21(B)

There is nb conflict between the application of Civ. R. 42(B) and R.C. 2315.21(B). Civ.

R. 42(B) states:

The court, after a hearing, in- furtherance of convenience or to
avoid prejudice, or when separate trials will be conducive to
expedition and economy, may order a separate trial of any claim,
cross-claim, counterclaim, or third-party claim, or of any separate
jssue or of any number of claims, cross-claims, counterclaims, or
third-party claims, or issues always preserving inviolate the right to
trial by jury.

(Emphasis added).

Civ. R. 42(B) permits a court to order a separate trial of any claim in the furtherance of
convenience, to avoid prejudice, or in the interests of economy. However, where the cause of
action before the court is a fort, punitive damages have been alleged and a party has moved for a
bifurcated trial, the court shall bifurcate. See R.C. 2315.21(B). R.C. 2315.21(A)(1) defines a
“4ort action” as “a civil action for damages for injury or loss to person or property” including “a
product liability claim for damages for injury or loss to person or property that is subject to
sections 2307.71 t0_2307.80 of the Revised Code, but does not include a civil action for damages
for a breach of contract or other agreement between persons.” R.C. 2315.21(B) specifically

states:

(1) In a tort action that is tried to a jury and in which a plaintiff
makes a claim for compensatory damages and a claim for punitive
or exemplary damages, upon the motion of any party, the trial of
the tort action shall be bifurcated as follows:

(a) The initial stage of the trial shall relate only to the
presentation of evidence, and a determination by the jury,
with respect to whether the plaintiff is entitled to recover
compensatory damages for the injury or loss to person or
property from the defendant. During this stage, no party {o
the tort action shall present, and the court shall not permit a

5



party to present, evidence that relates solely to the issue of
whether the plaintiff is entitled to recover punitive or
exemplary damages for the injury or loss to person or
property from the defendant.

(b) If the jury determines in the initial stage of the trial that
the plaintiff is entitled to recover compensatory damages
for the injury or loss to person or property from the
defendant, evidence may be presented in the second stage
of the trial, and a determination by that jury shall be made,
with respect to whether the plaintiff additionally is entitled
{0 recover punitive or exemplary damages for the injury or
Joss to person or property from the defendant.

(2) In a tort action that is tried to a jury and in which a plaintiff
makes a claim for both compensatory damages and punitive or
exemplary damages, the court shall instruct the jury to return, and
the jury shall return, a general verdict and, if that verdict is in favor
of the plaintiff, answers to an interrogatory that specifies the total
compensatory damages recoverable by the plaintiff from each
defendant.

(3) In a tort action that is tried to a court and in which a plaintiff
makes a claim for both compensatory damages and punitive or
exemplary damages, the court shall make its determination with
respect to whether the plaintiff is entitled to recover compensatory
damages for the injury or loss to person or property from the
defendant and, if that determination is in favor of the plaintiff,
shall make findings of fact that specify the total compensatory
damages recoverable by the plaintiff from the defendant.

R.C. 2315.21(B) specifically limits the types of actions and the underlying claims and
party actions which must be present in order for a court to bifurcate a trial as mandated by
statute. Jd. Further, R.C. 2315.21(B)(1) specifically provides the order for the proceedings and
what type of evidence may be admitted during each part of the bifurcated trial whereas Civ. R.
42(B) lacks any direction as to how the separate trial shall progress. See R.C. 2315.21(B)(1).

The Tenth District applied this reasoning in Hanners v. Ho Wah Genting Wire & Cable,

(2009), 10" Dist: No. 09AP-361, 2009 Ohio 6481. The court stated, “[a]dmittedly, Civ. R. 42(B)
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will not always conflict with R.C. 2315.21(B) in every case because R.C. 2315.21(B) only
requires bifurcation (1) in ‘“tort actions,” as defined by the statute, where (2) a plaintiff brings
claims for both compensatory damages and punitive or exemplﬁry damages, and (3) a party
moves for bifurcation.” Hanners, at 722. R.C. 2315.21(B) and Civ. R. 42(B) will only conflict
when the cause of action fits within the confines of R.C. 2315.21(B). Hanners, at 22.

However, this conflict is not irreconcilable as a court’s discretion to bifurcate shall only
be removed in specific situations under the statute.! In State, ex rel. Sapp v. Franklin County
Court of Appeals, (2008), 118 Ohio St. 3d 368, the Court determined that there was no conflict
between App R. 3 and 4, which expressly define the general requirements of bow and when to
file an appeal, and R.C. 2323.52, which provides specific instructions when the appellant has -
been determined a ;‘vexatious litigator.” Sapp, at 372. Not every appeal will conflict with R.C.
2323.52; similar to the case at bar, App. R. 3 and 4 will only conflict with R.C. 2323.52 where
the cause of action fits within the confines of R.C. 2323.52. Sce App. R. 3 and 4; R.C. 2323.52,

Similarly, courts have determined that there is no conflict between Civ. R. 11 and R.C.
2323.51 despite the need for separate standards when determining whether sanctions are
warranted for frivolous conduct. See, Sigmon v. Southwest General Health Center, (2007), g™
Dist. No. 88276, 2007 Ohio 2117 and Omerza v. Bryant & Stratton, (2007), 11" Dist. No. 2006-
L-147, 2007 Ohio 5216.

“Ohio law provides two separate mechanisms for an award of
sanctions for frivolous litigation: R.C. 2323.51 and Civ. R. 11.
Pursuant to R.C. 2323.51(B)(1), a court may award reasonable

attorney fees to any party in a civil action adversely affected by
frivolous conduct. *** Similarly, under Civ. R. 11, a court may

! The Tenth District in Hanners found that the conflict was “unavoidable” but failed to discuss
whether R.C. 2315.21(B) and Civ. R. see 42(B) were “irreconcilable” or “incompatible.”
Hanners, at §22. '

7



award a party attorney fees and expenses if an opposing attorney
filed a pleading or motion in violation of the rule.”

Sigmon, at 714-16. (Emphasis added).

The Eighth District determined that despite the different separate mechanisms necessary
to prove frivolous conduct, “R.C. 2323.51 is not in conflict with Civ. R. 11.” Sigmon, at 423.
Further:

Civ. R. 11 requires an attorney to have “good ground to support the
claims set forth in the complaint. R.C. 2323.51 prohibits an
attorney from filing and prosecuting claims that are (1) not
warranted under existing law or (2) that cannot be supported by a
good faith argument for an extension, modification, or reversal of
existing law. A plain reading of R.C. 2323.51 and Civ. R. 11
reveals that although different language is used, both statute and
the rule impose the same requirement on an attorney: to prosecute
only claims having merit under existing law.

Sigmon, at Y23.

The Eleventh District, citing the Sigmon decision expounded upon the differences
necessary to prove frivolous conduct on the purportedly non-conflicting mechanisms.
Specifically:

“The proof necessary to support an award of sanctions depends
upon which mechanism the litigant is relying upon. Civ. R. 11
" requires a willful violation of the rule and ‘applies a subjective bad
faith standard.” *** In contrast, ‘R.C. 2323.51 employs an
objective standard in determining whether sanctions may be
imposed for frivolous conduct” *** Thus, ‘R.C. 2323.51 is
broader in scope than Civ. R. 11.7”
Omerza, at 1714-15. (Internal citations omitted).
The Eleventh District also found it possible to employ solely the standard set forth in Civ.

R. 11 as that is the mechanism defendant had chosen to prove plaintiff’s frivolous conduct.

Omerza, at 116. “Despite the more onerous task of proving willfulness under Civ. R. 11,



[defendant] has nevertheless relied upon Civ. R. 11 to allege frivolous conduct rather than R.C.
2323.51. Therefore, we will analyze [defendant’s] claim under Rule 11.” Omerza, at {16.

Missouri views a bifurcation rule analogous to Civ. R. 42(B) as a method for sepatating
parties joined in litigation. See Collins v. Hertenstein, 90 S.W.3d 87, (Mo. Ct. App. Sept. 3,
2002). Missouri Rule of Civil Procedure 66.02 states, “[t]be court, in furtherance of convenience
or to avoid prejudice, or when separate trials will be conducive to expedition and economy, may
order a separate trial of any claim, cross-claim, counterclaim, or third-party claim, or of any
separate issue or of any number of claims, cross-claims, counterclaims, third-party claims, or
issues.” Missouri’s bifurcation statute, Section 510.263 R.S. Mo., states, “{a]ll actioﬁs tried
before a jury involving punitive damages, including tort actions based on improper health care,
shall be conducted in a bifurcated trial before the same jury if requested by any party.” Id. at
subsection one.

The Missouri Court of Appeals in Collins, supra found that the language of the statute
mandated a bifurcated trial when requested by a party. Collins, supra. Notwithstanding this
determination, the Court of Appeals held that the trial court did not abuse its discretion when it
did not order separate trials for each defendant because the defendant in Collins moved to
bifurcate pursuant to Mo. Civ. R. 66.02 and not under the statute. Collins, supra. The
discretionary nature of the Rule of Civil Procedure and the mandatory language of the
bifurcation statute were not conflicting as each method of separation was directed at completely
different purposes. Collins, supra.

For the puiposes of this case, a court in any case may order a separate trial in the
furtherance of convenience, to avoid prejudice, or in the interests of economy. Civ. R. 42(B). A

court shall bifurcate the trial of a tort action when compensatory and punitive or exemplary
9



damages have been claimed and a party has moved for bifurcation. R.C. 2315.21(B). Much like
the special requirements for the “vexatious litigator” set forth in R.C. 2323.52, there shall be a
conflict with Civ. R. 42(B) only when the cause of action fits within the confines of R.C.
2315.21(B). See Hanners, supra. However, where R.C. 2315.21(B) is not applicable, the general
provision of Civ. R. 42(B) shall apply, similarly to the general provisions contained in Sopp,
supra. Additionally, there exists the possibility that a coutt could exercise discretion when a
movant seeks bifurcation pursuant to Civ. R. 42(B); but, where the movant seeks bifurcation
pursuant to R.C. 2315.21(B), bifurcation shall be mandatory. See, Omerza, supra. See also,
Collins, supra. Accordingly, the general provision set forth in Civ. R. 42(B) does not conflict
with the specific instructions contained in R.C. 2315.21(B).

For the reasons set forth above, R.C. 2315.21(B) is constitutional as there is no conflict
with Civ. R. 42(B) for purposes of the Modern Courts Amendment as set forth in Sec. 5(B), Art.
IV of the Ohio Constitution.

B. R.C. 2315.21(B) creates a substantive right that controls
in the face of conflict with Civ. R. 42(B)

Assuming arguendo that the Court finds a conflict exists between R.C. 2315.21 and Civ.

R. 42(B) and the reasoning in Sapp, supra and Sigmon, supra inapplicable, R.C. 2315.21(B)

nonetheless creates substantive rights and controls despite conflict with Civ. R. 42(B). See Sec.
5(B), Art. IV of the Ohio Constitution.

Where courts have been forced to analyze R.C. 2315.21(B), the consensus is that “In a

tort action that is tried to a jury and in which a plaintiff makes a claim for compensatory damages

and a claim for punitive or exemplary damages, upon the motion of any party, the trial of the tort

action shall be bifurcated” is clear and unambiguous. See, R.C. 2315.21(B)(1). See also,
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Hanners, supra, at (17-18; Havel v. Villa St. Joseph, (2010), 8™ Dist. No. 94677, 2010 Ohio
5251 at 929-30; and Myers v. Brown, (2011), 5™ Dist. No. 2010-CA-00238, 2011 Ohio 892 at
915. However, where courts have analyzed the intent of R.C. 2315.21(B), there has been a
divergence of opinion as to whether the statute was intended to be a “procedural” or
“substantive™ law. See Hanners, supra, at (Y17-18,; Havel v. Villa St. Joseph, (2010), 8™ Dist.
No. 94677, 2010 Ohio 5251 at 929-30; and Myers v. Brown, (2011), 5" Dist. No. 2010-CA-
00238, 2011 Chio 892 at 15.

This Court has defined “substantive” law as “that body of law which creates, defines and
regulates the rights of the parties.” Proctor v. Kardissilaris, (2007), 115 Ohio St. 3d 71.
(Citations omitted). In contrast, the Court has defined “procedural” law as concerning “the
machinery for carrying on the suit.” Norfolk Southern Railway Co. v. Bogle, (2007), 115 Ohio St.
3d 455.

R.C. 2315.21(B) relates to the rights and duties that give rise to a claim for punitive
damages by limiting the presentation of evidence of punitive wrongdoing until such time that
compensatory damages are determined. Id. See, Norfolk, supra, at 460.

In State, ex rel. Loyd v. Lovelady, (2006), 108 Ohio St. 3d 86, the Court, facing a similar
situation to this case, considered whether R.C. 3119.961 ef seq. intruded upon Civ. R. 60(B} in
violation of Sec. 5(B), Art. IV of the Ohio Constitution. The Court stated:

An enactment of the General Assembly is presumed to be
constitutional, and before a court may declare it unconstitutional it
must appear beyond a reasonable doubt that the legislation and
constitutional provisions are clearly incompatible. In interpreting a
statute, a court’s principal concern is the legislative intent in
enacting the statute. Ordinarily, we must first look at the words of
the statute itself to determine legislative intent. If the legislature

intended the enactment to be substantive, then no intrusion on this
court’s exclusive authority over procedural matters has occurred.

11



In this case, it is not clear from the statute itself whether it was
intended to be substantive or procedural.

Lovelady, at 88. (Internal citations and quotations omitted, emphasis added). See also Hanners,
Supra.

The Court then went on to consider the former analogous sections of the statute and the
uncodified language of the House Bill in enacting the former statute. Lovelady, at 89. The Court
determined, through the use of the uncodified language, that although the statute was
“necessarily packaged in procedural wrapping, it is clear to [the Couri] that the General
Assembly intended to create a substantive right to address potential injustice.” Id. See also,
Hanners, supra, at 730 (“R.C. 2315.21(B) is necessarily packaged in procedural wrapping.
Nevertheless, based on the General Assembly’s express intent to create a right of bifurcation to
address potential unfairness, we conclude that the law is substantive.”)

Accordingly, contrary to the determination by the Eighth and Fifth Districts, the Tenth
District in Hanners, supra, was correct in examining the legislative intent of R.C. 2315.21(B);
specifically, whether it was intended to be substantive or procedural. See Lovelédy, supm.2 The
issue of ambiguity lies not with when or how a trial shall be bifurcated, but the rights created by
the statute itself. Lovelady, supra. See also, Hanners, supra, (R.C. 2315.21(B) is a substantive
law packaged in procedural wrapping.)

Fﬁrther, the uncodified language of S.B. 80, from which R.C. 2315.21(B) was enacted,

clearly demonstrates that the General Assembly intended to create a substantive right to address

2 For comparison, Havel, “the legislative intent is clear from the statute: R.C. 2315.21(B) plainly
and unambiguously regulates the procedure at trial for determining compensatory and punitive
damages in a tort action. Thus, the Tenth District’s determination in Hanners, reached by
reference to sources other than this clear and unambiguous statute, conflicts with well-settled
rules of statutory construction.” Havel, at §29.
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potential injustice where punitive damages were alleged. See, Lovelady, supra. In enacting S.B.
80, “the General Assembly found that the uncertainty and subjectivity associated with the civil
justice system was harming the state’s economy. The reforms codified in R.C. 2315.21 were an
atterpt to limit the subjective process of punitive-damages calculations, something the General
Assembly believed was coniributing to this uncertainty.” Arbino v. Johnson & Johnson, 116
Ohio St.3d 468, 2007 Ohio 6948. Specifically, Sec. (A) of S.B. 80 states in pertinent part:

(3) This state has a rational and legitimate state interest in making
certain that Ohio has a fair, predictable system of civil justice that
preserves the rights of those who have been harmed by negligent
behavior *¥* .

EE S

(4)(a) Reform to the punitive damages law in Ohio is urgently
needed to restore balance, fairness, and predictability to the
civil justice system.

Hhsksk

(d) The limits on punitive or exemplary damages as specified in
section 2315.21 of the Revised Code, as amended by this act,
are based on testimony asking members of the General
Assembly to recognize the economic impact of occasional
multiple punitive damages awards and stating that a number
of other states have imposed limits on punitive or exemplary
damage awards.

&k ok

(6)(a) Noneconomic damages include such things as pain and
suffering, emotional distress, and loss of consortium or
companionship, which do not involve an economic loss and have,
therefore, no precise economic value. Punitive damages are
intended to punish a defendant for wrongful conduct. Pain and
suffering awards are distinct from punitive damages. Pain and
suffering awards are intended to compensate a person for the
person's loss. They are not intended to punish a defendant for
wrongful conduct.

13
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(c) *** [Tlhe General Assembly recognizes that evidence that
juries may consider in awarding pain and suffering damages for
these types of injuries is different from evidence courts may
consider for punitive damages. For example, the amount of a
plaintiff's pain and suffering is not relevant to a decision on
wrongdoing, and the degree of the defendant's wrongdoing is
not relevant to the amount of pain and suffering.

(d) While pain and suffering awards are inherently subjective,
it is believed that this inflation of noneconomic damages is
partially due to the improper consideration of evidence of
wrongdoing in assessing pain and suffering damages.

Fakak

(f) ¥** [TThe General Assembly finds that courts should provide
juries with clear instructions about the purpose of pain and
suffering damages. Courts should instruct juries that evidence of
misconduct is not to be considered in deciding compensation for
noneconomic damages for those types of injuries. Rather, it is to be:
considered solely for the purpose of deciding punitive damage
awards. In cases in which punitive damages are requested,
defendants should have the right to request bifurcation of a
trial to ensure that evidence of misconduct is not
inappropriately considered by the jury in its determination of
liability and compensatory damages. As additional protection,
trial and appellate courts should rigorously review pain and
suffering awards to ensure that they properly serve compensatory
purposes and are not excessive.

Hok &

(Emphasis added)

After a proper review of the legislative intent, it is unequivocal that the General
Assembly sct forth to create a subst_antive right for defendants where punitive damages were
sought in tort actions brought against them in an attempt to restore balance, fairness and
predictability to the civil justice system. Sec. 3 of S.B. 80, supra. Tﬁe Tenth District, after

reviewing the codified language as required by Lovelady, succinctly stated, “[a]t first blush, R.C.
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2315.21(B) appears procedural because it mandates a particular process for certain tort actions.
The uncodified language associated with R.C. 2315.21(B), however, suggests a different
legislative purpose.” Hanners, at §24.

In Hanners, the Tenth District interpreted R.C. 2315.21(B) in light of the uncodified
language of S.B. 80, supra, similar to the analysis performed by this Court in Lovelady, supra.
Hanners, at 1924-28. The court stated:

From these expressions of legislative intent, we conclude that
R.C. 2315.21(B) is a substantive law, While it mandates a
particular procedure for tort actions, that mandate is for the
purpose of creating and defining a defendant’s right to request
bifurcation to ensure that the jury does not inappropriately
consider the defendant’s misconduct when also determining
questions of liability and compensatory damages. The General
Assembly defined this right as important to a fair and balanced
system of justice.
Id. at 28. (Emphasis added).

Stating the Tenth District’s conclusion differently, “R.C. 2315.21(B) is nccessarily
packaged in procedural wrapping. Nevertheless, based on the General Assembly’s express intent
to create a right of bifurcation to address potential unfairness, we conclude that the law is
substantive.” Hanners, supra.

Other courts from different jurisdictions have found similar language to create
substantive rights for defendants where punitive damages are alleged. North Carolina’s Rule of
Civil Procedure 42(b) states, “[t|he court in furtherance of convenience or to avoid prejudice and
shall for considerations of venue upon timely motion order a separate trial of any claim, cross-
claim, counter claim, or third-party claim, or of any separate issue or of any number of claims,

cross-claims, counterclaims, third-party claims, or issues.” See also, Ohio Civ. R. 42(B). North

Carolina’s bifurcation statute requires separate trials for compensatory and punitive damages
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when the defendant so moves. N.C. Gen. Stat. §1D-30. North Carolina’s bifurcated trial statute
specifically states, “[ujpon the motion of a defendant, the issues of liability for compensatory
damages and the amount of compensatory damages, if any, shall be tried separately from the
issues of liability for punitive damages and the amount of punitive damages, if any. Evidence
relating solely to punitive damages shall not be admissible until the trier of fact has determined
that the defendant is liable for compensatory damages and has determined the amount of
compensatory damages. The same trier of fact that tried the issues relating to compensatory
damages shall try the issues relating to punitive damages.” Id. See also, Ohio R.C. 2315.21(B).

When analyzing the conflict between the discretionary nature of North Carolina’s Rule
42(b) and the mandatory language of N.C. Gen. Stat. §1D-30, the Court of Appeals of North
Carolina held, “when a motion to bifurcate is pursuant to N.C. Gen. Stat. §1D-30, then the trial
court is obliged to follow the procedures set forth in that statute. However, where the motion
to bifurcate is made under the more general provision of Rule 42(b) of the Rules of Civil
Procedure, the trial court is not so bound.” Land v. Land, (2010), 687 S.E.2d 511, review denied
by Land v. Land, 2010 N.C. LEXIS 498 (N.C,, June 16, 2010).

The Court of Appeals of Minnesota, applying a plain language statutory interpretation
found that Minn. Stat. §549.20 subd. 4 mandates a second proceeding. Markegard v. Von Ryden,
(2006), 2006 Minn. App. Unpub. LEXIS 84. “The purpose of all statutory interpretation is to
discern the intention of the legislature.” Minn. Stat. §645.16. Minn. Stat. §549.20 subd. 4
specifically states, “[i]n a civil action in which punitive damages are sought, the trier of fact
shall, if requested by any of the parties, first determine whether compensatory damages are to be
awarded. Evidence of the financial condition of the defendant and other evidence relevant only

to punitive damages are not admissible in that proceeding. After a determination has been made,
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the trier of fact shall, in a separate proceeding, determine whether and in what amount punitive
damages will be awarded.” The mandatory language is in conflict with the discretionary
language of Minnesota Rule of Civil Procedure 42.02 which states, “[t]he coutt, in furtherance of
convenience or to avoid prejudice, or when separate trials will be conducive to expedition and
economy, may order a separate trial of one or any number of claims, cross-claims, counterclaims,
or third party claims, or of any separatc issues.” However, the Markegard court noted that its
interpretation of Minn. Stat. §549.20, including mandatory bifurcation upon request, was
consistent with the statute’s underlying purpose and intention of the legislature. Markegard,
supra, at 11-12.

As fully detailed, the express intent of the General Assembly in enacting R.C. 2315.21
highlights concerns that Ohio juries were improperly considering evidence related o punitive
damages during the compensatory damage phase of a trial. The imiaroper consideration of
evidence at the compensatory phase of trial has resulted in inflated compensatory awards. In the
absence of bifurcation, the jury is permitted to consider evidence otherwise inadmissible during
the compensatory phase of trial which serves to only improperly inflate non-economic damage
awards as duly recognized by the General Assembly. In order to eliminate this inherent risk, the
General Assembly provided that a party may request a bifurcation, pursuant to R.C. 2315.21, in
order to remedy the prejudicial effect that the improper consideration of evidence might have on
a jury in action alleging a tort.

For the reasons set forth above, R.C. 2315.21(B) is constitutional as the statute creates a
substantive right to a bifurcated trial in a tort action where punitive damages are alleged. The

General Assembly’s express intent, set forth in 2003 8.B. 80, to creale a right of bifurcation to

17



address potential unfairness establish a substantive right and R.C. 2315 21(B) controls despite
any conflict with Civ. R. 42(B) pursuant to the Modern Courts Amendment.
2. The Eighth District improperly applied the doctrine of stare decisis

The Eighth District improperly decided the issues set forth herein under the principal of
stare decisis. See, Havel v. Villa St. Joseph, 2010 Ohio 5251 at §21. The Eighth District followed
the decision in Barnes v. University Hospitals of Cleveland, (2006), 8™ Dist. Nos. 87247, 87285,
87710, 87903 and 87946, 2006 Ohio 6266, blindly following the court’s unsupported opinion
despite drastic changes in Qhio’s litigation landscape. Specifically, the trial in Barnes started a
mere ecighteen (18) days after R.C. 231521 became effective. See Bames,r at 93, (trial
commenced on April 25, 2005); R.C. 2315.21 effective April 7, 2005. The appellant in Barnes
argued that the trial court abused its discretion when it denied the motion to bifurcate. /d. at §34.
In response the Eighth District stated in Barnes:

Although [appellant] argues that R.C. 2315.21(B) mandates that
compensatory and punitive damages be bifurcated upon request,
the trial court may exercise its discretion when ruling upon such a
motion.

Ak

The issues surrounding compensatory damages and punitive
damages were closely intertwined. [Appellant’s] request to
bifurcate would have resulted in two lengthy proceedings where
essentially the same testimony given by the same witnesses would
be presented. Knowing that bifurcation would require a
tremendous amount of duplicate testimony, the presiding judge
determined it was unwarranted.

ddk

The trial court’s actions were not unreasonable, arbitrary, or
unconscionable when it denied [appellant’s] motion for

bifurcation. Accordingly, the trial court did not abuse its discretion
ok
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Id. at §934-36.

It is clear from this limited discussion regarding bifurcation that the Eighth District did
not attempt to apply R.C. 2315.21(B) in Barnes, yet the court seems to have attached significant
weight to these six (6) paragraphs. See Barnes, at 1131-36. Despite the apparent conflict between
the language of R.C. 2315.21(B) and discretionary authority with regard to bifurcation,
presumably afforded by Civ. R. 42(B), the Eighth District did not conduct a de novo review,
instead applying an abuse of discretion standard. Barnes, at 1931-36. See also, State v. Perry,
supra and Alliance v. Carbone, supra (“[w]hether a statute is constitutional is a question of law
reviewed de novo.”). Additionally, as the injury in Barnes occurred on December 4, 2001, more
than three (3) years prior to the effective date of R.C. 2315.21, it would have been
unconstitutional to retroactively apply the substantive law contained in R.C. 2315.21(B) in
Barnes puréuant to Sec. 28, Art IT of the Ohio Constitution. See Van Fossen v. Babcock &
Wilcox, Co., (1988), 36 Ohio St.3d 100, 105 and Bielat v. Bielat, (2000), 87 Ohio St. 3d 350.
Finally, Barnes offered no discussion or analysis as to whether R.C. 2315.21(B) was intended to
create procedural or substantive law as contemplated by the Tenth District in Hanners, supra.
Instead, the Eighth District’s merely concluded without stating its grounds for support that R.C.
2315.21(B) was of no effect. Barnes, at 1731-36.

The doctrine of stare decisis is to be applied “when the same points arise again in
litigation.” Havel, at |21, citation omitted. See also, Arbino v. Johnson & Johnson, (2007), 116
Ohio St. 3d 468, (“[w]hile stare decisis applies to the rulings rendered in regard to specific
statutes, it is limited to circumstances “where the facts of a subsequent case are substantially the
same as a former case.”). The Eighth District’s application of stare decisis was Improper as the

facts surrounding the applicable law in Havel and Barnes differed so that the subsequent case
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was not substantially the same. Arbino, supra. The court in Barnes failed to account for the
apparent conflict between R.C. 2315.21(B) and the unidentified authority affording the court
discretion as to whether to bifurcate and applied an abuse of discretion despite the constitutional
issues which are at issue herein. Barnes, supra.

Further, even if the court in Barnes would have applied R.C. 2315.21(B), it would have
been unconstitutional to apply R.C. 2315.21(B) retroactively as it is a substantive law. See Sec.
28, Art. II of the Ohio Constitution. Accordingly, applying the Eighth District’s decision in
Barnes at cither the trial or lower appellate level as required by stare decisis is an improper use
of the doctrine as the cases are not substantially the same.

Herein, the Eighth District Court of Appeals incorrectly applied the docirine of stare
decisis to this case. The Eighth District did not apply the proper standard of review to the
precedent relied upon in this case and a substantially different set of circumstances were at issue
in Barnes, supra. Moreover, it is appatent that other jurisdictions in Ohio are utilizing the Eighth
District’s decision in Havel to continue the use of the discretionary authority granted by Civ. R.
42(B) further compounding error. See, Meyers v. Brown, supra, at J15. Notably, the Fifth
District determined that R.C. 2315.21(B) was procedural in accordance with the decision in
Havel without considering the flawed reasoning by which the Eighth District arrived at its
decision. Myers, at [15. See also, Plaugher v. Oniala, (2011), 5™ Dist. No. 2010 CA 00204.

Accordingly, for the reasons set forth abox__re, the Eight District erred in applying the
doctrine of stare decisis in this case.

M. CONCLUSION
R.C. 2315.21(B) creates a substantive right to a bifurcated trial in a tort action where

punitive damages are asserted. Although appearing to be procedural in nature, an analysis of
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R.C. 2315.21(B) in consideration of the legislative intent of S.B. 80 cleatly establishes that the
General Assembly intended to ensure damage awards were fair and predictable. The General
Assembly enacted R.C. 2315.21 to limit the type of evidence a jury could consider during a
determination of compensatory damages by bifurcating the trial. In order to ensure that the trial
proceeded in a fair and predictable manner, the General Assembly removed the discretion
afforded by Civ. R. 42(B) and made bifurcation mandatory in limited instances involving tort
actions wherein punitive damages are claimed.

This Court has previously found limited encroachments by the General Assembly upon
rules created by the Court to be in accordance with Sec. 5(B), Art. IV. See State, ex rel. Sapp,
supra. Further, in other situations where there appears to be conflict between statutes and the
Rules of Civil Procedure, courts from this state and others have determined that the statute and
rule are compatible and not in irreconcilable conflict.

Should this Court find that R.C. 2315.21(B) .and Civ. R. 42(B) conflict, the fact remains
that the General Assembly created a substantive right for defendants in tort actions where
punitive damages were asserted “to ensure that evidence of misconduct is not inappropriately
considered by the jury in its determination of liability and compensatory damages.” Sec.
(A)6)XT), S.B. 80. The right of fairness and predictability in a tort action furthered by the
General Assembly in R.C. 2315.21(B) goes beyond the mechanisms necessary to carry out
litigation and accordingly, R.C. 2315.21(B) creates a substantive right. Despite the apparent
conflict between this substantive right in procedural wrapping and Civ. R. 42(B), the Modern

Courts Amendment requires that R.C. 2315.21(B) control.
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For the reasons set forth above, R.C. 2315.21(B) is constitutional and Defendants request
that this Court reverse the decision of the trial and appellate courts and remand this case with

instructions for the trial court to bifurcate the compensatory and punitive damages portion of the
trial.

Respectfully submitted,

D,

BRET C. PERRY, . (0073488)

STEVEN J. HUPPLESQ. (0040639)

DONALD J. RICHARDSON, ESQ. (0068786)

Bonezzi Switzer Murphy Polito

& Hupp Co., LPA

1300 East Ninth Street, Suite 1950

Cleveland, Ohio 44114-1501

Telephone:  (216) 875-27

Facsimile: (216) 875-1570

Email: bperry@bsmph.com
shupp@bsmph.com
drichardson@bsmph.com

Attorneys for Defendants-Appellants
Villa St. Joseph and Village of Marymount
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Pursuant to S. Ct Prac. R, IV, §1, Appeliants Villa St. Joseph and Village of Marymout
hereby give notice to the Supreme Court of Ohio that the Eighth Appellate District bas issued an |
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Villg St. Joseph, (2010), 8™ Dist. No. 94677, 2010 Ohio 5251 and Hanners v. Ho Wah Genting
Wire & Cable, (2009), 10 Dist. No. 09AP-361, 2609 Ohio 6481. |

The Bighth Appellate District certified the following question as being in conflict
between the two aforementioned dec_isic;ns:

Whether R.C. 231521(B), as amended by S.B. 80, effective April 7, 2005 is

wnconstitutional, in violation of Section 5(B), Axticle IV of the Ohio Constitution,

because it is a procedural law that conflicts with Civ. R. 42(B).

Copies of the EHighth Appellate District’s November 22, 2010 Order pranting
“Appellants’ Motion to Cerﬁfy_Cenﬂi;:t”‘ and the corresponding “Journal Entry” are attached

hereto. Copies of the aforementioned decisions in Havel and Hanners, supra, are also attached.
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Cuyahoga County.
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PRIOR HISTORY: [*¥1}
Civil Appeal Fom the Cuyshoga Ccmnty Court of
Common Pleas, Case No, CV-H9632.

DISPOSITION:  AFFIRMED.

COUNSEL: FOK Villa St Joseph mmd Village of Ma-
rymout, APPELLANTS: Bret C. Perry, Jemaifer R,

Becker, Donald J. Richardson, Beth A. Sebaugh, Bonez-.

21 Switzer Murphy Polito & Hupp Co. LP.A., Cleveland,
OH.

FOR Maple Womi Cara Cenire, Northern Health Facili-

ties, Inc, dbaMpiaWeodCareCmﬁeandEméim
_ Health Services, Inc., APPELLANTS: Christopher 5.
Humphrey, Canton, C}H.

FOR APPELLEE: Blake A. Dickson, The Dickson Firm,
L.L.C., Beachwood, OH.

JUDGES: BEFORE: McMonagle, P.J., Blackmon, J,
and Jones, J. PATRICIA A. BLACKMON, I, and
LARRY A. JONES, J., CONCUR.

OPINION BY: CHRISTINE T. MiMONAGLE

OPINION
JOURNAL ENTIRY AND OPINION
CHRISTINE T. McMONAGLE, F.1:

[*P1] Defendants-appefants Villa St Joseph and
Village of Marymount zppeal from the trial court's order

- demying their motion to bifimcate the punitive damape

phase of the jury frial of this case from the compensatory
damage phase of trisl, We affirm.

I

[(*P2] Plaintiff-appelice, Sandra Havel, es the
personal representative of the Estete of John Havel, filed
a complajnt for medical malpractice, wrongful death, and
violation of Ohio's Nursing Home Bill of Rights against
defendants-appeliants, [**2] ! She sought compensatory
and punitive damages.

1 Her complaint also included claims against
defendants Maple Wood Care Centre, Northern
Health Facilities, Inc., d.ba Maple Wood Care

Centre and Exmﬁm Heaith Services, Inc,
who ars niot parties to fhis appeal.

¥P3] Appellante answered, denying the allega-
tions of the complaint and asserting various affirmative
defenses. They alse filed 2 motion pursuant tv RC.
231521(B)(1) to bifurcate the punitive damages phase of
the trial from the compensatory damages phase. The trial
cour{ subsequently denied the motion and appellants
appealed from that order, Havel filed 2 motion to dismiss
the appeal for lack of a final appea!abie order. For the
reasons dscussed below, the motion is denied.

o

[*P4] Section 5(B), Article IV of the Ohio Cop-
stitution states that the Ol Soprome Court is vested
with exclusive . axxtharity o “prescribe rules governing
practice and procedure in all courts of the state, which
rules shafl ot abridge, enlatge, o modily any substan-
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tive right. * * # All laws in conflict with such rules shall
be of no further force or effect after such rules have tak-
en effect,” Pursuant fo this constitutional authority, the
Sugreme Court has [**3] adopled the Ruies of Civil
Procsdure, which "preséribe the procedure io be fol-
towed in ail courts of this state in the exercise of civil
Jurisdiction.” CivR. 1{A).

[*P5] Where a conilict arises between & rule and'a
statute, the courf's rule will control for procedural mat-
ters; the legislature’s statnte will conirol for matters of
substantive law. State ex rel. Sopp v. Frankdin Cly. Cowrt
of Appeals, 118 Obio St.3d 368, 2008 Ohdo 2637, P28,
$80 N.E.2d 500; State v. Slatter (1981), 66 Ohio 8t.2d
452, 454, 423 N.E2d 100. A statute is invalid and bas no
force or effect if it conflicts wif the Ohio Rules of Clvil
Procedure. Rockey v. 84 Lumber Co. (1993), 66 Ohio
St3d 921, 223, 611 N.B.2d 789; In re Cop (1993), 67
Ohio St.3d 215, 219, 1993 Chio 202, 616 N.E2d 1165.

[*P6] The statute ot issue here, R.C. 2315.21(B),
as amesded by S.B. No. 80, effective April 7, 2005,
states that "[iln a tort action that is tried to & jury and in
which 2 plaintiff makes & claim for compensatory dam-
ages and a claim for punitive or exemplary damages,
apon the motion of any party, the trial of the tort action
shall be bifurcated * * *.” (Bmphasis added.}

(*P7] ‘CivR. 42(B) of the Ohio Rules of Civil
Provedire also addresses bifarcation [##4] and provides
that "[t}he conrt, after a hearing, in fartherance of con-
venience or fo avoid prejudice, or when sepatate irfals
will be conducive to expedition and ecopomy, may order
a separate trial of any claim, cross-claim, counterciaim,
or third-party claim, or of any separate issue or of any
mnnber of claims * * *.* (Bmphasis added )

[*PR] Heuce, te statute and the tule.ate in con~
flict. One requires bifurcation in a tort action; the other
does rot.

" [*P9] In Barnes v. Univ. Hosps. of Cleveland, 8th
Dist, Nos. 87247, 87285, 87710, &7903, and 87946, 2006
Ohio 6266, decided after R.C. 2315.21(B) wes amended
by S.B. No. 80, * this court specifically addressed the
argument that "R.C, 2315.21(B) mandates that compen-
satory and punitive daages be biftrcated upon regoest.”
4. at P34, ‘The comt found ne error in the trial courfs
denial of the defendant's motion o bifircate and held
fhat despite the requirements of R.C. 2315.21(B) regard-
fag bifurcation of the determination of compensatory and
pusitive damsges, “the trial court may exercise its dis-
cretion when ruling upon such a motion" The court
stated, "[flhe issues swrounding compensatory damages
and punitive damages in this case were closely intert-
wined., [#*5] [Defendant's] request o bifurcate would
bave resulted in two lengihy proceedings where gssen-
tlally the same testimony given by the same witnesses

would be presented. Knowing that bifurcation would
require a tremendous amount of duplicate testimeny, the
pregiding judge determined it was upnwareanted.” id. at
P35. Without specificelly addressing the procedur-
aisubstantive distinetion, ikis court appatenfly con-
cluded that the mandatory bifurcation Jangmage of R.C.
231521(B) addrosses a procedurzl matier governed by
Civ.R. 42(B) and, is of nio force and effect.

2 Hence, appellant’s argument that Barnes is
not relevant because it was decided prior to the
enactment of R,C. 2315.21(B) Is without merit.

[¥P10] Despite this holding in Barnes, appellants
urge us to follow Hamners v. Ho Wak Genting Wire &
Cable SDN BHD, 10th Dist. No. 09AP-361, 2009 Chio
6481, in which the Tenth District beld that (1) the appei-
jants' appeal of the trial court’s destal of fheir motion to
bifarcate was a final, appealable order; and (2) RC,

12315.21(B) is a substantive law that prevails over CivR.

42(B).
i

[*P11] Appellate courts in Ohlo have jurisdiction
1o review the finsl orders or judgments of inferior courts
within their [**6] district. Section 3(B)2), Axticle IV
of the Ohlo Constitution; R.C. 250102, If & judgment is
not final, an appellate court hias no jurisdiction fo review
the mratter and it must be dismissed, Prod, Cridif Assn. v.
Hedges (1993), 87 Ohio App. 3d 207, 210, 621 NE.2d
1350. .

[*P12] Under R.C. 2505.02(B), an onder is o final
order it it 3¢ one of the foliowing:

[*P13] "(1) An order that affects 3 substantial
right in an action that in effect determines the action and
prevents & judgment; (2) An order fhat affects a substan-
tia! right made in a special proceeding; (3} An vrder that

- yacates or sets aside a judgment or grants a new trial; (4)

An order that grants or denies a provisional remedy * *
*. (5} An otder that determines that an action may or
maynmbemainmimdasaciassadion;(é}mm
determining the constitutionality of any changes to the
Revised Code made by Aw. Sub, 5.8, 281 of the 124th

general assembly * * * or any changes made by S.B. 86

of the 125th general assembly, inciuding the amend-
rments of sections * * * 2315.21 of the Revised Code; (7)
An order fn an appropriation proceeding * * *.”

[*P14] The trial cont's order in this cese denying
gppellants' motion to bifurcate proceedings did [**7]
ot determise the action or prevent a judgment, was ROt
mads in a special proceeding, * did not vacaie or set aside
a judgment or grant 4 new irisl, did not graut or deny &
provisional rersedy, ¢ did not make any determination
regarding class action status, and was not an order inan
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appropristion proceeding. Accordingly, the order is a
final, appeslable order only iff by denying appeliants’
motion to bifurcate, it determined the constitationality of
R.C. 2315.21(B).

3 ™Special proceeding’ means an action or
proceeding that is specially created by statute and
that prior to 1853 was not denoted as an action at
faw or 2 sult in equity.” R.C. 2505.02(A)2).

4 ™Provisional remedy’ means & proceeding
ameillary to an action, ncluding, but not limited
to, a proceeding for a preliminary injunction, ak-
fachment, discovery of privileged. matter, sup-
pression of evidence * ¥ *." R.C. 2505 02{AN3)

[*P15] In Hamners, supra, fhe Tenth District
found that the trial court's judgment denying a-motion o
bifircate purssant to R.C. 2315.21(8) implicitly deter-
mined the constitutionality of the statuie and, therefore,
was 2 final, appealable order. In Hanners, plaintiffs filed
a wrongful death action seeking compensatory [**g]
and punitive damages. Defendants moved to biftweate
the plaintiffs' pumitive damages olaim pursuant o RC.
2315.21(8B), ot, in the alternative, wnder CiviR. 42(B). In
tesponse, plaiatiffs argued that R.C. 231521B) is un-
constitutional bevause it is a procedural law that conflicts
with Civ.R, 42(B}.

[*P16] In its order denying the motion to biftrcate
the irial, the trial court held that R.C. 231521BX1),
which requires bifurcation, and CiviR. 42(B), which

gives the court discretion to bifurcate, “are plainly con-

sistent.” Id. at P11. Further, "[njoting the Supreme Cout
of Ohio's authority to promulgate the rules of «ivil pro-
cedure, and cithye Supreme Court precedent, the [tial)
comrt concluded that Civ.R. 42(B) conirolied because
bifurcation of punitive damages i & procedural mater.”
id

. [*P17] The Tenth District found that by this
judgment entry, the trial court implicitly determined that
RC. 231521(B) was nnconstitutional and, therefore, the
judgment wes & final, appealable order. It stated:

[*P18] *Here, the trial comt concladed that 2 con-
fict exists between R.C. 2315.21(B), which requires a
trial court fo grant bifurcation in tort cases, and CivR.
£2(1), which gives the court discretion [**9] to bifbr-
cate. By also concluding that bifurcation is a matter of
procedure and refusing o apply R.C. 2315.21(B), the
court necessarily determined that the statute (1) violated
the constitational division of swthority between the court
and the legislature, and €2) s of no fares or effect in this
ratter. Therefore, afthough the trial court did not ex-
pressly declare the statute nncomstintional, the couwt
‘determine{d] the constitutionality’ of R.C. 2315.21(B),

and this vourt has jurisdiction to review the trial court’s
determination under R.C. 2505.02(B)." Id. at P13,

[*P191 We agree that, as in Hamers, the trial
cotut's order in this case depying appellants’ motion to
bifurcate implicitly determined that the nundatory bi-
fureation langusge of R.C. 2315.21(B) is unconstitation-
al. Although the irial court made no express findings in
jts jndgment enfry, * by refusing to apply RC.
7315.21(8) and bifarcate the proseedings, the trial court
tooplicitly determined that R.C. 2315.21(B) conflicts with
Civ.R. 42(B) in vielation of the separation of powers
required by Section 5(B), Article IV of the Ohio Consti-
tution. Accordingly, the judgment is a final appealable
order vnder R.C. 2505.02(BY6) and [¥*10] appelled’s

wmotion to dismiss for tack of a final appeslable order is,

denied,

5 The trial court's order siated only, “Defen-
dunts’ Vilta St. Joseph and Village of Marymount
Motjon (# 2875841) to Bifarcate is denied.”

v

[¥P20} Appellants argue that R.C. 23 1521(8)isa
substantive law and prevails over CivR. 42(B); they
acmit that their appeal is promised on the appiication and
interpretation of R.C, 2315.21(B) by the Tesrth District In
Huarners.

(+p21] That case is not binding on this coud.
Furthermore, appellants de ot mention this court’s in-

ferpretation of R.C. 2315.21(B) in Barnes and mzke no

aftempt whatsoever to distinguish Barnes from Hanners.
Under principles of stare decisls, we are required "to
follow earlier judiciel decisions when the same points
arise ugain in litigation.” Missig v Civ. Sve. Comm., Bth
Dist, No. 91699, 2009 Ohio 966, P16, roversed on other
grounds, 123 Olbio St3d 239, 2009 Ohio 5256, 915
NE2d 642; DeMeall v. Cleveland Clinic Found,, 8
Dist. No. 88505, 2607 Ohic 2924, P30. Accordingly, we
conchude that Barnes is the controlling authority on Gis
issue and, therefore, the trial court did net ubuse its dis-
cretion in denying appellants’ motion to bifurcate.

v

[*P22] Moreover, we [**11] agree with Barnes
that bifurcation is procedural and, hence, CivR. 42(B)
prevails over R.C. 2315.21(3).

{*P23] Recenily, in Norfolk 5. RR Co. . Bogle,
115 Ohio St. 34 455, 2007 Ohio 5248, 875 N.EB.2d 919,
the Ohio Court reftersied its statement from
Jones v, Erie RR Co. {1922), 106 Ohio 5. 408, 412, 1
Ohjo Law Abs. 104, 140 N.E.366, that substantive laws
or mules are those that "relate] | to fights and duties
which give rise to a cause of action." Norfolk S. RR Co.,
P16, quoting Jones. By conttast, the court stated, "pro-
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cedural rules concern "the machinery for camrying on the
suit"™ Id,, quoting Jones. '

[¥P24] Relying on these definitions, in Norfolk 8.
RR Co., the Olio Supreme Court gnalyzed whether RC.
9307.92 and 230793, which codified filing requirements
faf asbestos claims arising ouf of the Rederal BErployers'
Lishility Act and the Locomotive Boiler Inspection Act,
irdringed upon. the Supremacy Clause of the United
States Constitution and were therefore preempied by
 federal law, The Supreme Court held that the statutes
were unequivecally procedural statutes. It stated:

- [*P25] “A review of the statutes reveals that they
do not grant a right or impose & duty that 'givefs} rise to a
cause of action.” Id. Tostead, [**12} the impact of these
statutes is to establish a procedura) prioritization of the
asbestos-related cases on the cowrts docket. Nothing
more. Siroply put, these stafuies ereate & procedure o
prioritize the administration and resolution of z cause of
sction that already exigls, % ¥

 [*P26] “[TThe provisions of the statutes do not re-
Iate to the rights and duties that give Tise to this canse of
action or ofherwise make it more difficult for a ¢laimant
to succeed on the merits of a claim, Rather, they pertain
to the machinery for carrying on a suif. They are there-
fore procedural in nature, not substantive.” K, P16-17.

{*P27] Applying the Ohio Supreme Cowrl's analy-
sts in Norfolk S BR Co. 1o this case, we can only con-
clude that the mandatory biforoation language of R.C.
23152148} is unconstitutional because it purports
legislate a strictly procedural matfer already addressed by
the Civil Rules, It Is readily That the language of
R.C. 2515.21(B) reganding biftwcation of the damages
portion of & trial does not "grant a right or impose & duty
that gives rise o a cause of action,” or even relste to
those tights. Instead, the statute clearly and unamhi-
gnously specifies "the machinery for canying #*13on
the suit" by telling courts the “procedural priovifization”
for determuining compensatory and punitive damages at
ttial. Furthermore, it purports fo tell courts what evidence
a jury may consider, and when — another area governed
by the Civil end Bvidence Rules.

[*P28] In State ex rel. Loyd v. Eovelady, 108 Ohio
5t3d 86, 2006 Ohio 161, 840 N.E2d 1062, the Oldo
Supreme Court analyzed whether R.C, 3119.961 ef seq.
violates the separation of powers between the judicial
and legislative brauches. Beginning its apalysis of the
statute, the conrt stated that "filn interpreting a statutz, 2
cowrt's principal concern is the legislative intent in
enacting the statate.™ Id., P13, quoting Carnes v. Kemp,
104 Ohio St.3d 629, 2004 Olio 7107, P16, 821 N.E2d
180. The court continued, "ordinarily, we 'must first Iock
at the word of fhe statute itself to determine Jegislative
itent," Id., quoting Carnes. The court then reasoned that

it had to look outside the statute to detevmine legislative
intent because "it [was] not clear from the stafute itself
whether it was intended to be substantive or procedurel.”
id

[¥P29] Here, however, the lepislative intent is
clear from the statute; R.C. 2315.21(B) plainly [#%14]
and unambigaously regulates the procedure at frial for
determining compensatory and punitive damages inatot
action, Thus, the Tenth District's determination in Han-
niers, reached by refarence to sources other than thids clear
and unambiguous statate, © confliets with well-seitied
rales of statutory construction. Ses, e.g., Provident Bank
v. Wood (1973), 36 Ohio St.2d 101, 105, 304 N.E2d 378
{a vourt must first look to the language of the statute it-
salf to determine logisiative intent, and if that fnquiry
reveals that the statute convsys » meaning fhat is clear,
unequivocal, and definite, at that point the interpretive
effort ends, and the statute must bo applied accordingly);
Katz v. Dept. of Liguor Control (1957), 166 Ohie St
229, 231, 141 NE2d 294 ("Where the language itself
clearly expresses the legislative intent, the courts need
look no Further."y; Seary v. Weimer (1944), 143 Ohdo 8t
312, 55 N.E.2d 413 ("[TThe intent of the lewmakery is to
be sought first of all from the fanguage employed, and if
e words be free from ambigpity and doubt, and express
plainly, cleatly, and distintly, the sense of the lawmak-
tng body, there is 1o occasion fo resort to other mesis of
interpretation, [¥*15] The question is nol what did the
general assembly intend fo enact, bur wht is the mean-
ing of that whick it did eract, That body shonid be held
to mean what it has piainly expressed, and hence ne
room is left for construction."”) (Bmphasis added.)

& An uncodified section of S.B. 80. Hanmers,
P25.28. :

(#7301 The langnage of R.C. 2315.21(8) plainly
and unambiguously purports to regulate bifurcation pro-
codure in trials of tort cages — & matter already regulated
by Civ.R. 42(B). Where a stalute conflicts with & rule of
procedure, the rule controls on provedural matters. Ac-
condingly, insofar as R.C. 23152KB) conflicts with
Civ.R. 42(B), we find it unconstitutional, in violation of
Section 5(B), Article IV of the Ohdo Constitution. See,
also, Tutile v. Sears, Roebuck & Co. (Sept. 4, 2009),
NID.Ohio No, 1:08 CV 333, 2009 U.S. Dist. LEXIS
$0980 (rcjecting defondants’ argument that R.C.
2315.21(B) Is a substantive statuie).

Affirmed.
Appeliants' assignment of error is overruled.

T¢ s ordered that appellee recover from appellants
costs hersin taxed.
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The cour{ finds thers were reasgnable grounds for
this appeal.

it is ordered that & speciel mandate be sent to said
courtto camry this ,mdgmeuai into execution.

A certified copy of this [**16] entry shall consti~

tuts the mandate pursuant to Rule 27 of the Rules of

Appellats Frovedure,

Page 5

JUDGE
PATRICIA A, BLACKMON, I, and
LARRY A. JONES, I, CONCUR

CHRISTINE T. McMONAGLE, PRESIDING
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COURT OF APPEALS OF OHIO, TENTH APPELLATE DISTRICT, FRANKLIN
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meﬁr. 10, 2008, Rendered

PRIOR HISTORY: [**1]
APPEAL from the Frankiin County Court of Com-
mon Pless. {C.P.C. No. 08CV(G16-15218).

DISPOSITION:
manded,

Judgment reversed amd cause re-

COUNSEL: Cooper & Elliott, Rex H. Elfiolt, Charles .
Cooper, Ir., and John C. Camillus; Bryan K. Hamis, P.C,
and Bryan X, Hyrrds; Watts Law Firm, L.LP., and Mikal
€. Watts, for plaintiffi-appellees.

Davis & Young, and Richard M. Garner, for defen-
dauts-appellants. A :

Jacob H. Huehert, Amicus Cirize Ohio Association of
Civil Trial Attorneys,

JUDGES: FRENCH, PJ. SADLER, I, conouss.
BROWN, 1., conewrring in part and dissenting in part.

OPINION BY: FRENCH

OPINION
(ACCELERATED CALENDAR)
DECISION
FRENCH, P.J.

£ hndroduction

[*P1] ‘This appeal presents the issue of whether a
trial court's emiry denying & defendant’s metion fo bifir-

cate the plaintifPs claims for compensatory damages
from-the plaintiff’s claims for pupitive damages in « tort
action s a final, appeaiszble order pursvant to RC.
2505.02(B)6). We hold that it is. Having done so, we
must also address the fssue of whether R.C, 2315.21(B),
which requires bifurcation wpon motion in tort sctions,
violates the Modern Courts Amendment of 1968, Section
5(BY, Azticls YV of @ Ohio Constitetion, bevause it con-
fliots with Civ.R. 42(8). We conclude that, because the
[#*2] statute Is substantive, it does not violate the separa-
tion of powers required by the Constitution,

A, Baclkground

[*P2] Defendants-appellanis, Ho Wah Genting

Wire & Cable SDN BHD, Ho Wah Genting SDN BHD,
Yo Wah Genting Internstiopal Limited, Ho Weh Genting
Trading SDN BHD, Ho Wah Genting Berbad, and PL.Ho
Wah Genting ("appeliants™), appesal the judgment of the
Franklin County Court of Commorn Pleas, which, among
other things, denied in part their motion for bifircation.
The Chio Association of Civil Trial Attorueys has filed
an amicts curiae briefin support of appellants.

[*P3] On Oc¢iober 27, 2006, Mindy 8. Hasners
and her three children, Katelynn, Nevaeh, and Austin,
died in a honse fire. Kathy 8. Hanners, individuslly, and
gt administrator of the estate of Kajelynn and Mindy,
and Harry ¥, Gillesple, I, individually, and a3 adminis-
frator of e vsisle of Mevach and Austle, pleie-
tiffe-appelices (“appellees™), fled a wrongfil death ac-
ton ageinst, smong others, appeliants, whom appellees
contended were fhe manwfroturers of an electrical exten-
sion cord that eaused the fire. Appelless sought compen-
satory and punitive damages.
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[*P4} On Dacember 12, 2008, appellants filed 2
motion to bifircate the panitive {**3] damages pro-
coedings pursuant to R.C, 231521(B)D). O March 12,
2009, the trial court issued a journal eptry, in which i, as
pertinent to the present appeal, denied appeilants’ request
to bifireate the punitive damages proceedings.

B, Assignments of Brror

[#ps] Appellants appeal the journal enfry of the
trial court, They assert the following assignments of er-
ror

L THE TRIAL COURT COMMIT-
TED REVERSIBLE ERROR BY DEC-
LARING R.C. 231521(B) TO BE UN-
CONSTITUTIONAL.

IL. THE TRIAL-COURT COMMIT-
TED REVERSIBLE ERROR BY VI-
OLATING OHIO'S SEPARATION OF
POWERS DOCTRINE WHEN I RE-
FUSED TO APPLY R.C. 23152KB) IN
THIS CASE.

I Aralysis

A. Fingl, Appeatabie Order

P*P6} As an initial malter, we must address
whether the journal cniry appeated from is a final, ap-
pealable order. On May 6, 2009, this court igsued & show
canse onder requesting that appeliants show cause s o
why this appeal should not be dismissed for lack of a
fipal, appealable order, and appelices flod & memoran-
durn in response. It Is well-established fhut 2 trial couts
bifisrcation determination under CivR. 42(B) Is not #
final, appealable order, See, e.g., Doe v. Univ. of Cin-
cinnati (1991), 70 Olio App.3d 354, 358, 391 NB2d ¢
(u biftweation order pursumnt (#%4] 1o CivR. 42(B) is
not a final, appealable order); Finley v. First Reaity
Property Mat., Lid., 9th Dist. No. 23355, 2007 Ohio
2888, P12, citing King v. 4m. Std. Ins. Co. of Ohio, Gth
Dist. No, L-06-1306, 2006 Ohis 5774, P19; Goettl v
Edelsteins (Dec. 5, 1983), 5th Dist. No., CA 2339, 1985
Ohio App. LEXIS 9815. ‘

[*P7] Appellants confond, however, that the tial
ceuxt’sjaumaiemwasaﬁnzi,appealabkorder,yurn
suant 1o R.C. 2505.02(B)(6), which was added by 3.B.
No. 86 ("SB 80%), effective Apil 7, 2005, RC.
2505,02(B)(6) inclades within the definition of 2 final
order *[2]n order determining the constimutionalify of my

changes” made by SB 80. SB 80 amended RO,

Page 2

2315.21(B) to require the bifureation of the trial of 4 tort
action, The question, then, is whether the tmal cowts
emry  “determinfed] the constitufionality” of R.C.
2115.21. To answer that gnestion, we look more closely
at the procesdlings below and the rial cout's decision.

[*P8] In their complaint, a8 fhedi thirteenth cause
of action, appellees sought a declaration thet “eurrent
enachments” of SB 80 are unconstitutional. Appellants
demied the claim and thereafier moved fo dismiss this
request for declaratory relief.

Ppg}  Appellants alse moved to biforcate **5]
appellees’ punitive damege clabms based on R.C,
2315 21(B). In the alternative, they argued that the court
should exercise its discretion under Civ.R. 42(B) to bl
furcate, In responsc, oppellees argued that R.C.
231521(B) is noconstitutional because it is procedural
and appears fo conflict with Civ.R. 42(8). Appelices also
argued that, despite R.C. 2315.21(E), biftrcation was wot
mandatory, and the court should not bifurcate the pro-
ceedings under the statte ar Civ.R. 42(B).

[#P10] ‘The trial court's March 12, 2009 entry de-
nied appellanty’ motion to dismiss appeliees constita-
tional claims. The court expressed “doubt that the proper
procedure® had been followed fo raise 2 claim for decla-
ratory relisf properly and "bifimeated" the constitutional
question. The court siated: "If fappelless] recover a ver-
dict and the fort reform statates stand in the way of com-

plete relief, the court will examine them —~ substantively

and as to proper provedure — at that fime. In the mean- -

time, no court should reach-out to offer opinions on con
stitutional questions that might otherwiss mever need 10
be addressed.” -

[(¥P11] In the seme order, the court addressed snd
denied appelfants' motion to bifurcate the trial. The
[*#6] court found, first, that R.C. 2315.21(B)(1), which
requites bifurcation, and Civ.R. 42(B), which gives the
court discretion to biftrcate, "are plainly inconsistent.”
Noting the Supreme Court of Ohio’s authority to prom-
vlgate the rules of civil procedure, and citing Suprewe
Court precedent, the court concladed that Civ.R. 4A4B)
controlied because bifurcation of punitive damages is &
procedural matter. Without expressly declaring R.C,
2315.21(B) uncoustitutional, the court denjed appeliznots’
motion to bifurcafe.

[*P12] Section 5(B), Article 1V of the Chio Con-
stitution, also known as the Modermn Courds Amendment,
grants to the Supreme Court of Ohip the exclusive au-
thorily fo “prescribe rules govening practice and proce-
dure in all courts of the state, which rales shall not ab-
ridge, enfarge, or modity any sebstantive right. * * * All
taws in conflict with such rules shali be of no further
force or effect after such rales have taken effvct. More
than o rule of construction, the provision ensures the se-
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paration of powers between the branches of government.
See, e.g., State ex rel. Loyd v. Lovelady, 108 Ohlo St.3d
36, 2006 Ohio 161, P5, 15, 840 NE2d 1062 (describing
the isgne as whether epactment of the statute {¥%7] at
issue “violates the separation of powers between the
judicial and leglslative branches” and concluding that the
stutate did not "viclate the separation of powers required
by Section 5(B); Article IV of the Ohio Constitution").
Where a conflict arises between 2 rule and a statute, the
court's Tale prevails on procedural matiers; the legisla-
twe'’s statnte prevails on substantive matliers, Siafe ax rel
Sapp v. Franklin Cty. Court of Appeais, 118 Ohio St.3d
368, 2008 Chio 2637, P23, 88% N.E2d 500; State »
Slatter (1981), 56 Obto St.2d 452, 454, 423 N.E.2d 100,

[*P13] Here, the trial court coneluded that 8 con-
flict exists between R.C. 231521(B), which requires a
trial court to grant bifimeation in tort cases, and Civ.R.
42(B), which gives the court discretion to bifurcate. By
also concluding that bifurcation s 2 matter of procedure
and refusing to apply R.C. 231521(B), the court neces-
sarily determined that the statute (1) vielated the consti-
tutional division of authority between the court and the
lagislatmre, and (2) is of no force or effect in this matter.
Therefore, although the trial sourt did not expressly dec-
Jare the sintute unconstitutional, the conrt "detstininfed]

the constitutionality” of R.C. 2315.21(8), and [**8) this

court has jurisdiction to review the frial cowrt’s defermi-
nation under R.C. 2505.02{B).

B.R.C. 2315.21(B) and Civ.R. 42(B)

[*Pl4] Jn their first and second assigmnents -of
emror, appeflants contend that the wisl cowt erred by
declaring R.C. 2315.21(B) unconstitutional and vidlated
the separation of powers doctrine by refising to apply it.
We will address these assignments together. Becasse
they present comstitational questions, cur review is de
novo, Stale v, Rodgers, 166 Ohio App.3d 218, 2006 Ohlo
1528, P6, 850 N E2d 50.

[*P15] As we noted, the Moders. Comts Amend-
ment grants to the Supreme Cowt of Ohio the exclusive
anthority to presoribe rules for court practice and proce-
dure. To determine whether 2 statute enacted by the
General Assembly infiinges on this exclusive authority,
we must deterraine (1) whether there s & conflict be~
tween the statute and the rule and, if so, (2) whether the
stafute is substantive or provedural. If the siafute Is snbs-
tantive, then i preveils; if the statufe is procedural, the
rule prevails, and the statute is of no force and effect.
The statate at issue hers is R.C. 231521(B); the rale at
issue is Civ.R. 42(B).

[*P16] R.C.2315.21(B) provides:

(BY1) In a tort action that s tried
[*#97 to & jury and inn which a plaintiff
makes & claim for compensatory damages
e 2 claim for punitive or exemplary
demages, upon the miotlon of any paly,
the irial of the tort action shall be bifr-
cated as follows: .

{2) The initial stage of the trial shall
redate only to the presentation of evidence,
and 2 defermination by the fury, with re-
spect to whether the plaintiff s entitled to
recover compensaiory damapges for the
ininry or loss to person or properfy from
the defendant. During this stage, no party
to the tort action shail present, and the
court shall not perwiit & party to prosent,
evidence that relaies solely to the lssue of
whether the plaigtiff is entitled to recover
punitive or exemplary damages for the
fnjury or loss to person or properiy fom
ths defendatt.

(b) 1f the jury determines in the initial
stage of the tial that the plaindif b en-
tifled to yecover compensatory damages
for the imjury or Joss fo person or property
from the defendant, evidence may be pre-
sented in the second stage of the trial, and
a determination by that jury shell be
made, with respect to whether the plaintiff
additienally i entitled fo recover punitive
or exemplry dameges for the injy or
Toss to [¥¥10] person or property from
the defendant.

(2) In a tort action that is fried to 2

jury and i which a plaintiff makes 2
claim for both compensatory damages and

punitive or exemplary damages, the count
shall instruet the jury to return, and the
jury shall retatn, a general verdict and, if
that verdict is in favor of the plaintiff,
answers 1o an interrogatory that specifies
the total compensatory damages recover-
able by-the plaintiff from each defondant.

(3)Inatort action that is tHed to 2
court and in which a plainfiff makes a
claim for both compensatory damages aud
punifive or exemplaty damages, the court
ghall meke ifs detenmination with respect
1o whether the plaintiff is entitled {o re-
vover compensafory damuges for the in-
Jury or loss to person or property from the
defendant and, if that determination Is in
favor of the plaintiff, shall make fndings
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of fact that specify the total compensatory
damages recoverable by the phaintfY fom
the defendant.

[*P17] We begin with the principle that, "[wlhere
the language of & statute is plain and guambiguous and
conveys a clear and definite meaning there is no occasion
for resorting to mles of stetitory Interprefation. An un-
ambignous statute is to  [**11] be applied, not inter-
preted.” Sears v. Weimer (1944), 143 Obio 8t 312, 53
N.B.2d 413, paragraph five of the syllabus. Thus, "{i}t is
only where the words of a statute are ambiguous or are
based upon an yncertain meaning or there is au apparent

_conilict of some provisons that 2 court has the right to
Interpret a stafuie.” Drake-Lassie v. State Farm Ins. Cos.
(1998), 129 Chio App.3d 781, 788, 719 N.E2d 64, citing
Kraff v. Amrhein (1916), 94 Ohdo 8t. 282, 114 N.E. 267,
14 Ohio L. Rep. 204, ’

[*P18] Here, there is no ambigulty. R.C.
231521(B) provides that, in & tort action in which 2
plaintiff makes 2 claim for compensatory damages and
makes a claim for'punitive or exemplary danages, upon
any party’s motion, the frial “shall be bifurcated” in ac-
vordance with the specifio requirerents in the statute.

[*P19] Civ.R. 42(B) slso addresses bifuscation, It
provides: :

(B} Separate trials

The court, afier a hearing, in futher-
ance of convenience or to avoid prejudice,
or when separate trials will be conducive
to expedition and economy may order a
separate trial of sny claim, cross-claim,
vounterclaim, or third-party claim, or of
any separate lssue or of auy mumber of
claimy, cross-claims, counterclaims, or
third-party claims, or issues, always pre-
serving inviolate the right [**12] to tial
by jury.

[*P20] In shost, Civ.R. 42(B) allows a trial court
to order separats frials of separate issnes whenever bi-
farcation will further convenience, expedience, and judi-
cial economy and mvoid prejudice. The decision of
whether to bifurcate fiie proceedings is & matter within
the sound discretion of the tiial court, Sheets v. Norfolk
8 Corp. (1996), 109 Ohio App.3d 278, 288, 671 N.E.2d
1384, -

[*P21] Appeliants contend that R.C. 2315.21B),
which addresses a specific category of claims by certain

¢lairaants, does not conflict with Civ.R, 42(B), a broad
aje of general procedure. In support, they cite Supp, in
which the court considered whether R.C. 2323.52, which
prescribes filing' requirements for vexations - ltigators,
conflicts with genefal rales of appellate procedure. The
court discemsd no conflict. "App.R. 3 and 4 define the
general requirements of how and when to file an appeal,
and R.C. 2323.52 specifies the requirements for persons
declared fo be vexations litigators who are filing and
continning legal cases.” Sapp at P29,

P22] Admittedly, Civ.R. 42(B) will pot always
conflict with R.C. 2315.21(B) in every case because R.C.
2315.21(8) only requires bifiweation (1) in "torf actions,”
&s defined by the statute, [**13] whers (2) a plaintiff
brings claims for both compensatory damages and puni-
five or exemplary damages, and (3) & party moves for
bifircation. In those actions fitting within the confines of
R.C, 2315.21(8), however, there is a clear and unavoid-
able conflict, ie., R.C. 2315.21(B} removes the discre-
tion granted by Civ.R. 42(B). Therefors, we procoed o
consider whethar R.C. 2315.21(B) is substantive or pro-
cedural. I substantive, the statulc prevails whether it
confliots with Civ.R. 42(B) or not.

[*P23] The Supreme Court has defined “substan-
tive for these purposes as the body of law that " ‘creates,
defines and regnlates the rights of the parties.' " Froator
v. Kardassilaris, 115 Obio 8134 71, 2007 Ohlo 4838,
P17, 873 N.E2d 8§72, quoting Krause v. State (1972), 31
Ohio $t2d 132, 285 N.E2d 736, overruled on other
grounds, Schenkolewski v. Cleveland Metroparks Sps.
{1981), 67 Ohio St.2d 31, 426 N.E.2d4 784, paragraph one
of the syilabus,

[¥P24] At first blush, R.C. 2315.21(B) appears
procedural because it mandates a particular process for
ceriain tort actions. The wncodified language associated
with R.C. 2315.21(B), however, suggesis a different leg-
islative purpose.

[*P25] In wncodified section 3 of SE 80, the Gen-
eral Assembly made a "statement of findings [**14]
and intent.” That stetement included the Genaral Assem-
bly's findings that the "current civil Htigation system
represents 2 challenge to the economy of the state of
Chio,* and “that a fair system of civil justice strikes an
essential balance between the rights of those who have
been legitimately harmed and the rights of those who
have been unfaidy sued.” Id. at section 3(A)(1) and (2}
The General Assembly also found that "[rleform to the
pumitive damages law in Ohio is urgently needed 10 re-
store balance, firness, and predictability to the civil jus-
tice systern.” 1. at section 3{AX4)(a).

[*P26] Most imporiant for our purposes here, the
General Assembly distinguished between non-geonomic
damages, which compensate a plaintiff, aed punitive
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datnages, which punish z defendant. The Gegeral As-
semibly exprossed its belief that “inflation of nopeco-
pondic damages Is partially due o the improper oconsider-
ation of evidence of wrongdeing in assessing pain and
suffering damnages.” d. 8 section 3{AX6KD. And i also
found that "[{joflated deamage awards create an improper
resolution of civil justice claims. The inoreased and im-
proper cost of litigation and resulting rise in insurance
premiwms is passed [¥*15] on to e goneral public
through higher prices for products and services, k. at
section JCAXEXHe)

"[#P27} On these grounds, the General Assembly
concloded that, for certain injuries not subject to statulo-
ry caps, tourts should instruct jurles that evidence of
misconduct shonld only be cousidered for purposes of
swarding punitive damages, not pon-economic damages,
Then the General Assembly stated: “In cases in which
punitive datoages are requested, defondunts should have
the right to request bifurcation of a irial to engure that
evidence of misconduct is not inappropriately considered
by the jury in its determination of Hability and compen-
satory damnges.” Id, at section HANGHD.

{*P28] From these expressions of Iegislative in-
fent, we conolnde that RC. 2315.21(B) [*16] is a
substantive law. While it mandates a particular procedure
for tort actions, that mandate is for the purpose of creat
ing and defining a defendant's right to reguest bifiweation
to ensure that the jury does not inappropriately consider
the defendant’s misconduct when also determining ques-
“tions of Liability and compensatory dawmages. The Gener-
al Assembly defined this right as importest to a fair and
balanced system of civil justice.

[*p29] ‘The Supreme Court of Ohio mached 2
similar conclusion in Layd. In that case, the coutt consi-
dered whether a statute creeting a method for obtainivg
reief from » child support order conflicts with Civ.R.
60(B), which aliows rellef from a judgment within a
reasonable time or within one year, depending on the
circumstances. Looking beyond the express language of
the statute, the vourt considered the General Assebly's
declaration fhat ™ ‘it is a person's * * * substantive right
to obtain relief ™ from a child support order. Jd, at P14.
The court acknowledged that the statutory provisions
save necessarly packeged in procedural wrapping,” but
nevertheless concluded that "the [*¥17] General As-
gembly intended to oreate a substantive right to address
potential injustice.” Id. Therefore, the courl conchided,
the statutes “do not conflict with Civ.R. 60(B) in such 2
wayastovioiazemase{xarmionofpewerswquixedby
Section 5(B), Asficle IV of the Ohio Constitution.” 1d. at
Pis.

[#P30] Based on this precedent, we must similarly
conclnde that R,C. 2315.21(B) is necessarily packaged in
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procedural wrapping, Nevertheless, based on the General
Assembly's express Intent to create 2 right of bifurcation
fo address potential unfairness, we conclude that the law
js substanfive. In reaching this conchusion, we do mot
consider the wisdom of the General Assembly's public
policy cholces. See Proctor at P23, quoting Bernardini v.
Bd of Edn. for the Conneaut Area City School Dist.
(1979), 58 Ohio St 2d 1, 4, 387 NE2d 1222 ¢

_ ar act is wise or wnwise is a question for the
General Assembly and not this coust! ). Instead, having
determined that the General Assembly's intent was to
create & substantive right for certain litigants, we con-
clnde that R:C. 2315.21(B) does not conflict with CivR.
42(8) in such & way as to violato the separation of pow-
ers required by Section 5(B), Article IV of the Ohip
Constitution.

oL [**18] Conclusion

[¥P31] For ali these reasops, we sustzin appel-
lanty’ assignments of error. We reverse fhe irial comts
denial of appeilanté’ motion to bifireats pursuant to RC
231521(B). We remand fhis matter 10 the Franklin
County Coutt of Comunon Pleas for further proceedings
consistent with fhis decision and wpplicable law,

Judgment reversed and cause remanded.
SADLER, 1., concurs,
BROWN, T., concurs in part and dissents in part.

CONCUR BY: BROWN (In Part)
DISSENT BY: BROWN (In Part)

DISSERT

BROWN, I, copcurring in part and dissenting n
part,

[(*P32] 1 conenr with the majority's determination
shat the trial -cowrt’s epfry wes a final appeslable order
under R.C. 2505 02(B)6). Additionally, I agree R.C.
2315.21(8) conflicts with Clv.R. 42(B). However, be-
cause 1 beliove R.C. 231521B) govens & procedaral
mattet expressly reserved for the Supreme Court of Chio
by Section 5(B), Article IV of the Ohio Constitution, I
world overrule appeilants' assignments of error, There-
fore, [ mustrespectfully dissent in this respect.

[*P33] The crux of the majority's decision s that,
although Civ.R. 42(B) and R.C. 2315.21(B) conflic}, the
statute is substantive, not procedural, and, thus, the ste-
tute prevails, In considering the meaning of the word
nsubstantive® [**19] as used in the Ohio Conastitation,
the Supreme Court of Ohio has ruled that “svbstantive” is
in contradistivction fo the word “procedural”; Hephstan-
fve" means that body of constitational, statutory, and
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coramon law which croates, defines, and regulates the
vights of the pacties, whereas "procedural” pertains fo the
method of enforcing rights or obtaining redress. Krause
v, State (1972), 31 Ohio 8124 132, 145,283 NE2d 736.

F¥P34]1 As this comt has noted before, *[wihile
these general rules are easily stated, they are not so wasily
applied.” State v. Weber (1997), 125 Ohio App.3d 120,
130, 707 N.E2d 1178, The Supreme Court has comr
mented on several occasions that it is sometimes difficalt
to draw a distinction between substantive and procedural
faw. See, e.g., Gregory v. Flowers (1972), 32 Ohio St.2d
48, 56, 299 N.E.2d 18], citing Chamberlayne, Moders
Law of Bvidence (1911), 217 (*[tike distinction between
substantive and procedural law s artificial and Mosory™);
Franch v. Dwigginy (1984), 9 Chip St.3d 32, 33.34, 9
Ohio B. 123, 458 N.E.2d 827 ("[tlhe remedial-procedural
versus substantive dichotomy is seldom an easy distinc-
tion 1o make"); Cook v. Matvejs (1978), 56 Ohio St2d
234, 237, 383 N.E.2d 601 {(conceding there is & “some~
what muddled distinction” between procedurzl and subs-
antive *¥20} rights). Nevertheless, courts continue to
be called upon to draw such a distinction. '

[*P35] Hezo, the majority concludes that, despite
the sppearance that the statufe addresses a procedural
issue, the uncodified language associated with R.C,
2315.21(B) suggests the legislative purpose of the statute
is to create and define a defendant’s fight to reguest bi-
furcation to ensure that the jury does not inappropristely
consider the defendanf’s misconduct when ziso defer-
mining liability and compensatory damages. The tajoi-
ity reasons that the Gengral Assembly's infent was
address potential unfairness and injustice.

[¥P36] However, I would find thal RC.
231521(B) addresses a procedural matter. Many authori-
ties have termed biftrcation a provedoral matter, For
“ example, in Martin v, Grange Mut. Ins, Co., 11th Dist.
Wo. 2004-G-2558, 2004 Ohio 6550, P49, the gourt held

that the trial court has wide disctetion in applying vari-
ous "procedural devices” used fo menage & class action,
including bifarcation of common and individual liability
issmes. This court stated the same in Gront v, Beclon

Dickinsan & Co., 10fh Dist. No, 02AP-894, 2003 Ohio”

2826, P65, in which we held that various "procedoral
devices” were [**21] within the trial courts wide dis-
cretion in managing 4 class action, including bifurcation
of comumon and individual Rability issues, In addressing
the same statuto ot issue here, the Supreme Court has
also couched bifurcation as an issue of procedure, stating
*[ife SB. 80 amendments fo {R.C. 2315.21] included a
procedure for bifrcation of proceedings for compensa-

tory and punitive demages.” Arbino v. Joknson & John-
son, 116 Otio St3d 468, 2007 Ohfo 6948, P85, 880
N.E.2d 420. in State ox rel, Ohio deademy of Trial Law-
yers v. Sheward (1999), 86 Chio 8134 451, 1999 Ohio
123, 715 N.E.2d 1062, the Supreme Court even mofe
explicitly deemed bifurcation under R, 231521(B)
procedural fn nature. In finding H.B. No. 350, & prede-
cossor “tort-reform® attempt, to be unconstitotional in
toto, the Supreme Court of Chio in Sheward indicated
R.C. 2315.21(BX1) "governs the procedural matter of
bifrcating fort actions ito compensatory wnd punitive
damage stages.” 1d, at 487, The Supreme Court's proce-
dural depiction in Sheward is powerfully persuasive.

#p37] Notwithstanding the above authorities, the
majority finds R.C. 2315.21 is suhstartive because it
croates and defines a defendant's right to request bifurca-
tion to ensure faimess and justice.  [**22] I disagree on
two counts. 1 do pot believe fhe statute "creates” any
right that was not in existencs prior 10 its enactment. The
sight fo tequest bifurcation existed fong before R.C.
2315.21(B), and the right to a fair tria} has been in formal
existence since af least 1851, when Section 16, Article I
of the Ohio Constitution became effective. In addition,
Civ.R. 42(B) kas already been promulgated by the Su-
preme Court of Ohio fo ensure fairpess and justics,
Civ.R, 42(B) specifically provides that a court may order
a separate trial to avold prejudics. Further, one of the
express purposes of all of the rules in the Ohio Rules of
Civil Procedute, pef CivR. 1(B), is "o effect just re-
sults” and administer justice. These address the
precise ills that the majorily indicates R.C. 2315.21B)
was enacted to ward against. Like Civ.R, 42(B), RC.
2315.21(B) enacts procedural rules to address a method
of enforcing rights in the courtroom. In addition, that
RO, 2315.21(B) was enacted to promote faimess for a
specific class of Htigants in & specific type of case docs
not renée:itmydiﬁ’erentﬁemﬁaepmmdmailawiu
Civ.R, A2(B), which promotes fairness for all litigants in
alt [**23] cases. Under the majority's analysis, the leg-
islatire could enact any legislation designed to address
fairness and injustice, and the legislation would consti-
tute substantive law that would usurp the Obic Rules of
Civit Procedure, For these reasons, 1 would find that the
pifircation of conrt proceedings is provedural as it per-
taius to the method of enforcing rights and obfaining
redress rather than creating, definiug or regulating the
rights of the parties.

. %p3g] Accordingly, 1 would overrule appéilants’
assignments of error.
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SUPREME COURT OF OHID

Sardra Havel Case No, 2010-2148
V. f ENTRY

Yilla St. Joseph et al.

‘I'his cause is pending before the Court on the certification of a conflict by the
Court of Appeals for Cuyshoga Couaty. On review of the order certifying a conflict, itis
determined that a conflict exists. The parties are to brief the issue stated in the court of
appeals’ Journal Entry filed November 22, 2010, as follows: '

“Whether R.C, 2315.21(B), as amended by $.B. 80, effective April 7, 2008, is
unconstitational, in violation of Section 5(B), Article TV of the Ohio Constitution,
because it is a procedural law that conflicts with Civ.R. 42(B).”

it is ordered by the Court that the Clerk shal issue an order for the transmittal of
the record from the Court of Appeals for Cuyahoga County. '

(Cuyaiwgé County Court of Appeals; No. 94677}

Maureen (¥’ Comor
Chief fugtice
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2315.21 Punitive or exemplary damages.
{A} As used in this section: -

(1) “Tort action” means & civil action for damages for injury or loss to parson or property. "Tort action™
includes a product liability claim for damages for injury or loss to person or property that is subject to
sections 2307.71 to 2307.80 of the Revised Code, but does not include a civil action for damages for a
breach of contract of another agreement between persons, '

(2) “Trier of fact” means the jury or, in a nonjury action, the court.
(3) "Home" has the same meaning as in section 3721.10 of the Revised Code.

(4) "Emplover” includes, but is not limited to, a parent, subsidiary, affiliate, division, or department of
the empioyer. If the employer is an individual, the individual shall be considered an employer under
this section only if the subject of the tort action s related to the individual’s capacity as an employer.

{5} *smail employer” means an employer who employs not more than one hundred persons on a full-
time permanent basis, or, if the employer is classified as being in the manufacturing sector by the
North American industrial classification system, “small empioyer” means an emplover who employs not
more than five hundred persons on a full-time permanent basis.

{BX1) In a tort action that is tried to a jury and in which a plaintiff makes a daim for compensatory
damages and a claim for punitive or exemplary damages, upon the motion of any party, the trial of the
tort action shall be bifurcated as follows:

{a) The initia} stage of the trial shall relate only to the presentation of evidence, and a determination
by the jury, with respect to whether the plaintiff is entitled to recover compensatory damages for the
injury or loss to person or property from the defandant, During this stage, no party to the tort action
shall present, and the court shall not permit a party to present, evidence that relates solely to the
issue of whether the plaintiff is entitled to recover punitive or exemplary damages for the injury or loss
to person or property from the defendant.

{(b) If the jury determines In the initial stage of the trial that the plaintiff is entitied to recover
compensatory damages for the injury or loss to person or property from the defendant, evidence may
be presented in the second stage of the trial, and a determination by that jury shall be made, with
respect to whether the plaintiff additionally is entitled to recover punitive or exemplery damages for
the iniury or loss to person or property from the defendant.

(2) In a tort action that is tried to a jury and in which a plaintiff makes a daim for both compensatory
damages and punitive or exemplary damages, the court shalt instruct the jury to return, and the jury
shall return, a general verdict and, if that verdict is in favor of the plaintiff, answers to an interrogatory
‘that specifies the total compensatory damages recoverable by the plaintiff from each defendant.

{(3) In a tort action that is tried to a court and in which a plaintiff makes a claim for both compensatory
damages and punitive or exemplary damages, the court shall make its determination with respect to
whether the plaintiff is entitied to recover compensatory damages for the injury or loss to person or
property from the defendant and, if that determination is in favor of the plaintiff, shall make findings of
fact that specify the total compensatory damages recoverable by the plaintiff from the defendant.

hitp://codes.ohio.gov/ore/2315.21 4/11/2011
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'(C} Subject to divislon (E) of this section, punitive or exemplary damages are not recoverable from a
defendant In question in a tort action unless both of the following apply:

(1) The actions or omisslons of that defendant demonstrate malice or aggravated or egregious fraud,
or that defendant as principal or master knowingly authorized, participated in, or ratified actions or
omissiohs of an agent or servant that so demonstrate,

(2) The trier of fact has returned a verdict or has made 2 determination pursuant to division (B)2} or
{3) of this section of the total compensatory damages recoverable by the plaintiff from that defendant.

(D}1) In a tort action, the trier of fact shall determine the Hability of any defendant for punitive or
- exernplary damages and the amount of those damages.

(2) Except as provided In division (D){(8) of this section, alt of the following apply regarding any award
of punitive or exemplary damages In a tort action:

(&) The court shall not enter judgment for punitive or exemplary damages in excess of two times the
amount of the compensatory damages awarded to the plaintiff from that defendant, as determined
pursuant to division (B}{2) or (3) of this section.

{b} If the defendant is a small empioyer or individual, the court shall not enter judgment for punitive
or exemplary damages in excess of the lesser of two times the amount of the compensatory damages
awarded to the piaintiff from the defendant or ten percent of the employer’s or individual’s net worth
when the tort was committed up to a madmum of three hundred fifty thousand dollars, as determined
pursuant to division (B}{2) or (3) of this section.

(€} Any attorneys fees awarded as a result of a claim for punitive or exemplary damages shall not be
considered for purposes of determining the cap on punitive damages.

(3) No award of prajudgment interest under division {C){(1) of section 1343.03 of the Revised Code
shall include any prejudgment Interest on punitive or exemplary darmages found by the trier of fact,

(4) In a tort action, the burden of proof shall be upon a plaintiff in question, by clear and convincing
evidence, to establish that the plaintiff is entitled to recover punitive or examplary damages.

(5¥a) In any tort action, except as provided in division (D)EXb) or {6) of this section, punitive or
exemplary damages shall not be awarded against a defendant ¥ that defendant files with the court a
certified judgment, judgment entries, or other evidence showing that punitive or exemplary damages
have already been awarded and have been collected, in any state or federal court, against that
defendant based on the same act or course of conduct that is alleged to have caused the injury or loss
to person or property for which the plaintiff seeks compensatory damages and that the aggregate of
those previous punitive or exemplary damage awarde exceeds the maximum amouni of punitive or
exemplary damages that may be awarded under division (D}(2} of this section against that defendant
in the tort action,

{b) Notwithstanding division {D)(5)(a) of this section and except as provided in division (D}6) of this
section, punitive or exempiary damages may be awarded against a defendant in either of the following
types of tort actions)

(i} In subsequent tort actions involving the same act or course of conduct for which punitive or
exemplary damages have already been awarded, if the court determines by clear and convincing
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evidence that the plaintiff wili offer new and substantial evidence of previously undiscovered, additional
behavior of a type described in division {C) of this section on the part of that defendant, other than the
injury or loss for which the plaintiff seeks compensatory damages. In that case, the court shall make
specific findings of fact in the record to support its conclusion. The court shall reduce the amount of
any punitive or exemplary damages otherwise awardable pursuant to this section by the sum of the
punitive or exemplary damages awards previously rendered against that defendant in any state or
federal court. The court shall not inform the jury about the court’s determination and action under
division (DY5)Xb)() of this section.

(1) In subsequent tort actions involving the same act or course of conduct for which punitive or
exemplary damages have already been awarded, if the court determines by clear and convincing
evidence that the total amount of prior punitive or exemplary damages awards was totally insufficient
to punish that defendant’s behavior of a type described in division {C) of this section and to deter that
defendant and others from similar behavior in the future. In that case, the court shall make specific
findings of fact in the record to support its conclusion. The court shall reduce the amount of any
punitive or exemplary damages otherwise awardable pursuant to this section by the sum of the
punitive or exemplary damages awards previously rendered against that defendant in any state or

" federal court. The court shall not inform the jury about the court’s determination and action under
division (DY 5} b)(ii} of this section, '

{6) Division {D)(2} of this section does not apply to a tort action where the alleged Injury, death, or
foss to person or property resulted from the defendant acting with one or more of the culpable mental
states of purposely and knowingly as described in section 2901.22 of the Revised Code and when the
defendant has been convicted of or pleaded gullty to a criminal offense that is a felony, that had as an
element of the offense ohe or more of the culpable mental states of purposely and knowingly as
described in that section, and that is the basis of the tort action.

{E) This section does not apply to tort actions against the state in the court of claims, including, but
not limited to, tort actions against a state university or college that are subject to division (BH1) of
section 3345.40 of the Revised Code, to tort actions against political subdivisions of this state that are
commenced under or are subject to Chapter 2744, of the Revised Code, or to the extent that another
section of the Revised Code expressly provides any of the following:

(1) Punitive or exemplary damages are recoverable from a defendant in guestion in & tort action on a
basis other thah that the actions or omissions of that defendant demonstrate malice or aggravated or
egregious fraud or on a basis other than that the defendant in question as principal or master
knowingly authorized, participated in, or ratified actions or omissions of an agent or servant that so
demonstrate,

(2) Punitive or exemplary damages are rectoverable from a defendant in guestion in a tort action
irrespective of whether the plaintiff in question has adduced proof of actual damages.

(3) The burden of proof upon a plaintiff in question to recover punitive or exemplary damages from a
defendant in question in a tort action is ane other than clear and convincing evidence,

{4) Punitive or exemplary damages are not recoverable from a defendant in question in a tort action,

(F) If the trier of fact Is & jury, the court shall not instruct the jury with respect to the limits on punitive
or exemplary damages pursuant to division {D) of this section, and neither counsel for any party or a
witness shall inform the jury or potential jurors of those limits.
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(G) When determining the amount of an award of punitive or exemplary damages agatnst either a
home or & residential faciiity licensed under section 5123.19 of the Revised Code, the trier of fact shall
consider all of the foliowing: ’

{1) The ahility of the home or residentiai facility to pay the award of punitive or exempiary damages
based on the home's or residential facility’s assets, income, and net worth;

(2} Whether the amount of punitive or exemplary damages is sufficient to deter future tortious
conduct; '

(3) The financlal ability of the home or residential facility, both currently and in the future, to provide
accommodations, personal care services, and skilled nursing care,

Effective Date: 11-07-2002; 04-07-2005
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RULE 42.  Consolidation; Separste Trials
{A) Conselidation.

(1}  Generally. When actions involving a comimon question of law or fact are pending
before a court, that court after & hearing may order a joint hearing or trial of any or ail the matters
in issue in the actions; it may order some or all of the actions consolidated; and it may make such
orders concerning proceedings therein as may tend to avoid unnecessary costs or delay.

(2) . Asbestos, silicosis, or mixed dust disease actions. In tort actions involving an
asbestos claim, a silicosis claim, or 2 mixed dust disease claim, the cowrt may consolidate
pending actions for case management purposes. For purposes of trial, the court may consolidate
pending actions only with the consent of all parties. Absent the consent of all parties, the court
may consolidate, for purposes of trial, only those pending actions relating to the same exposed
person and members of the exposed person’s household.

(3}  Asused in division (A)}2) of this rule:

(a)  “Asbestos claim” has the same meaning as in section 2307.91 of the Revised
Code;

(b)  “Silicosis claim” and “mixed dust disease claim™ have the same meaning as in
section 2307.84 of the Revised Code;

(¢)  Inreference to an asbestos claim, “fort action™ has the same meaning as in section
2307.91 of the Revised Code;

{d)  In reference to a silicosis claim or a mixed dust disease claim, “tort action” has
. the same meaning as in section 2307.84 of the Revised Code.

(B)  Separate trials. The court, after a hearing, in furtherance of convenience or to
avoid prejudice, or when separate trials will be conducive to expedition and economy, may order
a separate trial of any claim, cross-claim, counterclaim, or third-party claim, or of any separate
issue or of any number of claims, cross-claims, counterclaims, or third-party claims, or issues,
always preserving inviolate the right to frial by jury.

[Effective: July 1, 1970; amended effective July 1, 2005.]

Staft Note (July 1, 2005 Amendment)

Civ. R. 42 is amended in response 1o requests from the General Assermbly confained in Section 3 of
A, Sub. H.B. 342 of the 125" General Assembly, effective September 1, 2004, and Section 4 of Am. Sub.
H.B. 202 of the 125" General Assembly, effective September 2, 2004, These acls contain provisions
governing tort daims that allege exposure and injury by persons exposed to asbestos, sifica, or mixed dust.
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Each act includes a request that the Supreme Court amend the Rules of Civil Procedure "o specify
procedures for venue and consolidation” of asbestosis, sificosis, and mixed dust disease claims,

Rule42(A)  Consolidation

Civ, K. 42{A)2) provides that & trial court must have the consent of the parfies before consclidating
actions for frial that involve an ashestos ciaim, a silicosis claim, or a mixed dust disease claim. Absent the
consent of the parties, the court may consolidate for tral only those claims that involve the same exposed
person and members of the exposed person's household. The rule expressly permits the consolidation of
pending actions for case management purposes.  Division {A)3) incorporates the stalulory definilions of
*asbestos claim,” “silicosis daim,” “mixed dust disease claim” and "tort action”™ for purposes of Civ. R
AZAND).
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§ 4.05 Cther powers of the Sugrame Court
{¥iew Artizie Tebie:nf Cortenls |

{AY(1) I axddition to all other powers vested by this article in the supreme court, the supreme court shiall have
gehetal superintendence over alf cowrts in the state. Such guneral superintending power shall be exerciged by
the chief justice in accordance with rules promadgated by the Supreme Court.

{2} The Supreme Court shell appoint an administeative direcor who shall assist the chief justice and who shall
serve at the pleasure of the court. The compensation and duties of the administrative director shalf be
determined by the court,

{3} The chief justice or acting chief justice, as necessity arises, shell agsign any judge of a court of common
piess or 2 division thereof temporarily to sit or hold court on any other court of common pleas or divisien
thatreof or any court of appsals or shall assign any judge of a court of appesls temporarily to sit or hold court
on ahy other court of appesls or any court of common preas o division thereof and upon such assignment said
jucige shall serve In such assigned capacity until the termination of the assignment. Rulas may be adepted o
provide for the temporary assignment of judges to sit znd bold court in any court esteblished by law,

{B)} The Supreme court shall prescribe rules governing practice and protedure in alt oourts of the state, which
ruies shall not abridge, enlarge, or modify any substantive right. Proposed rules shali be filed by the cowt, not
fater than the fifteenth day of Jenuary, with the tlerk of each house of the General Assembly dwing a regular
session thereof, and amendmaents to any such proposed rudes may be so filed not lster than the first day of
May in that session. Such rules shall take effect on the following first day of July, unless prior to such day the
General Assembly adopis a concurrent rasolution of disapproval, All faws in conflict with such rides shall be of
ne further force or effect after such rules have taken effect.

Courts may adopt additional rules concerning locef prastice in their respactive courts which are not
inconsistent with the rules promulgated by the supretise courl, The supreme court may make rules 1o require
uniform record keeping for ali courts of the stote, and shall make rules governing the admission to the
practice of law and discipling of persons so admitted,

{€) The elief justice of the Supreme Court or any judge of that court desigrztad by him shafl pass upon the
disqualification of any judge of the courts of appeals or courts of commen pleas or divislon thereof, Rules may
be adopted o provide for the hearing of disquaBification matters involving jutges of courts estaldished by law.
{Amended, affective Nov. §, 1973; SIR No.30. Adopted May 7, 1968.)
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