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INTRODUCTION

Before this Court is the opportunity to confirm civil defendants' statutorily enacted guarantee

to bifurcation of the liability and punitive damages phases of trial in tort actions, pursuant to R.C.

2315.21, while simultaneously ensuring that the civil justice system remains fair and predictable to

all litigants. Punitive damages awards implicate constitutional rights, and the U.S. Supreme Court

has recognized that punitive damages pose an acute danger of arbitrary deprivation of property and

the risk of an unconstitutionally excessive damages awards. State Farm Mut. Auto. Ins. Co. v.

Campbell (2003), 538 U.S. 408, 416-18. (citations and quotations omitted); see also, Barnes v. Univ.

Hosp. of Cleveland, 119 Ohio St. 3d 173, 2008-Ohio-3344.

In order to ensure a civil defendant's right to due process, the General Assembly enacted

wide-ranging tort reform measures to make certain that Ohio's system of civil justice was fair

and predictable, not only for civil plaintiffs seeking redress for injuries, but also for civil

defendants. Am Sub. S.B. No. 80 ("S.B. 80"), § 3(A)(3). By enacting R.C. 2315.21(B), the

General Assembly sought to guarantee that evidence of a defendant's misconduct did not poison

the jury's assessment of liability and that evidence of a plaintiff's injury did not cloud the jury's

judgment in considering punitive damages providing all parties a fair and unbiased assessment of

the evidence.

In that R.C. 2315.21(B) "creates, defines and regulates the rights" of parties in tort

actions, the statute is, by definition, substantive in nature and constitutional. Proctor v.

Kardassilaris, 115 Ohio St. 3d 71, 2007-Ohio-4838, at ¶ 17 (citation omitted). This statute

unequivocally confers and regulates a substantive right which falls squarely within the policymaking

powers of the General Assembly without unduly conflicting with the Rule making authority of this

Court. Accordingly, this Court should fmd R.C. 2315.21(B) constitutional and reverse the
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decision of the trial and appellate courts, remanding this case with instruction that the trial court

bifurcate the compensatory and punitive damages portion of the trial in this matter pursuant to

R.C. 2315.21(B).

I. STATEMENT OF FACTS

On November 12, 2009, Plaintiff filed a Complaint for medical malpractice, wrongful

death and violation of Ohio Nursing Home Bill of Rights pursuant to R.C. 3721.13. (Trial Court

docket ("T.d."), November 12, 2009).

On December 28, 2009, Defendants-Appellants Villa St. Joseph and Village at

Marymount ("Defendants") filed a Motion to Bifurcate the compensatory damages phase of the

trial from the punitive damages phase of the trial, pursuant to R.C. 2315.21(B). On January 29,

2010, the trial court denied Defendants' Motion to Bifurcate. (T.d. January 29, 2010).

On February 12, 2010, Defendants filed a timely Notice of Appeal indicating on the

docketing statement that the appeal is premised on the application and interpretation of Hanners

v. Ho Wah Genting Wire & Cable, 10`h Dist. No. 09 AP-361, 2009 Ohio 6481 and R.C.

2315.21(B) wherein the Tenth District Court of Appeals held that R.C. 2315.21(B) mandates

bifurcation of compensatory and punitive damages. (T.d. February 12, 2010).

On October 28, 2010, the Eighth District Court of Appeals affirmed the decision of the

trial court and further held, sua sponte, that R.C. 2315.21(B) was unconstitutional. (Appellate

Court docket ("A.d."), October 28, 2010). On November 3, 2010, Defendants-Appellants moved

to certify a conflict between the Eighth District's decision in this case and the Tenth District's

decision in Hanners, supra. (A.d. November 3, 2010). Defendants-Appellants' Motion was

granted on November 22, 2010, (A.d. November 22, 2010) and Defendants-Appellants filed a
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Notice of Certified Conflict with this Court on December 10, 2010. (Court's docket December

10, 2010).

This Court certified the conflict between the rulings in the Eighth and Tenth Districts on

February 2, 2011. (Court's docket February 2, 2011).

II. ARGUMENT IN SUPPORT OF PROPOSITION OF LAW

R.C. 2315.21(B) AS AMENDED BY S.B. 80, EFFECTIVE APRIL 7, 2005, IS
CONSTITUTIONAL IN THAT IT CREATES A SUBSTANTIVE RIGHT THAT IS

THEREFORE NOT IN VIOLATION OF SECTION 5(B), ARTICLE IV OF THE OHIO
CONSTITUTION

A. STANDARD OF REVIEW

The Court's review of the constitutionality of R.C. 2315.21(B) is de novo. State v. Perry,

(2008), 8' Dist. No. 89819, 2008 Ohio 2368 at ¶22; Alliance v. Carbone, 181 Ohio App. 3d 500;

2009 Ohio 1197, at ¶13. The Eighth District Court of Appeals in Perry quoting Lima v. State,

177 Ohio App. 3d 744; 2007 Ohio 6419, at ¶8-9, stated:

Whether a statute is constitutional is a question of law reviewed de novo.

De novo review is independent and without deference to the trial court's
determination. `All statutes are presumed constitutional, and the party
challenging has the burden of proving otherwise' beyond a reasonable
doubt. *** All presumptions and applicable rules of statutory construction
are applied to uphold a statute from constitutional attack.

[I]t is not the function of the reviewing court to assess the wisdom or
policy of a statute but, rather, to determine whether the General
Assembly acted within its legislative power. (Internal citations omitted).

(Emphasis added).

Thus, this Court's role is limited to: (1) ascertaining the meaning R.C. 2315.21 based

upon the plain and normal meaning of the language and; (2) determining whether that meaning is

permitted by the state and federal constitution. Proctor v. Kardassilaris, 115 Ohio St. 3d 71,

2007 Ohio 4838, at ¶12; 17-19. With respect to the latter responsibility, it is important to note
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that this Court has already determined that most aspects of R.C. 2315.21 are constitutional;

however, it did not address the constitutionality of the mandatory bifurcation provision. Arbino

v. Johnson & Johnson, 116 Ohio St. 3d 468, 2007 Ohio 6948, at paragraph two of the syllabus.

Nonetheless, Ohio courts have experienced little difficulty applying the mandatory bifurcation

provision of R.C. 2315.21. See, Kleinholz v. Goettke, 173 Ohio App. 3d 80, 2007 Ohio 4880, at

¶2-4; Geiger v. Pfizer, No. 2:06-CV-636, 2009 U.S. Dist. LEXIS 34982, (S.D. Ohio Apr. 15,

2009); Maxey v. State Farm Fire & Cas. Co., No. 1:07-CV-00158, 569 F. Supp. 2d 720; 2008

U.S. Dist. LEXIS 39068, (S.D. Ohio May 14, 2008).

1. The Modern Courts Amendment

"[T]he Modem Courts Amendment of 1968, Section 5(B), Article IV, Ohio Constitution,

empowers this court to create rules of practice and procedure for the courts of this state. As we

explained in Proctor, [supraJ, Section 5(B), Article IV `expressly states that rules created in this

manner `shall not abridge, enlarge, or modify any substantive right.' `Thus, if a rule created

pursuant to Section 5(B), Article IV conflicts with a statute, the rule will control for procedural

matters, and the statute will control for matters of substantive law."' Erwin v. Bryan, (2010), 125

Ohio St. 3d 519. (Internal citations omitted).

Accordingly, this Court must first determine whether Civ. R. 42(B) conflicts with R.C.

2315.21(B). If the answer to this inquiry is in the affirmative, the Court must then determine

whether R.C. 2315.21(B) is substantive or procedural. Based on the following, R.C. 2315.21 is

constitutional because it does not conflict with Civ. R. 42 and the substantive law created by

R.C. 2315.21(B) would nevertheless control, pursuant to the Modem Courts Amendment.
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A. There is no conflict between Civ. R 42(B) and R.C. 2315.21(B)

There is no conflict between the application of Civ. R. 42(B) and R.C. 2315.21(B). Civ.

R. 42(B) states:

The court, after a hearing, in furtherance of convenience or to
avoid prejudice, or when separate trials will be conducive to
expedition and economy, may order a separate trial of any claim,
cross-claim, counterclaim, or third-party claim, or of any separate
issue or of any number of claims, cross-claims, counterclaims, or
third-party claims, or issues always preserving inviolate the right to
trial by jury.

(Emphasis added).

Civ. R. 42(B) permits a court to order a separate trial of any claim in the furtherance of

convenience, to avoid prejudice, or in the interests of economy. However, where the cause of

action before the court is a tort, punitive damages have been alleged and a party has moved for a

bifurcated trial, the court shall bifurcate. See R.C. 2315.21(B). R.C. 2315.21(A)(1) defines a

"tort action" as "a civil action for damages for injury or loss to person or property" including "a

product liability claim for damages for injury or loss to person or property that is subject to

sections 2307.71 to 2307.80 of the Revised Code, but does not include a civil action for damages

for a breach of contract or other agreement between persons." R.C. 2315.21(B) specifically

states:

(1) In a tort action that is tried to a jury and in which a plaintiff
makes a claim for compensatory damages and a claim for punitive
or exemplary damages, upon the motion of any party, the trial of
the tort action shall be bifurcated as follows:

(a) The initial stage of the trial shall relate only to the
presentation of evidence, and a determination by the jury,
with respect to whether the plaintiff is entitled to recover
compensatory damages for the injury or loss to person or
property from the defendant. During this stage, no party to
the tort action shall present, and the court shall not permit a

5



party to present, evidence that relates solely to the issue of
whether the plaintiff is entitled to recover punitive or
exemplary damages for the injury or loss to person or
property from the defendant.

(b) If the jury determines in the initial stage of the trial that
the plaintiff is entitled to recover compensatory damages
for the injury or loss to person or property from the
defendant, evidence may be presented in the second stage
of the trial, and a determination by that jury shall be made,
with respect to whether the plaintiff additionally is entitled
to recover punitive or exemplary damages for the injury or
loss to person or property from the defendant.

(2) In a tort action that is tried to a jury and in which a plaintiff
makes a claim for both compensatory damages and punitive or
exemplary damages, the court shall instruct the jury to return, and
the jury shall return, a general verdict and, if that verdict is in favor
of the plaintiff, answers to an interrogatory that specifies the total
compensatory damages recoverable by the plaintiff from each
defendant.

(3) In a tort action that is tried to a court and in which a plaintiff
makes a claim for both compensatory damages and punitive or
exemplary damages, the court shall make its determination with
respect to whether the plaintiff is entitled to recover compensatory
damages for the injury or loss to person or property from the
defendant and, if that determination is in favor of the plaintiff,
shall make findings of fact that specify the total compensatory
damages recoverable by the plaintiff from the defendant.

R.C. 2315.21(B) specifically limits the types of actions and the underlying claims and

party actions which must be present in order for a court to bifurcate a trial as mandated by

statute. Id. Further, R.C. 2315.21(B)(1) specifically provides the order for the proceedings and

what type of evidence may be admitted during each part of the bifurcated trial whereas Civ. R.

42(B) lacks any direction as to how the separate trial shall progress. See R.C. 2315.21(B)(1).

The Tenth District applied this reasoning in Hanners v. Ho Wah Genting Wire & Cable,

(2009), 10a` Dist: No. 09AP-361, 2009 Ohio 6481. The court stated, "[a]dmittedly, Civ. R. 42(B)
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will not always conflict with R.C. 2315.21(B) in every case because R.C. 2315.21(B) only

requires bifurcation (1) in `tort actions,' as defined by the statute, where (2) a plaintiff brings

claims for both compensatory damages and punitive or exemplary damages, and (3) a party

moves for bifurcation." Hanners, at ¶22. R.C. 2315.21(B) and Civ. R. 42(B) will only conflict

when the cause of action fits within the confines of R.C. 2315.21(B). Hanners, at ¶22.

However, this conflict is not irreconcilable as a court's discretion to bifurcate shall only

be removed in specific situations under the statute.1 In State, ex rel. Sapp v. Franklin County

Court ofAppeals, (2008), 118 Ohio St. 3d 368, the Court determined that there was no conflict

between App R. 3 and 4, which expressly define the general requirements of how and when to

file an appeal, and R.C. 2323.52, which provides specific instructions when the appellant has

been determined a`bexatious litigator." Sapp, at 372. Not every appeal will conflict with R.C.

2323.52; similar to the case at bar, App. R. 3 and 4 will only conflict with R.C. 2323.52 where

the cause of action fits within the confines of R.C. 2323.52. See App. R. 3 and 4; R.C. 2323.52.

Similarly, courts have determined that there is no conflict between Civ. R. 11 and R.C.

2323.51 despite the need for separate standards when determining whether sanctions are

warranted for frivolous conduct. See, Sigrnon v. Southwest General Health Center, (2007), 8th

Dist. No. 88276, 2007 Ohio 2117 and Omerza v. Bryant & Stratton, (2007), 11' Dist. No. 2006-

L-147, 2007 Ohio 5216.

"Ohio law provides two separate mechanisms for an award of
sanctions for frivolous litigation: R.C. 2323.51 and Civ. R 11.
Pursuant to R.C. 2323.51(B)(1), a court may award reasonable
attorney fees to any party in a civil action adversely affected by
frivolous conduct. *** Similarly, under Civ. R. 11, a court may

' The Tenth District in Hanners found that the conflict was "unavoidable" but failed to discuss
whether R.C. 2315.21(B) and Civ. R. see 42(B) were "irreconcilable" or "incompatible."

Hanners, at ¶22.
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award a party attorney fees and expenses if an opposing attorney
filed a pleading or motion in violation of the rule."

Sigmon, at ¶¶14-16. (Emphasis added).

The Eighth District determined that despite the different separate mechanisms necessary

to prove frivolous conduct, "R.C. 2323.51 is not in conflict with Civ. R. 11." Sigmon, at ¶23.

Further:

Civ. R. 11 requires an attorney to have "good ground to support the
claims set forth in the complaint. R.C. 2323.51 prohibits an
attorney from filing and prosecuting claims that are (1) not
warranted under existing law or (2) that cannot be supported by a
good faith argument for an extension, modification, or reversal of
existing law. A plain reading of R.C. 2323.51 and Civ. R. 11
reveals that although different language is used, both statute and
the rule impose the same requirement on an attorney: to prosecute
only claims having merit under existing law.

Sigmon, at ¶23.

The Eleventh District, citing the Sigmon decision expounded upon the differences

necessary to prove frivolous conduct on the purportedly non-conflicting mechanisms.

Specifically:

"The proof necessary to support an award of sanctions depends
upon which mechanism the litigant is relying upon. Civ. R. 11
requires a willful violation of the rule and `applies a subjective bad
faith standard.' *** In contrast, `R.C. 2323.51 employs an
objective standard in determining whether sanctions may be
imposed for frivolous conduct.' *** Thus, `R.C. 2323.51 is
broader in scope than Civ. R. 11."'

Omerza, at ¶¶14-15. (Internal citations omitted).

The Eleventh District also found it possible to employ solely the standard set forth in Civ.

R. 11 as that is the mechanism defendant had chosen to prove plaintiff's frivolous conduct.

Omerza, at ¶16. "Despite the more onerous task of proving willfulness under Civ. R. 11,
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[defendant] has nevertheless relied upon Civ. R. 11 to allege frivolous conduct rather than R.C.

2323.51. Therefore, we will analyze [defendant's] claim under Rule 11." Omerza, at ¶16.

Missouri views a bifiucafion rule analogous to Civ. R. 42(B) as a method for separating

parties joined in litigation. See Collins v. Hertenstein, 90 S.W.3d 87, (Mo. Ct. App. Sept. 3,

2002). Missouri Rule of Civil Procedure 66.02 states, "[t]he court, in fiirtherance of convenience

or to avoid prejudice, or when separate trials will be conducive to expedition and economy, may

order a separate trial of any claim, cross-claim, counterclaim, or third-party claim, or of any

separate issue or of any number of claims, cross-claims, cottnterclaims, third-party claims, or

issues." Missouri's bifurcation statute, Section 510.263 R.S. Mo., states, "[a]ll actions tried

before a jury involving punitive damages, including tort actions based on improper health care,

shall be conducted in a bifurcated trial before the same jury if requested by any party." Id. at

subsection one.

The Missouri Court of Appeals in Collins, supra found that the language of the statute

mandated a bifurcated trial when requested by a party. Collins, supra. Notwithstanding this

determination, the Court of Appeals held that the trial court did not abuse its discretion when it

did not order separate trials for each defendant because the defendant in Collins moved to

bifurcate pursuant to Mo. Civ. R. 66.02 and not under the statute. Collins, supra. The

discretionary nature of the Rule of Civil Procedure and the mandatory language of the

bifurcation statute were not conflicting as each method of separation was directed at completely

different purposes. Collins, supra.

For the purposes of this case, a court in any case may order a separate trial in the

furtherance of convenience, to avoid prejudice, or in the interests of economy. Civ. R. 42(B). A

court shall bifurcate the trial of a tort action when compensatory and punitive or exemplary
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damages have been claimed and a party has moved for bifurcation. R.C. 2315.21(B). Much like

the special requirements for the "vexatious litigator" set forth in R.C. 2323.52, there shall be a

conflict with Civ. R. 42(B) only when the cause of action fits within the confines of R.C.

2315.21(B). See Hanners, supra. However, where R.C. 2315.21(B) is not applicable, the general

provision of Civ. R. 42(B) shall apply, similarly to the general provisions contained in Sapp,

supra. Additionally, there exists the possibility that a court could exercise discretion when a

movant seeks bifurcation pursuant to Civ. R. 42(B); but, where the movant seeks bifurcation

pursuant to R.C. 2315.21(B), bifurcation shall be mandatory. See, Omerza, supra. See also,

Collins, supra. Accordingly, the general provision set forth in Civ. R. 42(13) does not conflict

with the specific instructions contained in R.C. 2315.21(B).

For the reasons set forth above, R.C. 2315.21(B) is constitutional as there is no conflict

with Civ. R. 42(B) for purposes of the Modem Courts Amendment as set forth in Sec. 5(B), Art.

IV of the Ohio Constitution.

B. R.C. 2315.21(B) creates a substantive right that controls
in the face of conflict with Civ. R. 42(B)

Assuming arguendo that the Court finds a conflict exists between R.C. 2315.21 and Civ.

R. 42(B) and the reasoning in Sapp, supra and Sigmon, supra inapplicable, R.C. 2315.21(B)

nonetheless creates substantive rights and controls despite conflict with Civ. R. 42(B). See Sec.

5(B), Art. IV of the Ohio Constitution.

Where courts have been forced to analyze R.C. 2315.21(B), the consensus is that "In a

tort action that is tried to ajury and in which a plaintiff makes a claim for compensatory damages

and a claim for punitive or exemplary damages, upon the motion of any party, the trial of the tort

action shall be bifurcated" is clear and unambiguous. See, R.C. 2315.21(B)(1). See also,
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Hanners, supra, at ¶¶17-18; Havel v. Villa St. Joseph, (2010), 8th Dist. No. 94677, 2010 Ohio

5251 at 1¶29-30; and Myers v. Brown, (2011), 5th Dist. No. 2010-CA-00238, 2011 Ohio 892 at

¶15. However, where courts have analyzed the intent of R.C. 2315.21(B), there has been a

divergence of opinion as to whether the statute was intended to be a "procedural" or

"substantive" law. See Hanners, supra, at ¶¶17-18; Havel v. Villa St. Joseph, (2010), 8" Dist.

No. 94677, 2010 Ohio 5251 at ¶129-30; and Myers v. Brown, (2011), 5a' Dist. No. 2010-CA-

00238, 2011 Ohio 892 at 115.

This Court has defined "substantive" law as "that body of law which creates, defines and

regulates the rights of the parties." Proctor v. Kardissilaris, (2007), 115 Ohio St. 3d 71.

(Citations omitted). hi contrast, the Court has defined "procedural" law as concerning "the

machinery for carrying on the suit. " Norfolk Southern Railway Co. v. Bogle, (2007), 115 Ohio St.

3d 455.

R.C. 2315.21(B) relates to the rights and duties that give rise to a claim for punitive

damages by limiting the presentation of evidence of punitive wrongdoing until such time that

compensatory damages are determined. Id. See, Norfolk, supra, at 460.

In State, ex rel. Loyd v. Lovelady, (2006), 108 Ohio St. 3d 86, the Court, facing a similar

situation to this case, considered whether R.C. 3119.961 et seq. intruded upon Civ. R. 60(B) in

violation of Sec. 5(B), Art. IV of the Ohio Constitution. The Court stated:

An enactment of the General Assembly is presumed to be
constitutional, and before a court may declare it unconstitutional it
must appear beyond a reasonable doubt that the legislation and
constitutional provisions are clearly incompatible. In interpreting a
statute, a court's principal concern is the legislative intent in
enacting the statute. Ordinarily, we must first look at the words of
the statute itself to determine legislative intent. If the legislature
intended the enactment to be substantive, then no intrusion on this
court's exclusive authority over procedural matters has occurred.

11



In this case, it is not clear from the statute itself whether it was
intended to be substantive or procedural.

Lovelady, at 88. (Internal citations and quotations omitted, emphasis added). See also Hanners,

supra.

The Court then went on to consider the former analogous sections of the statute and the

uncodified language of the House Bill in enacting the former statute. Lovelady, at 89. The Court

determined, through the use of the uncodified language, that although the statute was

"necessarily packaged in procedural wrapping, it is clear to [the Court] that the General

Assembly intended to create a substantive right to address potential injustice." Id. See also,

Hanners, supra, at ¶30 ("R.C. 2315.21(B) is necessarily packaged in procedural wrapping.

Nevertheless, based on the General Assembly's express intent to create a right of bifurcation to

address potential unfairness, we conclude that the law is substantive.")

Accordingly, contrary to the determination by the Eighth and Fifth Districts, the Tenth

District in Hanners, supra, was correct in examining the legislative intent of R.C. 2315.21(B);

specifically, whether it was intended to be substantive or procedural. See Lovelady, supra.Z The

issue of ambiguity lies not with when or how a trial shall be bifurcated, but the rights created by

the statute itself. Lovelady, supra. See also, Hanners, supra, (R.C. 2315.21(B) is a substantive

law packaged in procedural wrapping.)

Further, the uncodified language of S.B. 80, from which R.C. 2315.21(B) was enacted,

clearly demonstrates that the General Assembly intended to create a substantive right to address

Z For comparison, Havel, "the legislative intent is clear from the statute: R.C. 2315.21(B) plainly
and unambiguously regulates the procedure at trial for determining compensatory and punitive
damages in a tort action. Thus, the Tenth District's determination in Hanners, reached by

reference to sources other than this clear and unambiguous statute, conflicts with well-settled

rules of statutory construction." Havel, at ¶29.
12



potential injustice where punitive damages were alleged. See, Lovelady, supra. In enacting S.B.

80, "the General Assembly found that the uncertainty and subjectivity associated with the civil

justice system was harming the state's economy. The reforms codified in R.C. 2315.21 were an

attempt to limit the subjective process of punitive-damages calculations, something the General

Assembly believed was contributing to this uncertainty." Arbino v. Johnson & Johnson, 116

Ohio St.3d 468, 2007 Ohio 6948. Specifically, Sec. (A) of S.B. 80 states in pertinent part:

(3) This state has a rational and legitimate state interest in making
certain that Ohio has a fair, predictable system of civil justice that
preserves the rights of those who have been harmed by negligent
behavior * * * .

***

(4)(a) Reform to the punitive damages law in Ohio is urgently
needed to restore balance, fairness, and predictability to the
civil justice system.

***

(d) The limits on punitive or exemplary damages as specified in
section 2315.21 of the Revised Code, as amended by this act,
are based on testimony asking members of the General
Assembly to recognize the economic impact of occasional
multiple punitive damages awards and stating that a number
of other states have imposed limits on punitive or exemplary
damage awards.

***

(6)(a) Noneconomic damages include such things as pain and
suffering, emotional distress, and loss of consortium or
companionship, which do not involve an economic loss and have,
therefore, no precise economic value. Punitive damages are
intended to punish a defendant for wrongful conduct. Pain and
suffering awards are distinct from punitive damages. Pain and
suffering awards are intended to compensate a person for the
person's loss. They are not intended to punish a defendant for
wrongful conduct.
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***

(c) *** [T]he General Assembly recognizes that evidence that
juries may consider in awarding pain and suffering damages for
these types of injuries is different from evidence courts may
consider for punitive damages. For example, the amount of a
plaintiffs pain and suffering is not relevant to a decision on
wrongdoing, and the degree of the defendant's wrongdoing is
not relevant to the amount of pain and suffering.

(d) While pain and suffering awards are inherently subjective,
it is believed that this inflation of noneconomic damages is
partially due to the improper consideration of evidence of
wrongdoing in assessing pain and suffering damages.

***

(f) *** [T]he General Assembly finds that courts should provide
juries with clear instructions about the purpose of pain and
suffering damages. Courts should instruct juries that evidence of
misconduct is not to be considered in deciding compensation for
noneconomic damages for those types of injuries. Rather, it is to be
considered solely for the purpose of deciding punitive damage
awards. In cases in which punitive damages are requested,
defendants should have the right to request bifurcation of a
trial to ensure that evidence of misconduct is not
inappropriately considered by the jury in its determination of
liability and compensatory damages. As additional protection,
trial and appellate courts should rigorously review pain and
suffering awards to ensure that they properly serve compensatory
purposes and are not excessive.

***

(Emphasis added)

After a proper review of the legislative intent, it is unequivocal that the General

Assembly set forth to create a substantive right for defendants where punitive damages were

sought in tort actions brought against them in an attempt to restore balance, fairness and

predictability to the civil justice system. Sec. 3 of S.B. 80, supra. The Tenth District, after

reviewing the codified language as required by Lovelady, succinetly stated, "[a]t first blush, R.C.

14



2315.21(B) appears procedural because it mandates a particular process for certain tort actions.

The uncodified language associated with R.C. 2315.21(B), however, suggests a different

legislative purpose." Hanners, at ¶24.

In Hanners, the Tenth District interpreted R.C. 2315.21(B) in light of the uncodified

language of S.B. 80, supra, similar to the analysis performed by this Court in Lovelady, supra.

Hanners, at ¶¶24-28. The court stated:

From these expressions of legislative intent, we conclude that
R.C. 2315.21(B) is a substantive law. While it mandates a
particular procedure for tort actions, that mandate is for the
purpose of creating and detining a defendant's right to request
bifurcation to ensure that the jury does not inappropriately
consider the defendant's misconduct when also determining
questions of liability and compensatory damages. The General
Assembly defined this right as important to a fair and balanced
system ofjustice.

Id. at ¶28. (Emphasis added).

Stating the Tenth District's conclusion differently, "R.C. 2315.21(B) is necessarily

packaged in procedural wrapping. Nevertheless, based on the General Assembly's express intent

to create a right of bifurcation to address potential unfaimess, we conclude that the law is

substantive." Hanners, supra.

Other courts from different jurisdictions have found similar language to create

substantive rights for defendants where punitive damages are alleged. North Carolina's Rule of

Civil Procedure 42(b) states, "[t]he court in furtherance of convenience or to avoid prejudice and

shall for considerations of venue upon timely motion order a separate trial of any claim, cross-

claim, counter claim, or third-party claim, or of any separate issue or of any number of claims,

cross-claims, counterclaims, third-party claims, or issues." See also, Ohio Civ. R. 42(B). North

Carolina's bifurcation statute requires separate trials for compensatory and punitive damages
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when the defendant so moves. N.C. Gen. Stat. §1D-30. North Carolina's bifurcated trial statute

specifically states, "[u]pon the motion of a defendant, the issues of liability for compensatory

damages and the amount of compensatory damages, if any, shall be tried separately from the

issues of liability for punitive damages and the amount of punitive damages, if any. Evidence

relating solely to punitive damages shall not be admissible until the trier of fact has determined

that the defendant is liable for compensatory damages and has determined the amount of

compensatory damages. The same trier of fact that tried the issues relating to compensatory

damages shall try the issues relating to punitive damages." Id. See also, Ohio R.C. 2315.21(B).

When analyzing the conflict between the discretionary nature of North Carolina's Rule

42(b) and the mandatory language of N.C. Gen. Stat. §1D-30, the Court of Appeals of North

Carolina held, "when a motion to bifurcate is pursuant to N.C. Gen. Stat. § 1D-30, then the trial

court is obliged to follow the procedures set forth in that statute. However, where the motion

to bifurcate is made under the more general provision of Rule 42(b) of the Rules of Civil

Procedure, the trial court is not so bound." Land v. Land, (2010), 687 S.E.2d 511, review denied

by Land v. Land, 2010 N.C. LEXIS 498 (N.C., June 16, 2010).

The Court of Appeals of Minnesota, applying a plain language statutory interpretation

found that Minn. Stat. §549.20 subd. 4 mandates a second proceeding. Markegard v. Von Ruden,

(2006), 2006 Minn. App. Unpub. LEXIS 84. "The purpose of all statutory interpretation is to

discern the intention of the legislature." Minn. Stat. §645.16. Minn. Stat. §549.20 subd. 4

specifically states, "[i]n a civil action in which punitive damages are sought, the trier of fact

shall, if requested by any of the parties, first determine whether compensatory damages are to be

awarded. Evidence of the financial condition of the defendant and other evidence relevant only

to punitive damages are not adniissible in that proceeding. After a determination has been made,
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the trier of fact shall, in a separate proceeding, determine whether and in what amount punitive

damages will be awarded." The mandatory language is in conflict with the discretionary

language of Minnesota Rule of Civil Procedure 42.02 which states, "[t]he court, in furtherance of

convenience or to avoid prejudice, or when separate trials will be conducive to expedition and

economy, may order a separate trial of one or any number of claims, cross-claims, counterclaims,

or third party claims, or of any separate issues." However, the Markegard court noted that its

interpretation of Minn. Stat. §549.20, including mandatory bifurcation upon request, was

consistent with the statute's underlying purpose and intention of the legislature. Markegard,

supra, at 11-12.

As fully detailed, the express intent of the General Assembly in enacting R.C. 2315.21

highlights concerns that Ohio juries were improperly considering evidence related to punitive

damages during the compensatory damage phase of a trial. The improper consideration of

evidence at the compensatory phase of trial has resulted in inflated compensatory awards. In the

absence of bifurcation, the jury is permitted to consider evidence otherwise inadmissible during

the compensatory phase of trial which serves to only improperly inflate non-economic damage

awards as duly recognized by the General Assembly. In order to eliminate this inherent risk, the

General Assembly provided that a party may request a bifurcation, pursuant to R.C. 2315.21, in

order to remedy the prejudicial effect that the improper consideration of evidence might have on

a jury in action alleging a tort.

For the reasons set forth above, R.C. 2315.21(B) is constitutional as the statute creates a

substantive right to a bifurcated trial in a tort action where punitive damages are alleged. The

General Assembly's express intent, set forth in 2003 S.B. 80, to create a right of bifurcation to
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address potential unfairness establish a substantive right and R.C. 2315.21(B) controls despite

any conflict with Civ. R. 42(B) pursuant to the Modem Courts Amendment.

2. The Eighth District improperly applied the doctrine of stare decisis

The Eighth District improperly decided the issues set forth herein under the principal of

stare decisis. See, Havel v. Villa St. Joseph, 2010 Ohio 5251 at ¶21. The Eighth District followed

the decision in Barnes v. University Hospitals of Cleveland, (2006), 8a' Dist. Nos. 87247, 87285,

87710, 87903 and 87946, 2006 Ohio 6266, blindly following the court's unsupported opinion

despite drastic changes in Ohio's litigation landscape. Specifically, the trial in Barnes started a

mere eighteen (18) days after R.C. 2315.21 became effective. See Barnes, at ¶3, (trial

commenced on April 25, 2005); R.C. 2315.21 effective April 7, 2005. The appellant in Barnes

argued that the trial court abused its discretion when it denied the motion to bifurcate. Id at ¶34.

In response the Eighth District stated in Barnes:

Although [appellant] argues that R.C. 2315.21(B) mandates that
compensatory and punitive damages be bifurcated upon request,
the trial court may exercise its discretion when ruling upon such a
motion.

The issues surrounding compensatory damages and punitive
damages were closely intertwined. [Appellant's] request to
bifurcate would have resulted in two lengthy proceedings where
essentially the same testimony given by the same witnesses would
be presented. Knowing that bifurcation would require a
tremendous amount of duplicate testimony, the presiding judge
determined it was unwarranted.

The trial court's actions were not unreasonable, arbitrary, or
unconscionable when it denied [appellant's] motion for
bifurcation. Accordingly, the trial court did not abuse its discretion
***
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Id. at ¶¶34-36.

It is clear from this liniited discussion regarding bifurcation that the Eighth District did

not attempt to apply R.C. 2315.21(B) in Barnes, yet the court seems to have attached significant

weight to these six (6) paragraphs. See Barnes, at ¶¶31-36. Despite the apparent conflict between

the language of R.C. 2315.21(B) and discretionary authority with regard to bifurcation,

presumably afforded by Civ. R. 42(B), the Eighth District did not conduct a de novo review,

instead applying an abuse of discretion standard. Barnes, at ¶¶31-36. See also, State v. Perry,

supra and Alliance v. Carbone, supra ("[w]hether a statute is constitutional is a question of law

reviewed de novo."). Additionally, as the injury in Barnes occurred on December 4, 2001, more

than three (3) years prior to the effective date of R.C. 2315.21, it would have been

unconstitutional to retroactively apply the substantive law contained in R.C. 2315.21(B) in

Barnes pursuant to Sec. 28, Art II of the Ohio Constitution. See Van Fossen v. Babcock &

Wilcox, Co., (1988), 36 Ohio St.3d 100, 105 and Bielat v. Bielat, (2000), 87 Ohio St. 3d 350.

Finally, Barnes offered no discussion or analysis as to whether R.C. 2315.21(B) was intended to

create procedural or substantive law as contemplated by the Tenth District in Hanners, supra.

Instead, the Eighth District's merely concluded without stating its grounds for support that R.C.

2315.21(B) was of no effect. Barnes, at ¶¶31-36.

The doctrine of stare decisis is to be applied "when the same points arise again in

litigation." Havel, at ¶21, citation omitted. See also, Arbino v. Johnson & Johnson, (2007), 116

Ohio St. 3d 468, ("[w]hile stare decisis applies to the rulings rendered in regard to specific

statutes, it is limited to circumstances "where the facts of a subsequent case are substantially the

same as a former case."). The Eighth District's application of stare decisis was improper as the

facts surrounding the applicable law in Havel and Barnes differed so that the subsequent case
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was not substantially the same. Arbino, supra. The court in Barnes failed to account for the

apparent conflict between R.C. 2315.21(B) and the unidentified authority affording the court

discretion as to whether to bifurcate and applied an abuse of discretion despite the constitutional

issues which are at issue herein. Barnes, supra.

Further, even if the court in Barnes would have applied R.C. 2315.21(B), it would have

been unconstitutional to apply R.C. 2315.21(B) retroactively as it is a substantive law. See Sec.

28, Art. II of the Ohio Constitution. Accordingly, applying the Eighth District's decision in

Barnes at either the trial or lower appellate level as required by stare decisis is an improper use

of the doctrine as the cases are not substantially the same.

Herein, the Eighth District Court of Appeals incorrectly applied the doctrine of stare

decisis to this case. The Eighth District did not apply the proper standard of review to the

precedent relied upon in this case and a substantially different set of circumstances were at issue

in Barnes, supra. Moreover, it is apparent that other jurisdictions in Ohio are utilizing the Eighth

District's decision in Havel to continue the use of the discretionary authority granted by Civ. R.

42(B) further compounding error. See, Meyers v. Brown, supra, at ¶15. Notably, the Fifth

District determined that R.C. 2315.21(B) was procedural in accordance with the decision in

Havel without considering the flawed reasoning by which the Eighth District arrived at its

decision. Myers, at ¶15. See also, Plaugher v. Oniala, (2011), 5th Dist. No. 2010 CA 00204.

Accordingly, for the reasons set forth above, the Eight District erred in applying the

doctrine of stare decisis in this case.

III. CONCLUSION

R.C. 2315.21(B) creates a substantive right to a bifurcated trial in a tort action where

punitive damages are asserted. Although appearing to be procedural in nature, an analysis of
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R.C. 2315.21(B) in consideration of the legislative intent of S.B. 80 clearly establishes that the

General Assembly intended to ensure damage awards were fair and predictable. The General

Assembly enacted R.C. 2315.21 to limit the type of evidence a jury could consider during a

determination of compensatory damages by bifurcating the trial. In order to ensure that the trial

proceeded in a fair and predictable manner, the General Assembly removed the discretion

afforded by Civ. R. 42(B) and made bifurcation mandatory in limited instances involving tort

actions wherein punitive damages are claimed.

This Court has previously found limited encroachments by the General Assembly upon

rules created by the Court to be in accordance with Sec. 5(B), Art. IV. See State, ex rel. Sapp,

supra. Further, in other situations where there appears to be conflict between statutes and the

Rules of Civil Procedure, courts from this state and others have determined that the statute and

rule are compatible and not in irreconcilable conflict.

Should this Court find that R.C. 2315.21(B) and Civ. R. 42(B) conflict, the fact remains

that the General Assembly created a substantive right for defendants in tort actions where

punitive damages were asserted "to ensure that evidence of misconduct is not inappropriately

considered by the jury in its determination of liability and compensatory damages." Sec.

(A)(6)(f), S.B. 80. The right of fairness and predictability in a tort action furthered by the

General Assembly in R.C. 2315.21(B) goes beyond the mechanisms necessary to carry out

litigation and accordingly, R.C. 2315.21(B) creates a substantive right. Despite the apparent

conflict between this substantive right in procedural wrapping and Civ. R. 42(B), the Modern

Courts Amendment requires that R.C. 2315.21(B) control.
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For the reasons set forth above, R.C. 2315.21(B) is constitutional and Defendants request

that this Court reverse the decision of the trial and appellate courts and remand this case with

instructions for the trial court to bifurcate the compensatory and punitive damages portion of the

trial.

Respectfully submitted,

BRET C. PERRY, M. (0073488)
STEVEN J. HUPP SQ. (0040639)
DONALD J. RICHARDSON, ESQ. (0068786)
Bonezzi Switzer Murphy Polito

& Hupp Co., LPA
1300 East Ninth Street, Suite 1950
Cleveland, Ohio 44114-1501
Telephone: (216) 875-27
Facsimile: (216) 875-1570
Email: bperry@bsmph.com

shupp@bsmph.com
drichardson@bsmph.com

Attorneys for Defendants-Appellants
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PRTORHI3'CORY: [**2l
Civn1 Appesl 5wm the Cuyahoga County Court of

Common Piess. Case No. C V-7fl9632.

DTSPOSITION: AFFIItMED.

COUNSEL:
rymouut, APPELLANTS: Bret C. Perry, Jennifer R.
Becrret, Donald J. Richardson, Beth A Sebaugh, Bonez-
zl Svwitzbt Murphy Po€i2o & Iinpp Co. L.P.A., Cleveland,
OH.

FOR Maple'Wood Care Centre,'Nordiern HeaEth Faciti-
ties, Ine, d.b.a Maple Wood Care Centre and pad.endicare
Health Services, Inc., APPLil.LA1VTS: Christopher S.
HmnPbroy, Canton, bIi.

FOR APPELLEE: Blake A. Dicleson, The Dickson Firm,
LS..C., Beachwood, OH.

JUDGES: B$FORB: MeMonagle, PS., Blaokuton, J.,
aud Jones, J. PATRICIA A. BLACKMON, J., and
LARRY A. JONES, J., CONCUR.

OPTNLON $Y: CHRISTINE T. MeMONAGLE

OPIRTION

JOURNAL kNTRY AND OPINION

CIIRiS'17NS T. McMONAGLE, P.L.

[*PI] Defendants-appellants Villa S#. Josoph and
VfIlage of Marymoant appeal from the triai court's order

denying their mot3on to bifiroate the punifivo damage
phase of the,jury trial of this case from thc compensatory
damage phaee of tr1aL We affvm.

I

[*P2] P]airrtiff-appellee, Sandra Havei, as the
personal reprasentative of the BgUste of Tohn Havel, fited
a complaint for medioad malpractice, wrongful death, and
violation of Ohio`s Nursing Home Bill of Rights against
defendants-appellant$. [**2] ' She soaght compausatory
and panitive damages,

plamt also inaluded claims against
'ood Care Centre, Nor#hern
„ d.b.a Maple Wood Care

parttts to uus a
Yh 9ervloes, Inc.,

"31 APPellattts snawesed, denying the allega-
ttons of the complaint and asserting various aiTirmative
defenses. They atso filed a motion pursuant to RC.
2315.21(BX1} to bifureate the punitive damages phase of
the trial from the compensatory damages phase. The uial
cout subaseequetttly denied the motion and appellants
appealed fzmxt that order. Havel filed a motion to dismiss
the appeal for laok of a Snal appeaiable order. For ahe
reasous discussed below, the motion is denied.

II

[*P41 Section 5(B), Article dV of the Ohio Con-
stitutron states that tho Ohio Supreme Comt is vested
with exclusive.aatbcuity to "prescribe tules govorning
pracdze and procedure in all eotuts of the state, which
rules shall not abridga, enlarge, or mca#iiy any substaa
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tive right. * * * Alt laws in coaflict with suoh rules ahall
be ofno fiuttter force or effeet aiter such rules have tak-
ea effect." Pnrsnant to t3tis constituflonal authotity, the
Snpreme Court bas [**3] adopted tIc Tinlas of Civil
Proeednre, wbich "preseribe the proeed+ve to be fol-
Iwved in a31 courts of this state in tle exercise of civil
jurisdiction." Civ.R. 1(A).

[*PS] Where a conflict arises between a rule and' a
statute, the comi.'s rule wt71 control for procedural mat-
ters;.the legislature's statnte will confrol for matters of
substantive law. Stads ex ret Sapp v. Franklirs Cty. Court
oflippeats, 118 Obio St3d 368, 2008 Ohio 2637, P28,
889 N.E.2d 500; Stdde v. .SdadFer (1981), 66 Ohio St2d
452, 454,423 N.E.2d 100. A statute is invalid an.d has no
foxve or effect if ft conflicts witii the Oliio Rules of C.ivil
Pmcedtne. Rockcy v 84 Lumber Co. (1993), 66 Ohio
St3d 221, 223, 611 N.E.2d 789; In re Coy (1993), 67
Ohio St3d 215,219,1993 Ohio 202,616 N.B.2d 1105.

[*P6] The statttte at issue here, R.C. 231521(B),
as amcaded by S.B. No. 80, effective Apr'sI 7, 2005,
states tliat'qi]n a tart action that is ttied: to a jnry and in
which a plaintiff makes a cEsim for compeasatory dam-
ages and a c1a4m for punit4ve or exomplary damages,
upod Ure matMon of any party, the triai of tlre tort action
sbatt be hifurcated * * *.° (13rnphasis added.)

[*P7] Civat. 42(B) of the Ohio Rules of Civil
Prooedure atso addresses bifiuoation [*°4] and provides
that "It]he court, aftet a hearing, in fm#heranee of con-
venience or to avoid piejudiae, or when separate trials
will be conducive to expedit'son and ecn.omy, may order
a separate fr3a1 of any olalar, cross-claim, counter<:laim,
or tLird-patty claim, or of any separate issue or of any
numbea of claims * * t"(Emphasis added.)

[*P8] Hence, ft statute and the rolo.are in con-
flict. One reqnires bifuroation In a tort action; the othor
doos not.

[*P9] In Bruma v. Univ. Hosps_ of f Cteve7and, sth
I}ist. Nos. 87247, 87285, 87710, 87903, and 87946, 2006
Ohio b266, decided a8er RC. 2315.21(B) was amondad
by S,B. No. 80, ' this court specifically addressed the
argument that "R.C. 231521(B) mandat" that compe.n-
satory and puaitive dm.nages be bifarcated upon request."
Id. at P34. The court fmmd no error in the trial courCs
denial of the defondant's motion to bifurcate and hekl
that desplte the reqnirements ofRC. 231521(B) regard-
ing bifumation of the detesminatlaa of compensatory and
punitive da%ages, "the triai oourt may exercise its dis-
cretion whea rncling upon sach a motion." The court
stated, "[t]he issues surrcnMding compensatory damages
and punitive damages in this case were closel.y intert-
wined. [**5] [Defendatd's] request to bifureate would
have resulted in two lengthY prviceedings wbere essen-
tialiy the same testimor^y given by ft sama witnosses
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would be presented. Know9ng that bifurcation would
recluire a tremendous amaunt of duplicate testimony, the
presiding judge detemxined it was wzwarranted." Id, at
P35. Without specifieally addressing the procedur-
altsubstanttve distinction, this court appareaatly oon-
cluded that the mandatory bifiucation langoege of RC.
231521(B) addresses a procedural matter governed by
Civ.R. 42(B) and, is ofno force and eftbct

2 klonoe, appel[ant's argumont that Barnes is
not relevant boesuse it was decided prior to ft
anactment of R.C. 23 i5.21(B) is without merit

[*PIO] IIespite this holding 3n Barnes, appellants

urga us to follow Hanners v. Ho Fi'ah Genting '0'"ire &

Cable S`ZTN BHD, 10th Dist. No. 09AP-361, 2009 Ohio
6482, in which ft Tcnth District held that (1) the appel-
lants' appeal of the trial cowt's denial of their motion to
bifurcate was a final, appealable order; and (2) B.C.
231521(B) is a substantive law ihat prevails over Civ.R.
42(B).

III

[*P.11] Appellate courts in-Ohio have jurisdiction
to review the tinal orders or judgments of iuferior cottrts
withm their [**6] district. Section 3(B)(2); Article IV
of the Ohio Constitution; R.C. 2501.02. If a judgment is
not final, an appellate coutt has no jurisdiction to review
the matter and it must Iie dismissed. Prod Crad'UtJssn. v
Hedgr.s (1993), 87 Ohio App. 3d 207, 210, 621 N.E2d
1360.

[*PI2] Under ft.C. 2505.02(B); an order is a final
order if it is one oftbe fotlowuw.

['°P13] "(I) An ta'der that affects a substautial
right in an action that in effeet determ#nes the action and
prevents a judgment; (2) An order tbat affocU a substan-
twl right mado fin a special proceeding; (3) An order that
vamtes or sets aside a judgment or gtant.s a trow trial; (4)
An order that grmtts or denies a provisional remedy **
'; (5) An order that determines that an act'san may or
may not be maintaiued as a class aetion; (6) An order
determining the oonstitationality of any cLanges to tlre
Revised.Code made by Am. Sub. S.B. 281 of the 124th
general assembly **'" or any chaoges made by S.B. 80
of the 125th general assembly, im:luding the amend-
ments ofsectfons * * * 231521 ofthe Rovised Code; (7)
An order itt an appropriation proceeding *' "."

[#P14] 17te trial court's arder in this Case denying
appellants' motion to bifuroate proceedings did [**7]
not detennitte the action or prevent a judgment, was not
made in a speelal proceediag,' did not vacate or set aside
a judgment or gmnt a new trial, did not grant or deny a
provislonal reanedy, ' did not make any detormination
regarding class action status, and was not an order in an
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appropriation proczeding. AccordinglY, t^e order is a
fmal, appealable order only if by denying appeliants'
motion to bifurcate, it detcrmined ^e constitutionatity of
R.C. 2315.21(B).

3 "'Speeial prooeeding' means an action or
proewding that is specially created by statute and
tbat prior to 1853 was not denoted as an action at
law or a suit in equity." R.C. 2505.02(A)(2),
4 '"Pravisioixil remedy means a proceeding
ancillary ta an action, snchtding, but not limited
to, a proceed@ng for a preliminary ipj+metion, at
tachment, disoavery of privileged matter, sup-
pressionofevidence * "° *." R.C. 2505.02(A)(3).

[*p15] In Hanners, sapra, the Tenth District
ficand 8iat ft triai court's judgmGent donying amotion to
bifurcatc, putstmt'to R.C. 231521(0) itnpHcitly detw-
mined the ocnstitutTonalit.y of the statute and, therefore,
was a final, appealable order. In Hanners, plaintiffs fcled
a wrongfui death action seelcing compensatory ['**8]
and pnnitive damagas. .Def&ndants moved to biforcate
the plaintiffs' punitive damages claim pursuant to R.C.
231521(l3), or, inthe alternative, under Ci.v1t 42(B). In
response, plasntM argaed fhat. R.C. 2315.21(3) is un-
constitutional becanse it is a procedural law that conflicts
with Giv.R. 42()B).

[*PI6] In its order deWing the motion tc bifUroate
the trial, the tri.al court held that R.C. 2315.21(13)(I),
which reg,nires bifiuratzon, aud C10. 42(B), which
gives the court discretion to bifizrcate, "are plainly incon-
sistent." Id. at PII. klarther, "[n]oting the Supreme Coutt
of Ohids authority to promulgate the rules of oivil pro-
oedure, and citin,g Bupreme Court precedent, the [ttlal]
court concluded that Civ.R. 42(B) controlled because
biiimtion of punitive damages is a procedtoraal matter."

Id.

[*PI7] The Tenth Distt4ck found that,by this
judgment entry, the tria[ court impficitly detmmined that
R.C. 231521(B) was uvco.ost[tational and, therefore, the
judgment was a final, appealable order. It stated:

[*P18] "Here, the trial court concluded that a con-
$id exists bctween R.C. 2315.21(8), which requires a
trial court to grant bifurcation in tort cases, and Civ.R.
42(B), which gives the court discretion [**91 tu bifisr-
cate. By also eonoluding that bifincation is a matter of
procedure and re8tsing to apply R.C. 2315.21(0), the
court necossan"ly determined that the statate (1) violated
tbo oonst,itutional division of authority between the court
and the legislature, and (2) is of no fiur.e or eil'eet in this
natter. Therefore, altlmugh the trial court did not ex-
pressly declara the stalute unconstitutional, the court
datarmuie[d] the couetitcrtionality' of R.C. 231521ft

and this cowt bas jur3sdiction te reviow
determinaation under R,C.2505.02(B}." Id. at P13.

[*P19) We agree that, as in Hmmers, the trial
court's order in tltis caso denying appeliants' motion ta
bifurcate implicitly determined that the mandatory bi-
fioeation language of R.C. 2315.21(B) is anconstitutian-
aL Although the trial court made no express fndSngs in
its judgment entry, ' by refusing to apply R.C.
2315.2I(B) and biforeate the procecdings, the ttial court
implicitty determin.ed that R.C. 2315.21(B) con$ia's with
Civ.R 42(S) in vioiation of the separation of powers
required by Section 5(B), Artiole iV of ft Ohio Consti-
mtion. AecordinglY, the judgmexg is a fiaal appealable

order uader R.C. 2505.02(B)(6) and [**10] appellee's
m,otion to dismiss for lack of a faml appoalablo order is.
denied.

5'Ihe trial court's order stated only, "I)efan-
dants' Villa St. Joseph and Viilage of Mary€nount
Motion (# 2875941) to Bifitrcato is denied."

IY
[*P20] Appellants argue tLat R.C. 2315.21(8) is a

substantiva law and }uevalis over Civ.R. 42(H); thaY
admit thdt their appeal is premised on khc applioation and
inteipretation ofR.C. 231521($) by tle TenthDistrict `nn
Hannars.

[*P21] That case is not binding on this oaut.
Furthermore, appellants do not mention this comt's in-
terprotatiart of R.C. 231521(13) in Barnes and make no

attempt wbatsoever to distinguish Barnes fram Hanners.
Under principles of stare d.ceisis, we are requaed "to
fnllow earlier judicial decisions when the saute points
arise again in iitigatiou." Mrssig u Civ. Snc Con:m., 8th

Dist, No, 91699,2009 Oldo 966, P16, mversed on other
grounds, 123 Ohio St.3d 239, 2009 Ohio 5256, 915
N.E.2d 642; IJeMetl v. G7eveland C7inro Fosend:, gtb.
Dist. No. Sg505, 2007 Ohio 2924, P30. AccardinglY, we
conclude that Barnes is tite controlling audwrity on dtis
issue and, therefixe, the tciai court did not abuse its dig-
cretion in denying appellants` motion to bifizrcate.

v
[*P221 Moreover, we [**11] agree with Barnes

that bifarcation is procedural and, hence, Civ.R: 42(B)
prevails oee[ R.C. 231521(It).

[*P23] RecenflY, in Horfotk S. RK Co. v. Bag1e,

115 Ohio St. 3d 455,2007 Ohio 5248, 875 N.E.2d 919,
the Ohio 8upteme Court teitesated ils statement from
Jones V. Erie RR Cb. (1922), 106 Ohio St. 409, 412, 1
Ohio Law Abs. 104, 140 N.S.366, tbat substantive laws
or rules are those that '"relate[ ] to aights and dutles
whkh give rise to a onuse of action."' Norfalk & RR Co.,
P16, quoting Jones. By contrast, the eourt stated, "pxo-
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cedural rules concem'the machinery for carrying on the
suT1" Id., quoting 3ones.

[*P24] Relying on these defSnitions, in NorfoTk S.

Rft Ca., the Ohio Supreme Court analyzed whether R.C.
230792 and 230793, which codified filing requirements
far asbestos claims arising out of the Federal Bmployers'
Liability Act and 1he Locomotive Boiler Inspection Act,
itdlinged upon. the Supremacy Cfause of the United
States Constitutien and were therefare preempted by
federal law. The Supreme Court held that the stutttees
were twequivoealty pmeelural statutes. It stated:

[*P25] "A review of the statutac revealsthat Qe^
do not grant aright or impose a duty that g ve[ ] rise
cause of action.' Id. Instead, ["* 12]the impact of these
sbttttes is to establish a procedural prlorit'tzetion of ffie
asbestos-nelated cases on the courts docket. Nothing
more. Simply pat, these statutes create a procediixe to
prioritizE the adtninistration and resahttion of a cause of
aotion that already exists. * * *

[*P26] "[T]he provisions of the statntes do not re-
laue to the rights and duties that give'rise to this cause of
aetion or otkerwise make it more diHl.oalt for a claimant
to succeed on the merits of a claim. Rather, they pertaln
to the ntacbinery for carrying on a suit. They are tlwe-
fore praeednral innaune, nat substantive." Id., P16-17.

[*p27] Applying the Ohio Supneme Court's analy-

sis in. Norfotk S. RR Co. to this case, we can only con-
clude that the mandatory bifurcat4on language of H.C.
2315.21(B) is nnconstftatlonal becauso it purports to
lagisiate a strictly prooedurat matter already addrassed by
flm Civil Rules. It is readily appment that the ]angmage of
R.C. 231521(B) regarding bifurcation of the damages
portion of a trlal does not "grarzt a right or impose a duty
that gives rise to a eanse of actima," or even relate to
tliose tigbts. Instead, tha statnte clearly and uaambi-
guonsly specifies "the nmohfnery for carrying [**13] on
the suit" by telling courts the "procedurat prieritizetfoa"
fbr determining eompensatoxy aud punitive damages at
ttial, PurE6eitnore, itpmports to tell courts what evitlence
a jt¢y may con.sider, and wban - another area governed
by the Civil and Bvldence Rules.

[*P28] In State ee rei. Loydv. Lovelady,10& Ohio
St.3d 86, 2006 Ohio 161, 840 N.B.2d 1062, the Ohio
Supreme ConR analyza8 whetber B.C. 3119.961 et seq.
violates the separation of powors betwreen the judicial
and legislative branches. Beginning its analysis of the
statute, the couzt stated that'"[i]n interpreting a statute, a
coaui's principal ooncczn is tha iegislative intant in
enacting the statute."' Id., P13, quoting Carnes v. Kernp,
104 pbio St3d 629, 2004 OLio 7107, P16, 821 N.B.2d
180. The court eontinued, "ordinarily, we'must fust look
at the word of flie statute #tself to determine Ieglslative
iutent." Id., qaoting Carrres: The court then reasoned that

it had to iook outtide the statute to detetmine legislative
intent boc.ause "it [was] not clear from the statute 3tsalf
whether it was intended to be substantive or procuvhaaL"
Fd

[*P29] Here, bowever, the legislative intent is
clear from the statme: R.C. 2315.21(F3) plaudy [**14]
and unambiguonsly regulates the procedure at trial for
determining compansatazy and punitlve danogw in a tort
action. Thus, the Tenth D[strict's deterclgnation in Han-

nes, reached by reference to soarces otherihan this clear
and unambiguous statate, 6 oontficts with well-settled
ntles of slatutory constniotion. See, e.g., Provident Bank

v Wood (1973), 36 Ohio St.2d 101, 105, 304 N.B.2d 378
(a court must 6rst look to th.e laoguage of fha statUte it-
self to determine legislative intent, and if that inquiry
reveals that dte statnta conveys a moauing that is clear,
unequivoca], and definite, at tbat point the interpretivc
effOrt ends, end the statute must be applied accordingly);
KW v Dept of Liquor ConYrot (1957), 166 Ohio St.
229, 231, 141 N.B.2d 294 ("Wltere the language itsalf
clearly expresses the iegislative intent, the courts need
look no Ttn'thor."); Sears v. F9e3mer (1944j, 143 Ohio St.

312, 55 N.132d 413 ("Mhe intant of the lawmakers Is ta
be sought fttst of aIl fi^am the languago employed, aod if
the words be free fram ambiguity and doubt, and express
plainly, clearly, arul dhctinctly, tbe sanse of the lawmak-
ing body, there is no occasion to resort to other means of
interpretation. [**15] The question Is not what did the

generat assen:bty Eneend to enac4 but what is the mean-

ing of thw which it drd ersact. That body should be held
to mean what it bas plauily mqn'essed, and benee no
room is left for construction.") (Fsmpbasis added.)

6 An ttucodified section of S.B. 90. Harzners,

P25-28.

[°P301 The Ianguage of R.C. 2315.21(8) plainlY
and unambiguously putports to regulate bifurcation pro-
cedtu.u in trials of tort eases - a mattaf alreadY regulated
by Civ.1t. 42(B). Rrhere a statute eonflicts with a rule of
procedure, the rule controls on proeeducul ntafters. Ae-

cord'zugly, uisofar as R.C. 2315.21(B) costflicta with

Civ.A. 42(B), vre find it unacnstiitutional, in violatlon of

Section 5(B), Article IV of tho Obio Constitution. See,

alsa, Tuafte x Sears, Roebuck & Co. (Sept. 4, 2009),

N.D.Ohio No. I:08 CV 333, 2009 U.S. Aist. LL'XtS
80480 (rejecting defondants' argumem that Ii-C.
2315.21(B) Is asubstantivo statute).

Af6rmed

Appellmns' assigoment of ermr is ovem3led.

It is ordered that appellee recover from appallants
costs herein taxed.
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T'fie coi¢t fwds there were zeaamo.able grounda for ('IA2ISTINE T. McMO1VA.GLE, PItBSIF7ING

thes appeaL 3IJDG£s

Et is ordezed that a special mandate be setrt to said PATRICTAA A. HT,ACKMC?N, 7, arnt
cotu24o oasty tbEsjadgmek into exscutioa. LARRY A. 3OIdES, L, C:ONGFIR

A certiGect tWy of this [**16] enay shall congEi-
tute the mandate pursuant to Ritle 27 of the Itnles of
.e4PpeFhft-Procedum
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Kathy S. Hanners et aL, Plaintiffs-Appeitees, v, Ho Wah Geating Wire & Cable SDN
BIID et al., Defeadants-Appellaats, Big Lofs Store, Tm et a1, DefendanEs-Appellees.

No. 99AP-361

COURT OF APPE ATS OF OHIO, TENTft APPELLATE DISTRICT, FRANKLIN
COUNTY

2809 Obi !9 Ohio App. I.m%[S 3432

Deeember 10

PItIO1tM,.STORY: [*#1]
APPEAL from the Franlslin County Court of Com-

mon Pleas. (C.P.C. No. OSCV016-1521$):

DISPOSITION: Judgment reversed and caa.se re-
manded.

COLtNSPL: Cooper & Eliiott, Rex li. l%Ilio#t, Charles B.
Cooper, Jr., and Jobn C. Camillus; Bryan K. Hatxis, P.C.,
and Bryan K. Harris; Watts Law Pkm, L.i..P., and Mi3cai
C. Watts, fer plaiatfd'J§-appellees.

Davis & Yotutg, end Richard M. Garner, for de5em-
datnts-appellanYs.

Jacob H. Hnebtrt, Am!cas Curiae Ohio Associetion of
Civil Trial Attornays.

.1tJDGE$: FItENCii, P.J. SADZFR, Z,
SItOWN, L, eon^.^uring in part and dissenting in

OPINION 13Y: FRENCH

OPiPIIYON

(ACCELERATED CALENDAR)

DF.CISION

L Introduction

[*pl] Tlsis appeal presents ffie issue of whedw a
trial coures entry denying a defeadant's motion to biGu

cate the plaintifff s claims for compensatory damages
fromthe plaintiffs elaims for pmitive damages in a tort
action is a final, appealable order pursuant to R.C.
25t15.02(BX6). We hold that it is. Hasingdone so, we
must also address the issue of whether R.C. 2315.21('6),
which reqnfres biliucation upon motion hn tort actlons,
violates the Modem Courts Amendmant of 1968, Saction
5(13)r '..I;dofft OhioCo .` ` itew-
flkts with Cia12. 42(B). We eonclnds tbaS, beegose the
[* *2) staiate is substantiw, it does not violate the separa-
tion ofpowers required by the Coustitntion.

A. d

[°kP2] Deftdants-appellants, Ho Wah Genting
Wire & Cable SDId BHD, Ho Wah G'enting SDN BFID,
Ho Wah fsenting Tnternatioual. Z.imited, Ho Wah Gendng
Trading SDN BHD, Ho Wah Genting 8erhad, and Pt. Ho
Wah Oenting ("appellants"), appeal the judgment of the
Franklin Coumty Court of Common Pleas, which, am.ong
other things, denied in part their motion for bifiucation.
The Ohio Association of Civil Tn' 1 A#torneys has filed
an amicns curiac brief in support of appellants.

[*1*3] On Oci:ober 27, 2006, Min.dy S. 7:Ianners
and her ttttee children, 1Catelynn, Nevaeeh, and Austin,
died in a house Bre. Kathy S. Fianners, individually, and
as administrator of the estate of Katelynn and 1vTirrdy,
and llarry F. Oillesple, lll, individually, and as ads»inis-
tutw of lbe estdD of X
tifPs-apgellecs ("appellees"), 61ed a wrongful death ac-
bw whom . s
canteuded were the tnanufacturers of an electrical exten-
sion cord that caused the fue. Appallees sought compen-
satory and ponitivo damages.
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[*P4J On Deeember 12, 2008, appetlmmts filed a
motion to bifiucato the punitive [**3] damages Igo-
ceedings porsuant to R.C. 231521(13)(I). On Marc.h 12,
2009, the trial court issued a jourrial en4ry, in which k, as
peathment to the present appeat, denied appellatts• request
tD bi#3r<cate the puaitiva damages procoediags.

B. Assigmnents ofF.mtt

[*P5] Appellants appeal the journal cnby of the
tria cour#. They assert 9re following assignments of er-
tor:

L TfiB TR1AI. COURT C:OtvMIT-
TF'p Rt3vEi2SIBLB ERROR BY DEC-
LA,1tING RC. 231521(B) TO BE UN-
CONSTITt7TIONAI..

iL THE TRIAL COURT COMMIT-
TED RBVERSII3LE ERROR BY VI-
OLATING OFIIO'S SEPARATiON OF
PO9JERS DOCTTt1NE tlrl^t IT RE-
FUSED TO APPLY R.C. 23152 1(B) IN
T1A'S CASE.

IL Analysis

A. Fin.al, Appaatable Order

[*p6[ As an initisl mattm•, we must address
wheamt aw joumat cntry appealed &atn is a f3nal, ap-
pealable order. On May 6, 2009, this court Issoed a show
aause order requesting that appellants show osuso as to
why this appeal should nat be dismissed for laok of a
fmal, app®aiable order, and appeliess filed a memoran-
dum in response. It is well-establashed that a trial courts
bifiueataon detmmination under Civ.1L 42(B) is not a
final, appealable order. See, e.g., Doe T. ITrtiu of Cin-
cFnncYti (1991), 70 O.hic App.3d 354, 35$, 591 N.B.2d 9
(a biR3roation order parsuant [e*4] tD Civ.R. 42(B) is
aot a final, appealable order); Finley v. "st Reatty

prop¢rty Mgt, Ltd., 9th I1ist No. 23355, 2007 Ohio

288B, P12, citingKirzzB.V Am• Std Ins. Co. of Ohio, 6tb.

IYsst. No. L-06-1306, 2006 Obio 5774, P19; Gne[td v

EdeJscein ('Dec. 5, 1955), 5th Bisk. No. CA 2339, 1983
Ohio App. LEXIS 9815.

["P7] Appellants oontend, however, that the trial
coact's Journal emxy was a 8na1, appoalabhr order, pur-
assant to R.C. 2505.02(B)(6), whieh was added by S.B.
No. 60 ("SB 80"}, effective April 7, 2005. R.C.
2505.02(13)(6) inc:ludes vrittrin the definition of a fmal
ordor "[a]n order detemvnlog the con.stitutlonality of any
changas" made by SB so. SB 80 amended R.C.

231521(B) to require the bifurcation of the
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action. The qcestion, then, is whethar the trial court's
entry °determin[ed] the constitutionality" of RC.
2315.21. To answer that qnestion, we look mose closely
at the proceed£ogs below and the trial court's decision.

[spg[ In ftir complaiut, as gteir thu#oenth cause
of action, appollcxs sought a declaration that "current
enactments" of SB 90 are unconstitutionaL Appellants
denied 1he claim and thereafter moved to dismiss this
request for doolaratoryyrelie£

[*P9] APpelLuns also moved to bifirrcate [**51
appel(eos' punitive datnage elaims based on R.C.
231521(B). In the altcLnative, they argued that the court
should eauaolse its discretion nnder Civ.R. 42(B) to bi-
furcate. In rmpanse, appeIlees arguad that R.C.
2315.21(B) is 3mconstitutional because it is procedural
and appoars to eonflict witFi Civ.R 42(B). Appetlee.s also
argued thaY, despitu R.C. 231521(B), bifisoation was not
tnaudatory, and the court should not bifarcat..e dte pro-
ceed9ngs under tho statute or Civ1L 42(B).

.[kP10] The trial eourNs March 12, 2009 entry de-
nied appetlaats' motion to dismiss appellees' constitu
tional alaims..'Che court expressed "doubttltat tho proper
procedure" had been followed to raise a ctahn for deela-
ratory relief properly and "bifitcadad" the constitutiond
question. The oourt stated: "If [aPpellees] recover a vee-
dict and. the tort refonn etatutes stand in the way of com-
pkto the oourt evill wamine ttanm - substantively
and as to proper prowIuro - at that time. In the mean-
time, no eosat shonld reach-out to offer opinlons on con-
sritutional questions that might otherwise never need to
be addressed."

[*P11] In the same orde', ihe aonrt addressed and
denied appeIlants' motion to bifurcato the trial. The
["*6] court found, first, that RC. 2315.21(8)(1), which
requires bifiuoation, and Civ.R. 42(B}, which gives the
court d.iscrotion tD bifnrcate, "are plainly inconsistent."
Notaag the Supreme Court of Ohio's authority to prom-
ulgate the rules of civil praeedure, and citing 5uprome
Court precedent, the court conchukd fitat Civ.R. 42(0)
controlled becaase bifrrtrcation of puaitive damages is a
procedural metter. Vrithoui expressly declarhsg R.C.
2315.21(B) unconstitarEonal, the eourt denied appeliants'
motion to bifurcate.

[*P12] Section 5(B), Article IV of the Ohio Coa-
stitiRion, aisc kuown as the Modem Courts Amendmont,
granls to tbe Suprame Court of Ohio the exelusive au-
thority tD "prescrlbe rules govecving Inaetice mrd proce-
dure in all oourts of the state, which rales slmll not ab-
ridge, enlarge, or modify any substantive righr. * * * AIl
laws in confIIct with such rules sltall be of no fiather
force or effect after such rules have taken effect." More
than a rule of conssraction, the provision ensures the se-
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pazation of powers between the branches of govemment.
See, e.g., State ae ret Loyd v. Lovelady, 108 Ohio St.3d
86, 2006 Ohio 161, P5, 15, 840 N.E.2d 1062 (descn'bing
the issue as whethar enaetment of the statute [**7] at
issue "violates the sepatation of powers bettveen the
jndicial and legislative branches" aad concluding that the
statule did not "violate dte separation of powers required
by Section 5(B), Article IV of the Ohio Constittttion").
Where a conflir.t arises between a rale and a statute, the
aourt's ivle prevaiis on prccedural mauers; the legisla-
tace's statate prevails on substautive matters. State ex rei
Sapp Y. Frankfin Cty. Court of Appeats, 118 Ohio St.3d
368, 2008 Ohio 2637, P28, 889 N.E2d 500; State v
StetiW (1981), 66 Ohio St.2d 452, 454, 423 N.E.2d 100.

[*P13] I3ese, the trial court concluded that a con-
flict exists between R.C. 231521(B), which requires a
trial court to grant bifiacation in tort cases, and Civ.I{.
42(B), wbich gives the court discretion to bititreate. By
also concluding that bifurcation is a matter of procedure
and refusing te apply R.C. 2315.21(B), the eourt neces-
sar,iIy determiued that the statute (1) violated the consti-
tational division of autb.ority betwean the court and the
legislature, and (2) is of no force or eftket in this matter.
Therefore, although the trial c.atttt did not exprassly dec-
late the statate untonstitutionai, the court "detetmin[ed]
^te aonstitutional.ity" ofRC. 2315 2i(B}, and [**8] this
court has jurisdiction to review the trial couzt's determi-
nation under R.C. 2505.02(B).

B. R.C. 2315.21(B) and Civ.R.42(H)

[4P14] in their first and second assignments ^of
errar, appellants eontend that the trial caurt erred by
declarhag R.C. 2315.21(E) unconstitutionai and vicilated
the sopatation of poweas doctrine by refiasing to apply it.
We will address thesa assignments together. Because
they prasenc con.stitational quesflons, our review is de
novo. State v, Hodgers,166 Ohio App.3d 218, 2006 Ohio
1528; P6, 8501d.E2d 90.

[*FI5] As we noted, the Modem Courts Am.end-
ment gtants to the Suprarne Court of Ohio the exclusive
authority to prescribe rules for court practice and proce-
dtsa. To deteasniuc whather a statute e,oacted by the
Genarai Assembly uifringes on this exclusive authori'ty,
we must determine (1) whether there is a conflict be-
tween the statute aud the rale and, if so, (2) whether the
statute is substautive or procedural. If tte statoto is snbs-
taoSive, then it prevaais; if the statufie is pma¢dural, the
rule pravabls, and the statute is of no farce and efleat.
The statute at issae here is R.C. 2315.21(B); the rnle at
issue is Civ.R. 42(B),

[*P16] B.C. 2315.2I(li) pravides:

($x1) In a tort action that is tried
[**9]' to a jury and in which a plaintiff
makes a c3aim for compensatory damages
and a clahn for punitive or exempluy
damages, upon the >riotion of any ppat y4,
the triat of the tort action shali be bifiu-
cated as follows:

(a) The mitial stage of the trial shall
relate amly to the presentation of evidenee,
a6d a detcrmination by the jury, with re-
spect to whether tho plamuff is wtitted to
recover compensatory damages for the
injury or loss to pex'son or properfy 5'om
dic defendaut. Dtixing this suqge, no par4y
to the tort action shall present, and the
court shall not pernrit a party to present
evidence that relates soiely to the issue of
w}mther the plaintiff is entitled to racaver
,puuitive or exemplary damages for the
injury or loss to person or property from
the defondant.

(b) If the jwy determ.iaes in the initiai
stage of the trial that the plainti4F is en-
titled to recover eampensatory damWs
for the injury or loss to person or propecty
from de defendant, evidence may be pre-
sented in the second stage of tIm triai, and
a determination by that jury shall be
made, wkh tvspect to whether the plaintlff
additionally is entitled to recover punitive
or emmplary damages for the injmY or
loss to [**10] perscm or property &om
the defondant.

(2) In a tort action that is tried to a
jury atai in which a plainTiff makes a
claim for both compensatory damages arul
puaitive or exempiary damages, the eoiut
shall instrcct the jeay to return, and the
jury shall reatrn, a gonaal verdict and, if
tbat vertfiCt is in favor of the plaintiff,
amwers to an arterrogetory that specifies
the total co3npensatory damages recxrver-
able by-the plaintiff &om each defondant

(3) In a tort action that is tried to a
coutt and in wbich a plaintift' makes a
ctaim for both eompensatory damages and
punitive or exemplazy daeuages, the court
shall make its determination with respect
to whether the plaintiff is entitled to re•
eover'compensatory damages for the in-
jury or loss to person or properiy fmm the
defendant and, 9f that detertnination is in
f1wer of the piaintii% at^.̂ +kt naakc MxUnp
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of fact that specify the total compensatory
domagcs recoverable by the plaintiff from
the defendant

[*Pl7] We begin with the principle that, "[w]here
the laugaa$e of a statate is plain and unambiguons and
conveys a clear and de6nite meaning there is no occas3on
for resorting to rales of stattjtory interpnetation. An un-
ambiguous statute is to [**1l] be applied, not inter-
preted." Sears v. iveimer (1944), 143' Ohio St. 312, 55
N,E2d 413, paragraph five of the syllabus. 'lYazs, "[i]t is
only whwe tlte words of a statute are ambiguous or are
based upon an uncerlain, meaningor there is att apparent
crouflict of some provislous tbat a court has tite right to
mWrxet a statutc." Drake-Lassie v State Farm Ins. C'as.
(199g), 129 Ohio App.3d 781, 788, 719 N.1`s.2d 64, citiug
R'mffv. Amrhein (1916), 94 Ohio St. 282, 114 N.E. 267,
14 Ohio L. Itep.2o4.

[°PIg] Here, there is no ambigu3ty. B.C.
231521(f3) provides that, in a tort aetion 9n which a
piaintiff makes a olaun far oompensator9 damages and
makes a olaim for'puiFitive or exeutplary damages, upon
any party's mofion, the hial "sltali be biLnrcated" in ac-
cordance witli the speaific requirameists in the statute.

[*P19] Civ.R. 42(B) also addresses biforcation, It

provicics;

(S) Separafe trPais

The court, after a hoariag, in €urdter-
ance ofconvenienco or to avoid,px,ejudice,
or when separate trials wiil be conducive
to e:qredition and economy may order a
separate trial of any claim, cross-claun,
counterclaim, or third-party claim, or of
auy separate issue or of any number of
clabns, cross-claims, countetclaiuts, or
th`ud-party claims, or issues, alv.ays pre-
serving ittviolate the right [s*12] to trial
by jtuq•

[*P201 In short, Civ.1L. 42(B) aliows a trial court
to order separate trials of separate issues whenever bi-
fureation will fwt&er caurvenience, expedience, and judi-
cial ecttnomy and avoi4 prejudice. Tho decision of
whether to bifmcate the proceedings is a matter witbin
tha sound diwret.ton of the trial oom. Sheets v. Norfotk

,̂f. Corp. (1996),109 Ohio App.3d 27&, 288, 671 N.E.2d
1364.

[*P21] Appeliants contend that 1LC. 231521(3),
which addresses a specific category of claims by ceatain
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claisnants, does not conflict with Civ.R. 42(13), a broad
ntle of general procedure. In sopport, thoy cite Sapp, in
which the court considered whether R.C. 2323.52, which
prescribes filing requir®ments for vexstious lltigtors,
oouflicu with gene'ral rules of appoltatc procedure. The
court dscettdtti no cott8ict. "App.R 3 and 4 defane the
general requhments of how and wbat to file an appeal,
and R.C. 232352 specifies the requimmenls for porsous
declated to be vexatious iitigatora who are flling and
confitmiag legal cases:' Sapp at P29.

[*P22] Admittedly, CivY. 42(B) will not always
conflict with RC. 2315.21(Ti) in every case because R.C.
2315.21(B) only requires bifiseation (1) in "tort actions,"
as defined by the staiute, [•*13] where (2) a plaintiff
brutgs claims for both compensatory damagcs and puni-
tive or exemplary damages, aud (3) a party moves for
biflaration. In those ac4ians fitting witltiu tbc coniines of
RC. 231521(3}, however, thaze is a clear and unavoid-
able conflict, i.e., R.C. 231511(B) removes the discre-
tion gtanted by Civ.R.. 42(B). Thercfm, we proceed to
consider whetlte A.C. 2315.21(B) is subslettive or pro-
cedurat. lf substantive, tbe statute lrevails whedw it
conffiets witk Civ.R.42(B) or not.

["`i+23] The Supreme Court has dofined "substan-
tive" for fitese pnrposes as the body of law that "'creates,
defines aad regulates the rights of the parties.1 ' Proctor

v. 1CradasPtmds, 115 Ohio St.3d 71, 2007 Obio 4838,
P17, 973 N.E.2d 872, quoting P.rause v. Stade (1972), 31
Obio St2d 132, 285 N.E2d 736, ovenxaled on other
grtruuds, Schen$olewski v. Cleveland Metroparks Sys.
(1981), 6'1 Ohio St.2d 31,426 N.E2d 784, paragraph one
of the syllabus,

['k124] At first blush, A-C. 231521(11) appears
pmcedarai beeaose it mandates a particulw procoss for
oertain tort actions. The uncodified iangtzage associated
witb R.C. 2315.21(B), however, suggests a different leg-
islative purpose.

['tp25'1 In eutcodified seetion 3 of SB 80, the Goa-
eral Assembly made a "statement of &ndings [**14]
and intont"'iBat sfatement included the Ganeral Assem=
bly's fcndiags tbat the "cutrent civit litigation system
represents a edtallanga to the economy of the state of
Ohio," and "tbat a fair system of civil justice strikes an
essg,otisi balance between the rights of those whe have
been legitlmately barmed and the rights of thase who
bavo been vnfairly sued." id. at seetion 3(A)(1) and (2).
The Generat Assembly also fowmd tbat "[r]eform to the
punitive damaPes law in Obia is urgentiy needed to re-
stare balance, fairness, and predictability to the cdvil jus-
tice system." ld. at section 3(A)(4)(a).

[vI'26] Most irnporfant for our purposes here, the
General Assembly distinguished betweon mon-economic
damages, which compensate a plaintiM and punitive
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domages, which ptmish a defendant The Gonerat As-
sembly expressed its belief that "inllauon of nooeco-
noxuio damages is partially due to the impropor r,mider-
ation af evidcetce of wrongdoing in assessing pain and
sttffeiing damages.° Id, at section 3(A)(6)(d). And it abo
fotutd giat "[ijnflated damage awards e.reate an impropet'
resolntion of civll justice elaime. The inereased and im-
proper cost o€ Stigation and resulting rise in insurance
prcrninms is pwsed [**15] on to the ganeral Public
tbrougt higher pricea for pmduots and services." ld, at

section 3(A)(6)(e).

'[*P27] On these grounds, tbo General Assembly
concluded that, for esr4ain injuries not subjeat to statuto-
ry caps, courts sbould instruct juries that evidence of
nuscondnet should onjp be considered for purposes of
awarding punitive damages, not non-economie daatages.
'Fhen the General Assembly stata, "In cases 'st which
pundtive damages are reqnestad, detbndatus should have
the right to requost bifarcaticn of a trial to ensnre that
evideace of miscoaduct is not inaplaopriately cons'sdowd
by Uce,jmy in its determination of liability and compen-
sansy dar mges." Id. at section 3(A)(6)(f).

j*P281 From these expressions of Iegislative in-
toni; we eonalude that R.C. 231521(B) [**16] is a
substantive law. While it mandates a partieular procedure
for tort actions, that mandate is for the puzpase of creat-
ing and defining a defendant's right to reqnest biturcation
to ensnre thatthejurg does notiuappropriately consider
the defendant's taiscmduct when aLxe determining qacs-
ttons ofliabih'ty and compensatory daynages. The Gener-
al Assembly dofaned this right as impcaluut to a fair and
balenood system of civi7,yustlce.

[*P29] The Suprem.e Court of Ohio reached a
similar cauehnion in Loyd In t'hat case, the caut consi-
dered whether a statute creating a method for obtaining
relief from a ahild suppor¢ order conflicts with Civ.R.
60(13), which aliows .telief from a judgment within a
xeasonable time or withia one year, depending on the
circutnstauces. Looking beyond the express language of
the statute, the court considered the Geirexnl Assembly's
declaration that "'it is a peraoxes * * * substanii.ve right
to obtain relief " from a child support order. Id. at.P14.
The cren'e acknowledged Hia th® etatutory Provisions
"are nscassarily packaged in procedural wrapping," but
nevertheless ooncluded. tluit "the ["17] General As-
sembly intended to create a substantive right to addrass
potentiai injurotice." Id. Therefore, the court concluded,
the statutes "do not conflict with Civ.R. 60(B) in such a
way as to violate the separation of powers reqalred by
Section 5(B), Article IV of the Ohio Consfitntion." Id. at

PIS.

['+tP30] Based on this precedeut, we must sintTlarly
conclado fh3t R.C. 231521(B) is necessarily paakaged in

I'age 5

procedural wrapping. Nevertheless, based on the General
Assembiy's express intent to create a right of bifuroat.ian
to address pote.ntial unfairness, we conclude that the law
is substanftve. In reaching this oonciusion, we do not
consider the wiadom of tlte General Assembly's pubiic

pol3ay choices. See Proctor at P23, qaoting Bernardini u
Bd of Edm for the Cmwaut Area City Schoot Dist.
(1979), 58 Cth(o Bf. 2d 1, 4, 387 N.E.?d 1222 (" '
[WJ3z@ier a act is wise or unwise is a question for the
General Assembly and not this cmr' "}. Iustead; having
determined that the General Assomblys intent was to
create a subatantive rigkd far certabt litigants, we eou-
chule fhat R:C. 2315.21($) does not conflict with CivR.
42(B) in such a way as to violate the separation of paw-
ers required by Seetion 5(4 Article IV of the Ohio
Constitntion.

IIi. [**18] Conchsion

[*P311 For all these reasons, we sestaiu appel-
iattts' assigmnents of error. We revorse the trial coart's
denial of appeliants' marion to biSucate pursuant to R.C.
2315210). We remand this niatta to the Franklin
County Coutt of Cammon Pleas for fiuthor pmcoadings
eonsistent with this decision and applicable law.

,Tudgmert reversed and cause remancled.

SADLER, 3., concurs.

BROWN, I., concurs in part asul dissouts in part

CONCUR $Y: BROWN (In Part)

DiSSTsNT BY: BROWN (In Part)

I3ISSE7lT
BROWN, S., ooncurring in paet and dissevting in

Part-
[*P321 I eora= with the rnajority's dotetuunation

that the txial court's entry was a fzual appealable order
uuda R.C. 2505.02(SX6). Additionaliy; I agree R.C.
2315.21(13) ccuiflicts with Civ1t. 42(B.). Howevar, be-
cause I believe R.C. 231521(B) govcm a procedural
matter expmsly reserved for the Supreme Court of Ohio
by Scetion 5(B), Axtiola IV of tlae Ohie Constitution, I
would avertule appellants' assignments of error. There-
fora, I mustt'espectfitlly dissent in this reapecd.

[*P33] The onnc of tho ma.iorlty's decision is that,
altbough Civ.R 42(B) and R.C. 231521(B) confflat, the
sLdnte is substantive, not procedural, aud, thus, the sta-
tate prevails. In considering the asean9ng of.the word
"substan6ve" [**19] as used in the Ohio Constitulion,
the Supix me Court of bhio has nded that °substantive" is
in cont^adistmctton to the word "procedarai"; "substan-
tive^ means that body of constitutional, statutory, and
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and reQnlates the
to the

ts or obtaining redress. Krawse
v. State (1972), 31 Obio St2d 132,145, 285 N.H2d 736_

[*P34] As this eouet has ncted before, "[w]h9ie
these y,cneral rules are easily statod, they are not so easily
applied." State v. Weber (1997), 125 Ohio Appr3d 120,
130, 707 N.E24 1178. The Suprame Court has com-
nented on xeveral occasions that {fi is sometimes difficult
to draw a distinction between substantive and procedural
law. Sea, e.g., Gregory v. Ptmvers (1972), 32 Ohio St.2d
48, 56, 290 N.x.2d 181, oiting Chau>berlayne,l4todem
l.aw of Bvidence (1911), 217 ("[t]he distinetiou between
sabstantive and procedural law is artzficial and illusary");
tYeneh v. 73wiggins (1984), 9 Ohio St.3d 32, 33-34, 9.
Oh9o B. 123, 458 N.H.2d 827 ("[t]he rotnedial-Procedural
versus substantive dichotomy is Wdom an easy diskinc-
tion to make"); Cook v. MatveJa (1978), 56 Ohio St.2d

234, 237, 383 N.B.2d 601 (cmcecflng thero is a"sotne-
what muddled distinction" between procedural and subs-
tantiva j**20i rights). Nevetbekss, courts continua to
be called uponto draw such a distinctiou.

["p3S] Flsao, the majority concludes that, despite
the appearance that the statute addresses a proeeducal
issue, the unaodified language assoeiafed with R.C.
231521(73) suMsts the legislatite purpose ofthe statnke
is to create and deflne a defeadant's iight to request bi-
furcation to ansure that tlte jury does not inappropriatelY
consider the defendant's miscenduet when also deter-
mining liabiiity and compensatory damages. The major-
ity reasons that the Geueral Assembly's intent was to
address potential un[siraess and injustice.

[*P36] Flowever, I would fmd that R.C.
231521(T3) addresses a procedural matter.lvlan,y authori-
ties have termed bifureati.on aprocedural tnatter. For
example, in Martin v. Grange Mut tns. Co., 11th IJist.
No. 2004-0-2558, 2004 Ohio 6950, P49, Oie ^.̂ ourt held
tlmt dte trial court has wide discrefion in applying vari-
ous 'poc,eduml devices" used to manage a cdass aetion,
inrludiug bifurcation of common and individual liability

issues. This couel stated the same io Grant v. &eckm

picbinson & C;o, 10th X)ist. No, 02AP-894, 2003 Ohio'
2826, P65, in which we held that variois "prasetural
dovices° tvero [**21 wtthiu the trial cwtut's wide dis-
crefion in managing a tdaw aation, iacluft bifurcation
of common and individual liability issues. In addressing
Oce same statuto at issua here, the Supt'eme Court has
also eouciaedbifuraaticrn as an issue of procedure, stating
"[t]he S.B< 80 amendments to (R.C. 2315.211 included a
procedore for bifurcat[on of praoeedings for cenzpensa-

tory and punitive damages.° .4rbitro v. Johnson & John-

son, 116 Ohio St3d 468, 2007 Ohio 6948, M, 880
N.F..2d 420. in Sttue ez ret Ohio,tcadeney of Trfat Lmw

yss v. S&eward (1999), 86 Ohlo St3d 451, 1999 Ohio
123, 715 N.E.2ri 1062, tIla Supreme Court even more
eVlleitly deemed bifSncation under R.C. 2315.21(8)
procedural in nature. in fmding M.D. No. 350, a prede-
cessor "tcut-reform" attempt, to be uacm..etituSiottffl in

toto, the Supreme Court of Ohio in ,Sheward inditded
R.C. 2315.21(B)(1) "govetns the prooedural matter of
bifiueating tort actians into compensatory and puuitive
damage stages." 1d at 487. The Supreau.e Court's proee-
dural depiction in Sheward is power.futly pezsuasive.

[*P37] Notwitbstanding the above authorities, the
majority fi.nds B.C. 2315.21 is substantive liecmfse it
creates and daSnes a defendacsYs right to request bifttrca-
tion to ensure faimess and justEce..[*'22] 1 disagree on
two coants. I do not believa the statute "creates" any
rigbt that was not in existence prior to its enactment. The
right to request biffucation exisEed long before B.C.
2315.21(F.i), and the right tn a fair tria] has been in formal
oxisteuce sinee at least 1851, when Sectkm 16, Article I
of the Ohio Constftution became effective. in addition,
Civ.R 42(H) has already been promulgated by the Su-
preme Court of Ohio to ensure fairness and justice.
Civ.Ti. 42(B) speeificaEly provides that a cwurt may order
a separate trlal to avo9d prejudim Further, one of the
expmss ptvposes of all of the rules in the Ohio Rules of
Civr1 Procedure, per Ctv.R. 1(B), is "to effeot just re-
suhs" and adnzhtister jusfice. These purposes address the
piecise ills tW the majority indicates B.C. 231521(8)
was enactcd to ward against, la'ke Civ.R. 42(B), R.C.
231121(13) enacts proeedmal rules to address a method
of enforcing rights in the courtroozn. In addition, that
R,C. 2315.21(13) was eamcted to promota fairnass for a
specific class of litigants in a specitlc type of case dces
not render it any di$'erent from the prooedaral law in
Civ.R 42(B), which promotes fafrness for all litigants in
all [4*23] cases. Under tbe mdority's analysis, the leg-
isla#u'e cmild enaa any legtslation designed to address
fairness and injustice, and the legislation would consti-
tute subsfmtive law that would usurp the Obio Rulos of
Civil Procedure. For these reasons, I would find that the
irifiumttion of court proceediugs is procedural as it per-
taitts to the metfard of enfoxcin̂gn'^glzts

or ^^ theredress tathar than erearing, d
rights of the paz4ies.

[gP38] Accordingly, I would overruie appeliaats'
assienments of error.
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CLERK OF COURT
SUPREME COURT OF OHID

Case No. 201 {}-214s

ENTRY

'lhis cause is pending before the Court on the certi6cation of a conflict by the
Court of Appeals for Cuyahoga County. On review of the order certifying a conflict, it is
determined that a conflict exists. The parties are to brief the issue stated in the court of
appeals' Journal Entry filed November 22, 2010, as follows:

"Whether R.C. 2315.21(13), as amended by S.B. 80, effective April 7,2005, is
uneonstitutional, in violation of Seedon 5(B), Article IV of the Ohio Constitution,
because it is a procedural law that conflicts with Civ.R_ 42(6)."

It is ordered by the Court that the Clerk shall issue an order for the transmittal of
the record froni the Court of Appeals for Cuyahoga County.

(Cuyahoga County Court of Appeals; No,.94677)

Maureen O'Connor
Chief lustioe
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Lawriter - ORC - 2315.21 Punitive or exemplary damages. Page 1 of 4

2315.21 Punitive or exemplary damages.

(A) As used In this section:

(1) "Tort action" means a ctvi€ action for damages for Injury or loss to person or property. "Tort action"
inciudes a product €iability claim for damages for €njury or loss to person or property that is subject to

sections 2307. 71 to 2307.80 of the Revised Code, but does not include a civi€ action for damages for a
breach of contract or another agreement between persons.

(2) "Trier of fact" means the jury or, In a nonjury act€on, the court.

(3) "Home" has the same meaning as in section 3721.10 of the Revised Code.

(4) "Empioyer" indudes, but €s not limited to, a parent, subsidiary, affiliate, division, or department of
the employer. If the employer is an individual, the individual shall be considered an employer under
this section only if the subject of the tort action Is related to the individual's capacity as an employer.

(5) "Sma€€ emp€oyer" means an employer who employs not more than one hundred persons on a full-
time permanent basis, or, if the employer is classified as being in the manufacturing sector by the
North American industria€ c€assif€cation system, "small employer" means an employer who employs not
more tfran five hundred persons on a full-time permanent basis.

(B)(1) In a tort action that is tried to a jury and In which a plaintiff makes a c€aim for compensatory
damages and a claim for punitive or exemplary damages, upon the motion of any party, the tria€ of the
tort action shall be bifurcated as foilows:

(a) The €nitiai stage of the trial shall relate only to the presentation of evidence, and a determination
by the jury, with respect to whether the plaintiff is entitled to recover compensatory damages for the
injury or loss to person or property from the defendant. During this stage, no party to the tort action
shall present, and the court shall not permit a party to present, evidence that relates solely to the
Issue of whether the plaintiff is entitled to recover punitive or exemplary damages for the injury or loss

to person or property from the defendant.

(b) If the jury determines in the initial stage of the trial that the plaintiff is entitled to recover
compensatory damages for the injury or loss to person or property from the defendant, evidence may
be presented in the second stage of the trial, and a determination by that jury shall be made, with
respect to whether the plaintiff additionally is entitled to recover punitive or exemplary damages for
the injury or loss to person or property from the defendant.

(2) In a tort action that Is tried to a jury and in which a plaintiff makes a claim for both compensatory
damages and punitive or exemplary damages, the court shall Instruct the jury to retum, and the jury
shall return, a general verdict and, if that verdict Is in favor of the plaintiff, answers to an interrogatory
that specifies the total compensatory damages recoverable by the plaintiff from each defendant.

(3) In a tort action that Is tried to a court and in which a plaintiff makes a claim for both compensatory
damages and punitive or exemplary damages, the court shall make its determination with respect to
whether the plaintiff is entit€ed to recover compensatory damages for the Injury or loss to person or
property from the defendant and, if that determination is in favor of the p€aintiff, shall make findings of
fact that specify the total compensatory damages recoverable by the plaintiff from the defendant,

http:!/codes.ohio.gov/orc12315.21 4/11/2011
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Lawriter - ORC - 2315.21 Punitive or exemplary damages. Page 2 of 4

(C) Subject to division (E) of this section, punitive or exemplary damages are not recoverable from a

defendant in question in a tort action unless both of the following apply:

(1) The actions or omissions of that defendant demonstrate malice or aggravated or egregious fraud,
or that defendant as principal or master knowingty authorized, participated in, or ratified actions or

omissions of an agent or servant that so demonstrate.

(2) The trier of fact has returned a verdict or has made a determination pursuant to division (B)(2) or
(3) of this section of the total compensatory damages recoverabie by the plainttff from that defendant.

(D)(1) In a tort action, the trier of fact shall determine the liability of any defendant for punitive or

exemplary damages and the amount of those damages.

(2) Except as provided In division (D)(6) of this section, all of the foltowing apply regarding any award

of punitive or exemplary damages in a tort action:

(a) The court shall not enter judgment for punitive or exempiary damages in excess of two times the
amount of the compensatory damages awarded to the plaintiff from that defendant, as determined

pursuant to division (B)(2) or (3) of this section.

(b) If the defendant is a small employer or individual, the court shall not enter judgment for punitive
or exemplary damages in excess of the lesser of two times the amount of the compensatory damages
awarded to the plaintiff from the defendant or ten percent of the emptoyer's or Individual's net worth

when the tort was committed up to a maximum of three hundred fifty thousand dollars, as determined

pursuant to division (B)(2) or (3) of this section.

(c) Any attorneys fees awarded as a result of a daim for punitive or exemplary damages shall not be
considered for purposes of determining the cap on punitive damages.

(3) No award of prejudgment interest under division (C)(1) of section 1343.03 of the Revised Code
shall Include any prejudgment Interest on punitive or exemplary damages found by the trier of fact.

(4) In a tort action, the burden of proof shall be upon a plaintiff in question, by dear and convincing
evidence, to establish that the plaintiff is entttEed to recover punitive or exemptary damages.

(5)(a) In any tort action, except as provided in division (D)(5)(b) or (6) of this section, punitPve or
exemplary damages shall not be awarded against a defendant If that defendant tiies with the court a
certified judgment, judgment entries, or other evidence showing that punttive or exemplary damages
have already been awarded and have been collected, in any state or federal court, against that
defendant based on the same act or course of conduct that is alleged to have caused the injury or loss
to person or property for which the plaintiff seeks compensatory damages and that the aggregate of
those previous punitive or exemplary damage awards exceeds the maximum amount of punitive or
exemplary damages that may be awarded under division (D)(2) of this section against that defendant

In the tort action.

(b) Notwithstanding division (D)(5)(a) of this section and except as provided in division (D)(6) of this
section, punttive or exemplary damages may be awarded against a defendant In either of the following

types of tort actions:

(i) In subsequent tort actions involving the same act or course of conduct for which punitive or
exemplary damages have already been awarded, if the court determines by ctear and convincing

http://aodes.ohio.gov/orc2315.21 4/11/2011
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evidence that the plaintiff will offer new and substantial evidence of previously undiscovered, additional
behavior of a type described In division (C) of this section on the part of that defendant, other than the
Injury or loss for which the plaintiff seeks compensatory damages. In that case, the court shall make
specific ftrxiings of fact in the record to support its conc€usion: The court shall reduce the amount of
any punitive or exemplary damages otherwise awardable pursuant to this section by the sum of the
punitive or exemplary damages awards previously rendered against that defendant in any state or
federai court. The court shall not inform the jury about the court's determination and action under

division (D)(5)(b)(1) of this section.

(ii) In subsequent tort actions involving the same act or course of conduct for which punitive or
exemplary damages have already been awarded, if the court determines by clear and convincing

evidence that the total amount of prior punitive or exemplary damages awards was totaiEy insufficient

to punish that defendant's behavior of a type described in division (C) of this section and to deter that

defendant and others from similar behavior in the future. In that case, the court shall make speciflc

findings of fact in the record to support its condusion. The court shall reduce the amount of any

punitive or exemplary damages otherwise awardable pursuant to this section by the sum of the

punitive or exemplary damages awards previously rendered against that defendant In any state or

federal court. The court shall not inform the jury about the court's determination and action under

division (D)(5)(b)(ii) of this section.

(6) Division (D)(2) of this section does not apply to a tort action where the alleged injury, death, or
loss to person or property resulted from the defendant acting with one or more of the culpable mental
states of purposely and knowingly as described In section 2901.22 of the Revised Code and when the
defendant has been convicted of or pleaded guilty to a criminal offense that Is a felony, that had as an
element of the offense one or more of the culpable mental states of purposely and knowingiy as
described In that section, and that is the basis of the tort action.

(E) This section does not apply to tort actions against the state in the court of eiaims, inciuding, but
not limited to, tort actions against a state university or college that are subject to division (B)(1) of
section 3345.40 of the Revised Code, to tort actions against political subdivisions of this state that are
commenced under or are subject to Chapter 2744. of the Revised Code, or to the extent that another
section of the Revised Code expressly provides any of the following:

(1) Punitive or exemplary damages are recoverable from a defendant in question in a tort action on a
basis other than that the actions or omissions of that defendant demonstrate malice or aggravated or
egregious fraud or on a basis other than that the defendant In question as princtpai or master
knowingly authorized, participated in, or ratified actions or omissions of an agent or servant that so

demonstrate,

(2) Punitive or exemplary damages are recoverable from a defendant In question In a tort action
irrespective of whether the plaintiff In question has adduced proof of actual damages.

(3) The burden of proof upon a plaintiff in question to recover punitive or exemplary damages from a
defendant in question in a tort action is one other than ciear and convincing evidence.

(4) Punitive or exemplary damages are not recoverable from a defendant In question in a tort action.

(F) If the trier of fact is a jury, the court shall not instruct the jury with respect to the limits on punitive
or exemplary damages pursuant to division (D) of this section, and neither counsel for any party or a
witness shall Inform the jury or potential jurors of those iimits.

h#p:ltcodes.obio.govlorcf2315.21 4l11/2011
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(6) When determining the amount of an award of punitive or exemplary damages against either a

home or a residential facility licensed under section 5123.19 of the Revised Code, the trier of fact shall

consider all of the foltowing;

(1) The ability of the home or residential facility to pay the award of punitive or exemplary damages
based on the home's or residential facility's assets, Income, and net worth;

(2) Whether the amount of punitEve or exemplary damages Is sufficient to deter future tortious

conduct;

(3) The ftnanciak ability of the home or residential facility, both currently and in the future, to provide
accommodations, personal care services, and skilled nursing care.

Effective Date: 11-07-2002; 04-07-2005

httpJlcodes.ohio.gov/orc12315.21 4/11/2011
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RULE 42. Consolidation; Separate Trials

(A) Consolidation.

(1) Generally. When actions involving a conunon question of law or fact are pending
before a court, that court after a hearing may order ajoint hearing or trial of any or all the matters
in issue,in the actions; it may order some or all of the actions consolidated; and it may make such
orders concerning proceedings therein as may tend to avoid unneoessary costs or delay.

(2) Asbestos, sPlfeosis, or mixed dust disease actions. In tort actions involving an
asbestos olaim, a silicosis claim, or a mixed dust disease claim, the court may consolidate
pending actions for case management purposes. For purposes of trial, the court may consolidate
pending actions only with the consent of all parties. Absent the consent of all parties, the court
may consolidate, for purposes of trial, only those pending actions relating to the same exposed
person and members of the exposed person's household.

(3) As used in division (A)(2) of this rale:

(a) "Asbestos claim" has the same t
Code;

g section 2307.91 of the Revised

(b) "Silicosis c(aim'° and "mixed dust disease claim" have the same meaning as in
section 2307.84 of the Revised Code;

(e) In reference to an asbestos claim, "tort aetion" has the same meaning as in section
2307.91 oftbe Revised Code;

(d) In reference to a silicosis claim or a mixed dust disease claim, "tort action" has
the same meaning as in section 2307.84 of the Revised Code.

(B) Separate trials. The court, after a hearing, in furtherance of convenience or to
avoid prejudice, or when separate trials will be conducive to expedition and economy, may order
a separate trial of any claim, cross-claim, counterclaim, or third-party claim, or of any separate
issue or of any number of claims, cross-claims, counterclaims, or third-party claims, or issucs,
always preserv'mg inviolate the right to trial by jury.

[Effective: July 1, 1970; amended effective July 1, 2005.]

Staff Note (July 1, 2WS AmendmenQ

CEv. R. 42 is ans:nded in response to requests from the General Assembly contained in Section 3 of
Ain. Sub. H.B. 342 of the 125"' General Assembly, effiaC€ive September 1, 2004, and Section 4 of Am. Sub.
H.B. 292 of the 12e General Assembly, effecdve September 2, 2064. These acts contain provisions
gouernin,q tort claims that allege exposure and irdury by persons exposed to asbestos, sifica, or mixed dust.
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Each act indcdes a request that the Supreme Court amend the Rudes of Civi! Procedure "to specify
procedures for venue and consolidatwn" of asbestosis, sifumsis, and mixed dust disease claims.

Puie 42(A) CmisoNd

Civ. R. 42(A)(2) provides that a trial caat must have the consent of the par8es before consclidating
actions for trial that involve an asbestos claim, a silicosis claim, or a mbced dust disease cleimx Absent the
consent of the parties, the court may consolidate for trial only those daims that involve the same exposed
persat and members of the exposed person's household. The rule expressly permits the consolidation of
pending actions for case management purposes. Division (A)(3) incorporates the swutory deflnifions of
"asbestos elafm,° `silicosis dakn," 'mixed dust disease claim," and 'Yort adian" for purposes of Civ. R.
42(A)(2).
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§ 4.05 Other powers of the Supreme Court

t'11^'^ TabN ei coMe^451

(A)(1) In addition to all other powors vested by this articie in the snpreme court, the supreme mtat shall have
general superintendence over ag courts In the state. Such general superintending power shatl be exercised by
the ctdef justice in accordance with rules promuigated by the Supreme Court,

(2) The Suprem Court shall appoint an adminisbrattve director who shall assist the chief justlce and who shag
serve at the pleasure of the court. The wmpensation and duties of the administrative director shall be
determined by the court.

(3) The chief justke or acting chief justice, as necessity arises, shalf assigrr any judge of a caurt of common
pleas or a division thereof ternporarhy to sit or hold court on any other rpurt of common pleas or dNision
tNereof or any court of appeals or shall assign any judge of a court of appeals temporar1ly to sit or hold cnurt
on any other court of appeals or any court of common pleas or divSion thereof and upon such asslgnment said
judga shall serve In such assigned capacity until the termination of the assignment. Rules may be adopted to
provide for the temporary assignment of judges to sit and hdd tourt in any court established by law.

(8) The Supreme court shaN prescribe ruies governing practice and procedure in aii courts of the state, which
rutes shall not abr7dge, eniarge, or modify any substantive right. Propased ruies shait be filed by the court, not
later than the tlfteenth day of January, with the cterk of each house of the Generai Assembly during are$uiar
session thereof, and amendments to any such proposed ruies may be so filed not iater than the Frst day of
May In that session. Such ruies shall take effect on the foiiowing first day of 7uly, unless prior to such day the
Generai Assembly adopts a concurrent resoiution of disapproval. All iaws In confiict with such ruies shall be of
no further force or effect after such rules have taken effect.

Courts may adopt addiUonal rules concerning local practice in their respectrva courts which are not
incvnsistent with the rules promulgated by the supreme court. The supreme murc may make ruies to require
uniform record keepingfor all coevts of the state, and shall make rules goveming the admission to the
practice of law and discipiina of person.s so admitted.

(C) The Chkaf justice of the Supname Court w any judge of that court designated by him shall pass upon the
disquatifrcation of any judge of the courts of appeals or courts of oammon pkas or division thereof. Rules may
be adopted to provide for the hearing of disqualification matters involving judges of courts astablished by Faw.

(Amended, eiigeive Nov. 6, 1973; S]R No.30. Adopted May 7, 1968.)

Not analogous to former

§ 5, rePeaied Oct. 9, 1883.
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