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EXPLANATION OF WHY THIS COURT SHOULD ACCEPT JURISDICTION

In this case, the Tenth District has created a "one size fits all" standard of appellate

review when examining a trial court's departure from the presumption of prison afforded to first-

degree and second-degree felonies. Because the holding arbitrarily eliminates the prosecution's

appellate remedies under R.C. 2953.08(G)(2) and creates a tension with the Eighth District,

review is warranted in this Court.

The seriousness and recidivism factors could not rebut the presumption of prison for the

savage and prolonged felonious assault that defendant committed against his girlfriend. In

relation to seriousness, defendant's. attack on the victim xesulted in a partially-severed ear, near-

fatal cranial swelling, facial scarring, and lasting emotional distress. In terms of recidivism,

defendant had a prior criminal history, had failed past community-control sanctions, and had a

history of drug and alcohol abuse.

But when the State argued that the trial court did not make the statutory findings required

by R.C. 2929.13(D) and, separately, that the record could not support such findings, the Tenth

District overruled both assignments of error under the same standard of review. After two

appeals, a splintered opinion, and a partial grant of reconsideration, the Tenth District held that

the sentence was valid merely because "the trial court made the appropriate findings pursuant to

R.C. 2929.13(D)(2)(a) and (b) and also set forth sufficient reasons under R.C. 2929.12."

This holding is seriously flawed and worthy of review in this Court. In State v. Mathis,

109 Ohio St.3d 54, 2006-Ohio-855, this Court held that R.C. 2953.08(G)(1) allows a remand if

the trial court fails to make the findings necessary to rebut the presumption of prison for a first-

or second-degree felony. This Court did not, however, hold that R.C. 2953.08(G)(1) is the

exclusive safeguard to the presumption of prison. R.C. 2953.08(G)(2) also permits the State to

argue either that the record does not support the findings or that the sentence is otherwise
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contrary to law. R.C. 2953.08(G)(2)(a) and (b). By reviewing both challenges for the mere

existence of findings, without regard to the record beneath those findings, the Tenth District has

held that R.C. 2953.08(G)(1) and 2953.08(G)(2) are one and the same.

In conflating these different standards of review, the Tenth District's holding empowers

sentencing courts to override the will of the General Assembly based on unsupported findings

alone. Here, the State, relying on R.C. 2953.08(G)(2), argued that 13 of the court's "findings"

lacked evidentiary support. These unsupported findings included the trial court's claim that it

was "unclear whether defendant genuinely expected to cause significant physical harm," even

though defendant had pleaded guilty to "knowingly causing serious physical harm." The

unsupported findings also included the trial court's claim that defendant "acted under some

perceived strong provocation," even though the record contained no evidence of provocation.

These were among several of the "findings" that defied the record. Indeed, one dissenting judge

found that the trial court did not make either of the findings required by R.C. 2929.13(D)(2).

Yet, the Tenth District, after avoiding the issue in successive appeals, held that the mere

existence of the findings satisfied R.C. 2953.08(G)(1) and 2953.08(G)(2), whether or not the

findings were justified.

This holding contrasts with the Eighth District's decision in State v. Heath, 170 Ohio

App.3d 366, 2007-Ohio-536, which recognized that R.C. 2953.08(G)(1) is not the exclusive

attack on the downward sentencing departure in R.C. 2929.13(D). "Under R.C. 2953.08(G)(2),

an appellate court may increase, reduce or otherwise modify a sentence, or may vacate the

sentence and remand the matter for resentenc=ng, if it clearly and convincingly finds either that

the record does not support the sentencing court's findings under R.C. 2929.13(D) or that the

sentence is otherwise contrary to law." Heath at ¶28. Here, the State raised the same challenges
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as the prosecution in Heath but received only half of the appellate review. The tension between

the Eighth and Tenth Districts justifies review in this Court.

And this is not an isolated error. In at least four other decisions (including the first appeal

in this case), the Tenth District has held that it was prevented from reviewing the record under

R.C. 2953.08(G)(2)(a) when the trial court has not yet made the findings required by R.C.

2929.13(D). As stated by one panel:

In its second assignment of error, the State contends that any imposition of
community control sanctions in this case would be contrary to law and that this
court should remand the case to the trial court with instruction to impose a prison
term. We disagree and remand the matter to the trial court to make whatever
findings it deems appropriate and to enter a sentence based on those findings.

Martin at ¶ 8 (citing R.C. 2953.08(G)(1) and Mathis at ¶ 35-36, 846 N.E.2d 1)

(rejecting same argument); State v. Wooden, 10th Dist. No. 05AP-330, 2006-

Ohio-212, ¶ 7(rejecting same argument). The State's second assignment of error

is overruled.

State v. Overmyer, 10th Dist. No. 09AP-945, 2010-Ohio-2072, ¶10; see, also, State v. Atkinson,

10th Dist. No. 06AP-497, 2007-Ohio-3789; State v. Atkinson, 10th Dist. No. 06AP-497, 2006-

Ohio-6656. Essentially, the Tenth District has held that R.C. 2953.08(G)(2) is preempted by

operation of R.C. 2953.08(G)(1). In cases, such as the present, where it is impossible to make

the statutory findings, the Tenth District interpreted R.C. 2953.08(G)(1) to require an infinite

series of remands for the trial court to make the necessary findings.

Therefore, this felony case highlights tension between the Eighth and Tenth Districts over

an important issue of public and great general interest. The bench and bar need guidance as to

whether R.C. 2953.08(G)(1) prescribes the same standard of review as R.C. 2953.08(G)(2).

Review is also warranted upon leave granted in a felony case. The State respectfully requests

that this Court accept jurisdiction.



STATEMENT OF THE CASE AND FACTS

1. After inflicting near-fatal injuries to his girlfriend, defendant pleaded guilty to
felonious assault, a second-degree felony.

On October 20, 2008, defendant pleaded guilty to felonious assault, a second-degree

felony. The prosecutor recited the facts at the plea hearing, indicating that defendant left a bar

with his girlfriend R.T., and the two began arguing while defendant was driving. Defendant

began hitting R.T. in the head with his fists and cell phone, causing her blood to spatter

throughout the interior. When R.T. realized that her ear became partially detached from her

head, she attempted to throw herself out of the moving car. However, defendant pulled her back

inside and continued the beating. Eventually, R.T. slid out of her pants and fell to the pavement.

Three eyewitnesses watched her screaming as defendant attempted to pull her back inside.

R.T. was taken to Riverside Hospital, where she was treated for her injuries and doctors

successfully worked to reattach her ear. She suffered multiple facial lacerations and contusions

along with numerous bruises across her body. Her cranium was severely swollen, and her

medical treatment included plastic surgery. Defendant's attorney took no exception with the

State's recitation of the facts. The trial court ordered a pre-sentence investigation ("PSI") and

continued the case for sentencing.

H. The trial court imposed community control.

Defendant lied in the PSI, claiming that someone else caused R.T.'s injuries. After

noting the savageness of the attack and defendant's refusal to admit guilt, defendant's own

attorney described defendant as "a time bomb" at the sentencing hearing and said, "it's almost

offensive that he doesn't acknowledge his responsibility in this action." Then, in a vague, sham

apology, defendant remarked, "if the things that occurred that night, if I did those things, I

apologize for putting her through that."
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R.T. personally addressed the trial court and explained how her mother was unable to

recognize her in the hospital after the attack. R.T. told the trial court that the consistent medical

appointments caused her to miss work and that the scars on her face will forever remind her of

the attack. R.T. asked that the trial court impose a prison sentence and stated, "[h]e could do this

to someone else. I mean if he does it to someone else, how do you know they're going to be able

to survive the way I did?"

The State asked for a prison sentence and argued that the presumptive prison term

required by R.C. 2929.13(D) could not be overridden based on the seriousness of the offense and

defendant's high recidivism risk. Defendant had a prior conviction for a sex offense in Guernsey

County, in which he already received a sentence of probation.

After hearing arguments from both parties, the trial court stated the following:

All right. I find the presumption of prison in this case because of the
combination of factors that we've discussed rather fully and that are reviewed in
the Netcare assessment and the PSI is overcome, and that the opportunity for
community control is the best way to protect the public long term.

+*+

Notwithstanding the one brush with the law that he had in Guernsey
County, we otherwise have a man with no criminal record who did a terrible
crime. He's bright. He's got at least a year plus of college. I'm not ready to just
throw away the keys and put him in the prison system.

(Sent. T. 17, 18) The trial court imposed a five-year term of community control on the mental

health docket. Concluding the hearing, the trial court stated that psychiatric care was necessary

for "the ongoing prevention of the time bomb."

III. A paneY of `Penth 73istrictreversed and- rernanded-tlae matter for resentencing.

The State appealed the community-control sentence. State v. Martin, 10th Dist. No.

08AP-1103, 2009-Ohio-3485 ("Martin 1"). In its first assignment of error, the State argued that
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the trial court failed to give the findings required to rebut the presumption of prison under R.C.

2929.13(D)(1) and (2). The State's second assignment of error argued that the trial court's

findings were not supported by the record.

The Tenth District held that this Court's decision in State v. Mathis prohibited review of

the second assignment of error because the trial court failed to make the required findings. The

panel sustained the first assignment of error and held that "the trial court contravened R.C.

2929.13(D)(2) and 2929.19(B)(2)(b) when it imposed community control without providing the

required findings and supporting reasons at the sentencing hearing." Id, at ¶7. The Tenth

District reversed and remanded the case for resentencing. Id, at ¶9.

IV. On remand, the trial court imposed community control again, despite learning that
defendant was not complying with any of his community control sanctions.

At a resentencing hearing held in October 2009, the trial court learned that defendant

skipped his drug tests, stopped taking his medications, and missed the last two months of his

mental-treatment sessions. The probation department reported that defendant was noncompliant

with treatment, did not have a consistent job, and made only one $20 payment towards

restitution.

After defendant gave a statement to the court, the State indicated that the statement did

not appear to be an apology and that defendant "still kind of makes it sound like he's somehow

not culpable." The State requested a prison sentence based on its earlier arguments and

defendant's failure to comply with the existing sanctions. R.T. also repeated her plea for prison.

The trial court reimposed community control and, again, failed to make the findings

required by R.C. 2929.13(D).

There was a serious injury to the victim. Whether it was life-threatening,
we can't tell, but it was certainly very serious. I do not discount that for a

moment.
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Nevertheless, I make the findings in 2929.13(D)(2)(a) and (b) that a
community control sanction is the best option to both adequately punish the
defendant and to protect the public from future crime. And that incarceration,
which would interrupt the modest rehabilitation that Mr. Martin has undertaken

for himself and that Southeast has tried to guide him, consistent with the Netcare
report from last year about the deep-seated psychological issues that he's got to
grapple with from his childhood, that community control is far better and less
costly than using incarceration, which will at the end of the day of incarceration,
even if it's the maximum of eight years, still leave Mr. Martin a fairly young man
with the rest of his life in which he's going to have to conform his behavior to the
law and overcome the psychological issues that have driven us to some degree

here today.

The factors in 2929.12 that indicate a lesser likelihood of recidivism if
there is community control linked with mental health care that is actually given,
and not merely promised, by society justify a community control sanction and
outweigh the factors in 2929.12 that indicate a greater likelihood of recidivism, in

my view.

The poor mental health of the defendant was a significant factor at the
time of the crime based upon the psychological information we have available,

rather than this being purely a case of criminality.

In committing the offense, it appears the defendant acted under some
perceived strong provocation. Now that may be totally fallacious, and he did
enter a guilty plea to the crime, but he does claim, as has been pointed out, not
remembering assaulting the victim, and that gives some ground to mitigate the
offender's conduct, although it is surely not a defense.

The defendant, according to psychological evidence, suffers from PTSD,
bipolar issues, and at least, normally, requires psychological medication to
function. I take very seriously Mr. Edwards' conunent that he's not on his meds
now, but I still think that is a factor that can be addressed more swiftly and more
accurately on a continuing basis using community control rather than tossing him

into the prison system.

I won't reiterate all the facts in the Netcare report of September 24th, '08,
that produced the PTSD, anxiety, and deep psychological trauma, but at the same
time, it's a man who is able to get through one year of college at Muskingum and
wh6 has the abiliity, I believe, in a proper structure in the community to be a

productive member of society.

The court is concerned with a man who has done the crimes like Mr.
Martin of the ultimate protection, long term, of the public, and I think given that
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focus, that the findings under 2929.13(D)(2)(b) can be made. That community
control with that long-term focus will not demean the seriousness of the offense.

I do not believe the facts show that the facts suggesting the defendant's
conduct was more serious than normally constituting the offense is fair, given the
psychological background. And as I've already said, we've already incarcerated
Mr. Martin for 10 months and 12 days on this thing.

In summary, the court finds that the presumption in favor of a term of

imprisonment is rebutted on the evidence before it.

The court further concludes that over 10 months' local incarceration
followed by intensive community control with appropriate safeguards for the
public and the victim does not demean the seriousness of the offense.

The court further finds that by providing the opportunity for community
control there is a higher likelihood that the victim will receive the financial
restitution that was requested and is being ordered again.

And that by providing mental health treatment and community
supervision, Mr. Martin is more likely to be rehabilitated successfully and have a
much lower likelihood of recidivism. Using community control, those goals can
be accomplished at far less financial cost to the public than tossing Mr. Martin in

ODRC.

The court further finds that although the injuries inflicted on the victim
were serious, that the mental health issues of the defendant at the time mitigate his
misconduct, even though they were not a defense and even though they don't

excuse him.

The court further believes and finds that the defendant shows genuine
remorse, and with appropriate community supervision and mental health care, this

criminal conduct is unlikely to recur.

The court further finds in committing the offense, it remains unclear
whether the defendant genuinely expected to cause significant physical harm to
the victim since they were residing together and, as far as the record shows, there
was no domestic violence instances that ever occurred before.

Accordingly, I impose community control for four years on intensive
supervision on the mental health docket: I would put five on, except that we've
already used effectively a year, and I don't think under the statute, that I can put

more than five years on Mr. Martin.

(Resent. T. 32-37) The trial court filed a sentencing entry on October 30, 2009. (R. 83)
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V. A divided panel of the Tenth District affirmed.

The State appealed, and a divided panel of the Tenth District affirmed. State v. Martin,

10th Dist. No. 09AP-1073, 2010-Ohio-5863 ("Martin IP'). The assignments of error raised

similar legal challenges but were based on new findings given at a new sentencing hearing. In

the State's second assignment of error, the State relied on R.C. 2953.08(G)(2) and argued that

the "lower court's sentence is contrary to law, and its findings were unsupported by the record."

Relying heavily on the resentencing entry, a divided panel of the Tenth District held that

the trial court "made the appropriate fmdings necessary to grant community control." Id. at ¶11.

The majority overruled the State's second assignment of error, which claimed that the findings

were unsupported by the record, stating that an "identical" challenge was "decided" in Martin I,

the majority held that the issue was barred by res judicata. Id. at¶6. Res judicata was never

briefed by either party, nor was the State given an opportunity to brief the issue.

Dissenting for several reasons, Judge McGrath concluded that the trial court failed to

make both findings required by R.C. 2929.13(D)(2)(a) and (b). Judge McGrath also agreed with

the State's argument that the trial court's findings were not supported by the record and

disagreed with the majority's res judicata holding.

VI. The Tenth District agreed to reconsider its flawed res judicata holding but
overruled the State's second assignment of error nevertheless.

The State sought reconsideration on several grounds, one of which was the Tenth

District's res judicata conclusion. See State v. Martin, 10th Dist. No. 09AP-1073, 2011-Ohio-

951 ("Martin II on Reconsideration"). The Tenth District, without the now-retired Judge

McGrath, agreed that res judicata did not bar review of the State's second assignment of error

but stated, "this does not alter the majority's ultimate determination regarding the outcome of

this appeal * * * :" Id. at ¶12.
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In purporting to examine the State's second assignment of error, the Tenth District did

not review whether the record supported the trial court's findings. Id. at ¶¶18, 28. The only

inquiryanswered by the Tenth District was whether the trial court made the statutory findings

required by R.C. 2929.13(D). Id. at ¶18. Then, after reviewing the various statements made by

the trial court at the sentencing hearing, the Tenth District concluded:

It is clear from the trial court's fmdings made at the resentencing hearing
that it did in fact fulfill the overriding purposes of felony sentencing pursuant to

R.C. 2929.11 (A).

In short, it is evident the trial court made the appropriate findings pursuant
to R.C. 2929.13(D)(2)(a) and (b) and also set forth sufficient reasons under R.C.
2929.12, and as a result, the trial court overcame the presumption for a prison
sentence. Therefore, we cannot find that the trial court's resentencing
determination was clearly and convincingly contrary to law. Instead, we find it is
in accordance with law and in accordance with the overriding purposes of felony

sentencing.

Id. at ¶¶29-30. The Tenth District's reconsideration decision was decided and entered on March

3,2011.

ARGUMENT

Proposition of Law: Even when an appellate court concludes that

the trial court sufficiently stated the fmdings necessary to justify
the imposition of community control for a first-degree or second-
degree felony, the appellate court's work is not complete. It "shall
review the record" to determine whether such findings are actually
supported by the record. Absent record support for the necessary
findings, the imposition of community control must be reversed.

(R.C. 2953.08(G)(2), construed)

For a first- or second-degree felony, "it is presumed that a prison term is necessary in

ord2r toc-on,ply with the purposes and principles of felony sentencing under [R.C. 2929.111."

R.C. 2929.13(D)(1). R.C. 2929.13(D)(2) prohibits a sentencing court from imposing community

control unless it can override this presumption by making both of the following findings:
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(a) A community control sanction or a combination of community control
sanctions would adequately punish the offender and protect the public from future
crime, because the applicable factors under [R.C. 2929.12] indicating a lesser
likelihood of recidivism outweigh the applicable factors under that section

indicating a greater likelihood of recidivism.

(b) A community control sanction or a combination of community control
sanctions would not demean the seriousness of the offense, because one or more
factors under [R.C. 2929.12] that indicate that the offender's conduct was less
serious than conduct normally constituting the offense are applicable, and they
outweigh the applicable factors under that section that the offender's conduct was
more serious than conduct normally constituting the offense.

R.C. 2929.13(D)(2)(a) and (b). If either of these findings, supported by sufficient reasons, is

missing from the record, R.C. 2953.08(G)(1) requires a remand for the sentencing court to satisfy

this duty. State v. Mathis, 109 Ohio St.3d 54, 2006-Ohio-855, paragraph two of the syllabus.

However, R.C. 2953.08(G)(1) is not the exclusive means to appeal from this downward

departure in sentencing. Unaffected by this Court's ruling in State v. Foster, 109 Ohio St.3d 1,

2006-Ohio-856, the State's right to review under R.C. 2953.08(B)(1) includes the right to argue

that "the record does not support the sentencing court's findings ***" or that "the sentence is

otherwise contrary to law." R.C. 2953.08(G)(2)(a) and (b). Whether or not the trial court stated

the required statutory findings, a court hearing an appeal under R.C. 2953.08(G)(2) "shall review

the record, including the findings underlying the sentence ***•" R.C. 2953.08(G)(2).

In State v. Heath, 170 Ohio App.3d 366, 2007-Ohio-536, the Eighth District recognized

that R.C. 2953.08(G)(1) is not the only standard of review when examining downward

sentencing departures under R.C. 2929.13(D). After overruling the prosecution's first

assignment of error, which argued that the trial court failed to make the necessary findings, the

Eighth District reviewed the prosecution's second assignment of error under R.C. 2953.08(G)(2).

Id. at ¶28. The Eighth District explained:
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Under R.C. 2953.08(G)(2), an appellate court may increase, reduce or
otherwise modify a sentence, or may vacate the sentence and remand the matter
for resentencing, if it clearly and convincingly finds either that the record does not
support the sentencing court's findings under R.C. 2929.13(D) or that the

sentence is otherwise contrary to law.

Id. Concluding that three of the trial court's "less serious" findings were not supported by the

record, the Tenth District vacated the sentence "pursuant to R.C. 2953.08(G)(2)(a)" and

remanded "the cause for resentencing because the sentence is contrary to law. The record does

not clearly and convincingly support the imposition of community-control sanctions in place of

incarceration." Id. at ¶42.

Here, the State's two assignments of error presented the same legal challenges as the

assignments of error at issue in Heath (the first challenging whether the trial court made the

required findings and the second challenging whether the record supported such findings). In its

second assignment of error, the State relied on R.C. 2953.08(G)(2)(a)-and the Heath decision-

but the Tenth District refused to review the record to determine whether the trial court's

"findings" satisfied the requirements set forth in R.C. 2929.13(D). Instead, the Tenth District

held that both assignments of error were governed by the same inquiry: whether the trial court

made findings-not whether the findings were supported by the record.

In short, it is evident the trial court made the appropriate findings pursuant
to R.C. 2929.13(D)(2)(a) and (b) and also set forth sufficient reasons under R.C.
2929.12, and as a result, the trial court overcame the presumption for a prison
sentence. Therefore, we cannot find that the trial court's resentencing
determination was clearly and convincingly contrary to law. Instead, we find it is
in accordance with law and in accordance with the overriding purposes of felony

sentencing.

Martin II (on reconsideration) at ¶30.

The Tenth District has not conducted an independent review of the record. At one point,

the Tenth District held that the trial court "did in fact fulfill the overriding purposes of felony
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sentencing pursuant to R.C. 2929.11." Id. at ¶29. However, this is not the inquiry required by

R.C. 2953.08(G)(2). That statute expressly permits the prosecution to appeal from a downward

sentencing departure even when the trial court purports to make the requisite findings.

The effect of the Tenth District's ruling is to read part of the State's sentencing appeal

rights out of the statute. The State is entitled to more than just a review of the sufficiency of the

findings; it is entitled to a substantive review of the underlying record to determine whether the

findings are supported by the record. Even when the trial court says the right things, the

appellate court is charged with the determination of whether the record actually supports what

the trial court said.

Despite two State's appeals, the State has yet to receive even one substantive review of

the record. Reading the State's substantive-appeal provision out of the statute in this way

violates fundamental canons of statutory interpretation.

Every part of the statutory scheme is presumed to be effective, see R.C. 1.47(B), and so

the provisions for the State's substantive appeal under R.C. 2953.08(G)(2) cannot be

disregarded. "A basic rule of statutory construction requires that `words in statutes should not be

construed to be redundant, nor should any words be ignored."' D.A.B.E., Inc. v. Toledo-Lucas

Cty. Bd of Health (2002), 96 Ohio St.3d 250, 2002-Ohio-4172, ¶ 26 (quoting another case). The

statute "must be construed as a whole and given such interpretation as will give effect to every

word and clause in it. No part should be treated as superfluous unless that is manifestly required,

and the court should avoid that construction which renders a provision meaningless or

inoperative." State ex rel. Myers v. Spencer Twp. Rural School Dist. Bd, of Ecln. (1917), 95 Ohio

St. 367, 372-73. "In determining legislative intent it is the duty of this court to give effect to the
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words used, not to delete words used or to insert words not used." Columbus-Suburban Coach

Lines, Inc. v. Pub. Util. Comm. (1969), 20 Ohio St.2d 125, 127.

Accordingly, the State's proposition of law warrants this Court's review.

CONCLUSION

For the foregoing reasons, it is respectfully submitted that the within appeal presents

questions of public or great general interest as would warrant further review by this Court.

Review is also warranted upon leave granted in a felony case. It is respectfully submitted that

jurisdiction should be accepted.

Respectfully submitted,

RON O'BRIEN 0017245
Prosecuting Attorney

HN CO Q14a IV 0083498
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Columbus,
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"fENTHAPF'EI LAT'E DISTfZIGT

C?h[cei

Shenchez A. [+florptn,

andnratAppeMlee

M®. UWAe-T43r 3

(REGlJ

4UPgl41g+J'F fy:t+M

t7e ber2, 20% apPa(tant's i

fud"nf and order esf fkas a

n bn

it of the Frenklh Ccsucif,y Court of

Gom.rtaorF Pleas is affiemed. Costs sheIC be assessed against appellant

n ft zi c ... on of,
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IN THE COURT €7F RF'PF-4L.S-OF 01410

TENTH APPELLATE D[STf2IGT

sfate of tlhi€r;

PlaintiftAa

S3tench#a A. MarGin,

kfapo9lam

13 EC

Na. U8AP-1q73
(C.P;G, NcE. DSG1T-05-M9)

(REGULAR CALENDAR)

Rendered on Deoentber 1t 2010

Ron lJUrierr, Prosecutuo Attorney, and John H. Cousias. IV,
far gipfae[Ient.

seph eelwards, for appotlee;

Fianklin Cc+unty Cou

TYACES, F'.J.

ce Stsfe of U6tiois appealing #he deeision of ttse Frankiin County Cotirt of

Common Ploas which ardnfedccrmmunity` cantrol for sheneFiex A. A9aft ^"Palaa^tin"). The

of Ohicr arsigns t^nia arrors tcar our consideratton:

FIRST ASSIONMENT OIF ERROR

THE TRIAL COURT r-RREC3 IN iMPC3SING COMMUNITY
CONTROL VWiEN IT 1='AILEO TO MAKE THE ReQUIRED
FINDINGS AND FAILED 'Cb GIVE ADEQUATE"REASONS

A-2
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NO:

FOR OVEEiCOMUNG THE PRESUMPTION IN FAVOR OF A
PRtSQN TERM.

SECOND ASSIGNMENT OF ERROR

THE TRIAL COURTS INtPOStT1{7N OF COMlNt1hlITY
CONTROL 1S CONTRARY TO E;AW , AS DEFF-N DANT
CANNOT OVERCOME THE PFtE at,iMPTIC7T+t Ih! F±4ilOFi OF
A PRISON TERIsA.

cs issues heavgy overlap, we.ustill addrest them jairrily.

tiesus a ut in October 2098w A

had already ;

M4} Roca

ortl.a

The ;

in 0

in had se'aus

time the tia1 court

a4 920 c9ays caf incarceratissrs.

of his irica 'on was

l

suparuWtora drr a mental heafth d.ock.ati',

F Ohio appeoW N9arGn's sentence at fhat timoq asetgrsing

FIR,ST ASSIGNMENT OF ERROR

THE TRIAL CAt7F2T ERRED IN IMPOSING CQMAdIlNITY
CONTROL WHEN Il' PAiLE13 TO NfAKE THE ftEQkiIRE[3
FINb1NGS AND FAILED TO GIVE ADEQUATE REASONS
FPik OVERCOMING THE PRESUMPTION IN FAVOR OF A
PRISON TEF3M=

SECON[3 /^SStCNMERtT OF EftRC7Ft

THE 'FR1AL Cd3U.EiT'> IMPOSITION OF CC3MRdGlNITY
CONTROL lS CONTRARY TO LAW, AS DEFENDANT
CANNOT C7VERGC7ME't`iiE PRESUMPTION IN FAVOR OF
A PRISON TERM.

sutt
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No: fl9AsP-1073

idantiaal to

aPp

tafed tha 8000d, aSsiOrrr

,irrr the State aiEeges in tt

ady been decided by ^iia appellate aaurt. The second assigrt

# is theretrrrs avemuied, based upawthe daat•cina of res judirata,

ip ,p . 1of this, cauurt faund that the trial court had not

d'sngs raquiiel to avcar the legal pr

in a state prisorr frsr the rsfEanse

RG. 2029.130)(2)(a) and (b)>

onious assault. The trio

(a) A communty wnfi,rot sanction *`* ws,suid adeqo2stsiy
punish the ollianderand protect the public frOrn fiuture erime;

u,sd the app3ica69e fgiaora under 'o(r 2929.i2 of the
Fteuiwd Coda iddicating a leesar iikeiThcroct of recidluisrn
outweigh the applicabte factors under thaf section indieafcng
a greater lftiihnod of reaidivFsm.

(b) A cammunky c^srrtrot adnOan' *would not demean,I
seriousness of the nse, use rsns oC rnora factur;
undsr s:ecEinn =9.12 of the Reuised Cctde #tsat indir.ft that
tito ofFenders tond.ucF was less aerlous than oac[ducfi
norrnaily constituting the aftnse ara appliaob1o, and thay
ouiwaigh the applicable faetc>rs under that sactian that
indiaate that #se oftnder's conduct Was more serious than
conciuct normaliy canstituting the oftnw:

FoItawing a remand to the trial ocsurt, th

ittdanpt to conply w#h our mandate. The trial 0

and issued a d!etadadsantencirtig iE

The GouEt eonstaerea tne purposes ana pnncipi
teMqncing Wfortts in R.G: 2929.1'i and the fa eet
in R.G. 992912: ►n addition, the Court weighed the foa#ars

.set forth in the apprcable provisions o# R.C. MOM ar^
C. 2829.94. Ttio Court raCagnizw, again, that there i& a

ss#

under

A-4
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No. OOAP-1073

presutnjition a p(son p ;uant to R.C!

the reasons stat#d nti^re #utly Csn ti^ed- for,E4 ^^n
that the presumption for apfiton sentence Is
and thdt all f`indinp under R.C. 2029.13(1))(2) are

xiratltsn has sireadY been s : .F
ecord. The murt notes tF+at a pennd of

ie rninirrtum pftart aen . mar
i.- C ttmcrrn yun^igP^t atnerrt^sa cra Smpo^e^#. ^dditlonai inter^

oritrot sanctiorss bftr approptiatis Wegraartis for the publir•:_
and the victim and do not derTtearn the seriousn " of the

d dan svzFCense. {#n fact, the vi€ftm statedd had re
the reoord Sb #he defendOnt has ntr kriOtiitedge

iunity contmi offers a greater
:ii ret!eive financial restitution. By

#td ^Irnun ypravtuing rnental heaitts tnaatrnwilt an
supervision with famiiy auppOrt, W #diartir5 is more #i#elY to
ba rehabi#itated scrc fully for the Iqnmtertn, and Isttirz^ateiy
to ha,vd a rttucTl tower #ikalihond of recidivism. Th,a use of
commurity control rneana those goals can be acwmplished
at the teast tonarreial rast to the pubtlc.

njtartes inflicted on the vlWrrm
that mental heaith issues

#ving the defendant, more fully documented #n ibe record
ate this misconduct even though such issues were not

ough to rrsnstitute a defense to the erime. The court
believes that, within the limits of his mental health, dOendant
shornrs panuirla remorse and that, with appropttiata
supervision and mental heat#i care, comparable
circumstances are unlikety to recur. The courtfurther flnds
thatv it committing tke cxffenoe, it remains unclear whetW
defendant genuinely expecAed to cause physical harm to the
vWtim, s#nce they were cesiding tcrgether and, so fac as the
record sTows. no domestic violence Incidents ever occurred
before. Thus, a comtainatlon of curnmunity control sanctions
uviil adequately puniatr the defendant and protect Me pu6iic
frcam fdture cainte, kecacase the a#splicable t'adtors under R.C.
2q29.f2 indicating a lawer tiketihcsnd Of recidivisrn (with
sc#Iservision including connnun#ty mental trea#th care)
outweigh the 1'actors indicating a greatpr likeiihaod of
recidivism. Further, a ec+mF,ination of future eommunity
control sancticsns (g#ven that defendant has been jailed far

A-5
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hio, 08AP--1t?73

does not cSarnaa,
offense, .T -bompse factors under R.C. 2920.12 t

inditata that the nifendej's conduct was less serious than
conduct normaity corrstituting the offenw are appiisot+te, and
outweigh the fattars that indicate that de€sndant's conduct

' °. 'frigwas more seridus than conduct rioamaliy Canattut
>n

In open osts t, the jqdge stated;

THi= C-OURT, *•" i have givan a tcs

prisrrn on a second degree felony. I also r"nize that as of
touiay, against the rnininram prison santdnca:': I aduid impote
of two yaars, that IWr. Martin has oiven us 312 days of jaiC-
t+ma eridit, rrr 10 months attti 12 days, if my math is eqrrs%k.

I recognize that undBr 2925.13(D), there is a;presump#iott for

oass, not simply this mOrnirtg but st
obviousljr:

sctnmething in the raiW of dQ percent csf me
lumed lOw tevel - icarrrast ieve1 prisOn serstances:

7harc+ wma a ceArins+x iniuirsr fity the tiritirn. U4/he#her

threaten€ng, wecan"t'Edtl, but it was certainty vary serioua.
"da not distaount that for a tneunei

NavartFi , I make the findings in 2929,13(C ►) (2) (a) and
(b)fhat acorrtnlunity control sanction is the best option tcr
baih adequately punish the defendant anrl tcs protect the
pcrblic. from future crime. fi ttd thst tnsarceration, which wo,id
interrupt tha modest rehabilitatian that tulr. Martin has
underUken for himsaif and that Scruthoast has tried to guide
him, consistent with the Netcare rapart from last year about
tho d-eep-seate;d psychological issur:s that ha`s got to
grapplo with from ifa childhood, that cdmmunity control is far
beftr and far iaas rostly than using incarearation, w1h[eh will
at #he end ztf the day of incarceraEion, even if ifi's the
maximum of eight years, still leave Mr. luiartin a fairiy young
rnan with the re$t crf his life in wiilch he`s gainQ to have to
csar hia lAhavtor sa the 7aw and overwme ^ie
f.s}rehteiagicai issue# lhat have drivsn us to some degrsa:
hera totlay;
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No. 09AP-1073

(7^'r; 32-3

(Tr. 35;,}

rtcadivism, in rny view.

by socieSy just4fy a crrmmuriity control e
the Pactrits in 2M.12 that indicate a

heatth care titat is actuatlygiueetr, and
recidiirisrn it there is community 4001
The factprs In 2929.12 tha esaer iiketihoad rrE

tinlsed rv(ih mental
I merely txrarraisetl,

3n and outvufth
r Ukellhood Of

nrts ttset the presumption
rebutted on the evidence

nent af err€kr:

121 Ftaving Overruleci bOth SWgnm the juctgrnent and ; rAm of

the Ftaniclin County Caurt of Common Pleas isaffirmed.

t;ONNtJR, J.,
McE'"at,'TH, J., di.

McGf2i4TH. J., dis

u:

rnting.

unable to agree

-M14) In the first sentotsc.i

requisite finriirtgs and r na Sit ii

u 'by

earing, the triat court attecnptect to provide tho

fitencing antry, but, upon appeat, another panc:t of



20'7:

No. -1{?73

court d noI oourt fa71e

7

ni Ig

and reasons

iuirei by E2.tk. 2924o'42-(Q}f2j(a) and (b), and I woufd'find that again the triat court

iled to do so. Moreover, the trial court must pitsfandings and reasons at the

. Pics. {i5AP430, 2t3t16-t7hio-2'92.

11

public

iearing as opposed to any tater developed juctgrnant antty. Sae SWa v.

ie best option to bcstts adequa" punish the [appellem] and to pro

Aithougjr the trial court stated at the r ntanc+ng hearing that cotnmunitg

and that community contrrai is"far ` eranfl tr

using inea on," the pr

)rth in R.C. 2928.1Z a rosnrrtunity controi sancart would adecyuateiy punish

ip#ei once rnore to prWde the re

be rabuttad and ovamome

before rehstsiii ' nand cost of pdsan can be consfidered, Here;..

deifendant and proiact"the putrlic frc

but did nat maica btefindings in terms of that particcaiar Revised Ccrde section.

93d nrzt

sIpeebut the presumption trf prison. 'i hs trial court cl[d ndt find thK imder the

csuck failad to find at the resentencing headng that, under the R.G. 2929,12

ommunity cc,ntral'sanclion wouid not der'raan ft seriousness of defendanYB

9Nithoutthe

^o rsbL

e staWe anatysis of tbe sentancing as

of prison must

etrial court fai

ths presumption af prison and support a cor

d to provide the required findings

the ndarat be ftrund less likely to reaidivate at the mi '1t Of
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sentencing, not after a ppriod ttf

jai o3uC
nf

rehabilitation. Yet, at the resentendng

pmWding mental health beatment unitv

supervisiort, Mr. Matttn is more likely to be reFtab'sitateci su fu1Cy and havf

and condudes that "vulkta apprgpriafe cornnnunit+/

(Res$nt .ng Tr. 86) NO ; ' r. statute tequire

d as he sits today,

weauld someday Iower d dant's risk of recidtvESm. Relwabilitetrrz....

R.C. 2929.'f2, let alone acanjecture.as to its fuWre efFects.

ff,17) Moreover, I uuouid agrse with the state's pcrsipbn that the trial cot

s for finding that the 'ibss ' ua" factars "ssutweigit" the "Ore ue fiactors

re not in terrns of R.C. 2920.12 or, in actuallty, s3upported by the neWrd. 1'he triai tourt

trubtic,. and I thin

R.C. 2929.92{p} and (^)

Wdh ttrat lortW
292913 (0) (2) .

^ cftnse.

sted Mr. Martin for
baekgr+aund. As

enc#onrs coraief
chnstEtuting the

I do not teiieve I
'

aaag Tr. 35.}

a man who has
te prc>tection, -lcng terns, of ttie

idings under
ade> Titat eornmunity control
t demean thesanausoess of

sho
as mrare sor

ser feir, g.iveh the y,
a!'r$ady said; we"ve aii'eady ini
ortths antl 12 days Dn;tlt3e btlnj

A-9
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107"21

flxs} However, long-t

erious" fadtars mitigati

comem fcir Yha ulflttsata prvtentian, "

of tlta pubiiois not driis of the fciu

If anything,

there is no expWnafion as to htrw the defendanfspsyeholagical

,,

the viotirn`s injurlas were any sazl o ."Fhe # court app : htdly dasictabad this

," and the vieft was not aniy.left un nizabte by her famity but

sssfta a toWCy severed ear. Ttre triat oourt me;ndonei that there was WMO parceived

strang proaocstican; but yet went on to state that surh-stm.ng provzseatan may be total1y

faillacious, and

that has no reioirronca in tarrtis

not made an appraoata analysis as raqtiired by the statute:

brought out demonstrating that in the time pariod Uehveen

g In ft nemrd to ind3cate provacatan. The ta3a1 cnurt noted

nc,ing end the

Tentrt I3is€eict Coutt of Appeals and rernanded bac

court for xesantencing, ft dAndant had been nc+neornpCibn

in hts first r$ntencitDg. Appalkee skippscl his dr

and, for two months prior tcr the ^::ntancing, missW hts

issians. Moreover, the presbati®n departmant reportei appelisa to be noncompliunt

dy empfoyed, and having made only S20 in payma^ts toward

restitution. tt was not ccrnt'imaed ftt defandant hdd tecursd a j<sb

A-10
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No. OaAP-1073

^.!^24}

.res judPcal

remand ther

ttasegarirt requestsd;thi

ippeal and sirnppy rerrtanded the matter ftsr

a dec3rnaWra by ft fimt allaig paoef to be

daasignrrsent of error. Although 1 would rrnte again

ncing and deciine rFas invitatissn that the dtOte haS fa'th

second aWgnmerst of error, 1wesuid disagree with the majorKy that iour dectination

cesnstitutas res judicata for ns, First of slk, before us now is a totally now

sentencing ba dUpan new argum€tn#s antl additrona( faets that were not pment at the

antencirV he.aring and which inctctde s°tated reastans by the #.r"sal court n#t sst forth in

ntencing. Ats4lrrjudei are ;" cnncerning the d6fandan#°s i "rrr behavior:

. ndly. the priar panal of th`ss cau;t sir'roy decitrted to rrrder s sonti"nraa and.did not go

ihrough ananskysi

> eretsr as to the firsf assignman

not beliave that res judicsto wauid be appropdat*and

error shoufd be reru#md moot until appeliee is resentenceti by the trb

nczt requirod under thi

A-11
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IN THE COURT OF APP '' w C?i QHiO

TEN'fN alAi'E [?iSTPJCT

S : of Ottlp;

Plaintiff-Appellant,

Staenct►az A Martn,

Defendahk

For tY

No 09AP-9U7:
(Ct P C No dWit .

JQ1JfLNAL EtM

iYed In the decN[on of this court

judgment and rrrc.far of this 01

cor^istdardgan is grOISted In part and denied In patt, and appoltahi`s o

banc trsnsiddrafton is danted. G a: equalEy betwden the parti"

)R,

e John A. Connor

A-12
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3pp1' ' ,
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IN THE C6UR"t OF APPEALS OF t7HCO

TENTH APPELLATE, pI [CR

A: caf Owfo;

Ptaintiff-APPetlsrii;;

No. 09AP-1073'
tc nc ki aaCeFt^WUSel

(RE-OULAR CtILEN A )
gen4ant-#4ppellea.

1 0 Id0 D E C I S I O N

Renderedors h

Rcxrr Ct'Bnaazr Prosecukng Attorney, and Juhn H. Cous+M, IV,
for a)p4*ltant .. .

Fph Edwards; far appellee

{7N APpL1CA7'IOPIS FUR RECClNSID TION +4ND
FOR EN 5ANC CONS1QERAT1#3N

16 before #ho cotut upoh applical1oft

5henchsa A. Marfin;

on fAed by appe{fa

we'iteneang uf

so out of ei seccind ap

A-13
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v.N
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073

1=fRaTASStCàNMENT OF ERROR

THE TRIAL CC?i,lF21` F-RRED IN (MPOa1Nt3̂  COMMUNITY
CONTROL #tVHEN 1T FA![.M T£Q MAKE Ti'.1Ef2Et;tUIkE13
t`fhi61NOS AixfC)FAfLER TO GiVE ADEQUATE REASOhM$
Ff}f't- FtGIDMINCi'fHfw;Pfi>:5Uf11PT1ON IN FAVOR OF A
PRISON TERM.

SECOND ASSIGNMENT OF ERROR

THE TRIAL Ct7URT`^ IMPOSiTIC7h! OF CONtM'(3NtT'Y
CC1N7'FfOL IS CONTRARY Tf? LAW, fi$ DEFENDANT
CANNOT OVERCOME TfiE PRESUMPTION 1[V FAVOR OF
A PRiSQN TERM.

, 10th [73st. No 08AP-1103Y 2000-Ohta-3485, V4 {"Marf3rr

pad to

Ipted to provide the ecquislte-fitndlPtgs
ancfrrg art+j Ns"etlwa A ttiat
dinas arW rftsons at the witent^^rsg

t

204 W10412, V& A
^ritane^ng hearing ttii
to protect the pd6lic,'
R„G. 2929.12 fac#iira, a conrnut

DIaL No. ` 33U;
couTt said at #ho

rox

Judge Franch wrc

4 ttio dest way
hat, under the
sanctiott would
e bulsltc from

fiatum cFisne, Uk ;#he trial court 1a+led to
adequatoly punish appafilee and jaro

eanclusrrasa t^f ^ppellaes ^fiPena^. W^hc^ut the^ findir^ts;
the court fa[lad to prcavids the required rea^an$ t^r aupprzrt a
ec^nmunity centrol sahetiqn. Therefc^ra, we cvnclude that
the trial court contravened A.C. ^i.13(C3)j2} and
292#319(B){2)(Ib) when it iinpcaead rpmm^hr^tt^r ctttittc>t without
providing tha raquired fndinas and suppartsng reas^a at the
sentencing heanng Ac. . ing{y, we suatain appeiFant's first
aanrnarWt of aitnr.

s^ntanctOg Fzaa'riog that, under the E2.f^, 282f^,42 fat^ftsrs, a
the^srnmuntttr sontr^ri sarteticrn vsiould not dernean^

A-14



Judge Fre

In *s ' nd assignmen# of errtar, appailant asks us to review
the reowd and ddtenmhe that appsllee mus# be sentenced to
pnson " use the s ry bn santl suppar

iiv ^r^F ^anc#ian cannot be made.inr a ^tt^rnun
Boouso the tnal court sentenced appe'ues todm-{irtia,

communay oon#mi without proriding the required aty
fiintiings and supp ' reimohs at the sentencing hearing,
the seb'tbnning laws mandate ftt we reMand ttais - tQ

o RG.^ ^^ ftuni#y #a ,d- 41 *Q tu
k5U8(G)(1); MSte v. A+taWa, 109 Ohio 50d 54, 846
N1.24 1, 2006,G11i"55, 135-36: Ttrerelore; WS owrruie
appelFarif's second assignrnOnt trfi ermr.

hearirs9 on Octciber 22, 2009.. ' r#herasantencErig headng, the #ral court in TOuntl

#lid presurr[ptun in fava of prasan had been ovetcome end sernt .' ft ".ndan# to

The rese was then re

ervdan# had been 4nearearaftd 312 days

of Oh3a apl

again rafsatl ft sarrietwcs Wqnmants of error a

M6; tin CieWmbar 2= 201 Q, Jud0e1'yack;w

A panel of this cour#
error, wtnion as xierlue:at m
State aNeges mthis apptmj.
dwWed by thtaappelfate coutt
arror in #tus appeal Is therefore ouerrut
rsactrine of res fudica#a.

In the first appeal, a panel csf this court found that
court had naE rr,tade all the findings required to overcome the
legat p Iab irt #avar of tncarreroon in a state pdsosw for
3he offense of #'ak+nicaus astault, The tnaC court needed to
firsti, under R C. 28281 ( T3} a) ar}d-(b):

(a) A comrnuru#y control sanchon "¢' would adequately
punish the offender and pr€s#ec# the pubiic froim Mure crime,
because the appllmblb factors under seedw 2929.92 of

A-15
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{bl A cot _..__
; rsf #ite offense, bes^nou_.

...,aar.&m&tima 9046 1",7 4 thp Wa

off'endaft conduct was more seriaus than ounduct nom
appiicbble factors.' undar thst iin that

aid not derman,
lo or more fact
is that indiooW fi

+constWmg the otibnse are appitoable. and

ssser '
nder don indl

the off'ender's caltduct was iess su

stiWng the offense.

SEate v Marfin, 1 0#Ja dist iVo. -107% 2010-flhio-W3<'^"fMUrtin !P)

rat errors in ks applications

bane conaid ' n. When presented with an appiicabon for reronsideMon, an

appellate court must deterrrtine wthethdr the appikcat[an rai9s Ro We couift +

obvious error in its dsdsion, or .' an issue for consideration that vyas efther not

fenn of knprisonrnent is rebu on the-eti
In wmmarg, the court finds that the presurr+ption in fav,

states•

rerrtirvd to Me trtsi cdurt, the triai jtadge ;

ctng entry which induded ft idtlovr+ng[ ]
n addiiionai sentendin0 heariq and issued a

pt to csrmpiy with our mandate. Tfte IT

ck also went on tQ qu€+tethe fristjudge's Andings rrOs in open

The trii:rl court went on to ercpiain its findings, irtdudinp a
dotaiiad review ot' Vlartiri's merga1 haWth thalienges

We find that the triai court fioitowed our mandate made
tha opiiate firrdings na ry to VaM community control
in this : . We, theWore, saverrule the first antgnnrent of

A-16
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iwe (Feb. 10, 19£14),1f

ypt

5

I% AtatttlefNs u: MaEttieYVS (7ut51); t

ons . 'nn is rsct deaianect fcu' use

^ opncWions machsd #rsd the Wgu

112 t7tiio,AwW334, 338. "App.i3

does not provide ap '^^. ^ iguldeimes to be used by an appellata couri wh

arrrsMnsng vdugher a decision shauid be r. red or rrmoliRed." id. at 3;

,h ^^^ re. if'kwo or more . court decimns from the aarne d'rWici are in confl

G'o, 10Eh 93W. A1m 0914P-139, 20MOh1o-k€i#7, *.

The firisC iwa aHoged errors address the SIOfie"Sf

rinatiiin that thO second a

judiGi ahali atld those ed;or'rars first

fl10j Elparr reco rabran, we find there

res judicaYa is rirrt epplWahle here. Although we c9earinsd

to determine that a prison sentence wOs e

and awporkav reasm;

subs,er#uen4assigrrment of arror on th

is not barred by resludicata Because the Issue: be

ot riew sentencing hearing wfth new argurn

^!y available, and 6ecauseth6 trial ccsurt

dactr"rne tsf res aud'. is not dppiicable.

" rMe tl©ainaofi res 9

upon the merits, without frsW or collusion, by a court of oompetenf jurisdic4idn, is

oonciu^ive cif righta, eiues#aris and ` in lt'sssua, as to tha ` s and their pnvies, in PJi

;ause the s#a itory

dmi sonchon ccruld not be made, a

ftomng a new hasrirrg uporE remand

e us on The sedQnd appeal irwolved

nfQrmation, and add±4tonal facts not

neanrfiindings ds a tesult of that, the

A-17
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ona irr the same lor any Oth

Ready Miar, lrac v !d`arr

•ibunai oi coricurrwt 9unsdiobon"

6

, Ohio St-,3d 224, 227, qtwting 30Anrsncan

Junsprudence, 908, Secfiion 161=

After rwond, ftre waa no fimI judgment of'^ ction and the c{

gnment tr

,n that )ttrtiFted loue and to

State v. Wo , 1t}th [7ast No OSAP-330, 2008»t7hio-24;

ippeat, as vatEl

h gilleg"ed erroM,.

in tts tFiirrf aswrtwn ofisr(or,

on ttte n senfanoing

tnake findings under R.C. 21

's- ulti o. deta " .on moarding ilia

ultv,bobw vheri wfe addre"t,t* s

4) '£hs ftte, is canect m arguino tNsat a courts:raP..

this does not gffar the rr

in order to meet the requirement for astablistung the necesmry

ngs and providing app9ieable te min

n9s and alses give Ets reasons for those flndtnO at #he ssrr

curt must provide Its fthdings arid reas ::"

#1Et53 H r, we cliaa a Vri

fieia ...... êd upon t

anng, in order to det+

:ablianeei attPe.

nautr and aiddoona

atton t

jotirnalizad t.svarai tiays, Wa- -fiha

ing#

Although the rr.ajorityrnay have



2f}754^a fl^9^1̂ ^io

t ttg enfry tn demctnstratong the ways in 3

iings and' reamm, we did ^nsit miy upon the ' na

for frndings not mada at the heanng In artiOF tc deterrnina that the si

asans had been set fartt ►. While at could posmbly be inh

7

t farth;tn the analysis below, that vie

In R.G: 292813(0) and cftd ta the

Ad beoWe

Se"s app0ioston for en bam oDns 8 n, as wiait as its lic

on Wi

on

1116) In making its fourkis and ft aswrtions of error, ft S#ate aliagas that uPOn

reimposing cornffwt5ity rontrol, the 'baai court aOin faltsd to rnake the frrdtngs required by

R.C. 2929 13(t3) on the n;cbrd at the sbntenring ligadng. SPeOlCalEy, the Statg argues

I in rmirting the frot court suiticiently explatned t7®w c.ornmunity

wduld p ot the puti[tc and punish ihd, offeflder and wactid not demean the

Fk.C. 2929 12

, betow, we find the fifa,i oourt rr

nd gave- adequate re ns for overcoming the presumpban

} Upon review of the remd of the r: tencing heanng, we find tt:'

Iso find the snpasifton of c:ammunit.y oorltrot was not confrary to 1

made the fcalh'nenng fittdtngs:

fT'hiE CpURT:1 tVeustfiaeless, I make the findings in 292
i ^s{r-11121ta) and Eb) ftt a catnmuniitp cnntrrot sanction

tio both adequately punish the defende(rft and to prrstect

A-19



20754 t^o: tRhPiIc27

the pmhUc from fwture crirrre.' And t1kltt i r
would interrupt the anotmt ratabdkaton that mr. twaean
undertsken far himself and dtat 5auttteast has t(ed to gcum
3iim, wrtstt#nt rvdh #ha Netcare report flam last year about
the deep•.seatedpayd'takogjsat Pwuss that hds got to grapple
wtth ftcitn his ohitdtiaad, that tsammuntty+ confrot is far baw
ai# far less c:ostty than using tnoorce , tiftah "11 ofi the
end of the day of in ratton, even tf Wa ftie maximum rii
eight years, sttft leave Mr.Meri;tn a Wirty young man w(th the
rest of his life in twhreh hs's going to have to cWcarrn his
behavior to tkse taw and o{rercorrre the psychotegteat iswies
that have driaen us to some degree here today.

30412 that 3rrctr a lasaw likelihood of
n if there is osmrnunity czsntrai tfnk`d WF& mental
are that is act.satt}+gaven, and not merely psrarnt . by
usttt"y a conftunit/ control sonattao and outweigh the

tactari in 2529.12 that indtcate a greater tiketitwcd of
recidivtarr7, in rny viOw.2

he defandant : a sig
e'based upm ft tsYahr

tn comrn€ttirrg the offenSe, 4 app
under some percebYet sftoW prm
totally fapaciqus, and he did enter aguttty pl,ea to the came,
but he does.c6aim, as has been potnted nut, no
ossacritrtag 1he, v'̂ at'ira, arrd#tat gives some ground
ftre offaracfees aarrcfuc$ aMough ft' issurety rattt g atefan,

The de nfdant, according to psyaho4icat evtdence, suffers
from PTSD, bipolar Issues, and at least, normally, req.urres
psychological niediaabtsn ta functran. t take very seriouaty 14tr:
Edwards' comment that he"s not on ho nieds now, but tstiit
think that Is a factor that cm be addressed more swiftly and
rno►e acwmtely on a crrnYsrwitig basis usino oorrtmunity
cantrol ra#herthantossing;him in tothe prsan syttem.

i wonY neitera[te all ft facts in the Netcare riej
Septeri".tber 24th, '08, that produeed the PTSfl, araxiefi

' SSe E2 C 20,20 13(0)(2, (a)
^ s^ R ^ z^2,s t^tt3}C2{b)

SsiiR C ^29 12(CX2)
b See R C 2929 92(C4(4),
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iT

(Err

vrsity €o be a procWve t
and who haa the abii•ity, l bi
who Is able to gM I
deep psychologic

tlBIOnse.

r; MarEin of tha, ultimate prdecqon,
a man wPro

pubiic, and I ftnk oivwn that Iracus, that ft "
2529, fS(t?)(2)(b) can be made That aasrnmuni€y uti
€€la€ kua foous wif€ not aPamottrr the sa,rieusni

Wed.>

`gtva'rr me F'.
ady said, we've gt fy
ott{hs and 12 dao on €his

fFnritt #hat tha nresalme.s3rtst3 in

tebutted orr Me euid Wfare I

t abaue, R Is obwi<aus thot tthe

312 days of ittcarmaWn in the Frankhn County Coffedons Facil

00nbmad' munity control sanctans he was about #u impoaa.8

insu

addect t (I"t, 35.)

"i'hetrial court went on to find:

urt cans4dered the

s part of the

finds that by pea?tiding the oppcartunity tor
rl there is a hioar riketihoot€ that the vitdm

finanmal resftEian that' waa reqafas:ted aRd is
ordered again

^^̂ py pmviding nnentai haatth treatment and a*ar
Ylartin IS !fitt?rv- I 8 .. . .sUpBFtttsion, mr i

° See t3b 2W1Na t2t(tr}
$S^eRC 282913{f7!}(2)(4)
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sa tutfy ano nave

^ g! cosC to the publia fac te^ fnanc
t?T1RC.

7'he court,
genume P^iCtl[SFE$r °

aupe►mot jman°
rtnakfily iv rW"+r;

12( ^ItS)

trf ft
4 -....Ri.

n and Inds that the daftndant $hOWS
and tp6Ttti approAtOo cpi'CI.iY;,UPfIt/

Ncallhpioai of racldirr ^
impli#h.ed at

r. Miirbrr in

;E'ti the injuto i .ad ean

:fiimieta0 conduct Is

bY his early I'rantt tha# he w
; has had a dft

:tsd psycholooital a
exiaerianc+es aru

12(E)(+#)
1 12(^)

Veriny frorn deep
i( Rair'i that he

in need of 3©ng=terert

s are relged to any kiW Of ptWMBI ahuae anst tFws the
pea tothetype ntcmmaaE+ssue ars:lhisap .
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(1'r: 2E1.)

y

1"HE DEFEhtt7AN'f I do haw remorse. I apcAcgiz.
tFsngs tlhat happoned ta you. I row@y, "ty iim 660
ftrinas vou vmntthrcausth. That oerson wasn't me. 't
ft Ors n I atm

2,

ni

Ju d complied wth the appitcab9e provmicsrs vf R C2'928i:13([7}(2){a) and (b)

and gave ttre apprapriate ffndings and his reas.ons purs.unntto R C. 2929.92. The court

*d aqomtama of commun"itycanSecot sanol&ans, which ecsns d of irten W

community contretl, combined wifh 312 days incartaretidn, arrtl aiso faurd thet

combination of sartdons adequately punished the effender itnd praocted ft public from

crime; krecaufse the sppiicabP^ factors under F2.C.2929.12 whidb une3ic"^ st :r

indicated a grea

in addition, tt

p

attempteti irtr

defenditnt's oritttinsl hisiciry aonsi

Gichhe rec®aved o suspended ssntence, and

N

cur snd cife3

.e no spectfic €`mdrn##s under R.C 2928

A-23
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a dmordedy csnduct. Ho

incrrs do ncit consfituts, a sign

in ft.C. =012(E)

sombinabon of GmrnunPty C4n

offense fs :

12

so fs>und that a community or a

a9f the

nfendei's

app1'cab1e,canduct was $ess wous 'than sXsndtai

R.C.'292E 2 indfeating

was rnore serious thran oonduct tt+srmatty consfi"ng t1te oft. . .

under

and #rose 100tsars outweigh the appiwbte I

L dltFwugh tha g

und under R.C. 2929,12(tW)(4), therO are substa

(A) Acourt ttti sentences an nffendar for a folt5rry sttali be
guided by the ca '' ing purp Qf felony e0rztenQing. The
ovsrMirig purposo of felony sen3encb'Mg ar$ to protdct the
pubr"ic from future crime by the cfEfaiWer anc! 6thersanri to
pu"h the odbnder. Tta achieve ttiase purposes, the
ssnterrdrxg court thatC consrdrar the need ibr inmpacbttng the
,offenderr, daterrrng the otfender, and t)t#ers from futuraCrlmer
nshakilitating the oH' r,wW making mstrtudon to vtct9m
csfe ^nse, .^t^bilc,^^bafn

ndudt

eoftrders

And fins;lty, fhd

court atso cor»pbed iWith the pu " 'and principg

fetdny senWcing, which are set torth in RL, 2929:11, wisicts providos; b

der perceived

nof, enounh to

found under R.C. 2929.12(C)(3), in oDntmitting ttae 0

the court ftsund under R.C. 2929.12(0)(2

^ ptaysibai harrn tts any pers€rn.
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M29} E# is dea

that it did in fact fulgli the oi

$929.9 ^I(A):

M30} In st

annott'Snd that ft triat cou

to R C. 292€1;13(D}(2)(a) and (b) pnis

and as a rasutt, the trial court overcarne

corivittcatu

u

's application for nwnsicleration on that v

appjicatians in ail es"r respects, as wo 4hd the

aa^apRc

T'Yi4t;K and i~tC}PditlFtNi JJ., c(

Y

al cttiurrs findings made a

ing putqos

santencing ha$rirtig

pursua.nt to R,G:

atspropriata ffndings pumaai

ie praswr+ptan for a ptison nca'.

Instead, we find 4 1,

he cvarnding purp m af fslony sentencing

irly and

and in

sion, although we agree the nsa}antY"s pdnr s9ecasisn Ml9

ny

, and Uhus we grant the

snts of
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