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MOTION TO SET EXECUTION DATE

1. Factual Summary

The Ohio Supreme Court described as follows the facts and circumstances

leading to McGuire's indictment, trial, convictions, and sentence of death:

Dennis McGuire, appellant, was convicted of the kidnapping, rape and

aggravated murder of twenty-two-year-old Joy Stewart of West Alexandria, Ohio.

He was sentenced to death.

Joy Stewart was last seen alive on February 11, 1989. That morning, she had

breakfast with her neighbors between 9 and 10. She went there alone that morning

because her husband, Kenny Stewart, a truck driver, worked that day from

approximately 7:00 a.m. to 5:00 p.m. After breakfast, Joy went to visit Juanita

Deaton, the mother of her friend Chris Deaton. Mrs. Deaton and her son lived next

to each other in a duplex in West Alexandria.

McGuire had been hired by Chris Deaton to clean the ice out of his gutters

that day. According to Chris, McGuire started around 9 or 10 a.m., and finished

around noon. Mrs. Deaton testified that Joy arrived at around 9:30 or 10:00, while

McGuire was working.

Mrs. Deaton saw Joy talking to two unidentified males in a dark-colored car

before she left. As Joy was leaving, she told Mrs. Deaton that "she was going to

catch a ride somewhere," although Mrs. Deaton did not actually see Joy leave in

2



the car. Mrs. Deaton was unsure whether McGuire was one of the men in the car.

A few minutes later, however, Mrs. Deaton asked whether McGuire had fmished

working on the gutters, and her son stated that McGuire had been paid and left.

Jerry Richardson, McGuire's brother-in-law, testified that McGuire later

came over to his house that afternoon. While they were in Richardson's garage, Joy

came in and said she wanted some marijuana. Richardson further testified that

McGuire offered to get her some, and the two left in McGuire's car.

The following day, February 12, two hikers found the body of Joy Stewart in

some woods near Bantas Creek. The front of her shirt was saturated with blood.

One deputy sheriff at the scene, Larry Swihart, also noted that there appeared to be

a "blood wipe mark" on her right arm. The body was taken to the Montgomery

County Coroner's Office, where an autopsy was performed. The autopsy revealed

that Joy had been stabbed twice. One wound, located above the left collarbone,

caused no significant injury. The critical wound was a four-and-a-half-inch-deep

cut in the throat, which completely severed the carotid artery and jugular vein. The

doctor determined that Joy was alive when she received the wound, and that such a

wound could have been caused by a single-edged blade shorter than four and a half

iriches, due to "how soft and rnoveable the tissues are in the neck." The autopsy

also revealed abrasions around the neck, impressed with the cloth pattern of Joy's

shirt.
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The coroner's office also took vaginal, oral, and anal swabs. The

coroner found an abundant amount of sperm on the anal swab, some sperm

on the vaginal swab, and none on the oral swab. The coroner indicated that

sperm could be detected in the vagina for days or sometimes weeks after

ejaculation; however, sperm in the rectum could be detected for a lesser time

"because the environment is fairly hostile for sperm, and *** a bowel

movement * * * usually will purge the rectum of any sperm."

Investigator David Lindloff of the Preble County Prosecutor's Office

investigated the murder, but to no immediate avail. However, in December

1989, Lindloff was notified that McGuire wanted to talk to him about

information concerning a murder in Preble County. McGuire was in jail at

the time on an unrelated offense and told a corrections officer that he needed

to talk to Investigator Lindloff and Deputy Swihart.

Joseph Goodwin, the corrections officer McGuire initially talked to,

took appellant to a private room to talk, where McGuire told him that he

knew who had killed Joy Stewart. McGuire stated that Jerry Richardson,

McGuire's brother-in-law, had killed Joy with a knife, and appellant could

lead investigators to it. McGuire explained to Officer Goodwin that

Richardson had wanted to have sex with Joy, but she had refused. McGuire
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claimed that Richardson then pulled a knife on her, and forced her to have

oral sex with him. McGuire then said Richardson anally sodomized her

because he "couldn't have regular sex with her because she was pregnant."

He also said Richardson stabbed her "in the shoulder bone" and "cut her

throat."

Based on these details, Goodwin contacted Investigator Lindloff, who

talked to McGuire on December 22, 1989. McGuire told Lindloff that

Richardson committed the murder, that he stabbed Joy twice in the neck, and

that "the first time it didn't go in. He pulled the knife back out and stuck her

again." Lindloff was interested, since the fact that Joy had been stabbed

twice in the neck and anally sodomized had not been revealed to the public

at that time. The appellant also described in detail the area where Joy's body

had been found.

McGuire then led Lindloff and deputies to the murder weapon, on a

local farm where he and Richardson had occasionally worked. McGuire led

the officers to the hayloft and showed them where a knife was hidden behind

a beam.

A subsequent audiotaped interview by Deputy Swihart elicited further

details from McGuire. McGuire claimed that Richardson choked Joy before

stabbing her and wiped his bloody hands off on her, both of which actions
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were consistent with the state of Joy's body at the crime scene. Again,

Swihart felt that these details were significant, since they had never become

a matter of public knowledge. Furthermore, McGuire stated that he was

pretty sure that Richardson was driving his mother's blue Ford Escort the

day of the murder. However, Richardson's mother later testified at trial that

she had traded that car in 1988, a year before the murder, and Richardson

did not have access to her car on the day of the murder, since she had driven

it to work.

While in prison on December 24, 1989, McGuire received a visit from

his childhood friend Shawn Baird. At the time, McGuire told Baird that he

knew about a murder that happened in Preble County in February. When

Baird asked who did it, the appellant stated that he and Jerry Richardson had

done it, and he was going to blame it all on Jerry.

A fellow inmate at the Preble County Jail, Jack Stapleton, testified

that he had overheard a conversation between McGuire and another inmate,

in which McGuire claimed that he had seen his brother-in-law rape and

murder Joy. However, at one point, McGuire apparently slipped and

implicated himself when telling the story. While describing the murder,

Stapleton testified that McGuire "had his hand like this describing [sic],
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telling the guy how she was killed. And he said I--he goes I mean he.

Stabbed her like this. Hit a bone. It didn't kill her. So he stabbed her again."

McGuire was later transferred to Madison Correctional Institute. An

inmate there, Willie Reeves, testified that McGuire told him that while he

was cleaning gutters, Joy showed up asking whether McGuire had any

marijuana. McGuire offered to share some with her, and they left in his car.

At one point McGuire asked whether she wanted to have sex, and she

refused. McGuire then told Reeves he did it anyway. He then explained that

because she was so pregnant, it was difficult to engage in sex with her, so

instead he anally sodomized her. Joy then became "hysterical," which made

McGuire nervous. He ended up killing Joy for fear that he would go to jail

for raping a pregnant woman.

In June 1992, the Montgomery County Coroner's Office sent the

vaginal, anal, and oral swabs collected from Joy's body, along with a cutting

from her underpants, to Forensic Science Associates, a private laboratory,

for DNA testing using the PCR technique. [FN1]. A forensic scientist there

compared DNA extracted from the samples with blood samples taken from

Dennis McGuire, Jerry Richardson, Joy Stewart, and Joy's husband,

Kenny Stewart. The scientist determined that McGuire could not be

eliminated as a source of the sperm. Kenny Stewart and Richardson,
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however, could be eliminated, unless there were two sperm sources, e.g.,

multiple assailants. This was because the sperm analyzed contained a DQ

Alpha type 3, 4, with a trace amount of DQ Alpha type 1.1, 2. McGuire's

DNA was the DQ Alpha type 3, 4, whereas Richardson, Stewart, and the

victim's DNA was the DQ Alpha type 1.1, 2. The forensic scientist testified

that the trace amount of 1.1, 2 could have resulted either from Joy's

epithelial cells taken in the swab, or from a secondary sperm source. The

sperm DNA analyzed had characteristics that appear in about one in one

hundred nineteen males in the white population.

FN1. The FBI crime laboratory had tried to perform testing in 1989.
However, the FBI at the time used the RFLP technique, which
requires a greater amount of genetic material. The FBI was unable to
extract sufficient DNA from the sperm cells for RFLP testing.

On December 22, 1993, McGuire was indicted on one count of aggravated

murder under R.C. 2903.01(B) with one felony-murder specification for rape under

R.C. 2929.04(A)(7). McGuire was also indicted on two counts of rape (vaginal and

anal) and one count of kidnapping.

On December 8, 1994, the jury returned a guilty verdict on the aggravated

murder and specification charge. McGuire was also convicted of anal rape and

kidnapping. After a sentencing hearing, the jury recommended a sentence of death
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for the aggravated murder. The trial judge sentenced the appellant to death, and the

court of appeals affirmed. State v. McGuire, supra, 80 Ohio St.3d at 391-94.

II. Procedural History

Trial Proceedings

On December 22, 1993, the Preble County, Ohio, grand jury indicted

McGuire on one count of aggravated murder under Ohio Revised Code (O.R.C.)

2903.01(B), with one felony-murder specification under O.R.C. 2929.04(A)(7).

State v. McGuire, supra, 80 Ohio St.3d 391. The grand jury also indicted

McGuire on two counts of rape (vaginal and anal) and one count of kidnapping. Id.

On November 28, 1994, the guilt phase of the trial began and on December

8, 1994, the jury returned its verdicts, finding McGuire guilty of aggravated

murder in violation of O.R.C. 2903.01(B) and the capital specification alleging that

the aggravated murder was committed while McGuire was committing, attempting

to commit, or fleeing immediately after committing rape, and that McGuire was

the principal offender in the aggravated murder. Id The jury also found McGuire

guilty of anal rape and kidnapping, but not guilty of vaginal rape. Id

The penalty phase of the trial commenced on December 12, 1994, and the

jury began its deliberaticrns on that sarne day. Id. The jury completed its

deliberations on December 13, 1994, and returned its verdict recommending that

the sentence of death be imposed. Id
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On December 23, 1994, the court merged the kidnapping charge into the

rape charge and sentenced McGuire to an indeterminate term of imprisonment of

not less than ten (10) nor more than twenty-five (25) years on the conviction of

rape. In addition, the court imposed upon McGuire the sentence of death. Id

State Appellate Proceedin2s

McGuire appealed to the Ohio Twelfth District Court of Appeals, presenting

eleven (11) assignments of error. On April 15, 1996, the court of appeals affirmed

McGuire's convictions for aggravated murder and rape as well as his death

sentence. Ohio v. McGuire, Case No. CA95-01-001, 1996 Ohio App. LEXIS

1492, 1996 WL 174609 at *4 (Ohio App. 12th Dist. April 15, 1996). McGuire

then appealed to the Supreme Court of Ohio, presenting eighteen (18) assignments

of error, stated as propositions of law. On December 10, 1997, the Ohio Supreme

Court affirmed the judgment of the court of appeals and independently reviewed

and found appropriate the adjudged sentence of death. State v. McGuire, 80 Ohio

St. 3d 390 (1997). The Ohio Supreme Court subsequently denied McGuire's

motion for reconsideration.. Ohio v. McGuire, 81 Ohio St.3d 1433, 689 N.E.2d 52

(1998) (Table). On October 5, 1998, the Supreme Court of the United States

denied McGuire's petition for a writ of certiorari. McGuire v. Ohio, 525 U.S. 831,

119 S. Ct. 85, 142 L. Ed. 2d 66 (1998).
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State Post-Conviction ProceedinEs

On October 21, 1996, McGuire filed a petition for post-conviction relief

under O.R.C. 2953.21. Dennis McGuire, v. Betty Mitchell, 2007 U.S. Dist. LEXIS

50325. McGuire's petition set forth eighteen (18) causes of action. In a decision

issued on May 15, 1997, the trial court granted the state's motion for summary

judgment and denied McGuire's petition..Id.

McGuire appealed the denial of his post-conviction petition to the Ohio

court of appeals, and raised ten (10) assignments of error. The court of appeals

affirmed the judgment of the trial court. State v. McGuire, Case No. CA97-06-

015, 1998 Ohio App. LEXIS 1672, (Ohio App. 12th Dist. Apr. 20, 1998). The

Ohio Supreme Court subsequently denied McGuire's discretionary appeal. State v.

McGuire, 83 Ohio St.3d 1428 (1998) (Table).

On July 20, 2000, McGuire filed a second or successive post-conviction

petition in the trial court. In that petition, McGuire claimed that his trial counsel

provided constitutionally ineffective assistance due to counsel's alleged failure to

properly investigate and present mitigation evidence. On September 29, 2000, the

trial court denied McGuire's second petition for post-conviction relie£

McGuire filed a timely appeal of the trial court's judgment, presenting two

(2) assignments of error. On Apri123, 2001, the court of appeals affirmed the trial

court's dismissal of the second or successive petition. State v. McGuire, Case No.
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CA2000-10-011, 2001 Ohio App. LEXIS 1826 (Ohio App. 12th Dist. Apr. 23,

2001). The Supreme Court of Ohio then denied McGuire's discretionary appeal.

State v. McGuire, 93 Ohio St.3d 1411 (2001).

Federal Habeas Corpus Proceedings

In the meantime, on March 30, 1999, McGuire filed with the United States

District Court for the Southern District of Ohio a petition for a writ of habeas

corpus. Dennis McGuire, v. Betty Mitchell, 2007 U.S. Dist. LEXIS 50325. On

October 5, 1999, McGuire filed an amended petition in which he set forth twenty-

one (21) grounds in support of relief. McGuire alleged, among other things, that

the trial court violated his constitutional rights by refusing to admit on hearsay

grounds certain evidence offered by the defense (the third ground); that the trial

court's failure to instruct the jury consistent with Ohio law precluded the jury's

consideration of mitigating evidence (the fifth ground); and that the prosecution

failed to present legally sufficient evidence that he raped the victim, and that

therefore his conviction of the capital specification is constitutionally invalid (the

eleventh ground). Id.

On November 7, 2005, following the filing of additional briefs by the

-p-ariie-s, the United States Magistrate Judge to whom the case was assigned issued a

final report and recommendations in which he recommended the denial of

McGuire's amended petition with prejudice. Id. On April 25, 2006, after timely
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objections by McGuire, the Magistrate Judge issued a supplemental report in

which he again recommended denial of habeas corpus relie£ Id.

On July 2, 2007, the district court, consistent with the Magistrate Judge's

recommendations, issued an opinion and order denying McGuire's amended

petition with prejudice, and issued final judgment in the Warden's favor. Id.

On July 31, 2007, McGuire filed his notice of appeal to the United States

Sixth Circuit Court of Appeals Court. On August 31, 2010, the Sixth Circuit

affirmed the decision of the district court and denied relief. Dennis McGuire v.

State of Ohio, 619 F.3d 623; 2010 U.S. App. LEXIS 18137. McGuire's en banc

petition was similarily denied. Finally, on April 18, 2011, the United State

Supreme Court denied McGuire's writ of certiorari.

IV. Argument and Request for Relief

From this procedural history, this court can confidently conclude that

McGuire availed himself to all state and federal court reviews of his conviction and

death sentence. "When a criminal defendant has exhausted direct review, one

round of postconviction relief, and one motion for delayed reconsideration under

State v Murnahan in the court of appeals and in the Supreme Court, any further

action a defendant files in the state court system is likely to be interposed for

purposes of delay and would constitute an abuse of the court system." State -u

Steffen, 70 Ohio St.3d 399, 412, 1994-Ohio-111, 639 N.E.2d 67.
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As McGuire has fully exhausted all available legal challenges to his

conviction and death sentence, the State of Ohio respectfully requests this Court to

set a date for McGuire's execution.

Respectfully Submitted,

Martin P. Votel, #0067717
Preble County Prosecuting Attorney
Courthouse, First Floor
Eaton, Ohio 45320

COUNSEL FOR PLAINTIFF,
STATE OF OHIO

CERTIFICATE OF SERVICE

On April, 2011, a copy of the foregoing was sent via first class,

U.S. mail to Linda E. Prucha, Death Penalty Division, Office of the Ohio Public

Defender, 250 E. Broad St., Suite 1400, Columbus, Ohio 43215; Counsel for

Defendant.

STATE OF OHIO
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