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(11) On June 25, 2010, relators, Stanley and Kathryn Wasserman, filed a

petition for a writ of mandamus against respondents, the city of Fremont, Ohio, and

Fremont's Mayor, Terry Overmyer.' In the petition, relators asked this court to order

respondents to commence an eminent domain action to compensate relators for the partial

taking of an easement that provided drainage of excess water from relators' property,

across property owned by the city of Fremont, and into nearby Minnow Creek. In

support, relators alleged in the petition that drainage tiles running from their property

across respondents' property were damaged when respondents began creating a reservoir

on. th.e city-owned land.

{¶ 2} On July 20, 2010, this court issued an alternative writ, in which we ordered

respondents to either commence eminent domain proccedings or show cause as to why

they have not done so. On August 6, 2010, respondents filed a motion to dismiss, a

motion to strike and for attomey fees, and a motion to add additional "indispensable"

parties? On January 18, 2011, this court issued a decision in which we found that: (1)

respondents' motion to dismiss was not well-taken because relators have no adequate

remedy at law other than a mandamus action, and respondents' actions, if found to be an

1The facts in this mandamus action are more fully set forth in our decision issued
on January 18, 2011, which is attached hereto as Appendix A.

2Respondents sought to add adjacent landowners, Sharon and Thomas Kipps, as
parties in this mandamus action. In support, respondents argued that the Kipps are
"indispcnsable parties" pursuant to Civ.lt. 19(A), because a possibility exists that the
Kipps may bring a similar action for damages against respondents.



unlawful taking of relators' easement, are the proper subject of a mandamus action; (2)

respondents did not put forth sufficient evidence of misconduct by relators and their

attorneys to support a motion to strike or an award of attorney fees; and (3) respandents'

motion to add a party was not well-taken because respondents did not show that the

Kipps' absence would prevent either party in this action from obtaining complete relief,

and the mere possibility that respondents may be exposed to multiple litigation is

insufficient to render the Kipps, or any other party, "indispensable" pursuant to Civ. R.

19(A).

1131 Based on the foregoing findings, respondents' motions to strike, dismiss and

to add a party were denied on January 18, 2011. Pursuant to 6th Dist.b,oc.App.R_ 6, both

parties were ordered to submit their cases to this court in written form within 20 days of

our decision. On February 7, 2011, relators and respondents complied by timely

submitting merit briefs to this court.

{14} In their merit brief, relators reassert their earlier arguments in favor of a

remedy by way of a mandamus action. Specifically, relators state that respondents'

encroachment on their drainage easement constitutes a taking of their property without

just compensation; the amount of reduced earning capacity of their farmland due to such

encroachment is an issue to be determined by a,jury; and respondents' argument that the

drainage issue has been resolved is not relevant to the issue of whether or not a

compensable taking ever occurred.

3.
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{T 51 In addition to the foregoing, relators now ask this court to grant them an

injunction that prohibits respondents from "furtlter encroaching upon Relators' property

rights during the pendency of the eminent domain proceedings." Relators cite State ex

rel. Bilmour Realty, Ine. v.Mayf1eldHts.,119 Ohio St.3 d 11, 2008-Ohio-3181, ¶10-12,

14, as authority for their position that a propeirty owner may seek both mandamus and an

injunction in cases where an injunction alone does not afford complete relief from a

taking of private property.

(161 In their merit brief, respondents attempt to reassert the issue of whether or

not a writ of mandamus is the proper remedy in this case. In support, respondents once

again argue that no taking has occurred. Alternatively, respondents argue that, if relators

have suffered damage because of respondents' actions, relators have an alternative

remedy at law through a lawsuit for damages du.e to breach of contract.

{¶ 7} As to the parties' arguments for and against the issuance of a writ of

mandamus, in our decision issued on January 18, 2011, we held that "an action for

mandamus 'is the appropriate means for a property oruner to compel public authorities to

institute proceedings to appropriate property where the property owner is alleging that an

involuntary taking of private property has occurred,"' State ex rel. Wasserman v. City of

Fremont (Jan. 18, 2011), 6th Dist. No. L-10-031, quoting State ex rel. Cleveland Cold

Storage v. Beasley, 10th I}ist. No. 07AP-736, 2008-Ohio-1516, ¶ 12. We furtber found

that, in this case, "relators' petition alleges a taking that, ifproved, is compensable

4.
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through an eminent domain action." Id. Finally, we held that the written agreement

through which relators' easement was originally formed, "although contractual in nature,

created an. easement over respondent's property." Accordingly, the contractual nature of

the agreement does not in any way prevent relators from puzsuing a remedy by way of a

mandamus action. Id.

{1[8} As to relators' request for a preliminary injunction pending the outcome of

eminent domain proceedings, we disagree with relators' assertion that State ex rel.

Bilmour Realty, Inc., is applicable to this case. In Bilmour Realty, an, action for a

declaratory judgment and an injuncfion were sought by the relator in the trial court. The

ultimate decision of the Ohio Supreme Court in that case was that a mandamus action

brought in the court of appeals was not precluded by prior filings in the trial court, since

those actions were inadequate to afford. complete relief. Jd. In contrast, in this case,

relators are attempting to simultaneously bring an injunction and a mandamus action in

this court. Ohio courts have held that "neither the [Ohio] Supreme Court nor the Court of

Appeals has original.jurisdiction in injunction ***. ° State ex rel. Pressley v, Indus.

Comm. ofphio (1967), 11 Ohio St.2d 141, paragraph four of the syllabus. Accordingly,

a petition that purports to be in mandamus must be dismissed by the court of appeals for

want ofjurisdiction, if its real objective is to obtain an injunction, Id. Relators' request

for a preliminary injpnction in this court pending the outcome of eminent domain

proceedings is, therefore, not well-taken and is denied.

5.



{¶ 9} Upon consideration of the entire record in this case, we find that no

eviden,ce has been presented to change our prior finding that relators are entitled to a writ

of mandathus to determine whether or not a taking actually occurred in this case and how

much compensation, if arty, is due from respondents. Pursuant to R.C. 2731.07, we

hereby issue a writ of mandamus and order respondents to commence eminent domain

proceedings to determine if a taking has occurred and what, if any, compensation is due

to relators.

{T 101 Writ granted. Costs assessed to respondents.

{1 11} To the clerk: Manner of Service.

{¶ 12} The sheriff of Sandusky County shall inunediately serve, upon the

respondents by personal service, a copy of this writ in a manner pursuant to R.C.

2731.08. The clerk is directed to immediately serve upon all other parties a copy of this

writ in a manner prescribed by Civ.R. 5(B).

{¶ 13} It is so ordered.

6.
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State of Ohio, ex rel. Stanley J. Wasserman and
State of Ohio, ex rel. Kathryn. A. Wasserman

v. City of Premont and Terry Overmyer

Mark L. Pietrykowski. J.

Arlene Sinizer, J.

Thonyas J. Osowi[c, P.J.
CONCUR.

This decision is subject to further editing by the Supreme Court of
Ohio's Reporter of Decisions. Parties interested in viewing the final reported

version are advised to visit the Ohio Supreme Court's web site at:
http://www.sconet.state.oh.us/rod/newpdf/7souree=6.

7.
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IN TT3E COURT OF APPEALS OF C}BTQ
SXKTH APPELLATE DISTRICT

S,A,NDUSICY COZ)ATTY

State of Qhio, ex rel.
Stanley J. R%asscrman and
State of Ohio, ex re1.
Kathryn A. Wasser,m;an

Relators

Court of Appeals No. 5-10-031

^.

City of FrerrDOnt and Terrv Overrrtyer P1v,C1<SI'Q]V AND 3UrDGMENT'

Respondents Decided: JAN 18 2Ql1

Cht 3una 25, 2010, relators; Stanley and Kathrytt. Wasserman, tiled a petition for a

writ of mandamus against respondents, the city of Fremant, Ohio, and Terry pvermyer,

Mayor ofPremont, Ohio. xn support, relators stated t}aat., pursuant to the terms of an

"Agreement" signed by reletois' predccessor in-interesf Cxeorge H_ C'.,uth, and

respondents' predecessor-in-interest, Robert McKen,rtey in 1915, relators possess an

ease.in.e.nt through which thev placed drainage tiles to drain excess water from their or„m

farnx pz•operry, across respondents' parcel, and into nearby Minnow Creek. kteIators

1.
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further claim tha.t, due to cerfain act,s perforsned by res,pondents, the dt-ainage tile was

destroycd when respondents excavated the land to make a reservoir, causing excess water

to back up and flood re2ators' farm fie)ds. Rela.tors asked tilis couzt to ordcr respondents

to cornmence eminent domain proceedings to compensate them for the loss in value and
crop yield of their property.

On July 20, 2030, this court issued an alternativc writ, in which we ordered
resportdents to either do the act requested by relato.rs in their petition, or show cause why
they arc not required to do so by filing either an answer pursuant to Civ.R, g(g) ar a

motion to dismiss reiators' petition pursuant
to Civ.R. 12. On August 6, 2010,

respondents filed a m.otion in which they asked this court to strike the mandanaus petition
artd order relators to pay reespondents' costs and attorncv fces pursuant

to Civ.R. I 1 and

R•C• 23.13.51. Altentative3y, respondents asked us to disiniss the petition pursnant to

Civ.1t_ 72(B)().

In, support of their motion to s trike respondents stated that relators, thtnugh

counset, made untrue statements and "intentionallv omitted certain facts," knowing that

such omissions and mis.staternents "would uttcrl5 and completely change the nature of

their pleadings and lead this Court to make inaccurate and untave inferences.°

Specifically, respondents assert that relators intentionally a.mitted key relevant facts from

their petition in an effort to incrcase the )ikeli3tood of its success in this court.

Responde,nts fvzther state that thc drairlage tile was repaired and/or fixed in a"timety

2.



51/1612R71 16:33 4192134844

r'ril]t 1 CI1 17

MLUR7 pP Ar PAGE 03/12

fashion," and that relators' property has since been. restored to the same condition it was

in before the reservoir was created.

In support of their moti.on to dismiss, respondents state tha.t relators are not catitled

to a wxit of rnandamus because they have suffcred no damage as a,result of respondents'

actions, and they have an adequate remedy at law through an action for breach of

contract. Finally, respondents state that relators' tnandatnus petition must be denied

becauserelatozs' neighbors, 3hazc*r, and Thomas Kipps, arc indispensable pazties who

have not been joined in this action.

On August 16, 2010, relators filed a motion for e.xtc,nsion of time to respoztd,

which this court granted on September 1, 2014_ On Septernber 15, 2010, a response was

ftled; in which relator.s assert that: (l) they are entitled to a writ of mandamus because

respondents' atts amount to a taking of relators' drainage easement without due process of

law; (2) relators' right to .relief in mandamus is not dependent on the arnount of m,onetary

dFUnages, if any, which have yet to be determined by ajury in an eminent domain action;

(3) mandamus is proper in this case because, even if the easemeut was created pursuant to

a. contract, it is still a property righr and (4) the Kipps, which respondents claim are

indispen.sable parties, have no property interest in the easement which. is the subject of

this action.

We note initially that. to esta.blish the right to a writ of mandamus, the party,

seeking the wCit must dentonstr.ate: "( t) that the relator has a clear legal right to the relief

saugh.t, (2) that the resp©nden.t is undcr a clear legal dutv to
peZfoim the requested aCt.
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and (3) that the relator has no plain and adequatc remedy in the or,dinary course oflaw."

State ez rel. Cleveland ColrlStor&ge v. Beasley,
10th. ZJist. No. 07AP-736, 2008-Ohio-

15I6; R 9, citin.g State ex rel, Ohio Gen. :9ssembly v. Brunrrar, 114 (}hio St3d 386. 2007-

dhia-37R0. Ohio courts have held that an action for mandarntus "is the appropriate means

for a propett}= awner to corrxpel public authoriries tO institute proceedings to appropriate

proper4y where the property owner is alieging that an involuntary taking o,f private

property has occurred." 13easley, sup,ra, ^ 12, citing State ex re1. Coles v. Granville, 116

Ohio St.3 d. 331, 2007-0hio-6057, 121, eitirtg
State ex rel,°Sytemo v. Ma)feId Hts,. 95

Ohio St.3d 59, 2002-Ohio-1627.

We will first address respondents' motion to disrniss. A Czv.R- I2(B)(6) motien to

dismiss tests the snft=aciency of a complaint
State ex rel, Hattsotx v; Guernsev Cty. ,8d, of

C:ommrs.
(1992), 65 Ohio St.3d 545. 545. For a court to grant a motion to dismiss

pursuan.t to Civ.R...12(F3)(6), "it tnust appear that accepting ali, of the a]legat'
tons of the

complaint as true, it appcazy beyond doubt that the complaining party can provc no set of

facts entitling that party to the relief sough.t," 13easleu, supra, a•t ¶ 10, citing t?'Brien v.

Univ. Carnmvrtity7'enant,e Ulzaon
(1975), 42 Qhio St.2d 242. According]y, if a oomplaint

seeking a writ of rnandamus alleges botb the existeRCe of a legal duty and the lack of an

adequate remedy at 1au=, and it appears that the party seeking the tfirrit "might prove sozne

set of facts entitlin¢him to relief " the complaint is not subject to dismissal pursuant to

Civ.R, I2(13)(6).
State ex rel. Boggs v. S'pringfield Local School Dist. I3ri' ofLdn

(1995),
72 Ohio St.3d 94, 35-9Fi; ,geasley, supra.

4.
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Tn support of their motion to dismiss, respondents first assen tliat relators have ap

alteznative rexnedy through which to obtain relief; Specifically, respondents argue that

the relationship between the parties is "fundamenta►Iy contractuaI," entitling them to seek

recovery for any damage to the drainage tiles gr for denial of access to the setvient estate

through a contract action. A.Itematively; relators araue that any decrease in the value of

rclators' land that is allegedly due to respondents' actions does not constitute a

compensable "taking.

As to respondents' first arg:umcnt, an "easement" is defined as "a property iutterest

in the laud of another that allativs the owne;r of the easeincnt a litaaited use of the ,land in

which the easernent exists." rVkCzarrtbers v. Fuckett, 183 Ohio App.3d 762, 2009-Ohio-

4465, 114, citi,ng Colburr v. Ma;yrwrrd (1996), 111 Ohio App:3d 246, 253. An casenxent

may be created by an express ¢rant. IvIcC'urnhers, supra, Thus, even in cases where a

docurnent between parties states that it is a"contraot" an easement can be creatad where

the documcnt clearly and unambiGttously grants a right of way that i^s perpetual in nature

and ir to be used for a specific purpose. I,fnrnan v. Barnes (1946), 146 Ohio St. 497,
504-507,

In this case, the agree,rixent between the parties' predeoessors itX interest states thc

location and purpose of a rigbt-of-way: which was created for the purpose of draiuing

cxcess water from rel ators' property, over respondents' property, and inta adjacent

Mfr.znow Creek. The Agreement further statcs that "this contra,ct shall extend to the heirs

and assigns of the parties hcreto and shall continue in farce forcver unless term,inated as
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herein before provided. ***^ In addition, the recqrd contains undisputed evidence that

the city afFrcmont and relators sharcd the cost of repairing and replacing the drainage

tiJe across respondents' property in Jul.y 2005, pursuant to the terms o£the originaf

agreement. For the foregoiatg reasons, we find that the agreem,enC although contracttiial

in nature, created an easement over respondents' pmperty. Respondents' argUment that

the contractual nature of that agreer»ent prevents relators from pursninp_ a remedv by way

of a mandamus action is without merit.

As for respondents' second argument Ohio conrts have long held that, "[i)n order

to estabiish a taking, the property owner must show a substantial or unreasonable

interference with a property >txght, which may involve an actual physical taking of the

property, or deprivation of an intangible interest in the property."
Beasiev, supra, N 12,

citing State ex rei: 077? v. Goluaxzbus (1996), 76 Ohio St,3d 203; $mrth v. Erie R1L Co.

(1939). 134 Q.bio St. 135. In addition., "'[a]nv taking, whether it he physieal or merely

deprives the owner of an intangabSe interest appltrt,enant to the pretnises, entitles the

ownei- to co.mpensation.," State ex rel. f77'R v. C'olumbus; supra. at 205, quoting Srnith,
supra,parazraph oneofthesyl}a.bus;

.Il-lansfieidv..8alltert(1902), 65 Ohio St. 451.

Relators' petition states that, because of respondents' actians, the value of their

fand has been diminislied through "decreased yields *** as well as increased expenses

related to the lack of dra,inagc ofthe j7otninant Parcel." .Relatozs furthcr state that

tespon.dents' actions have deprived tltern of their right to enter onto the servierltparcel
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and repair or replace the dratnage tiles that were damaged by respondents' excavation of

that property,

On consideration, we fizAd that rc7ators' petition alleges a taking that, ifproved, is

campensable through an eminent domain action, Accordingiy, respondents' argurr.ment to

the contra•ry is without merit.

Forthe foregoine reasons, respondents' znotion to dismiss pursuant to Civ.R.

12(g)(6) is not well-taken and is denied. We tvill now address r,ospondents' motion to

strilce the petition and for attorney fees and expenees. pursuant to Civ,Zt. I 1 and R.C.

2323.51

Civ.IZ._ 11, which governs the signing of p{eadings, motions, or other documepts in

a civil action states; in pertincnt part, that:

"The signature of an attorney or pro se party constitutes a certificate by the

atkorney or pam that the attorney or partv has read the document; that to the best of the

attorney's or party's knowledge, iraformation, and bel3efthere is good ground to
support it;

and that it is not interposed for delay. * * * For a witlful vi.otation of this rule, an

attorney or pro se pa.rty;
upon rnotion of a part•y or upon the court's oti^n motion, may be

subjected to appropriate action, including an award to the opposing p8irty of expenscs and

reasonable attorney fees incurred in bringing any motion under this rule,

In contTast, R.G. 2323_51 provides for an award of attorn,ey"s fees, costs and

expenses "toaparty who has been advcrselv aff'ected by.frivolous cnnduct in oonneetion

with a civil action. Any
party ,n,-ho has coxnmeneed or persisted in maintaining a
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frivo3ons action ma)r be assessed sa,.tctions." Guy v. ,4xe, 3d I,3ist. No. 14-09.9 i, 2010-

Oluo-9$6, 7 10. citing CaU.alzan 1,-: ,tk7-on Gen. Aged. Ctr., 9th Dist. No. 24434, 24436.

2009-Ohio-5148, 131-32. R.C. 2323,51(A
)(2) sets forth the following relevant

dcfrAitions of "frivotous action":

"(iii) The conduct consists of allegations or other factua[ contentions that have no

evidentiary support ar. if specif etcIly so identified, are not likely to have evi.dentiary

support aftci a reasonable vpportunity for further investigati.on or tfiscovery.

"(iv) The conduct cotzsists of den9a3s or factua3 contentions that are not warranted

by the ev.idence ar, if spccifically so identified, ate not reasonably based on a lack of

infornoation or betief,"

On consideration of the foregoing, and oar deterntination that relators' petition has

set fozth facts eu fflcient to survive respondents' motion to dismiss, we find that the

allegations and other factual represe.ntations rn.ade in irelatprs' petition do not rise to the

level of "frivolous conduct" as defined in
R:C. 2323.51(A,)(2). We biaher find that the

record contains no evidence t.hat re3ators' counsel has
violated Cis•.,'(Z. I I at tthis stage of

thesa proceeriings. Accordingly,
i-espondents' motion to strzke is not wel3-taken and is

denied.

Finally, we will
address respondents' Inotiott to join the. Kzpps as parties in this

mandarnirs action. Civ.R. I9(<S,), whicll gavems the joinder of persons needed
for just

adjudication states, in relae:ant part, that:

8.



01/19/2011 16:3^^ 4192134844

wuK I ur Ar

COLIRT DF AP

PAGE 16/19

PAGE 09/12

"A person who is subject to sar-vice of process shall be joined as a pa.rtv ira xbe

action if (1) in his absence complete reIief canrrot be aceorded among those already

panies, or (2) he claims an interest relating to t11e subject of the action and is so situated

that the disposition of the action in hiis absence may (a) as a practica] ma.tter impair or

)mpeded his ability to protect that interest or (b) leave anv of the persons already parties

subject to a substantial risk of incurri.ng double, multiple. or o'the.rwise inconsistent

obligat.ions by reaso.n of his claimed interest **'".° If he has not been so jofned, the

court sha11 order that he be made a pattrt upon timely assertion of the defense of faflure to

join a party as provided in Rule 1 Z(g)(7). If the defense is not timelv asserted, waiver is

applicgble as provided in Rule 12(G) atid (H). +**

A p&ly is deemed "i»dispensable" if his or her "absence seriouslv prejudices any

psrty to the action or prevents the court: from rendering an effective judgment between

the partics, or is onc Nvhose interests would be adverscly affected oz jeopardiaed by a

judgment between the parties to the action:"
,State,t;'arm ]v1ut. Auto Trr,r. CQ, v. S4vqr4z. 5th

Dist, No. 2005CA0086; 2pph-0laio-3096, ¶ l4 citing
Layne v. Huffman (I974), 43 C7hi q

App.2d 53.

A.lthovgb
not specificallv stated in tficir tnotion respondents atgttabJv raised the

defense of faiJute to join a party p'ursuant to Ci.v„lz„ 12(g)(7)_ p,ccordingly,
the defense

was not Na'aived.

In support of their rnotion respondents state that the Kipps
are "indispensable"

parties because, if they are 'lot
joincd, the city ofFrernoXat may not be allowed "complete

9.
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relief" or may be subjected "to double or incotlsistent obliga.tions." Respondents further

argue that the K,ipps have an interest in the subject of this actiori by virtue of an

"Basement Agr'eentent" titey cntered into with relators on August 23, 2006. The

Easement Agreement; attached to respondents' motion to dismiss as Exhibit 2, provides

fot an easement that runs from relators' properi.y, over the Kipps' property, for the

piapose of draining excess lxrater from relators' property into the tile that evantually .rnuis

through the easemsnt across respondertts' paroel. We disagree, for the following reasons.

As set fotth above, an easement appurtenant, such as the one in this case, is "a

property interest in the land of another that allows the owr,er of the easetnent a limited

use of the land in whicb the easetzxent exists." McCurnhers v. Puckertt supra, at T 14.

.4nothcr definitian of an easement is °a nght that the owner of one estate, referred to as

the'domina,nt estate.' mav exercise for his beneffit sn, or over another's estate, referred to as

the'senient estate: °
McCumbers, supra, citing.F'itstNati. Bank v. Ivfauntainrlgency;

L.L.C.,
12th Dist. No. CA2008-05_056, 2003-phio-2009. See, a1so,

Cadwalltzder v.
S'covanrrer,

] 7$ Ohio App.3d 26, 2005-Ohio-4166, 110.

T xhibit 2 establishes riglrts between the Kipps and relators. Although the

a¢reernent states that the drainage line across the I<ipps' property will eventually connect

with a tile that runs tjtroueh respondents'property, it does not create anv rigbts between

the Kipps and respondents. Accor,di.ngly, respo.ndenks have failed to show that a failure to

,join the Kipps as parties 4vill prevent complete relief from being aacorded among those

who are already panics in this nlandam.us acfiori. Similar.ly,,res
spondents have not shown

10,
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that the Kipps claim an fnterest relating to the subject of the action, or that they are so

situated that the dispositioil of the action in their absence may impair respondents' ability

to protect their interest or respondents.

Finaliy, Ohio courts have held that "[a)n'indispensalale' pau,y may be one who

ittight exposc the defendatlt to the threat of multiple liability as rlisti.ttguished from the

threat of multiple litigation," Lq)me v. Hulf"n7an, supra, at 57, citing Civ.R. 19.

'C7ae term "indispcnsable connotes that which cannot be dane without that which is

absolutelv essential." Id. at 58-54. Aocordingly, parties are considered "indispensable

only where they ltave an interest of such a nature that a final judement cannot be made

without either a.ffecting that intere,st, or leaving the controversy in such a condition that

its final termination may bc wholly incottsi,ste.nt witlt equity and good conscicnce.'• Id.,

citing Unated Stares v. Aetna Gasr.ralry cf Sur•etj) Co. (1.949), 338 U.S. 366, 73 S.Ct. 207.

94 L.Ed. 17 1. The merely possibility of exposure to muftiple litigation °is not a su.tlicient

basis to render one an indispensable party" Id_ at sylJnbua.

On conside.ration, we find that: (1) the rnere possibility of future lztigation

betu,een respondents and the IKipps is not suiflcient to,justifi, joi.zing therza as

indispensable patties; and (2) responde,nts have not other.wise de,monstrated that the

failvre to join the Kipps ag pa,rties in tllis action will prevent eitber respondents or relators

from obtaining corizpleta reiief in this action. Respon.dents' motions to,join the Kipps as

parties, and to dismiss this ma.ndanlus action for fai.ture to join an indispensable party arc

I1.
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not vvell-taken and are denied. Fursuant tn 6th ,Dist.Loc.App.R. 6, the parties are hereb}>

ordered to submft tlneir cases to this court witnizt 20 days of the da.te of this decision.

The clerk is directed to serve upon the parties notice of t6i,s judgmeztt and itq date

af entr3> upon the jour.oai pursuant to Civ.kt,_ 5(B), It is so ordered.

Mttrk .L, Pie ^owsk^ J`-___

Thom:^c i, Osowi P,J.

Keila D. Cosme J
CONCL7R

12.
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