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EXPLANATION OF WHY THIS IS A CASE OF PUBLIC OR GREAT GENERAL
INTEREST AND INVOLVES A SUBSTANTIAL QUESTION

This case presents a question in{rolving a substantial constitutional question regarding
when a Court of Appeals can invoke it's subject matter jurisdiction from a non-final order since
the order is contrary to law and void.

Appellant submits this case to determine whether a trial court and court of appeals can
disregard the law established by the Ohio General Assembly and this Court, or the constitutional
dictates of due process and equal protection. For example, this Court held an order that neglects
to impose a mandatory sanction on a criminal defendant is void and not final under State ex rel.
Carnail v. McCormick, 126 Ohio St.3_dr 124, 201()_-0hioj2_671, 931 N.E.2d. 110. Therefore, this
Court should correct the error by the c0u1.'t' of appeals fo assure thé éonstitutional dictates of
equal protection is not disregarded.

It is unambiguous, in Ohio, there. are statutory and constitutional ﬁghts to appeal a
criminal conviction after a final order is issued. Notwithstanding, an appeal of right is also
provided in Ohio Appellate Rule 4(A). Consequently, the decigion of the court of appeal,
threatens the structure established by the Ohio Con.stitution, invoking the jurisdiction of the
courts from an order that is clearly contrary to law. By the court of appeals ruling, the court
undermined and ignored the legislatives intent, ignoring due process, creating a NEW view of
final appealable orders against this Court’s own precedent.

Lastly, the decision by the court of appeals sets a precedent that will exclude an entire due

process and equal protection issue upon the sentences contrary to Ohio law. The court of appeals



decision is also contrary to the Eight Appellate District holding in State v. Harris, Cuyahoga

App. No. 95128, 2010-Ohio-5374. This is currently being reviewed by this Court in State v.

Harris, 128 Ohio St.3d 1423, 943 N.E.2d 571 (Table), 2011-Ohio-1049.

Accordingly, this Court should accept this case for review since it involves the conflict by
the Eight District, how a sentencing order should be addressed when a mandatory sanction is not
imposed by the trial court at sentencing, protecting all citizens to the proper application of law

and jurisdiction of the courts in the state.

STATEMENT OF THE CASE AND FACTS
On January 7, 2095, a jury found Appellant guilty of one count of Felonious Assault of a
Pea;e Ofﬁcer; three counts of Felonious Assault; aﬁd one count of Trafficking in Drugs.
Appellant was also found not guilty of one count of Felonious Assault of a P¢ace Officer. He was
sentenced to a total of thirteen years of incarceration w_ith up to five years of po_si;releas:e control.
By statute, the period of postrelease control should have beén mandatory rather than
discretionary. _R.C'. 2967.28(B)(1).
| Appellant appealed his conviction on grounds unrelated to the postrelease control portion
of his sentence and this Court affirmed. State v. Mundy, 9th Dist. No. 05CA0025-M, 2005-
Ohio-6608, at § 11. He later appealed from the trial court's denial of his motion for
reconsideration and motion for resentencing, which we also affirmed. State v. Mundy, 9th Dist.
No. 08CA0047-M, 2009-Ohio-1136, at 14 1-2.

In March 2009, Appellant successfully moved to reopen his appeal based on the



postrelease control error in his .sentence. See State v. Mundy, Sth Dist. No. 08CA0047-M, 2009-
Ohio-6373, at § 2. The court of appeals vapated the prior sentencing entry and remanded
Appellant's case for resentencing. 1d. at { 8.

On remand, the trial court sentenced Appe]lant to thirteen years, as it had originally done,
with five years of mandatory postrelease control, The court also discussed.a license suspension
for Mr. Mundy on the record, but noted that the time during which his license would havé been
suspended had since passed and gave him credit for the suspension. The license suspension was
not mentioned in the court's sentencing entry.

Under the trial court's failure to include the mandatory drivers license suspension the

sentencing order is void and contrary to law.

Argument
Proposition of Law I:

Does the failure to include a mandatory driver's license
suspension in a criminal sentence render that sentence void?”

“[Wlhere a sentence is void because it does not contain a statutorily mandated term, the
proper remedy is * * * to resentence the defendant.” State v. Beasley (1984), 14 Ohio St.3d 74.
Beasley is applicable to instaﬁces in which a trial court fails to include a statutorily mandated
drivers' license suspension. See, State v. Davis, Cuyahoga App. No. 88490, 2007-Ohio-3056. As
Appellant's sentence does not contain statutorily mandated terms, namely, a driver's lic;ense

suspension this Court must find the sentence imposed by the trial court is a nullity and void.



The Ohio Constitution restricts an appellate court's jurisdiction over trial court decisions
to the review of final orders. Section 3(B)(2), Article IV, Ohio Constitution. “[1]n order to decide
whether an order issued by a trial court in a criminal proceeding is a reviewable final order,

appellate courts should apply the definitions of ‘final order’ contained in R.C. 2505.02.” State v.

Muncie (2001), 91 Ohio St.3d 440, 444, 746 N.E.2d 1092. “An order is a final order that may be

reviewed, affirmed, modified, or reversed, with or without retrial, [if] it is * * * [a]n order that
affects a substantial right in an action that in effect determines the action and prevents a
judgment.” R.C. 2505.02(B)}(1).

This Court has held that “a judgment of conviction qualifies as an order that ‘affects a
substantial right’ and ‘determines the _action and prevents aju_d_gment’_ in favor of the defendant.”
State v. Baker, 119 Ohio St.3d 197,_ 2008-Ohio-3330, 893 N.E.Zd 163, af 7 9. It has further held
that “[a] judgment of ponviction is a final appealable order under R.C. 2505.02 [if] it sets forth
(1) the guilty plea, the jury verdict, or the finding of the court upon which the conviction is
based; (2) the sentence; (3) the signgtpre of the judge; and (4) entry on the journal by the c'lerk of
court.” Id. at syllabus

In State ex rel Carna:ll v. McCormick, 126 Ohio St.3d 124, 931 N.E.2d 11() 2010- Ohlo—

2671 this Court adopted the theory that void judgments do not constitute final, appealable orders,

citing Brown v. Brown, 183 Ohio App.3d 384, 2009-Ohio-3589, 917 N.E.2d 301, § 21; State v.

Gilmer, 160 Ohio App.3d 75, 2005-Ohio-1387, 825 N.E.2d 1180, | 6; State v. Whitehouse. Lorain

App No. 09CA009581, 2009-Ohio-6504, 2009 WL 4758812 q 8; Pauer v. Langaa, Cuyahoga

App No. 83232 2004—0h10—2019 2004 WL 859174, 4 12; Reed v. Montgomerv Cty. Bd. of




Mental Retardation & Deyv. Disabilities (Apr. 27, 1995), Franklin App. No. 94APE10-1490, 1995

WL 250810, *4. Accordingly, the order by the trial court is not a final, appealable order, because
it was void for failing to include the statutorily required mandatory suspension of the drivers
license.

Notwithstanding, the current conflict between the Eight Appellate District and the First
Appellate District currently before this Court in Statg v, Harris, 128 Ohio St.3d 1423, 943 N.E.2d
571 (Table), 2011 -Ohio- 1049, Ohio, March 16, 2011 should require this Court to accept this

proposition of law until the conflict is resolved in Harris.

CONCLUSION
Bgsc_ad on the above, Appellant respectfu]ly prays this Court will accept jurisdicﬁon as
being reviewed in Harris, since this case involveé a felony and is of public great _interes;, raising a
substantial constitutional question.

Respectfully submitted,

B, 2/,

Raymont Mundy 481-658
RiCI

1001 Olivesburg Rd.

P.O. Box 8107
Mansfield, Ohio 44901
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BELFANCE, Presiding Judge.

491}  Appellant, Raymont Mundy, appeals from the judgment the Medina County -
Court of Common Pleas, which sentenced him to thirteen years of incarceration followed

by five years of mandatory postrelease control. For the reasons that follow, we affirm.

2}  On January 7, 2003, a jury found Appellant Raymont Mundy guilty of one
count of Eelonious Assault of a Peace Officer; three counts of Felonious Assault; and one
count of Trafﬁcking in Drugs. Mr. Mﬁndy was also found not guﬂty of one count of

‘Felonious Assault of a Peace Officer. He was sentenéed to a total of thirteen years of
incérceration with up to :ﬁve years of postrelease contrdl. .B'y statute, the period of

postrelease control should have been mandatory rather than discretionary. R.C.

2967.28(B)(1).

L



2

{93} Mr. Mundy appealed hlS Eqnvicﬁon on grounds unrelated to the postrelease
control portion of his sentence and thlSCOLlI’E affinnéd. Srate-v.‘ Mundy, 9th Dist. No.
05CA0025-M, 2005-Ohio-6608, at ‘ﬂl 1 Hé'later' appealed from the trial court's .denial-- of-
his motion for reconsideration and motion -for resentencing, which we also affirmed. State
v. Mundy, 9th Dist. No. 08CA0047-M, 2009-Ohio-1 136, at qYi-2.

{94} In M;rch 2009, M.r Mundy successfully mqv.ed to reopen his ap.peal based
on the postreleésc control error in his sentence. See Siate v. Mundy, 9th Dist. No.
OSCAOOM-M, 2009-Ohio-6373, at §2. This Court vacated the prior sentencing entry and
remanded Mr. Mundy’s case for resentencing. Id. at 8. |

{45} On remand, the trial court sentenced Mr. Mundy Vagain to thirteen years, as
it had orig_inz__llly done, with ﬁve.years of maﬁdatory postrelease control. The court also

discussed a 1iceﬁse suspeﬁsion for Mr. Mundy on the record, but noted that the time
during which his license would have been suspended had since passed and gave him
credit for the suspensiqn. The Iicense. s—uspegsion was not mentioned in the court’s
sentencing entry. |

{96} On,_appeal, Mr. Mundy presents four assignments of error. .

IL

- ASSIGNMENT QF ERROR 1

“THE EVIDENCE IS INSUFFICIENT TO SUSTAIN A FINDING OF
GUILT AND, AS A RESULT, THE FEDERAL CONSTITUTION AND
THE OHIO CONSTITUTION REQUIRE THE CONVICTION TO BE
REVERSED WITH PREJUDICE TO FURTHER PROSECUTION.”



ASSIGNMENT OF ERROR 11

“THE TRIAL C.OURT ERRED AS A MATTER OF LAW IN ITS IURY
INSTRUCTIONS ON ‘DEADLY WEAPON.””

{7} Mr. Mundy’s first two assignments of error raise issues _rcla’ging to the trial
that resulted in his conﬁction. Recently, the Supreme Court of Ohio considered’ the
following question: “is a direct appeal from a reseﬁtenci'ng on a remand from an appeal
finding that,a" sentence was void the ‘first’ direct aﬁpcal as. of right becaﬁs._e the first
appeal.Was. a ‘nullity’?”  State v. Fischer, Ship Opinioﬁ No. , 2010-Ohio-6238 at ﬁ[ 32.
Answering that questlon in the negative, the Supreme Court determined that having had

the benefit of one direct appeal, the appellant could not raise any and all clalms of error in

a se-cond successive appeal. 1d. at §§32-33. As in Fischer, Mr. Mundy has already had B

the benefit of a direct appeal and he may not raise any and all claims of error in a second,
su-f_:cessgive appeal. Rather, the scope of his current appeal 13 limited to issﬁes arising at
the resentencing hearing. Id. paragraph four of the syliabus.

- {8} Mr. Mundy’s first and second‘assigmnents of error are overruled.

ASSIGNMENT OF ERROR I

“THE TRIAL COURT ERRED AS A MATTER OF LAW IN ITS
SENTENCE OF MR. MUNDY AND THUS THE SENTENCE IS VOI

{09}y Mr. Mundy asserts two €rrors in his resentencing. First, he argues that the
trial court erred in failing to request an updated presentencing ipvestigation report
(“PSI”). Pursuant to R.C. 2929.19(B)(1), “[a]t the sentencing hearing, the court, before

imposing sentence, shall consider *** if one was prepared, the presentence investigation



report].]”. ‘At the sentencing hearing, the court reviewed the PSI that had been prepared
for the original sentencing hearing aﬁd discussed whether Mr. Mundy wished o request a
new PSL. Counsel deqlined to have a new PSI prepared.

(€10} Mr. Mundy now asserts _that it is implicit in R.C. 2929.19(3)(1) that a PSI
report must be updated on remand. Mr. Mundy has not provided any legal authority that
would support this proposition. - Furfﬁermore, Fischer states that Mr. Mundy’s
sentencing hearing was limited to the proper imposition Qf postr;:l_ease control. - Fischer at
paragraph two of the syllabus. H.ence., it was unnecessary for the trial court to considér a
new PS] as it was not required to engage in de novo sentencing.

(q11} Mr. Mundy further argues that because the 'cm:u't failed to include -any
ceference to a driver's license suspension in the sentencing entry, he has once again been
given a void sentence that requires remand and resentencing. Ohio law requires a license
suspension of six months to five years be included in the sentence for the drug trafficking
offense of which Mr. Mundjz was convicted. R.C. '2925.03'(D)(2), (G).

{912} We acknowledge that the Supreme Court of Ohio has stated that “[a]ny
attempt by a court to disregard statutory requirements v;{hg_n imposing a sentence rend;:rs |
the“attem];)‘téd sentence a nullity or void.” State v. Beasley (1984), 14 Ohio St.3d 74, 75.
However, in Fischer, the Supreme Court of Ohio has suggested that the voidness doctrine
that it has applied in the area of postrelease control is limited to a “narrow, discrete line
of cases addressing the unique problems that have arisen in the applicétion of that law
and the underlying statute.” Fischer at §31. Mr. Mundy does not cite any law supporting

the extension of the postrelease control line of cases to the imposition of driver’s license



suspensions. This Court has previously expressed its reticence to extend the void
sentence doctrine beyond the parameters set by the Suprgme Court of Ohio. See State v.
Culgan, th Dist. App. No. 09CA0060-M, S 0-Ohio-2992, at 920 (“[TIhe Ohio
.Supreme Court has applied its void-sentence énalysis in limited circumstances. This
Court willr'.m.)t extend its reach without clear direction from the Supreme Court.”). We
similarly decline to do so here.
- {913} Mr. Mundy’s third assignment of eﬁor 18 ovemlléd.
ASSIGNMENT OF ERROR IV

“THE. TRIAL COURT ERRED AS A MATTER OF LAW TN FAILING
" 70 SENTENCE MR. MUNDY WITHIN A REASONABLE TIME AND
THUS HAS LOST JURISDICTION OVER THE CASE.” -

{914} Mr Mundy cites Crim.R. 32 in support of his assertion that his right to a
speedy trial was viol_ated in this case. He argues that because his first sentence was void,
he was incarcerated for six yearsﬁ before being given a valid sentence. This Court has
previously determined that Crim.R. 32(A) does not apply in ins;fances where a defendant
must be resenten;ed due to a postrelease control error. Staté" v Spears, 9th Dist. No.
24953, 2010-Ohic-1965, at §919-20; see aiso State ex rel. Cornail v. Mchrmick,' 126
Ohio St.3d 124, 2010-Ohio-267 1 (ordering trial cqurf to. issue new sentencing entry for
'd'efendanf who requested correction of “illegal” sentence more than nine years after he
was first sentenced). Mr. Mundy alleges no other delay beyond that arising out of his
resentencing following a postrelease control error in his original sentence.

{15} Mr. Mundy’s fourth assignmént of error is overruled.



I11.
CONCLUSION
g16} Mr. Mundy’s assignments of error are overruled. The judgment of the
Médi‘na County Court of Common Pleas is affirmed.

Jﬁdgment affirmed.

There were reasonable grounds for this appeal.

We order that a special mandate issue out of this Court, directing the Court of Common
Pleas, County of Medina, State of Ohio, to carrsr this judgment into execution. A certified copy .
of this jowrnal entry shall constitute th-_e mandatf_:, pursuant to App.R. 27. |

Immediately upon the filing hereof, this document shali constitute the journal entry of
judgment, and it shall be file stamped by the Clerk of the Court of Appeéis at which time the
period for review shallA Begin to run.  App.R. 22(E). The Clerk of the Court of Appeals is
instructed to mail a nptice of entry of this judgment to the parties and to make a notation of the
mailing in the docket, pursuant to App.R. 30.

Costs taxed to Appellant.

EVE V.BELFANCE
FOR THE COURT

CARR, 1.
DICKINSON, .
CONCUR
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