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I. EXPLANATION OF WHY THIS CASE IS A CASE OF PUBLIC AND GREAT
GENERAL INTEREST

This case emanated from the May 9, 2003, nationally publicized shooting rampage at the

Weatherhead School of Management, in the Peter B. Lewis building, on the campus of Case

Western Reserve University ("CWRU" or "the University"). On that date Biswanath Halder, a

former student of CWRU's Weatherhead School, entered a classroom building and shot to death

Norman E. Wallace, a thirty year old graduate student.

As is characteristic of such rampage shootings at our country's educational institutions,

this was not a random act by Halder. The true tragedy is that his rampage was foreseeable and

preventable - by CWRU. There had been clear warning and notice to CWRU in June 2002 that

if Halder lost his civil case regarding the intentional destruction of his computer files against a

CWRU employee on appeal, he was "going to fuck those fuckers up" and kill people at the

Weatherhead School. Halder made this threat of death while he displayed the hand gesture of

shooting with a gun which was then communicated to CWRU, thereby placing it on actual notice

of his death threat, and giving rise to a concomitant duty to protect students, staff and faculty.

Halder was a clear and present danger, known by CWRU and its Weatherhead School

since about 1999. The record before the Court of Common Pleas in opposition to CWRU's

motion for summary judgment established that Halder had engaged in a protracted legal dispute

with CWRU right up until the time of the shooting of Appellant's decedent. The record further

established that CWRU did not treat Halder's claim seriously. On April 29, 2003, the Eighth

District Court of Appeals dismissed Halder's appeal of the dismissal of his lawsuit. A few days

later, Halder carried out his threat as promised, by going on a shooting rampage at the

Weatherhead School.
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CWRU was dismissed from this action on summary judgment. The Eighth District Court

of Appeals affirmed dismissal. The Ohio Supreme Court declined appellate review on Case No.

2009-1817 on December 30, 2009, Brian Wallace, Administrator of the Estate of Norman E.

Wallace v. Biswanath Halder, et al..

The case was tried to a jury in Cuyahoga County against Halder alone on May 28, 2010,

Cuyahoga County Case No. CV-06-591169.. Motions by both Plaintiff and Halder to add as third

parties CWRU employees responsible for the provocation of Halder were denied by the trial

court. This denial was affirmed on appeal.

At the trial of this action Halder was not represented by counsel. This case is one of

public and great general interest for the reason the Court of Appeals failed to reach the important

underlying issue of the duty owed by a trial judge to a pro se defendant with established

psychological problems by misconstruing the operation of Appellate Rule 3(D) and sidestepping

this important substantive issue.
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II. STATEMENT OF THE CASE

This action was commenced on May 9, 2006 in the Common Pleas Court of Cuyahoga

County, a previously filed action having been voluntarily dismissed without prejudice on May

17, 2005. The trial of this action was scheduled to commence on September 8, 2008. On August

27, 2008, the common pleas court granted CWRU's motion for summary judgment. A notice of

appeal was timely filed on September 5, 2008.

On September 15, 2008 this court sua sponte dismissed the September 5, 2008 appeal on

grounds that the August 27, 2008 Order was not a final appealable Order for the reason it did not

resolve all claims of all parties. On September 30, 2008 reconsideration was granted and the

September 15, 2008 Order vacated for the reason the trial court's August 27, 2008 Opinion

specifically determined that there is no just cause for delay of an appeal. On August 16, 2007,

Biswanath Halder filed a motion for leave to file third party claims against certain CWRU

employees personally. On October 23, 2007, the trial court denied the motion for leave to add

third parties on grounds that Halder had no right to contribution. The trial was stayed pending

appeal of the dismissal of CWRU.

The trial Court's ruling dismissing CWRU was affirmed by this Court on August 25,

2009. The Ohio Supreme Court declined to review the dismissal of CWRU on January 15, 2020.

A petition for a writ of Certiorari was denied by the United States Supreme Court on May 19,

2010. The order of the Cuyahoga County Court of Common Pleas staying the trial of this action

was vacated and the jury trial of this action was conducted on May 26, 2010. Prior to the trial of

this action motions had been filed by both Wallace and Halder to add personal claims against

third parties employed by CWRU, who were also liable for Wallace's death. The trial court

denied these motions.
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III. STATEMENT OF THE FACTS

This appeal arises from the Eighth District Court of Appeals refusal to review trial court's

refusal to permit the filing of third party claims in a wrongful death and survivorship action

predicated on negligence theories from the May 9, 2003, shooting death of Norman E. Wallace, a

thirty year old graduate student at Case Western Reserve University's (CWRU) Weatherhead

School of Management. The Court of Appeals decision is based on the fact the Notice of Appeal

in this case allegedly did not properly specify which trial court order was being appealed.

The assailant in this case, Biswanath Halder, desired to file third party claims against

certain CWRU employees for their roles in causing Mr. Wallace's death. The shooting occurred

in the Peter B. Lewis Building. Norman was a 2004 candidate for a Master's in Business

Administration (MBA). Norman was a student leader and the only African American male in the

class of 2004, a longtime academic standout and newly elected president of the Black MBA

Student Association.

Biswanath Halder moved to add third party claims for contribution against CWRU

employees who had provoked him into the rampage that resulted in the shooting of Norman

Wallace. The trial court issued the following ruling on Halder's motion:

10-22-07. DEFENDANT BISWANATH HALDER'S MOTION FOR LEAVE TO
JOIN THIRD PARTY DEFENDANTS (FILED 8-16-07) IS DENIED.

DEFENDANT HALDER'S THIRD PARTY COMPLAINT ASSERTS CLAIMS
OF CONTRIBUTION AGAINST THREE CASE WESTERN RESERVE
UNIVERSITY EMPLOYEES. DEFENDANT HALDER CLAIMS THAT THE
INDIVIDUALS HE SEEKS TO JOIN IN THIS ACTION DESTROYED HIS
CYBER PROPERTY. HE FURTHER ASSERT THAT HE WOULD NOT HAVE
GONE ON A SHOOTING RAMPAGE AT THE UNIVERSITY, WHICH
RESULTED IN DECEDENT NORMAN WALLACE'S DEATH, HAD THESE
INDIVIDUALS NOT DELETED HIS INTERNET FILES. TAKING AS TRUE
DEFENDANT HALDER'S ALLEGATIONS THAT THESE INDIVIDUAL
DESTROYED HIS CYBER PROPERTY, THE COURT FINDS THAT
DEFENDANT HALDER HAS NO RIGHT OF CONTRIBUTION FROM
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OTHERS FOR COMMITTING THE MURDER OF NORMAN WALLACE.
CLMMH 10/23/2007 NOTICE ISSUED

Prior to trial, Plaintiff also moved to add claims against third parties. The trial court also

denied Plaintiff's motion.
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IV. STANDARD OF REVIEW

Appellate review of denial of a motion for leave to file a third party complaint, where

denial is predicated on a determination that the movant has no right of contribution and of

whether an appellate court's jurisdiction has been properly invoked, questions of law, is de novo

for the reason, questions of law are reviewed de novo. See, George Ford Construction, Inc. v.

Hissong, 2006-Ohio-919 (Summit County App. Ct. March 1, 2006).
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V. ARGUMENT IN SUPPORT OF PROPOSITIONS OF LAW

A. THE TRIAL COURT VIOLATED ITS DUTY TO BISWANATH HALDER, A
PRO SE LITIGANT, WHEN IT DENIED HALDER'S MOTION FOR LEAVE TO
FILE A THIRD PARTY COMPLAINT AGAINST CWRU EMPLOYEES WHO
HAD PROVOKED HIM INTO THE SHOOTING RAMPAGE THAT RESULTED
IN THE DEATH OF NORMAN WALLACE

Under Ohio law individuals owe a duty of ordinary care to others. Perry v. Easta.reen

Realty Co., (1978) 53 Ohio St.2d 51; also see, Prosser on Torts (e ed. 1971) at 372. When a

breach of the duty of ordinary care is the proximate cause of hann to another, everyone

responsible for this breach is jointly and severally liable to the injured party. See, R.C. 2307.25.

In this action Biswanath Halder was alleged to have pulled the trigger on the firearm that

caused Norman Wallace's death. At issue is whether Halder should have been permitted to

implead other tortfeasors whose actions directly contributed to Halder pulling the trigger.

In determining whether Halder had a right to implead other persons, it should be noted

that Halder was a pro se litigant.

Judges owe pro se civil litigants specific duties during the pre trial motion phase of a civil

action.

Before an individual's "day in court" arrives, he must navigate the often complicated and

tedious pre-trial pleading process. This process is undoubtedly unfamiliar to most lay people. In

many cases it creates a hurdle that unrepresented parties must overcome to have their cases

decided on the merits. Accordingly, the Supreme Court has recognized the potential for abuse

and the unfair possibility of a pro se litigant's case being dismissed for procedural violations

rather than on its merits.
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In Haines v. Kerner, 404 U.S. 519 (1972) the Supreme Court held that judges should

liberally construe pro se civil litigants' pleadings by asserting in that case:

We cannot say with assurance that under the allegations of the pro se complaint,

which we hold to less stringent standards than formal pleadings drafted by

lawyers, it appears "beyond doubt that the plaintiff can prove no set of facts in

support of his claim which would entitle him to relief."

Haines, suyra (emphasis added).

Judges' inconsistent treatment of pro se litigants during pretrial motions inhibits these

litigants' access to the judicial system. Such treatment also leads to inconsistencies among

jurisdictions and contributes to the barriers facing pro se litigants in the pre-trial process. Failing

to educate these unrepresented litigants of the fatal effects of certain procedural requirements,

such as the intricacies of the summary judgment rule, effectively denies them their right to be

heard and impedes an adjudication of their cases on the merits. Courts must provide enough

assistance to pro se litigants to ensure that the litigants' rights of access to the courts are

protected while maintaining judges' impartial roles in an adversary system. "How to Treat

Fools" 25 J. Legal Prof. 167, Edward M. Holt. The trial judge here failed to provide any

assistance whatsoever to Mr. Halder.

Although the law allows for the liberal construction of pleadings and motions filed pro

se, "a pro se litigant is presumed to have knowledge of the law and correct legal procedures so

that he remains subject to the same rules and procedures to which represented litigants are

bound." Sherlock v. Myers, 9"' Dist. No. 22071, 2004-Ohio-5178, at ¶3 (citing Kilroy v. B.H.

Lakeshore Co., 111 Ohio App. 3d 357, 363 (1996)). Thus, a pro se litigant is held to the same

standard as a party who is represented by counsel.



It was error for the trial court not to liberally continue Halder's third party claim and

provide him with an opportunity to prove a set of facts that would have implicated CWRU

employees personally in the death of Norman Wallace. Failing to accord Halder the latitude to

which he was entitled as a pro se litigant deprived Brian Wallace of the opportunity to file direct

actions against these CWRU employees.

From the facts set forth below, it was error for the trial court to conclude that there was

no set of facts from which Halder could state a claim.

From 1996 to 1999 Biswanath Halder was enrolled as a graduate student at the CWRU

Weatherhead School of Management. After his graduation in 1999, Halder continued his studies

at CWRU by enrolling in the MBA Plus program for the fall 1999 and spring 2000. As part of

his studies, he used the computer lab on CWRU's campus. Halder was known to cause problems

in the computer lab. On occasion, Halder logged onto up to three computers in the lab at one

time, thereby preventing computer access to other students. On another occasion, a female

student complained that Halder was harassing her in the lab, insisting she proofread his personal

documents. In July 2000, Halder discovered that his email account had been hacked into, and all

his computer files had been deleted. Halder accused Shawn Miller, a computer technician

employed by CWRU, as the individual whom he believed had hacked into his computer and

deleted his life's (intellectual) work

In June 2001, Halder sued Shawn Miller in the Cuyahogo County Court of Common

Please, claiming he hacked into Halder's website. CWRU, even though not a party to the matter,

provided a defense for Miller since the incident was directly related to his employment with

CWRU, and Miller also counterclaimed for defamation of character and intenetional inflciton of

emotional distress. When Miller was sued, he spoke to Marion Hogue, Dean of Students at



CWRU. Hogue had CWRU defend Miller and fight Halder's claims, and referred Miller to the

University's legal counsel. Hogue did not provide any counsel or assistance to Halder even

though a CWRU personnel had destroyed his files.

Halder was a pro se litigant for much of his case, giving him direct personal involvment

with the University attorneys. Halder also continued to live at the same address, near many

CWRU students, and he discussed it with his neighbors, CWRU law students, who in turn

discussed it with other CWRU students and employees. Rather than undertake an approprate

investiagation of Halder's accusations that a CWRU employee had destroyed his lifes work,

CWRU wrote Halder a letter in Novennber 2001 abruptly terminating his computer lab

privileges over a spam email that Halder did not send. In May 2002, the University also

successfully fought Halder's motion to compel discovery and his motion to add the University as

a defendant. In January 2003, at Miller's behest, the court ordered Halder to delete statements

from his website - a further loss of Halder's intellecutual work - in a way that he thought denied

his due process. In Febuary 2003, when Miller's lawyer was insisting on Halder's compliance,

he protested to the court that he had been misinformed about his opportunty to respond.l

Significantly, CWRU also knew its employees had actually hacked into Halder's website

and intentionally provoked him. The record established that Chris Fenton, manager of the

Weatherhad computer lab, and his girlfriend, Janis Kaghazwala, also a CWRU employee, had

asserted their privilege against self incrimaintion at Halder's criminal trial in response to

questions concerning whether they had hacked into and destroyed Halder's website or posted

slerogato_ry information concerning Halder on his website.

1 The critical point is that even though Halder was no longer physically present on campus, the
contact between Halder and his institution enemy was substantial, ongoing and recent. In fact
during oral argument in the Court of Appeals counsel for CWRU stated CWRU is an inner city
urban campus and Halder resided within in area directly adjacent to CWRU.
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In May 2002, while Halder was struggling to add CWRU and other defendants to his

lawsuit, Halder told CWRU law student Paul Helon that if he lost the court battle he would "fuck

those fuckers up." Halder even clearly made a gesture with his hand as a gun, showing he was

going to shoot the people at CWRU Weatherhead School if he lost his appeal. Helon was so

concerned for Miller's safety that he sought out Miller and told him about Halder's threat.

Miller then reported the threat to his CWRU supervisor Roger Bielefield,2 saying "apparently

Halder is interested in killing us." Bielefield merely told Miller not to worry and that Halder

"probaby would not do anythng." However, Miller's concern for his safety did not dissapate.

Although Bielefeld received a letter from Halder, he met only once with Halder.

Bielefeld provided Halder with absolutely no investigatory informaton Halder requested of him.

Bielefeld also received an August 27, 2000 email from Halder broadcast to the University at

CWRU stating that the "evil man" Shawn Miller, an employee of CWRU Weatherhead School,

deleted in a few seconds everything it took Halder a lifetime to create.

Since the death threat by Halder was prefaced on Halder losing his civil appeal in his case

with Miller which was being defended by CWRU, Miller's concern for his safetly dramatically

elevated in late April 2003 when Halder lost his appeal. At that time Miller was so concerned

Halder would try to seriously physcially harm him, that he even went to his residential police

force, the Cleveland Heights Police Department, for protection. He did this since CWRU and

Bielefeld had done nothing to protect him from Halder. Miller also made his immediate

supervisor at CWRU aware of these threats. Miller also told his co-worker Chris Fenton of the

Weatherhead Computer Lab of Halder's threat soon after he learned of it. Based on his review

of the computer trail evidence, Miller believed Fenton was actually the person who had hacked

z Bielefeld is CWRU's Director of Research Computing and Information Technology at the
Weatherhead School of Management.
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into Halder's computer and maliciously deleted the files that contained Halder's perceived life

work.3

Thus, many managerial, supervisor, and employee personnel at CWRU were on actual

notice of the direct threat of deadly harm at the Weatherhead School by Halder should he lose his

civil appeal. Further, CWRU employees (Chris Fenton and Janis Kaghazwala) had acutally

hacked into Halder's website and intentionally provoked Halder.

In ruling on Halder's motion to file a Third Party Complaint, the trial court should have

taken into account the special nature of the academic enterprise and the special nature of risk that

is attendant to this enterprise. Professor Helen DeHaven, who has undertaken an in depth study

of rampage shootings in higher education, made the following pertinent observations with

respect to several such circumstances in this case:

First, the analysis ... adopted by the court does not take account of the special

nature of the academic enterprise, nor the nature of the risk involved. Respect for

intellectual work of others is a traditional academic value about which there is a

high level of consensus in the academic community. It is a necessary component

of academic freedom and scholarly productivity. It is common to all academic

communities, especially high-ranking research universities like CWRU. When the

college or university guards and implements such a value for the scholarly

3 Chris Fenton lived with girlfriend, Janis Kaghazwala, who was another CWRU employee. An
investigation conducted by Halder's attorney in his lawsuit against Miller uncovered the
telephone number from which Halder's computer was hacked, and this number was traced to the
home of Kaghazwala. In March 2002 Halder moved to join Weatherhead School of
Management into his lawsuit, and attempted to compel discovery from Weatherhead. CWRU
opposed both motions and both were denied. In May 2002 Halder moved to join Kaghazwala,

and that motion was also denied.

During Halder's trial for murder in 2005, Miller, who admitted that he hated I--lalder;

testified that he figured out the identity of the culprit after his deposition was taken in Halder's
civil lawsuit and that he revealed Chris Fenton's name to his attomey. At the murder trial both
Fenton and Kaghazwala asserted their privilege against self incrimination when asked about the
hacking. After the trial, CWRU fired both of them.
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community (and, in terms of the business model trades on it), it is to be expected

that it will maintain professional standards of conduct and accountability in the

computer labs where intellectual work is pursued. If a person's intellectual work

is nevertheless deliberately destroyed [as in Halder's case], a college or university

should be at least as diligent in discovering the culprits as defending against false

complaints. If it negligently fails to take appropriate action, its inattention can

contribute to significant disorder and dysfunction not least by disappointing the

legitimate expectations of its students with respect to the safety of their work.

Second, the analysis [by the trial court in granting CWRU's motion for summary

judgment against Appellant] does not take into account the special risks of

academic life. Scholars may become deeply disturbed over issues involving their

intellectual work product. In the [Norman E.] Wallace litigation, the University

made much of the fact that Halder had no history of violent or criminal behavior

and was not known to own a gun, but the same can be said of most academic

rampagers, few of whom make direct threats. Guns are easy to obtain. Every

rampage killer also has obtained his weapons quickly and lawfully. Murders that

occur as a result of academic-related conflicts are most likely to occur at the

Institution, not at the victim's home or some other place. In a rampage, innocent

people are always hurt. Given the academy's experience with violent graduate

students, a reasonable jury might find that a prudent college or university should

take it seriously when a student with known grievances and frustrations about the

destruction of his work actually threatens to kill those responsible. A jury might

well find it imprudent for a school to let its employees treat threats by students as

purely personal conflicts, with only personal safety implications. On the other

hand, it is both prudent and consistent with a school's educational mission to

discourage threatening behavior.

Third, the premises liability analysis [undertaken by the trial court in this

case] elevates location over relationship in a way that does not necessarily

comport with the realities of the situation. In terms of the foreseeability of his

attack on the school, the analysis adopted by the court placed far greater emphasis

on the fact that Halder left campus in August 2000 than on the substantial, and

increasingly negative, relationship that continued through his litigation against the

University and its personnel.

Helen DeHaven, The Elephant in the Ivory Tower: Rampages in Higher Education and the Case

for Institutional Liability, J. of College and Inst. Law, at 601-603 (footnotes omitted).
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To summarize this evidence, the record on established that a CWRU computer lab

employee deliberately hacked the website of Halder in July 2000, while Halder was still a

student in good standing at the University. Halder thereafter engaged in a protracted dispute

with CWRU right up until the time of the shooting of Appellant's decedent. Halder sent

broadcast emails, filed complaints with University and law enforcement officials concerning his

grievances against CWRU, and eventually filed litigation against CWRU employee, Sean Miller.

CWRU financed Miller's defense, and also successfully fought Halder's attempt to obtain

discovery and join CWRU in the action. Halder communicated death threats to CWRU that were

of such a disturbing nature that law student Phil Helon warned Shaw Miller, who then reported

the threats to his supervisor in the computer lab. Later, upon Halder's case against Miller being

dismissed, Halder's threats produced such fear that Miller requested both through CWRU and

local police, additional security for his home and family. Critically, these activities occurred in

close proximity - there was no "lengthy gap between Halder's last contact with CWRU in

August 2000 and the shooting death of Norman Wallace in May 2003". Chris Fenton and his

girlftiend had actually intentionally provoked Halder by deleting his files. Deans Grant and

Bieldfeld shrugged off their personal responsibility despite personal knowledge of Halder's

precarious psychological state and the fact he had engaged in fear inducing behavior by

threatening Sean Miller. Halder should have been permitted to sue these parties and Wallace

afforded an opportunity to file direct claims.

B. TIRE COURT OF APPEALS MISCONSTRUED THE OPERATION OF

APPELLATE RULE 3(D)

In this matter the Court's Opinion states:

In his sole assignment of error, Wallace argues that the trial court erred when it

denied Halder's motion for leave to file a third-party complaint and ultimately,
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determined that Halder had no right of contribution from others for the wrongful

death of Norman Wallace.
We note that although Wallace's notice of appeal indicates that he is appealing

from the trial court's May 27, 2010 journal entry denying his May 25, 2010

motion to add John Does 6-8 as parties to this action, Wallace does not make any

argument in his merit brief addressing this decision. Rather, Wallace's arguments

in his sole assignment of error relate only to the trial court's decision denying

Halder's 2007 motion for leave to file a third-party complaint and concluding that

Halder had no right of contribution.
App.R. 3(D) provides, in pertinent part, that the notice of appeal "shall designate

the judgment, order or part thereof appealed from ***." Wallace's notice of

appeal only designates only the trial court's order denying his May 2010 motion

as the order or judgment appealed from.
It is axiomatic that the notice of appeal must specify the judgment being appealed.

See, App.R. 3(D); State v. Pond, Cuyahoga App. No. 91061, 2009-Ohio-849. ¶4.

Therefore, we lack jurisdiction to consider any assignment of error regarding

Halder's 2007 motion and subsequent order denying said motion. See, Slone v.

Bd. Of Embalmers & Funeral Dirs, (1997), 123 Ohio App.3d 545, 704 N.E.2d

633; Parks v. Baltimore & Ohio RR (1991), 77 Ohio App.3d 426, 427, 602

N.E.2d 674 (holding that a court of appeals lacks jurisdiction to review a

judgment or order that is not designated in the notice of appeal).

App.R. 3(D) provides in pertinent part "[t]he notice of appeal ***shall designate the

judgment, order or part thereof appealed from ***" App R 3 must be construed in light of the

purpose of a notice of appeal, which is to notify qypellees of the appeal and advise them of `iust

what a ellants*** [are] undertaking to appeal from." Parks v. Baltimore & Ohio RR (1991), 77

Ohio App.3d 426; 428, citations omitted.

A court has complete control over its interlocutory orders until the entry of a final

judgment into which they are merged. An appeal from the final judgment would therefore, bring

up all interlocutory rulings affecting the rights finally adjudged.*** All interlocutory orders and

decrees are merged in the final judgment.' 9 Moore, supra, at 194-196, Section 110.18; see, also,

id., 49-54, Section 110.08[1]; ***.") and DiLacqua v. DiLacgua (1993), 88 Ohio App.3d 48, 57

("interlocutory orders are no immediately appealable: `Since they are not final orders, as defined
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in R.C. 2505.02, interlocutory orders are not appealable under R.C. 2505.03. This does not mean

that they are not appealable at all. Claimed prejudicial error with respect to an interlocutory

order may be reviewed on appeal after a judgment, decree, or final order is entered in the case in

which the interlocutory order was entered.' Whiteside, Ohio Appellate Practice (1991) 34-35.").

Also see, Horner v. Toledo Hospital (1993) 94 Ohio App.3d 282.

Appellant Rule 3(D) states a notice of appeal must designate the judgment, order or part

thereof appealed from. Here, Appellant appealed from the May 27, 2010, final judgment. All

previous orders including the order denying Halder the right to contribution were merged into the

May 27, 2010 judgment. The denial of Halder's motion for contribution and Appellant's request

to add John Does is essentially the same issue. Here persons from whom Halder's sough

contribution are the same persons Appellant sought to add as John Does.

It is a miscarriage of justice to not construe App. Rule 3(D) in its intended light, which is

to place Mr. Halder on notice of the grounds for appeal. The Notice of Appeal indicated that it

was from the May 27, 2010 final judgment into which all interlocutory orders were merged.

Halder was clearly aware from the notice and its reference to adding John Does that the appeal

concemed the addition of the culprits who provoked him as parties to this action. To merely

sidestep this critical issue is a miscarriage of justice.
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VI. CONCLUSION

The trial court erred in denying Halder's motion to file a third party claim and PlaintifPs

motion to add John Does. The Court of Appeals misconstrued the operation of Appellate Rule

3(D) in refusing to grant review of the trial court's action.

The Appellate court should be reversed and this matter remanded for a contribution

hearing under R.C. 2307.26 among all implicated CWRU employees, Fenton, Kaghazwala, Dean

Bielefeld and Dean Grant as defendants.

Respectfally submitted,

n _ 0

Percy Squi e, s ^(0022010)
Percy Squ e Co LC
514 S. High Str t
Columbus, Ohio 43215
614-224-6528 Telephone
614-224-6529 Facsimile
psquiregsp-lawfirm com

COUNSEL FOR APPELLANT,
-HRIAN WAL-LAC-E
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OF THE ESTATE OF NORMAN WALLACE

BEFORE: Keough, J., Gallagher, P.J., and Rocco, J.
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KATHLEEN ANN KEOUGH, J.:

In this consolidated appeal, plaintiff-appellant/cross-appellee, Brian

Wallace, Administrator of the Estate of Norman Wallace ("Wallace"), appeals the

trial court's decision denying defendant-appellee/cross-appellant, Biswanath

Halder's ("Halder"), motion for leaveto join third-party defendants. Halcler also

filed a notice of appeal, which this court determined was a timely-filed cross

appeal.

In 2006, Wallace filed a wrongful death complaint alleging that Halder

was civilly liable for the death of Norinan Wallace. In 2007; Halder filed a

motion for leave to join third-party defendants, seeking to join three Case

Western Reserve University ("C.WRU'°)employees as third-party defendants in

the wrongful death action. He claimed that these individuals hacked into his

computer accounts at CWRU and destroyed his cyber property. He further

asserted that he would nothave committedthe violent actions at CWRU in 2003

had these individuals not deleted his computer files. Based on the alleged

conduct of these three individuals, Halder asserted a claim of contribution

against them for any judgment rendered against him. The trial court denied

Halder's motion, finding that he "ha[d] no rightof contribution from others for

committing the murder of Norman Wallace."
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In 2010, following a jury trial, Halder was found civilly liable for the death

of Norman Wallace and judgment was rendered in favor of Wallace against

Halder in the amount of $3.8 million dollars.

APPEAL NO. 95341: HALDER'S APPEAL

Although Halder filed a notice of appeal, he failed to file a brief in support.

Therefore, Halder's cross-appeal is dismissed pursuant to App.R. 18(C).

Accordingly, Halder's appeal is dismissed.

APPEAL NO. 95324: . WALLACE'S APPEAL

In his sole assignment of error, Wallace argues that the trial court erred

when it denied Halder's motion for leave to file a third-party complaint and

ultimately, determined that Halder had no right of contribution from others for

the wrongful death of Norman Wallace.

We note that although Wallace's notice of appeal indicates that he is

appealingfrom the trial court's May 27, 2010 journal entrydenying his May 25,

2010 motion to add John Does 6-8 as parties to this action, Wallace does not

make any argument in his- merit brief addressing this decision. Rather,

Wallace's arguments in his sole assignment of error relate only to the trial

court's decision denying Halder's 2007 motinn for ie-ave to file a thfr:d-party

complaint and concluding that Halder had no right of contribution.
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App.R. 3(D) provides, in pertinent part, that the notice of appeal "shall

designate the judgment, order or part thereof appealed from ***:' Wallace's

notice of appeal only designates only the trial court's order denying his May2010

motion as the order or judgment appealed from.

It is axiomatic that the notice of appeal must specify the judgment being

appealed. See App.R. 3(D); State v. Pond, Cuyahoga App. No. 91061,

2009-Ohio-849, ¶4. Therefore, we lack jurisdiction to consider any assignment

of error regarding Halder's 2007 motion and subsequent order denying said

motion. See Slone u. Bd. of Emiialmers & Funeral Dirs. (1997), 123 Ohio App.3d

545, 704 N.E.2d 633; Parks v. Baltimore & Ohio RR. (1991), 77 Ohio App.3d 426,

427, 602 N.E.2d 674 (holding that a court of appeals lacks jurisdiction to review

a judgment or order that is not designated in the notice of appeal).

Accordingly, Wallace's. appeal is dismissed.

Appeals dismissed.-

It is ordered that appellee recover from appellant costs herein taxed.

The court finds there were reasonable grounds for this appeal.

It is ordered that a special mandate be sent to said court to carry this

judgm.ent into execution.
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A certified copy of this entry shall constitute_the mandate pursuant to

Rule 27 of the Rules of Appellate Procedure.

KATHLEEN ANN KEOUGH, JUD)GE

SEAN C.GALLAGHER, P.J.,, and
KENNETH A. ROCCO, J., CONCUR
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Court of Appeals of Ohio, Eighth District
County of Cuyahoga

Gerald E. Fuerst, Clerk of Courts

BRIAN WALLACE, ADMIN.

Appellant COA NO. LOWER COURT NO.
95324 CP CV-591169
95341 CP CV-591169

COMMON PLEAS COURT

-vs-

BISWANATH HALDER, ET AL.

Appellee

Date-03/14/11

MOTION NO. 442361

MOTION BY APPELLANT/CROSS APPELLEE, BRIAN WALLACE, ADMINISTRATOR OF THE ESTATE
OF NORMAN WALLACE, FOR RECONSIDERATION IS DENIED.

APPELLANT ARGUES THAT THE "NOTICE OF APPEAL INDICATED THAT IT WAS FROM THE MAY
27, 2010 FINAL JUDGMENT INTO WHICH ALL INTERLOCUTORY ORDERS WERE MERGED." TO
THE CONTRARY, THE NOTICE OF APPEAL INDICATED THAT THE APPEAL WAS TAKEN FROM
THE MAY 27, 2010 JOURNAL ENTRY DENYING APPELLANT'S MAY 25, 2010 MOTION TO ADD JOHN
DOES 6-8, WHICH WAS THE JOURNAL ENTRY ATTACHED TO THE NOTICE OF APPEAL.

FURTHERMORE, APPELLANT MADE NO ARGUMENT ON APPEAL THAT THE TRIAL COURT ERRED
IN DENYING HIS MAY 25, 2010 MOTION. INSTEAD, APPELLANT'S ARGUMENTS CONCERNED
APPELLEE/CROSS-APPELLANT, BISWANATH HALDER'S 2007 MOTION FOR LEAVE TO JOIN
THIRD-PARTY DEFENDANTS.

FINALLY, CONTRARY TO APPELLANT'S ASSERTION IN HIS MOTION FOR RECONSIDERATION
THAT THE TWO MOTIONS TO ADD PARTIES WERE "ESSENTIALLY" THE SAME AND SOUGHT TO
JOIN THE SAME PERSONS, WE FIND THAT ONLY ONE PARTY WAS SIMILAR TO BOTH HALDER'S

AND APPELLANT'S MOTION.

ACCORDINGLY, APPELLANT'S MOTION FOR RECONSIDERATION IS DENIED.

Presiding Judge SEAN C. GALLAGHER,
Concurs

Judge KENNETH A. ROCCO, Concurs

RECEIVED FOR FILING

MAR 14 Z011
GERALD E. FUERST
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