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Why This Is a Case of Public or Great General Interest

This case involves a straightforward issue:

Does the statutory standard for political subdivision immunity — willful,

wanton, and reckless — vary for each political subdivision depending

on their internal department policy?

The answer to this questions doesn’t just affect the financial security of
Ohio’s political subdivisions at a time when they are struggling for purchase on
firm financial ground. It directly affects the safety of Ohio’s citizens and the
equal application pf the law.. All of which are threatened by the Fifth Appellate
District’s decision that local departmental policy can define the contours of
statutory immunity established by the General Assembly. That is why Canton
and James CoOmbs urge this Couft to accept discretionary jurisdiction of this
case and establish a bright-line rule that the General Assembly, not political
subdivisions, determines the standard for immunity under R. C. 2744.

'This case began when firefighter Coombs was driving to a house fire
with flashing lights and air horn (the siren became disabled shortly after leaving
the station) on a clear day, in light traffic, through a red light that he thought
was green, at no more than five miles per hour over the speed limit, when his
fire truck struck a éar, injuring the appellee Grace Burlingame. Her husband
Dale Burlingame, who was driving, died in the accident.

Ms. Burlingame sued, and opposed summary judgment arguing there

was a jury question about whether Canton and Coombs were willful, wanton,



or reckless because he ran the red light, which, as a result, violated Canton’s
departmental policies. Relying on decisions from several Ohio appellate
districts, the trial court refused to consider Canton’s departmental policies in
determining whether Coombs was entitled to immunity under R.C. 2744. The
court correctly observed that although the results were tragic, Coombs was
“negligent at best” and determined that he was entitled to immunity because no
reasonable jury could determine he was willful, wanton, or reckless.

But the Fifth District reversed, holding “we do not agree” with the cases
;ited bﬁr the trial court and found that “Violation of departmental policy or of
traffic laws méy be a factor for the jury to consider in determining whether the
conduct of the defendants fose to the level of Wanton or reckless.”” Then the
court determined that violations of traffic statutes could be used to further
define statutory immunity. Next, the court brushed aside several factually
sifnilar cases provided by Canton, writing “each situation must be evaluated on
its own facts.”” And finally, the court devoted twb pages, including a quote
from Thoﬁlas Jefferson, discussing the fundamental right of a jury trial -a
right, it is safe to say, the trial court did not forget about — before concluding
that the Burlingames “could have an opportunity to present their case to a jury

who will decide whether Coombs was reckless.”

! Burlingame v. Burlingame, 5th Dist. Nos. 2010-CA0-124 & 2010-CA-130C, 2011~
Ohio-1325, at J 41.

¢ 1d. at q 53.

3 Burlingame, 2011-Ohio-1325, at q 62.



This decision. cannot be allowed to stand for several reasons, not the
least of which is that it cannot be reconciled with sound public policy. Canton,
like other citics, chooses to have departmental policies that hold its employees
to a higher standard than the immunity standard established by Ohio law. But
under the Fifth District’s holding, political subdivisions with strict policies are
more likely to be held liable in damages than those with lax policies.

This will force political subdivisions to chose between keeping
heightened departmental policies that protect the public but invite liability, and
eliminating them which will promote effective risk management but
coxﬁpromise ?ublic safety in the process. This Sophie’s Choice is one that
pohucal subd1v1510ns should not be forced to make, and one that the General
Assembly never intended. Forcing political subdivisions to chose violates sound
pubhc policy, common sense, and demands correction by this Court.

The Fifth District’s decision is also inconsistent with legislative policy.
The Genéral Assembly enacted R.C. Chapter 2744, stating that “the protections
afforded to politicél subdivisions and employees of poiitical subdivisions by
this act arc urgently needed in order to ensure the continued orderly operation:
of local governments and the continued ability of local governments to provide
public peace, health, and safety services to their residents.” And as this Court

tas observed, the “manifest statutory purpose of R.C. Chapter 2744 is the

+ Am. Sub. H.B. No. 176, Section 8, 141 Ohio Laws, Part 1, 1733,
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preservation of the fiscal integrity of political subdivisions.” This is true now
more than ever as political subdivisions suffer from decreased tax revenue and
declining, nearly extinct Local Government Funds. Even well-intentioned
public officials who care greatly about public safety will be forced to jettison
their heightened policy requirements in favor of the most lenient ones available
to avoid inviting liability.

The Fifth District’s decision also results in an unwarranted extension of
the law, and an unpredictable one at that. Allowing local department policy to
define the statutory standard for immunity effectively permits political
subdivisions fo determine Ohio law. Considering those policies vary from place
to place and from time to time, there would be no consistency in how the
statutory standard was applied by courts. |

| ther Ohio courts have refused to consider departmental rules in
determining the issue of immunity. For example, in Shalkhouser v. Medina, the
Ninth District held that “a violation of an internal departmental procedure is
irrelevant to the issue of whether appellees’ conduct constituted willful or

wanton misconduct.”® And there are several others.” This case therefore

5 Wilson v. Stark Cty. Dept. Of Human Servs. (1994), 70 Ohio St.3d 450, 453, 639
N.E.2d 105.

6 148 Ohio App.3d 41, 2002-Ohio-222, at ] 41.

7 Elsass v. Crocket, 9th Dist. No. 22282, 2005-Chio-2142, at { 25; Sanders v. Stover,
gth Dist. No. 89241, 2007-Ohio-62C2, at 1] 13-17; Rodgers v. DeRue (1991),75
Ohio App.3d 200, 205, 598 NL.E.2d 1312; Jackson v. Poland Township (Sep. 29, 1999),
7¢h Dist. Nos. 96 CA 261,97 CA 13, 98 CA 105.
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provides this Court with an opportunity to resolve what is now a conflict
among Ohio’s districts.’

Had Coombs not accidentally run a red light, his actions wouldn’t even
amount to negligence. Yet the Fifth District determined there was a jury issue
as to whether he was willful, wanton, and reckless. Not because of his actions,
but because of a violation of departmental driving policies and traffic statutes.

1f allowed to stand, plaintiffs can buttress their otherwise threadbare
claims with departmental policies to first dodge summary judgment and then
confusé a jury. That is, at least in cases where political subdivisions don’t first
purge their strict departmental policies and replace them with the most lenient
ones allowed by law or even eliminate them altogether. The Fifth District’s
decision will force political subdivisions to chose between financial security and
éublic safefy. As such, Canton respectfully requests that this Court accept
discretionary jurisdiction of this case and establish a bright-line rule that win
ensure public safety by allowing local governments to set higher standards
without being at greater risk of liability than political subdivisions that opt for

more relaxed policies.

8 The Fifth District, however, denied there was a conflict ostensibly based on this
Court’s decision in O’Toole v. Denihan, 118 Ohio St.3d 374, 2008-Ohio-2574, 889
N.E.2d 205, a case Canton cited in support of its argument. After all; that decision
cited Shalkhouser with approval in rejecting that there was a genuine issue of fact
regarding the issuc of recklessness based on the defendant’s violation of internal
policy and the OAC. But the Fifth District concluded that O’Toole was decided after
the conflicting cases and therefore controlled, but didn’t explain how.
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Statement of the Case and Facts

On July 4, 2007, at about 7:30 p.m., Canton firefighters were dispatched
to a house fire. The appellant James Coombs énd two other firefighters,
including a captain, rushed to the pumper truck.

Coombs, who was driving, immediately activated the truck’s lights and
sirens after pulling out of the station. Not long after that, the siren stopped
working. When Coombs could not reactivate the siren, the captain ordered
Coombs to slow down and use the air horn to alert motorists. Coombs never
exceeded 40 miles per hour in a 35 mile-per-hour zone.

As the fire truck continued south, it was daylight, the pavement was dry,
and the trafﬁ.c was light. Coombs saw the cross traffic stopped at an
approaching intersection. Coombs “continuous(ly])” and “repeatedly” activated
the air horn. The air horn was so loud that a witness waiting at the intersectioﬁ
“knew” that a safety vehicle “must be approaching the intersection” and that it
was not safe to enter fhe intersection.

Coombs thought he saw his light turn green. But it didn’t, it was red,
and 2 van that was facing cast entered the intersection attempting to turn north.
Coombs saw the van pull into the intersection and tried to avoid hitting by
swerving left of center, but was unsuccessful, and hit it on the driver’s side. The
driver, Dale Burlingame, whose blood alcohol level was .07 and was not
wearing his seafbelt, died at the scene, and his wife Grace, who was in the

passenger’s seat, was injured.



Ms. Burlingame sued Coombs and Canton in the Stark County Court of
Common Pleas, alleging that they were willful, wanton, and reckless in causing
the accident. She also sued her husband’s estate, alleging that Dale was
negligent. Dale’s Estate denied that allegation and cross-claimed against
Canton, alleging the same clairﬁs as Ms. Burlingame.

Ms. Burlingame opposed summary judgment, not so much because the
facts demonstrated that Coombs might be willful, wanton, or reckless, but
because his violation of a traffic statute and several departmental policies should
also be considered. The trial court rejected this approach, correctly determinung
Coombs was “negligent at best,” and therefore entitled to immunity as a matter
of law.

On appeal, the Fifth District reversed, holding that a “[v]iolation of
departmental policy or of traffic laws may be a factor in determining if an
employee of a political subdivision is entitled to immunity under R.C. 2744.”
The court then held that the plaintiffs should “have an opportunity to present
their case to a jury who will decide whether Coombs was reckless.”

Canton and Coombs now seek this Court’s discretionary review.

® Burlingame v. Burlingame, 5th Dist. Nos. 2010-CA0-124 & 2010-CA-130, 2011-
Ohio-1325, at  41.
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Law and Argument
A.  First Proposition of Law

A violation of internal department policy is not relevant to whether the

actions of an employee of a political subdivision are willful, wanton, or

reckless under R.C. 2744.

A political subdivision is immune from liability under R.C.
2744.02(B)(1)(b) if “a member of a municipal corporation fire department ...
was operating a motor vehicle while engaged in ... answering any other
emergency alarm and the operation of the vehicle did not constitute willful or
wanton misconduct.” Similarly, under R.C. 2744.03(A)(6)(b) employees of
political subdivisions are immune unless their “acts or omissions were with
malicious purpose, in bad faith, or in a wanton or reckless manner[.]” Those
standards are “functionally equivalent” to one another."

Thét statutory standard, established by the General Assembly, cannot be
modified by political subdivisions that choose to have stricter policies for its
employees. Thislwould be an unwarranted extension of the law that has been
rejected by several of O.hio’s appellate districts. For example, the Ninth.
District Court of Appeals held that a violation of an Akron police department
rule governing responses to emergency calls “is not relevant to the issue of

whether the officer’s conduct constituted reckless behavior.”"!

1 E.g., DeMartino v. Poland Local School Dist., 11th Dist. No. 10 MA 19, 2011-Ohio-
1466, at  54.

1 Elsass, 2005-Ohio-2142, at q 25; See also, Sanders, 2007-Ohio-6202, at §§ 13-17;
Rodgers, 75 Ohio App.3d at 205.
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Federal courts have also rejected this type of approach in similar cases.
Just as R. C. 2744 provides plaintiffs the right to recover for certain state-law
claims, 42 U. S. C. § 1983 allows plaintiffs to recover for constitutional
violations. And like plaintiffs advancing claims under R. C. 2744, plaintiffs
alleging § 1983 claims have attempted to use violations of departmental rules in
proving constitutional violations.

But federal courts have had no difficulty recognizing the difference
between the standard for recovery contemplated by § 1983 and the role of
departmental rules. The Sixth Circuit Court of Appeals has held that “the issue
is whether [a police officer] violated the Constitution, not whether he should be
disciplined by the local ﬁolice force.”!? Put another way, the Seventh Circuit
Court of Appeals held that “§ 1983 protects plaintiffs from constitutional
violations, not violations of ... departmental regulations and police practices.” "
The United States Supreme Court held simply, “We thought it obvious that the
Fourth Amendment’s meaning did not change with local law enforcement
practices — even practices set by rule.””

The reasons federal courts also reject plaintiffs’ attempts to maneuver

around immunity by citing departmental rules are equally as applicable here.

12 Sumith v, Freland, 954 F.2d 343, 347~348 (6th Cir. 1992).

13 Thompson v. City of Chicago, 472 F.3d 444, 454 (7th Cir. 2006), quoting Scott v.
Edinburg, 346 F.3d 752, 760 (7th Cir. 2003).

" Virginia v. Moore, 553 U.S. 164, 172, 128 5.Ct. 1598, 170 L.Ed.2d 559 (2008).
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The Supreme Court concluded that because police rules, practices and
regulations vary from place to place and from time to tme, they arc an
unreliable gauge by which to measure the reasonableness of police conduct
under the Fourth Amendment.”

The problem with using varying departmental regulations to define the
contours of a § 1983 violation is that it forces political subdivisions to choose
between risk management and public safety, a point stated perfectly by the
Sixth Circuit and which can’t be improved on by Canton:

A city can certainly choose 1o hold its officers to a higher standard

than required by the Constitution without being subjected to

increased liability under § 1983. To hold that cities with strict

policies commit morxe constitutional violations than those with lax

policies would be an unwarranted extension of the law, as well as

2 violation of common sense. [That] position, if adopted, would

encourage all governments to adopt the least restrictive policies

possible.** '

Political subdivisions do not determine constitutional law, and they
should not be allowed to determine state law either. But that will be the case if
the Fifth District’s decision is allowed to survive. And by allowing local policy

to define a statutory standard, the Fifth District has, as the Sixth Circuit

correctly observed, encouraged political subdivisions to adopt the least

5 Wyen v. United States, 517 U.S. 806, 815-816, 116 S.Ct. 1769 135 L.Ed.2d 89 (1996).
(Though that case involved the constitutionality of searches and not excessive force
both inquiries involve the «reasonableness” standard, and therefore, the Seventh
Circuit was “confident” that the Court would “veach the same conclusion.”
Thompson, 472 F.3d at 455.)

16 Smith, 954 F.3d at 347-348.
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restrictive policies possible, which will not only compromise public safety, but
have a chilling effect on the ability of safety forces to respond to emergencies.

The Fifth District even recognized the role of policies, which “are
designed to make emergency responses safer for the public ... [and] they also
exist for the protection of the firefighters .. ..”77 But the court’s inchoate
analysis failed .to address the crux of the problem: specifically, why political
subdivisions would choose to maintain those policies if plaintiffs can use them
to eviscerate the statutory standard for immunity.

The fact is, they won’t. That is the primary reason — though there are
many others, as set forth above - why this Court should accept jurisdiction of

this case.

B. Second Proposition of Law

A violation of traffic statutes is not relevant to whether the actions of an

employee of a political subdivision are willful, wanton, or reckless

under R.C. 2744.

The Fifth District also held that the violation of traffic statutes — in this
case, R. C. 4511.03 —is a factor to consider in determining whether the conduct
of a political subdivision employee rose to the level of wanton or reckless.

R. C. 4511.03 declares it is a minor misdemeanor for a driver of an emergency

vehicle to fail to proceed through a red light with due regard for the safety of

all persons using the street or highway.

YV Burlingame, 2011-Ohio-1325, at q 45.
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But the General Assembly has already rejected the application of that
traffic statute to statutory immunity for firefighters and police officers. That is
not the case with immunity to emergency medical technicians. According to
R.C. 2744.02(B)(1)(c), EMTs enjoy immunity as long as they are not willful and
wanton, have a valid commercial driver’s license, and “compl[y] with the
precautions of 4511.03 of the Revised Code.” Buc the General Assembly did
not include the application of R.C. 4511.03 to the immunity that applies to a
member of a fire department “proceeding toward where a fire is in progress.”
That section, R.C. 2744.02(B)(1)(b), only imposes the willful and wanton
standard to firefighters like Coombs.

That the General Assembly included the application of R.C. 4511.03 to
fhe duty required of EMTs in responding to emergency calls implies that the
General Assembly intended to exclude it from the duty required of firefighters.
As such, Canton requests that this Court accept jurisdiction of this proposition
of law and declare that traffic statutes are not relevant to the definition of

statutory immunity except where the General Assembly has declared otherwise.

C. Third Proposition of Law
A firefighter on an emergency call is entitled to immunity and not
reckless despite driving through a red light, when lights and air born
are activated, and be is driving less than five miles per bour over the

speed limit, in daylight, on dry roads, and in light traffic.

A political subdivision is immune from liability under R.C.

-12-



2744.02(B)(1)(b) as long as a firefighter, while responding to an emergency call,
was not operating the vehicle in a willful or wanton manner. Similarly, under
R.C. 2744.03(A)(6)(b) the firefighter will be immune if he did not act with
“malicious purpose, in bad faith, or in a wanton or reckless manner[.]” Wanton
and reckless conduct is defined as perversely disregarding a known risk."

Though sometimes a question for a jury, the standard for recklessness is
high, and summary judgment is appropriate where the actor’s conduct “does
not demonstrate a disposition to perversity.”"”

Here, without clouding the analysis with red herrings like departmental
poiicy and traffic statutes, the undisputed facts do not remotely defnonstrate a
jury issue.. Coombs, who was on an emergency call, drove with lights and air
horn, less than five miles per hour over the speed limit, on dry roads, in
daylight, in light traffic, but through a red light that he thought was green. If
Canton and Coornb.s are not entitled to immunity as a matter of law under
these facts, then the willful, wanton, and reckless standard slouches toward
negligence, a result the General Assembly would never have allowed.

This is exactly the kind of case the General Assembly had in mind when
it determined that the balance to be struck between the ability of political

subdivisions to have the funds to serve its citizens and the ability of a plaintiff

8 Thompson v. McNeill (1990), 53 Ohio St.3d 102, 104-105, 559 N.E.2d 705.
¥ (’Toole, 188 Ohio St.3d at § 75.
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to fully recover was the willful, wanton, and reckless standard. If political
subdivisions are denied immunity and required to continue with expensive
litigation in cases like this one, it will have a chilling effect on how police and
firefighters respond to emergency calls, all to the detriment of the public they
are trying to protect.

Conclusion

Canton and Coombs request that this Court accept discretionary
jurisdiction of this case and establish a bright-line rule prohibiting departmental
rules and traffic laws from being considered when determining immunity under
R. C. 2744. Doing so will preserve the willful, wanton, and reckless standard
established by the General Assembly and ensure their expressed policy behind
that standard: Preserving the fiscal integrity of political subdivisions. Perhaps
most important, it will promote public safety by not forcing political
subdivisions to choose between maintaining heightened policies and eliminating
them be;:ause they invite liability that more relaxed standards do not.

Respectfully submitted,

Zﬁﬂ! M?IEEITTOR
EVIN

R. I’HoMMEDIEU (0066815)
(Counsel of Record)
KrisTEN BATES AYLWARD (0030824)
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218 Cleveland Ave. S.W.
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kevin.’hommedieu@cantonohio.gov
Attorneys for appellants,
city of Canton and James Coombs
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Stark County, Case No. 2010-CA-00124 & 2010-CA-00130 | : 2

Gwin, P.J.

{11} Plaintiff-appellant Joseph_ Burlingame, as the representative of the Estate. of
‘Grace Burlingame, deceased, and defendant-appellant, Eva Finley, as the
representative of the Estate of Dale Burlingame, deceased, appeal a summary
judgment of the Court of Common Pleas of Stark County, Ohio, which found
defendants—appel!ees the City of Canfon and its employee James R. Coombs Il are
entitied to immunity from liability arising out of an accident between the decedent’s
véhicle and a Canton City fire truck. Appellant assigns a single error to the trial court:

{92)“9. THE TRIAL COURT ERRED WHEN IT  GRANTED
DEFENDANTS/APPELLEES’ MOTION - FOR SUMMARY JUDGMENT AS
RE_ASONABLE MINDS COULD CONCLUDE THAT DEFENDANTS/APPELLEES
OPERATED THE VEHICLE IN A WANTON, WILLFUL AND/OR RECKLESS
MANNER " |

| {ﬂ3} In the case before us, we are asked to decide whether appellees the City of
_Canton, and its employee James R. Coombs, || are entitled to immunity from I'iébiiity in
the operation of a fire truck that was ihvolved in an accident with the decedent’s van.
For the reasons that follow, we hold that based upon the record of the case befdre us,
reasonable minds could differ regarding whether th.ey are.
| {114} First, appellee the City of Canton has a complete defense to liability if, as
the tri.al court found, the operation of the fire truck was not willful or wanton, and it was
answering an emergency call. Similarly, the employees of the political subdivision such
‘as ap;ﬁellee_ Coombs are also immune unless the employee's acts or omissions were

done with malicious purpose, in bad faith, or in a wanton or reckless manner. R.C.



 Stark County, Case No. 2010-CA-00124 & 2010-CA-00130 : '3

2744.03 (A)(G)(b)'._ Second, fraffic statutes and depa_rtnﬁentaﬂ policies are factors a jury
may.consider in deterrhining whether Coombs' actions were reckless. Accordingly,
“under the facts presented o the trial court, whether Coombs’ conduct in the operation of
the fire truck on July 4, 2007 rose to the level of willful or wanton is a genuine issue of
material fact for a jury to decide.

{115} Accordlngly, we reverse the judg ment of the. trial court.

l. Relevant Background

{16} On Feb_ruary_ 19, 2009, Grace Burlingame, filed suit seeking to recover
money dameges for the personal injuries that she suffered in a catastrophic collision
that occurred on July 4, 2007 at the intersection of Cleveland Avenue and 18th Street,_
N.W. in the City of Canton. Burlingame named as Defendants, Joseph Burlingame,
Executor of the Estate of Dale Burllngame deceased, as well as the Clty of Canton, the
Canton City Fire Department, James R. Coombs, Il and Motorists Insurance Group.!
Burlingame filed a cross-claim against the Canton City Flre-Department, the City of
Canton, James R. Coombs, Il and the Canton City Fire Department seeking damages'
for the wrongful death of Dale Burlingame as a result of the acmdent of July 4, 2007.
The C|ty of Canton, James R. Coombs, Il and the Canton City Fire Department flled an
Answer to that cross-claim and included, among its affirmative defenses, that they were
entitled fo sll the immunities, pﬁviieges and defenses granted to them pursuant to
- Chapter 2744 of the Ohio Revised Code. The City, Coombs and the Canton City Fire

~ Department cross-claimed against the Estate of Dale Burlingame and claimed that they

" The claim against Motorists was that it should be required to set forth its subrogated claim to the extent
that it had one. ' '
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were entitled to _be indemnified for his alleged negligence. The City also sought to
recover damages for the Iess thet it suffered to its fire truck.

{97} The trial court decided-this case in appellees favor by summary judgment.
We, therefore, construe'the following facts from the record (which include depositions,
tran_scripts,.affidavits, pictures, accident reports and the pleadings) in the light most
‘favorable to appellants. O'Toole v. Denihan, 118 Ohio St.3d 37.3, 889_.N.E.2d 505,
2008-Ohio-2574 at 5. (Citing State ex_rel. Zimmerman v Tompkins (1996), 75 Ohio
St.3d 447,448 663 N.E.2d 639). |

{18} On July 4, 2007, Appeliants Grace and Dale Burhngame were heading
home after enjoying a family plcnlc at their granddaughters house On their route
home, Appellants were stopped at the red light at 18th Street, N.W., and Cleveland Ave,
N.W. in Canton. When his light turned green, Mr. Burlingame slowly pulled his vehicle
into the intersection to make a left turn. (Affidavit of Brooke James, filed by the City of.
Canton and Coombs_ in support of their Motion for Summary Judgment). Almost
immediately, the Burlingames’ vehicle was violently struck by Appellees’ 20-ton fire-
truck.trav-e'ling at 40 n'iphr from a perpendicular direction.- (Deposition of James R,
_'Coombs, Il at 46). Mr. Burlingame was kilied_instantly; Mrs. Burlingame sustained
serious personal injuries and later died from those injuries.

{119} The traffic signals in Canton, like many other large cities, have a device
known as a “preemption system,” that overrides the usual traffic light pattern.r When
properly initiated, thi_s system affords an emergency vehicle a favored status .(green

Iig'ht) at an intersection. (Deposition of Douglas E. Serban, City of Canton, Electronic
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Computer Specialist at 12; 13; Coombs at 32, 44, and 45). 1t is the siren that initiates
the preemption system, hot a horn or other device.- (Serban at 19).

{10} Coombs, who was driving, immediately activated the .fire trucks lights and
siren after pulling out of the station. As he drove south on Cleveland Avenue, the siren
etopped working just south of the 22" Street intersection. When Coombs could not
s.uccessfully reactivate the siren, Captain Rick Sacco who was in the passenger seat of
the fire truck ordered Coombs to slow down and use the truck's air horn to alert
fnotorists

{111} Testlmony was presented that the City of Canton had trained its flreflghters
to stop at red lights even when responding to emergency calls. (Deposmon of Jerry
Ward, firefighter with the City of Canton, City e'mployee for 21 years at 9). In addition,
the firefighters were trained that, if the siren malfunctioned during a run, o convert the
emergency response into a non-emergency. (Ward, supra at 14). In the case at bar,
Coombs continued to proceed in an emergency response mode in spite -of the
malfunctioning siren. _(Ward, supra at 15).

{112} As Coombs approached the intersection on a red light, he could see the
cross-traffic stopped on 18™ Street. (Sacco at 51; 52). An ambulanlce traveling with its
siren activated and headed south on Cleveland Avenue passed through the intersecﬁon
while the Burlingames’ vehicle was stopped at the red light. (Coombs deposition at 59).
Brooke James the driver of the vehicle that was behind the Burlingames’ van saw the |
" traffic light turn from red to green after the ambuiance passed.

{11 3} As he approached the intersection, Coombs sounded the truck’s air horn

and was traveling at a speed between 35 to 40 miles per hour. Coombs thought he saw
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his traffic light turn .green, however it did not. C_oombé saw the van pull into the
intersection and attempted to avoid h*itting it by swerving left of center.

{1114} Plaintiff's expert witness Robert Krause offered his opinioh that Captain
Sacco and firefighter Coorﬁbs knew or should have known that continuing an
emergehcy respohse without their sirén caused a substantial risk of harm to the general
public. A second éxp-eri witness Steven Wolfe o_ffered an opinion base-d upon his
reView, training. and experience that Coombs' actions arise to the standard of willful,
Wahton and reckless conduct in the operation of thé fir.e engine. |

{1115} The City of Canton, .Canton Fire Department and James R. Coombs, Il
moved for summary judgmehf. The trial court found the evidence demonstrated that |
appelllee Coombs’ actions were negligent at.best, and did not rise to the level of
malicious purpose, bad faith or in a wanton and reckless manner. The_ court concluded
appellee Coombs and the City of Canton had statutory immunity from the Burlingames’
suit. |

Il. ANALYSIS
{1116} The issue before us is whether there is a genuine issue Of. material fact on
the issue-of whether appellees are entitled to immunity under R.C. Chapter 2744.

{117} Subje.ct to a few exceptions, R.C. 2744.02(A)(1) provides that political
subdivisions are “not liable in damages in a civil action for injury, death, or ioss fo
person or property allegedly .caused by any act or omission of the political subdivision or
an eh“lployee of the political subdivision in connection with a governmental or proprietary

function.” Likewise, immunity is exfended, with several exceptions, to employees of
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‘political subdivisions under R.C. 2744.03(A)(6). ‘O'Toole v. Denihan, supra, 118 Ohio
St.3d at 381, 889 N.E.2d at 512-513, _200.8-Ohio—2574 at 1 47.
{1]1 8} Additionally, R.C. 2744.02(A) immunizes political subdivisions from acﬁons

for personal injury or wrongful death except as ptovided in Division (B) of 2744.02. R.C.
2744.02(B)(1) provides that a political subdivision is liable for death or injuries resulting
from the negligent operation of a motor vehicle by an employee of the political
subdivision acting within the.course of its employment. However, R.C. 2744.02(B)(1)(b)
provides that it is a full defense to the liability imposed by RC 2744.02(B)(1) u_poh the
City if a fire truck causes an accident whilé in progress to a place where a fire is in
progress unless the opefator of the vehicle Was operating the vehicle in a willful or
wanton manner. A political subdivision’s employee? is also immune from liability for
personal injury or wrongful death unless his operation of the emergency vehicle was
pérformed with malicious purpose, in bad faith, or in a wanton or reckless manne’r..3

| {119} Thus, the issue at the summary-judgmeht stage is whether viewing the |
evidence most strongly in favor of the apbellants, there is a genuine issue of material
fact as to whether Coombs’ conduct in the operation of the fire truck on July 4, 2007
was wanton or willfu.l.

.A. Standard of Review

| {§120} Sﬁmmary judgment proceedings present the abhellate court with the
uniqué opportunity of reviewing the evidence in the $ame mannér as the trial court.
Smiddy v. The Wedding Party, Inc. (1987), 30 Ohio St.3d 35, 36, 506 N.E.2d 212. As |

such, we must refer to Civ.R. 56(C).

2 Coombs, in the case at bar.
3R.C. 2744.03(A)B)(b).
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{§121} Civ.R. 56(C) states that summary judgment shall be rendered forthwith if
"the pleadings, depositions, answers fe'interrogatories, wfitten admissions, affidavits,
'.t'ranscripts of evidence, and written stipdiations of fact, if any, timely filed in the aetion,
show {hat there is no genuine issue as to any materiai fact and that the moving party is
entitled to judgment as a matter of law.” Summary judgment is a procedural device to
terminate litigation, so it must be awarded cautiously with ahy doubts resolved in favor
of the nonmoving party. Murphy v. Reynoldsburg (1992), 65 Ohio St.3d 356, 358-359,
604 N.E.2d 138.

{1122} Accordingly, summary judgment is ap'propriate only where: {1) no genuine
issue of material fact remains to be litigated; (2) the moving party is entitled to judgment'
as a matter of law; and (3) viewing the evidence most s'trongly in favor of the nonmoving
party, reasonable minds can come to_ but one conclusion and that coneiusion is adﬁerse
to the nonmoving perty. Tokles & Son, Inc. v. Midwestern Indemn. Co. (1992), 65 Ohio |
Stad 621, 629, 605 N.E.2d 936, citing Harless v. Willis Day Warehousing Co. (1978),
54 Ohio St.2d 64, 65-66, 375 N.E.2d 46.

{1123} “Since summary judgment denies the party his or her ‘day in court’ it is not
to be viewed lightly as docket control or as a ‘little trial.’ The jurisprudence of summary
judgme'nt standards has placed burdens _oh both the moﬁing and the nonmoving party.
in Dresher v. Burt (1996), 75 Ohio St.3d 280, 293, 562 N.E.2d 264, the Supreme Court
of Ohio held that the moQing party seeking 'eummary judgment bears the initial burden
of mformmg the trial court of the basis for the motion and identifying those portlons of
the record before the trial court that demonstrate the absence of a genulne issue of fact

on a material element of the nonmoving partys claim.” The evidence must be in the
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record or the motion cannot succeed. The moving party cannot discharge its initial
burden under Civ.R. 56 simply by making a conclusory assertion .that the nonmoving
party has no evidence to prove its case but must be able to specifically point to some
evidence of the type listed in Civ.R. 56(C) that affirmatively demonstrates that the
nonmoving party has no evidence to support ‘the nonmovmg party's claims. If the
moving party fails to satisfy its initial burden, the motlon for summary judgment must be
denied. If the moving party has satisfied its initial burden, the nonmoving party has a
reciprocal burden outlined in the last sentence of Civ.R. 56(E) to set forth.specific facts
showing there is a genuine issue for trial. If the nonmdving party fails to do so,
summary judgment, if appropriate- shall be entered against the nonmoving party based
on the principles that. have been firmly established in Ohio for quite some time in Mitseff
- v. Wheeler (1988), 38 Ohio St.3d 112,™*.

{1[24}"‘The Supreme Court in Dresher went on to hold that when neither the
moving nor. nonmoving party provides evidentiary materials demonstrating that there are
no material facts in djspute, the moving party is not entitled to a judgment as a matter of
jaw as the moving party bears the initial responsib.ility of informing the trial court of the
bésis for the motion, ‘and identifying those pbrtions of thé record which demonstrate the
absence of a genuine issue of fact on a material element of the nonmaving party’s
claim.’ Id. at 276. (Emphasis added.)” Welch v. Ziccarelli, 11th Dist. No. 2006-L-229,
2007-Ohio-4374. at 36-37, 40-42. (Parallel citations omitted.); Egli v. Congress Lake
Club 5th Dist. No. 2009CA00216, 2010-Ohio-2444. atT 24-26.

{7125} In deciding whether there exists a genulne issue of fact, the evidence must

be viewed in the nonmovant's favor. -Civ.R. 56(C). Even the inferences to be drawn .
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from the underlying facts contained in the evidentiary materiais such as affidavits and
deposmons must be construed in a light most favorable to the party opposmg the
motion. Turnerv Turner(1993) 67 Ohio St.3d 337, 341 617 N.E.2d 1123, 1127.

{126} Ap'peilate review of summary judgments is de novo. Grafton v. Ohio
Edison Co. (1996), 77 Ohio St.3d 102, 105, 671 N.E.2d 241; Smiddy v. The Wedding
Party, Inc. (1987), 30 Ohio St.3d 35,506 N.E.2d 212. We stand in the shoes of the trial
court and conduct an independent review of the record. As such, we must affirm the
trial court's judgment if any of the grou.nds raised by the movant at -the trial court is
found to support |t even if the trial court failed to consider those grounds See Dresher,
supra; Coveniry Twp. v. Ecker (1995), 101 OhiO App.3d 38, 41-42, 654 N.E.2d 1327,
Am. Fam. Ins. Co. v. Taylor, Muskingum App. No. CT2010-0014, 2010-Ohio-2756 at
25.31. |

'B. RECKLESS, WILLFUL OR WANTON CONDUCT

{1127} We turn to the issue of what constitutes willful, wanton, and reckless
conduct under R.C. 2744,

{128} in Brockman v. Bell .( 1992), 78 Ohio App. 3d 508, 605 N.E. 2d 445, the
First District Court of Appeals observed that civil liability for negligence is predicated
upon injury caused by the failure to discharge a duty recognized in law and owed fo the
injured party. The existence of a duty depends on the foreseeability of the injury. The
test for foreseeability is whether a reasonably prudent person, under the same or similar
crrcumstances shouid have ant101pated that injury to another was the probable resuit of
his performance or nonperformance of an act. As the probability increases that certain

~ consequences will flow from certain conduct, the actor's conduct acquires the character
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of intent and moves from negligence toward intentional wrongdoing. Thus, the court
conc_luded, the terms “wanton,” “willful” and “reckless,” as used to describe tortious
conduct, might best be defined at points on a continuum between negligence, which
conveys the idea of inadvertence, and intentional misconduct.

{129} We observe that willful and wanton misconduct descnbe two distinct Iegal
standards. Gardner v. Ohio Valley Region Sports Car Club of Am., Franklln App No.
01 AP-1280, 2002-Ohio-3556 at [11.

{1[30} Essentially, wanton.misconduct is the failure to exercise any care. Hunter
V. C:ty of Columbus (2000) 139 Ohio App. 3d 962, 968, 746 N.E. 2d 246. Wanton
mlsconduct has also been likened to conduct that manlfests a “disposition to perversity.”
Seymour v. New Bremen Speedway (1971),-31 Ohio App.3d 141, 148, 509 N.E.2d 90,
quoting Roszman v. Sammett (1971), 26 Ohio St.2d 94, 269 N.E.2d 420, paragraph two
of the syllabus. “[M]ere negligence. is not converted into wanton misconduct unless the
evidence establishes a disposition to perversity on the part of the tortfeasor.” * Fabrey
V. McDonald Police Dept. (1994), 70 Ohio St.3d 351 356, 639 N. E2d 31, quoting
Roszman supra. See Gardner v. Ohio Valley Reg:on Spon‘s Car Club of Am., Franklin
| App: No 01 AP-1280, 2002-Ohio-3556 at {[13.

{4131} Willful misconduct mvolves “an intent, purpose, or design to injure.” Z!wch
v. Mentor Soccer Club, Inc. (1998), 82 Ohio St.3d 367, 375, 696 N.E.2d 201, quptmg ,
McKinney v. Hartz & Restle Realtors, Inc. (1987), 31 Ohio St.3d 244 246, 510 N.E.2d
386. Willful misconduct is something more than negligence and it imports a more

positive mental eondition prompting an act than wanton misconduct. Phillips v. Dayton
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Power & Light Co. (1994), 93 Ohio App.3d 111, 119, 637 N. E2d 963, ottlng Tighe v.
D:amond(‘(948) 149 Ohio St. 520 526-527, 80 N. E.2d 122.

{9132} In Marchant v. Gouge, this Court observed that wanton mlsconduct goes

beyond mere negligence and requires the evidence to establish a disposition to

perversity on the part of the tortfeasor such that the actor must be conscious that his
conduct will in all probability result in injury. The “wanton or reckless misconduct”
standard set forth in R.C. 2744.03(A)(6) and awillful or wanton misconduct’ standard set

forth in R.C. 2744 02(B)(1)(a) are functionally equivalent. 187 Ohio App.3d 551, 932

N.E.2d 960, 2010-Oh|o-2273 at§ 32 (Citations and internal quotation marks omitted).

{1133} |n Marchant, supra we went on to observe that “willful misconduct’ lnvolves
a more positive mental state prompting the |n1ur|ous act than wanton mlsoonduct but
the intention relates to the misconduct, not the result. We cited Whitfield v. Dayton, 167
Ohio App.3d 172, 2006-Ohio-2917, 854 N.E.2d' 532 which defined “willful misconduct’
as “an intentional deviation from .a clear duty or from a definite rule of conduct, a
deliberate purpose not to discharge some duty necessary to safety, or purposelly doing
some wrongful acts with knowledge or appreciation of the Ilkehhood of resultlng |njury
Id. at §j 30, quotlng Tighe V. Dtamond (1948), 149 Ohio St. 520, 527, 37 0.0. 243, 80
N.E.2d 122. In Gladon v. Greater Cleveland Regional Transit Auth. (1996), 75 Ohio
St.3d 312, 319, 662 N.E.2d 287, the Supreme Court defined the term ‘“willful
misconduct” as “the intent" purpose, or design to injure.”

{34} The Supreme Court of Ohio has adopted the definition of reckless

: misconduct set forth in Restatement of the Law 2d, Torts (1965) 587, Section 500.

Marchetti v. Kalish (1990), 63 Ohio st.3ad 95, 100, 559 N.E.2d 699, 704 at n.3.



'Stark County, Case No. 9010-CA-00124 & 2010-CA-00130 ' 13

Comments fand g to Section 500 of. fhe Restatement of Tofts 2d, supra, at 590, provide
a conmse analysis, whlch differentiates between the three mental states of tortious
conduct with which we are confronted The court in Marchetti cited to these comments..
with approval. They provide as follows:

{1135} “f. Intentional misconduct and recklessness contrasted. Reckless
misconduct differs from intentional wrongdoing in a very im'portant particular. While an
act to be reckless must be intended by the actor, the actor does not intend to cause the
harm which results from it. It is enough that he r_ealizes or, .from facts which he knows,
sho_uld realize that there is a strong probebility that harm may result, even though he
hopes or even expects that his conduct '\.'_vill prove harmless. However, a strong
probability is a different thing from the substantial ceftainty without which he cannot be
said to intend the harm in-which his act results.

| {1[36} “g. Negligence and recklessness contrasted. Reckless misconduct differs
from negligence in several important particdlars. It differs from that form of negligence
which consists in mere inadvertence, incompetence, unskillfulness_,br a failure to take
precautions to enable the actor adequately to cope with a possible or pro_bable future
emergency, in that reckless fnis'conduct requires a conscious choice of a course of

action, either with knowledge of the serious danger to others involved in it or with

knowledge of facts which would disclose this danger to any reasonable man. It differs

not only from the above-mentioned forrn of negligence, but also from that negligence

which consists in intentionally doing an act with knowledge that it contains a risk of harm

to others, in that the actor to be reckless must recognize that his conduct involves a risk

substantially greater.in amount than that which is necessary to make his conduct
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~ negligent. The difference between reckless misconduct and conduct involving only

such a quantum of risk as is necessary'to make it negligent is a difference in the degree -

of the risk, but this difference of degree. is so marked as to amount substantially to a
difference in kind.” See also Marchant v. Gouge, supre at 9 36.

{9137} Appel!ant's argue Coombs violated traffic Iew and departmental policies
while driving the fire truck. R.C. 4511.03 is entitled “Emergency or public safety
vehicles to proceed cautiously past red or stop signal” and prevides:

{138} ‘.‘(A) The driver of any emergency vehicle or publie safety vehicle, when
respondlng to an emergency call, upon approaching a red or stop signal or any stop
sign shall slow down as necessary for safety to traffic, but may proceed cautiously past .
such red or stop sign or signal with due regard for the safety of all persons using the
street or highway.” | |

{139} The statu'te dees not refer to use of sirens and flashing lights. It directs all
emergency Vehrc|es to slow down at red lights and stop signs.

{40} The trial court crted Pe!c v. Hartford Insurance Co., Stark App. No.
2003CA00162, 2003- Ohio-6021 as authonty for the proposition immunity from civil
liability is a separate issue from immunity under the traffic code. The court mlsstates
our holding. In Pelc, we noted R. C 2744.02 gave lmmunrty to the firefighter because he
was responding to an emergency and because his actions were not willful or wanfon.
R.C. 4511.041 provides traffic laws do not apply to a driver of an emergency vehicle
while respondlng to an emergency and glves immenity from prosecution for violating
traffic laws. R. C 4511. 041 s a traffic law and does not prowde immunity for civil liability

for torts.
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{f41} in the case at bar, the trial court found violations of departmental
regulations do not strip Coombs of immunity because a city regulation cannot override
_the state statute granting immunity. The court stated courts in Ohio have repeatedly
found violations of internal departmental policies are not relevant to a finding of malice,
bad faith or wanton or reckless manner, citing Elass v. Crockett, Summit App.
 N0.22282, 2005 Ohio-2142: Shalkhauser v. City of Medina, 148 Ohio App.3d 41, 2002-
Ohio-222, 772 N.E.2d 129, at paragraph 37; and Rodgers v. DeRue (1991), 75 Ohio
App.3d 200 508 N.E.2d 1312. In actuality, these cases all arose out of the Ninth
District, and we do not agree. Violation of departmental pohcy or of traffic laws may be
a factor for the jury to consider in determmlng whether the conduct of the defendants
rose to the level of wanton or reckless.

{1142} Appeliee cites us to O'Toole v. Denihan 118 Ohio St.3d 374, 2008-Ohio-
2574, 889 N.E.2d 505 as authority for the proposition a plaintiff cannot mane_uver
around political subdivision immunity by alleging violations of departmental policies or
the Ohio Administrative Code.

{1[43} In O'Toole v. Denihan, 118 Ohio St.3d 374, 2008-Chio-2574, 889 N.E.2d
505, f 73, the Supreme Court noted that in the context of R.C. 2744.03(A) (6) (b),
recklessness is a perverse disregard of a known risk. The OTooIe court held that
violations of agency policy could rise to the level of recklessness if the circumstances
demonstrate a perverse disregard for the risks involved. Id. at 1 92. The Court said:

{1]44} “Appellee's final attempt to maneuver around George-Munro‘s immunity
status is based on the aHegatlon that George -Munro violated various Ohio

Administrative Code and CCDCFS policies regarding investigations. Given our
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definition of “recklessness,” a violation of various policies does not rise to the level of
reckless conduct unless a claimant can establish that the violator acted with a perverse
disregard of the risk. *** Without evidence of an accompanying knowledge that the
violations “will in all probab;llty result in injury,” Fabrey, [v. McDonald Village Police
Department] 70 Ohio St 3d at 356, 639 N.E.2d 31, evidence that poI|C|es have been
violated demonstrates negligence at best. **** O'Toole at paragraph 92.

{y145} The laws and policies are designed to make emergency responses safer
for the public. However, they also exist for the protection of the firefighters, who already
face serious personal risks in their day—to -day jobs, and who must not be further
| imperiled en route to their humanltarlan roles We find wolatlons of trafﬁc statutes and
departmental policies are factors a jury may consider in determining whether Coombs’
actions were reckless. |

{1146} The 2008 Fire Depértment Policy Vehicle Operations/ Security requires
drivers of fire department vehicles to come to a complete stop: if directed by a law
enforcement officer; for red traffic lights; for stop signs ; for negative right-of way
intersections: for blind intersections; if the driver cannot account for all lanes of traffic in
an inte'rsecﬁon.

{147} The Canton Fire Department Policy Incident and qulisioh Investigation
guidelines list collisions at intersectibns preventable if: the driver faifed to completely
stop at an intersection controlled by a red control device or stop sign; the driver failed to
control speed so the vehicle could be stopped safely; the driver failed to check cross
~ traffic and wait for all lanes of traffic to stop or clear.before entering the inters'ection,

even if the driver had the right of way; the driver pulied out into the face of oncoming
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traffic; the driver collided with a vehicle making a turn; the driver collided with a vehicle
making a turn in front of the city vehlcle

{1148} Appeliants urge from the above facts, reasonable minds could draw
different conclusions regarding whether Coombs operated the fire truck recklessly.

{1149} The question of whether a person has acted recklessly is aimost alwaYs a
question for the jury. Hunter v. Columbus (2000), 139 Ohio App. 062, 746 N.E. 2d 246,
kdecided by the 10th District Court of Appeals. In Hunter, an emergency vehicle
responding to an emergency call entered an intersection at 61 miles per hour in a 35
miles per hour zone. | The court of appeals acknowledged the emergency vehicle
operator's motives were humamtanan but found nevertheless, he drd not necessarily
have immunity because the matter presented a genuine issue of fact to the jury. The
Hunter case cited Brockman v. Bell (1992), 78 Ohio App. 3d 508, 605 N.E. 2d 445,
arising out of the Eleventh District Co'urt of Appeals, and Ruth v. Jennings (1999), 136
Ohio App. 3d 370, 736 N.E. 2d 917, arising out of the Twelfth District Court of Appeals.
The Bell case involved a collision between an ambulance and a private vehicle,
although Ruth concerned an excessive force to arrest situation. However, all three of
the cases the Hdnter court cited found resolution of the case was a matter for the jury.

{§150} The Ohio Supreme Court has explained: negligence is mere inadvertence,
incompetence, lack of skill, or failure to take precautions that woulid allow the person to .
cope with a possible or probable future emergency. Reckless consists in intentionally
doing an act with knowledge that it contains a risk of harm to others, in that the actor to.
be reckless must recognize that his conduct involves a risk substantially greater in

amount than that which is necessary to make his conduct negligent. The person does
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not intend to éause the harm that results from it but realizes or, from known facts,
should realize that there is a strbng orobability that harm may result, even though the
person hopes or éven expects that the conduct will prove harm.léss. Intentional
m’iscondu'ct occurs when the perso'n intends to cause harm. Marchetti v. Kalish, 53.
Ohio St.3d 95, 559 N.E.2d 699, footnote 3, citing Comments f and g to Section 500 of
the Restatement of Torts 2d.

{551} The spectrum of intent stretches from negligence, through reckless, to
intentional, and there are no bright lines. It is a jury question where on the continuum
the appellees’ actions fall. We agree with the Bell court that the line between wi_llful énd
wanton misconduct and ordinary negiigence can be a very fine one, Bell at 517, citing
Osler v. Lorain (1986), 28 Ohio St. 3d 345; 504 N.E. 2d 19; Hawkins v. lvy (1977), 50
OHo St. 2d 144, 363 N.E. 2d 367; Tighe v. Diamond (1948), 149 Ohio St. 520, 80 N.E.
2d 1122; and Reyholds v. City of Oakwood (1987), 38 Ohio App. 3d 125, 528 .N.E. 2d
578. The Reynolds case arose out of the Second District Court of Appeals and dealt
- with a collision between a police car utilizing the siren and lights and a pedestrién
vehicle.

{1152} In Hunter, supra, the court of appeals noted each case must be evaluatéd
on i_ts particular facts, and the use of a siren and flashing lights is one factor a jury must._
éonsider. Whether the emergency vehicle has crossed left of center may be a factor, as
is the speed at which an emergency vehicle is traveling, bebause it may exceed .the
reaction time of even an a!ert,drivér. [d., at 970-971. The Reynolds court found usé of
a siren and flashing lights is not the sole detérmina‘tive fact, and the court discussed

tree-lined s"treets as possible impairments to visibility and audibility. 1d. at127.
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{153} The question of whether conduct is reckless in the case at bar in relation to
whether the probability of harm is great and known to the alleged tortfeasor requires &
more substantial analyS|s The city cites situations where emergency vehlcle drivers
were not found to be driving in a wanton or reckless manner, but each situation must be’
evaluated on its own unique facts. In this case, the circumstances are extreme enough
.that evaluation of whether the recklessness was great enough to be reckless or wanton
misconduct is a matter for the trier of fact. The fact that the siren was.not on is, of
course, a matter that can be considered by the jury in determining whether appellants -
proved wanton- or reckless m_isconduct,I but the driver's conduct must be .evaluated
based upon ali of the circumstahces at. the time he choose to continue into the
iﬁtersection at the speed he was traveling. |

{1[54}"‘It is assumed that twelve men know more of common affairs of life than
does one man, that they can draw wiser and safer conclusions from admitted. facts thus
occurring than can a single judge.” Sioux City & Pennsylvania Railway. Co. v. Stout,
(1873) .8_4 US (17 Wall.) 657,664. Ju.stice Story was writing in defense of one of the
foundations of the American system of justice: the Seventh Amendment to the United -
States Constitution. It provides: ..

{9155} “In Suits at common law, where the ya!ue in controversy shall exceed
twenty dollars, the right of trial by jury shall be preserved, énd no fact tried by a jury,
Shali be otherwise reexamined in any Court of the United States, than aécording to the

rules of the common law.”
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{1[56}'Although the Seventh Amendment is not directly applicable to the
individual states, Ohio has gnaranteéd the right to jury'trial .in Section 5, Article | of the
Ohio Constitution. Article | section 5 of the Ohio Constitution provides:

{1157} "The right of trial by jury shall be inviolate, except that, in civil cases, laws
may be passed to authorize the rendering of a verdict by the concurrence of not less
than three-fourths of the jury.”

{158} Because the right to jury trial is a substantive fundamental right, any rule or
statute curtailing that right must be examined under a microscope. For this reason the
Ohio Supreme Court has held that even if the facts of a given case areé undisputed, if a
jury could draw different conclusions from those facts, a summary judgment cannot be
entered. Houndshell v. American States Insurance Company (1981), 67 Ohio St. 2d-
427. The jury must deCIde questions of fact; the judge decides how the law applies to
those facts. The judge must not weigh the credlblhty of the evidence and must not -.
decide how much emphasis to put on any one piece of properly admltted.evidence.

{159} Summary. jUdgment can be an important tool to str_eaml'i_ne what may
become a lengthy process. Itis intended to weed out those cases that have no merif, or
those that can be resolved simply by applying the law. However, courts must not be in
a rush to judgment and must carefully preserve the 'right of litigants to have a jury of
their peers determine the facts of their case. Recently, the Ohio Supreme Court
explained:

{1]60} “This- right [to a jury] serves as one of the most fundamental and long-
standsng rights in our legal system, having derived originally from thé Magna- Carta.

See Cleveland Ry.v. Haihday Co. (1933), 127 Ohio St. 278, 284, 188 N.E. 1. it was
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“Id]esigned .to 'prevent. government oppression and to prdmote the fair resolutioh of
factual issues.” Arrington v. Daimiler Chrysler Corp 109 Ohio St.3d 539, 2006- Ohio-
3257, 849 N.E.2d 1004, 21. As Thomas Jefferson stated, the right to trial by Jury is “the
only anchor, ever yet imagined by man, by which a govemment can be held to the
principles of .it's [sic] constitution.” Letter from Thomas Jefferson to Thomas Paine (July
11, 1789), reprinted in_15 The Papersrof Thomas Jefferson_ (Boyd Ed.1958) 269.

{761} “However the right is not abSOIUte. See Arrington at 22. Section 5, Article |
guarantees a rlght to a jury trial only for those causes of action in which the right existed
in the common law when Section 5 was adopted. See Beldmg v. State ex rel. Heifner
(1929) 121 OhtO St. 393, 169 N.E. 301, paragraph one of the sy!labus It is settled that
the right applies to both negllgence and intentional-tort actions. See Arrington at 24. "
Arbino v. Johnson & Johnson, 116 Ohio St.3d 468, 2007 -Ohio- 6948, 880 N.E.2d 420.

{762} This case is far from over. Our. holding here doee not mean appeliants
recover; it just means they could have an opportunlty to present their case to a jury who
will decide whether Coombs. was reckless. It means there are lmportant issues yet to
be decided.

{1]63} We find the trial court erred in finding reasonable. minds could not differ on

this issue. Accordingly, the assignment of error is sustained.
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{164} For the foregoing reasons the judgment of the Court of Common Pleas,
Stark County, Ohio is reverséd, and the cause is remanded for further pro.ceedings in
accordance with the law and consistent with this opiﬁion.
By Gwin, P.J.,
Hoffman, J., and

Wise, J., concur
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IN THE COURT OF APPEALS FOR STARK COUNTY, OHIO

EIFTH APPELLATE DISTRICT =
GRACE BURLINGAME : = 253
. L, Z
Plaintiff-Appellant =
=
: . Lo
Vs- | : JUDGMENT ENTRY
ESTATE OF DALE BURLINGAME,
ET AL
Defendants-Appellants CASE NO. 2010-CA-00124
And ' :

JAMES R. COOMBS, II., ET AL

Defendants-Appellees

For the reasons stated in our accompanylng Memorandum-Opinion, the ]udgment of
the Court of Common Pleas of Stark County, ‘Ohio, is reversed, and the cause is
remanded to the court for further proceedings in accordance with law -and consistent
with this opinion. Costs to appellees.
. '\‘ - .
' Casal e
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HON.I . lAM 59
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IN THE COURT OF APPEALS FOR STARK COUNTY, OHIO

FIETH APPELLATE DISTRICT

GRACE BURLINGAME

Plaintiff-Appellant -

vs- : JUDGMENT ENTRY
ESTATE OF DALE BURLINGAME,
ET AL |

Deféndants-AppeHants CASE NO. 2010-CA-00130
And |

JAMES R. COOMBS, Il ET AL

Defendants-Appellees

For the reasons stated in our accompanying Memorandum-Opinion, the judgment of
'th.e Court of Common Pleas of Stark County, Ohio, is reversed, and the cause ié

remanded to the court for further proceedings in accord with law and consistent with this

> vQa,u .

W SCOTT GWIN

opinion. Costs to appellees.
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IN THE COURT OF APPEALS FOR STARK COUNTY, OHIO 5 'f-ffszf%f}i
FIFTH APPELLATE DISTRICT . % .
O/J
GRACE BURLINGAME
Plaintiff-Appellant
vs- | . JUDGMENT ENTRY
ESTATE OF DALE BURLINGAME
Defendant-Appeliant . CASENO.  10-CA-124
And 10-CA-130

CITY OF CANTON, ET AL

This cause comes before us on appellees’ motion to certify a conflict to the Ohio
Supreme Court between our opinion in the within, filed March 21, 2011 and the
opinions of four other jurisdictions on the issue:

“A\hether a violation of internal departmental policy is relevant in determining
whether the conduct of an employee of a political subdivision is willful, wanton, or
reckless under R.C. 2744"

Article IV, Section 3(B)(4) of the Ohio Constitution states:

“Whenever the judges of a court of appeals find that a judgment upon which they
have agreed is in conflict with a judgment pronounced upon the same guestion by any
other court of appeals of the state, the judges shall certify the record of the case to the

supreme court for review and final determination.”

App. R. 25 governs Motions to Certify a Conflict:
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“(A) A motion to certify a conflict under Article 1V, Section 3(B)(4) of the Ohio
. Constitution shall be made in writing before the judgment or order of the court has been
approved by the court and filed by the court with the clerk for journalization or within ten
days after the announcement of the court's decision, whichever is the Iate_r. The filing of
a motion to certify a conflict does not extend the time for filing a notice of appeal. A
motion under this rule shall specify the issue proposed for certification and shall cite the
judgment or judgments alleged to be in conflict with the judgment of the court in which
the motion is filed.” |
Pursuant to Article 1V, Section 3(B)(4) of the Ohio Constitution, a court of appeals
shall certify the case to the Supreme Court if it finds its judgment in conflict with a
judgment of another court of appeals on the same question. At least three preconditions
must be met before a conflict can be certified: “First, the certifying court must find that its
judgment is in conflict with the judgment of a court of appeals of another district and the
asserted conflict must be ‘upon the same question.’ Second, the alleged conflict must be
on a rule of law-not facts. Third, the journal entry or opinion of the certifying court must
clearly set forth that rule of law which the certifying court contends is in conflict with the
judgment on the same question by other district. courts of appeals.” (Emphasis in
original.) Whitelock v. Gilbane Bldg. Co. (1993), 66 Ohio St.3d 594, 596, 613 N.E.2d
1032. |
Appellees cite us to opinions of the Seventh, Eighth, Ninth, and Eleventh
Districts, decided in 1999, 2007, 2002, and 1991 respectively. In our opinion in the case
at bar, we conceded our decision was not in accord with those cases. in 2008, the Ohio

Supreme Court decided O'Toole v. Denihan, 118 Ohio St.3d 374, 2008-Ohio-2574, 889



Stark County, Case No. 10-CA-124 and 10-CA-130 3

N.E.2d 505, which clarified and defined Ohio law on the above issue. Our decision in the
within cited and conformed to the decision in O’Toole, while the appellate decisions
supra were announced prior to O'Toole and therefore did not have the benefit of the
Supreme Court’s reasoning.

Where, as here, the Ohio Supreme Court has issued a decision on a point of law,
there can be no conflict among courts of appeals.

The Motion to Certify a Conflict is overruled.

IT 1S SO ORDERED.

/HON JOHNW WISE




[}

IN THE COURT OF COMMON PLEAS
STARK COUNTY, OHIO

GRACE BURLINGAME )  CASE NO. 2009 CV 00689
)
)
PLAINTIFF(S), ) JUDGE FORCHIONE
)
VS. ) s
) JUDGMENT ENTRY =
ESTATE OF DALE BURLINGAME, et al., ) %
) ~
. ) w
DEFENDANT(S). ) -
=
)
N

This matter is before the Court upon Defendants’, City of Canton, (*Canton™), the Canton Fire
Department, and James Coombs II, (*Coombs™) Motion for Summary Judgment filed on November 6,
2009, Piaintiff filed her Response in Opposition on March 3, 2010. Defendants Canton and Coombs
filed their Reply on March 17,-2010. Additionally, Dcfendant-Counterclain;ant, the Estate of Dale
Burlingame, (“Estatc”); filed 2 Mcmﬁrandum in Opposition on March 3,'2010.

~ Considering the pleadings, briefs of counsel and other supporting documents most strongly in
favor of Plaintiff and Defendant-Counterclaimant Estate, the Court finds that a genuine issue of material
fact does not exist and that Defendants Canton and éoombs are entitled to judgment as a matter of law.

The Ohio Supreme Court has clearly set forth the standard for summary judgment:

A summary judgment shall not be rendered unless is appears from such evidence
or stipulation and only there from, that reasonable minds can come to but one
conclusion and that conclusion is adverse to the party against whom the motion

for summary judgment is made, such party being entitled to have the ewdence or
-gtipulation construed most strongly in his favor.

The inferences to be drawn from the underlying facts contained in the affidavits
and other exhibits must be viewed in the light most favorable to the party
opposing the motion, and if when so viewed reasonable minds can come to
differing conclusions the motion should be overruled. Hounshell v. American
States Insurance Co. (1981), 67 Ohio St.2d 427, 433. See also Williams v. First
United Church of Christ (1974), 37 Ohio 8t.2d 150.

Additionally the Ohio Supreme Court in Dresher v. Burt (1996), 75 Ohio St. 3d 280, 292 stated:

ENTERED BY] 8

——— .
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When a motion for summary judgment is made and supported as provided in this
rule, an adverse party may not rest upon the mere allegations or denials of his
pleadings, but his response, by affidavit or as otherwise provided by this rule,
‘must set forth specific facts showing that there is a genuine issue for trial. If he

does not so respond, summary judgment, if appropriate, shall be entered against
him.

The Court will note initially that Plaintiff has conceded that the Canton Fire Department

is not an entity in and of itself and that Plaintiff voluntarily dismisses her claims against the

Canton Fire Department.

The undisputed and rel;avant facts in this case are as follows: on July 4, 2007 at
approximately 7:30 p.m., the Canton Police Department, and specifically James Coombs, Captain
Sacco, and Jerry Ward, were responding to a structural fire at Hoover Place Northwest. Upon
leaving the station at 25" St and Cleveland Ave Northwest, Coombs, who was driving, activated
the lights and siren on the fire truck and proceeds south on Cleveland Ave. At some point prior to
reaching the intersection of 18™ and Cleveland Ave Northwest, the siren on the fire truck stops
working. At that time, Coombs employs the Aair horn in conjunction with the siren to signal the
fire truck’s presence. Upon approaching the light at 18® and Cleveland, Coombs mistakenly
believes that the preemptor system in place will turn his red light to green. At no time was the
fire truck traveling at more than 40 miles per hour in a 35 miles per hour zone. Dale Burlingame,
the first driver waiting at the light at 18® and Cleveland, but located eastbound on 18" St., slowly
entered the intersection to turn north on Clevc!and Ave, Cﬁombs attempts to avoid hitting the
van by swerving left of center, but collides with the driver’s side of the van, killing the driver,
Dale Burlingame, and severely injuring the passenger, Plaintiff in this matter. A witness,' who
was directly behind Dale Burlingame at the intersection, stated that the air horn employed by the
fire truck was so loud fhat she “knew” a safety vehicle “must be approaching the intersection”
and she felt that it would not be safe to proceed into said intersection.

Defendants Canton and Coombs move for summary judgment based on three arguments

(discounting their initial argument regarding the Canton Fire Department, the claim against which




Lo

has been dismissed by Plaintiff): the claims alleging a violation of R.C. 4511.03 are not
cognizable; because Coombs was responding to an emergency call, Defendants Canton and
Coombs arc immune from count two of Plaintiff’s complaint alleging negligence; and; as no jury
could find fhat Coombs acted with malicious purpose, in bad faith, or in a wanton or reckless
manner, count three of Plaintiff’s complaint and count-two of Defendant Estate’s cross-complaint
must be dismissed.

In reading Plaintiff’s Response in Opposition, it is clear to the Court that Plaintiff has
incprporated her c_laims alleging a violation of R.C. 4511.03 into her argument regarding whether
Coombs was responding to an emergency call. Therefore, the Ct-)urt will address both these
arguments together, along with the issuc of whether Coombs acted with malicious purpose, in bad
faith, or in a wanton or reckiess manner.

R.C. 2744.02(A)(1) provides that all political subdivisions in Ohio are provided
immunity from civil liability “for injury, death, or loss to persons or property allegedly caused by
any act or omission of the political subdivision or an employee of the political subdivision in
cormection with a governmental or proprietary function.” R.C. 2744.02(B)(1) prbvides an
exception to that immunity for injury, death, or loss to persons or property caused by the
negligent operation of any motor vehicle by the political subdivision’s employees upon the public
roads, highways, or streets when the employees are engaged within the scope of their
employment and authority. However, an exception to the exception is made for a “member of a
municipal corporation fire department” who was “operating a motor vehicle while engaged in
duty at a fire, proceeding toward a place where a fire is in progress or is believed to be in
1;rogress, or answering any other emergency alarm™ and “where the operation of the vehicle did
not constitute willful or wanton misconduct” under R.C. 2744 02(B)}1Xb). There is no language
in the statute that would require the operation of the motor vehicle to involve the use of either

ernergency lights or siren, or both.




There clearly is no evidence to show that Coombs was responding to anything but a
structural fire, or a “fire in progress™, an emergency call as defined by R.C. 2744.02(B)(1)(b).
Therefore, Defendant Canton is immune from any claims of negligence; Defendant Coombs can
only be held liable if his “acts or omissions were with malicious purpose, in bad faith, or in a
wanton or reckless manner.”

While Plaintiff makes much of the fact that Coombs was operating his fire truck in
violation of R.C. 4511.03, R.C. 4511.041, and R.C. 4511.45, those sections are traffic statutes,
not immunity statutes. This point has already been settled and the Fifth District Court of Appeals
has specifically Tuled that the issues of immunity from civil liability and immunity under the
traffic code are two separate and distinct things. See Pelc v. Hartford Fire Insurance (2003), 2003
WL 22665987 (Ohio App. § Dist.), 2003-Ohio-6021.

Additionally, while Coombs may have violated departmental policy in regards to the
operation of his siren-less fire truck, this violation of departmental policy in no way strips him or
Canton of its immunity. Because the term “emergency call” for a firefighter is defined within
R.C. 2744.02(B)(1)(b), any stricter definition used in a municipality’s fire department regulations
cannot override a statutory definition for statutory immunity purposes. Horton v. City of Dayton
(1988), 53 Ohio App.3d 68. Furthermore, Courts in Ohio have repeatedly held that violations of
internal departmental policy are not relevant to a finding of “malicious purpose, in bad faith, or in
a wanton or reckless manner.” See Elsass v. Crockett, 2005 W1. 1026700 (Ohio App. 9 Dist),
2005-Ohio-2142, citing Shalkhauser v. City of Medina (2002), 148 Ohio App.3d 41. See also
Rodgers v. DeRue (1991), 75 Ohio App.3d 200.

Accordingly, the Court tumns to its inquiry as to whether Coombs’ actions were with
“malicious purpose, in bad faith, or in a wanton or reckless manner.” “Malice” refers to a wiliful
and intentional design to do injury. “Bad faith” connotes a dishonest purpose, moral obliquity,
conscious wrongdoing, breach of a known duty through some ulterior motive or ill will partaking

of the nature of fraud. *’Reckless’ conduct refers to an act done with knowledge or reason to
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know of facts that would lead a reasonable person to believe that the conduct creates an
unnecessary risk of physical harm and that this risk is greater than that necessary to make the
conduct negligent.” Shalkhauser, 1d at 50. “Reckless” can also be said to be a “perverse |
disregard of a known risk.” O Toole v. Denihan (2008), 118 Ohio St.3d 374, 386. | “Although the
determination of recklessness is typically within the province of the jury, the standard for
showing recklessness is high, so summary judgment can be appropriate in those instances where
the individual’s conduct does not demonstrate a disposition to perversity.” Id. at 387, citing
Fabrey v. McDonald Village Police Department (1994), 70 Ohio St.3d 351,

This accident took place during daylight hours, in clear weather, on dry pavement. Once
Coombs realized that the siren on the fire truck did not work, he employed an air horn to alert
other motorists and pedestrians to the fire truck’s position. This air horn was loud enough to be
heard clearly by the driver immediately behind the Burlingames. At all times, the fire fruck was
operating with functional emergency lights. Coombs was never going more than 5 miles per hour
over the posted speed limit; Coombs believed that the preemptor would tum his light to green,
allowing him to safely pass through the intersection. Ultimately, oncé Coombs realized that Dale
Burlingame had driven into the intersection, he attempted to avoid hitting his vehicle by swerving
left of center.,

The results of this incident are a tragedy which this Court cannot overlook. It is easy to be
influenced by the devastating loss this family has suffered as a result of Defendants’ Canton and
Coombs emergency response. Nor can the Court let sympathy or compassion cloud its
interpretation of the law. However, the evidence demonstrates that Coombs’ actions were
negligent at best. The record fails to demonstrate any evidence that Coombs’ actions rise to the
level of malicious purpose, in bad faith, or in a wanton or reckless manner which would be

required for this Court to deny Defendants’ Canton and Coombs Motion for Summary Judgment.




The Court finds Defendants’ Canton and Coombs arguments to be persuasive and that summary
judgment is appropriate. The Court therefore GRANTS Defendants’ Canton and Coombs Motion for
Summary Judgment in its entirety.

Accordingly, it is ORDERED, ADJUDGED, and DECREED that summary judgment is

GRANTED in favor of Defendants City of Canton and James Coombs and against Plaintiff and

Defendant- Counterclaimant Estate of Dale Burlingame.

IT IS $O ORDERED.

’G. FORCHIONE, JUDGE

NOTICE TO THE CLERK — FINAL APPEALABLE ORDER

The Clerk of Courts shall serve upon all parties not in default for failure to appegrpotice and a copy of
the judgment and its date of entry upon the journal. Said notice and copy shalt’be gent within three days
of entering the judgment upon the journal. The Clerk shall i
Civ.R. 5(B) and note the service in the appearance dockete
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