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INTRODUCTION

THIS CASE INVOLVES A MATTER
OF PUBLIC AND GREAT GENERAL INTEREST

The Ohio Municipal League (“League™), as amicus curiae on behalf of the City of Canton
(“City™), urges this Court to accept jurisdiction over this case in order to reverse the decision of
the Fifth District Court of Appeals in Grace Burlingame v. Estate of Dale Burlingame, et al,
2011-Ohio-1325. This Court has an opportunity to clarify that an internal regulation of a
political subdivision is irrelevant in the analysis determining whether or not an employee of a
political subdivision acted in a wanton or reckless manner and, therefore, whether the employee
and the political subdivision are entitled to the immunity provisions granted by the General
Assembly in R.C. Chapter 2744.

The Fifth District, in Burlingame, held that violation of departmental policy “may be a
factor for the jury to consider in determining whether the conduct of the defendants rose to the
level of wanton or reckless.” Burlingame at 9 41. According to the Fifth District, the City and
its employee, James R. Coombs, II (“Coombs™), the driver of a City fire truck, are not entitled to
summary judgment and political subdivision immunity from liability arising out of an accident
between the City’s fire truck and the vehicle in which Appellees” decedent was riding.

This erroneous decision conflicts with decisions from the Ninth District and the Eleventh
District. The Ninth District, in Elsass v. Crockett, 2005-Ohio-2142, held that an argument that a
police officer violated certain “police department procedures at the time of the accident does not
create a genuine issue of material fact for the jury.” Elsass at § 25. Elsass cited a previous
Jecision of the Ninth District: Shalkhauser v. City of Medina, 148 Ohio App.3d 41, 2002-Ohio-

222, holding that a violation of an internal departmental procedure is irrelevant to the issue of



whether the conduct of a political subdivision employee constituted willful or wanton
misconduct. Shalkhauser at g 41.

The Eleventh District, in Rodgers v. DeRue (1991), 75 Ohio App.3d 200, 598 N.E.2d
1312, a decision also cited by the Ninth District in Elsass, reviewed the circumstances
surrounding a high-speed police chase and held that whether an officer violated some internal
departmental procedure is irrelevant and, therefore, “there is no material issue of fact regarding
whether Officer Ferrell’s conduct éonstituted ‘wiltful or wanton misconduct’ under the totality of
the circumstances.” Rogers at 205.

It is clear that the Fifth District’s decision in Burlingame conflicts with the decisions of
the Ninth District and the Eleventh District. The Fifth District cited the decisions of the Ninth
District and Eleventh District and, while noting the conflict, stated “we do not agree.”
Burlingame at § 41.

The League respectfully requests that this Court exercise jurisdiction over this case. This
case contains conflict between districts and a matter of great public and general interest; it is,
therefore, worthy of the time and attention of this Court. The League urges this Court to accept
jurisdiction over this case.

STATEMENT OF AMICUS INTEREST

The Ohio Municipal I.eague is a non-profit Ohio corporation composed of a membership
of more than 700 Ohio cities and villages. The League and its members have an interest in the
proper application of political subdivision immunity as intended by the Ohio General Assembly
and in ensuring that it is not usurped by an internal department policy or procedure.

STATEMENT OF THE CASE AND FACTS

The League hereby adopts, in its entirety, and incorporates by reference, the statement of

the case and facts contained within the Memorandum in Support of Jurisdiction of the City.



ARGUMENT

Proposition of Law No. 1: The alleged violation of an internal departmental
policy or procedure is irrelevant to the “wanton or reckless conduct
exceptions” to R.C. Chapter 2744 political subdivision and employee tort
immunity, set forth in R.C. 2744.02(B)(1)(b) and R.C. 2744.03(A)(6)(b), and,
therefore, is niot to be considered in determining whether to grant a political
subdivision summary judgment.

Immunities

R.C. 2744.02(B)(1) provides a full defense to a political subdivision whose automobile is
involved in an accident when: “{a] member of a municipal corporation fire department or any
other firefighting agency was operating a motor vehicle while engaged in duty at a fire,
proceeding toward a place where a fire is in progress or is believed to be in progress, or
answering any other emergency alarm and the operation of the vehicle did not constitute willful
or wanton misconduct.” R.C. 2744.03(A)(6)(b) provides that an employee of a political
subdivision is immune from liability unless “[t]he employee’s acts or omissions wére with
malicious purpose, in bad faith, or in a wanton or reckless manner.”

Under the circumstances in this case, neither the City of Canton nor its employees will be
liable for the damages caused by the auto accident with Appellees’ decedent unless the operator
of the fire engine was acting with malicious purpose, in bad faith or in a wanton, reckless or
willful manner.

“Wanton or Reckless Manner”

In O'Toole v. Denihan (2008), 188 Ohio St.3d 374, 2008-Ohio-2574, this Court defined
recklessness as requiring “something more than mere negligence” and, quoting Fabrey v.
McDonald Village Police Dept. (1994), 70 Ohio St.3d 351, 356, 639 N.E.2d 31, concluded “the
actor must be conscious that his conduct will in all probability result in injury.” O’Toole at % 74.

(Emphasis added).



Violation of a departmental policy or procedure does not guarantee that injury will
occur. Departmental policies and procedures may be adopted for a variety of different reasons,
including administrative convenience and fiscal integrity, and therefore, are not always for safety
or security reasons. Violation of a policy or procedure adopted primarily for a safety or security
reason, however, does not always result in injury. The circumstances of public safety work are
not so simple that one can state that a violation of departmental policy or procedure by an
employee will. in all probabilify, result in injury and, therefore, necessitate a determination that
reckless conduct occurred. The Fifth District’s decision, as a practical matter, concludes that
Coombs’ alleged departmental policy violation and split-second decisions were made knowing
that his conduct would result in injury and death to the Appellants.

There is no such evidence. The trial court, after review of the evidence before it,
including testimony regarding firefighter training when responding to emergenéy calls,
concluded that “Coombs’ actions were negligent at best, and did not rise to the level of malicious
purpose, bad faith or in a wanton and reckless manner.” Burlingame at §15.

The death of Appellees’ decedent is tragic. As this court has noted, however, “tragedy
does not mean that the burden for showing recklessness is any different” and the law must be
applied “without consideration of emotional ramifications and without the benefit of 20-20
hindsight.” O Toole at ] 76.

The trial court correctly determined that any alleged violation of departmental policy or
procedure by Coombs “did not strip Coombs of immunity because a city regulation cannot
override the state statute granting immunity.” Burlingame at ¥ 41. This Court has noted that
“the standard for showing recklessness is high.” O'Toole at § 75. The Fifth District significantly

lowers the standard by concluding that violation of a department policy may be a factor for a jury



to consider in determining whether the conduct of an employee is wanton or reckless.
Burlingame at | 41.

The Ninth and Eleventh Districts, in considering arguments that an alleged violation of
departmental policies and procedures is a relevant factor for consideration in the reckless
conduct analysis, have correctly interpreted and applied this Court’s definition of recklessness
and concluded that the alleged violation is irrelevant.

The Fifth District’s decision in Burlingame creates a conflict with decisions of the Ninth
District and the Eleventh District, and this Court should resolve the conflict by accepting
jurisdiction in order to consider the question of whether violation of an internal department
policy or procedure is relevant in the wanton or reckless conduct analysis.

CONCLUSION

This case presents a matter of great public and general interest to all political
subdivisions, at all levels of government, throughout Ohio. The exercise of jurisdiction over this

case is warranted and respectfully requested.

Respectfully submitted,
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