
IN THE SUPREME COURT OF OHIO

In the Matter of the Application of Columbus
Southern Power Company and Ohio Power Company
For Administration of the Significantly Excessive
Earnings Test under Section 4928.143(F), Revised
Code, and Rule 4901:1-35-10, Ohio Administrative
Code.

Case No. 2011-

Appeal from the Public Utilities
Commission of Ohio

Public Utilities
Commission of Ohio
Case No. 10-1261-EL-UNC

NOTICE OF APPEAL OF
APPELLANT INDUSTRIAL ENERGY USERS-OHIO

Samuel C. Randazzo (Reg. No. 0016386)
(Counsel of Record)

Frank P. Darr (Reg. No. 0025469)
Joseph E. Oliker (Reg. No.0086088)
McNees Wallace & Nurick LLC
21 East State Street, 17th Floor
Columbus, OH 43215
Telephone: (614) 469-8000
Facsimile: (614) 469-4653
sam@mwncmh.com
fdarr@mwncmh.com
joliker@mwncmh.com

COUNSEL FOR APPELLANT,
INDUSTRIAL ENERGY USERS-OHIO

11,9/04y^1

Richard DeWine (Reg. No. 0009181)
Attorney General of Ohio
William L. Wright (Reg. No. 0018010)
Section Chief, Public Utilities Section
Thomas McNamee (Reg. No. 0017352)
Assistant Attorney General
180 East Broad Street, 6`h Floor
Columbus, OH 43215
Telephone: (614) 466-4397
Facsimile: (614) 644-8764
willialn.wright@puc.state.oh.us
thomas.mcnamee@puc.state.oh.us

COUNSEL FOR APPELLEE,
PUBLIC UTILITIES COMMISSION
OF OHIO

M N ( 0 Pi ?`,0 11

V1.FRdi Ur WOURf
REME COURI OF OHIO

{C33746:)



NOTICE OF APPEAL OF APPELLANT
INDUSTRIAL ENERGY USERS-OHIO

Appellant, Industrial Energy Users-Ohio ("IEU-Ohio" or "Appellant") hereby gives its

notice of appeal, pursuant to Section 4903.11 and Section 4903.13, Revised Code, and Supreme

Court Rule of Practice 2.3(B), to the Supreme Court of Ohio and Appellee from the Opinion and

Order of January 11, 2011 (Attachment A) and Entry on Rehearing of March 9, 2011

(Attachment B) of the Public Utilities Commission of Ohio ("Commission" or "PUCO") in Case

No. 10-1261-EL-UNC.

Appellant was and is a party of record in Case No. 10-1261-EL-UNC and timely filed its

Application for Rehearing on Appellee's Opinion and Order on February 10, 2011. Appellant's

Application for Rehearing was denied by the Commission's Entry on Rehearing on March 9,

2011.

unreasonable for the reasons set out in the following Assignments of Error:

A. The Opinion and Order was unlawful and unreasonable because the
Commission failed to follow the legal standard required by Section
4928.143(F), Revised Code, and Rule 4901:1-35-10, O.A.C., to apply the
significantly excessive earnings test ("SEET").

B. The Opinion and Order was unlawful and unreasonable because the
Commission found that the SEET may be measured based upon the total
company return on common equity rather than the electric distribution
utility's ("EDU") earned return on common equity from the Electric
Security Plan ("ESP").

C. If reliance on total company data was lawful and appropriate for purposes
of commencing the SEET analysis, the Opinion and Order was unlawful
and unreasonable because the Conunission failed to adjust net income and
common equity to account fully for the removal of off system sales and
other non-jurisdictional effects from the calculation of excessive earnings.
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D. The Opinion and Order was unlawful and unreasonable because the
Commission failed to remove the operating expenses for Waterford and
Darby generating stations from the calculation of the SEET when the
Commission previously ordered that the expenses be removed from the
ESP.

E. The Opinion and Order as implemented through the January 27, 2011
Finding and Order was unlawful and unreasonable because the
Commission did not allow reasonable arrangement customers, particularly
those that were paying rates under the Standard Service Offer ("SSO") in
2009, to participate in the SEET credit in violation of Sections
4928.143(F) and 4903.09, Revised Code.

WHEREFORE, Appellant respectfully submits that Appellee's Opinion and Order and

Entry on Rehearing are unlawful, unjust, and unreasonable and should be reversed. The case

should be remanded to the Appellee with instructions to correct the errors complained of herein.

Respectfully submitted,

Samue^anda o Counsel of Record) (0016386)
Frank P. Darr (0025469)
Joseph E. Oliker (0086088)
MCNEES WALLACE & NURICK LLC
21 East State Street, 17TH Floor
Columbus, OH 43215
Telephone: (614) 469-8000
Telecopier: (614) 469-4653
sam@mwncmh.com
fdan•@mwncmh.com
joliker@mwncmh.com

COUNSEL FOR APPELLANT,
INDUSTRIAL ENERGY USERS-OHIO
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CERTIFICATE OF FILING

I hereby certify that a Notice of Appeal of Appellant Industrial Energy Users-Ohio has
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Attachment A

BEFORE

THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the Application of
Columbus Southein Power Company
and Ohio Power Company for
Administration of the Significantly
Excessive Earnings Test under Section
4928.143(F), Revised Code, and Rule
4901:1-35-10, Ohio Administrative
Code.

Case No.10-1261-EL-UNC

OP7NTON AND ORDER

The Commission, considering the application, the evidence of record, the applicable
law, and being otherwise fully advised, hereby issues its Opinion and Order.

APPEARANCES:

Steven T. Nourse, American Electzic Power Service Corporation, One Riverside
Plaza, Columbus, Ohio 43215, and Porter, Wright, Morris & Arthur, by Daniel R. Conway,
41 South High Street, Columbus, Ohio 43215, on behalf of Columbus Southern Power
Company and Ohio Power Company.

Mike DeWine, Attorney General of the State of Ohio, by William Wright, Section
Chief, and Thomas W. McNamee, Assistant Attorney General, 180 East Broad Street,
Columbus, Ohio 43215, on behalf of the Staff of the Public Utilities Commission of Ohio.

Janine L. Migden-Ostrander, the Office of the Ohio Consumers' Counsel, by
Maureen R. Grady, Melissa Yost, and Kyle Lymn Verrett, Assistant Consumers' Counsels,
10 West Broad Street, Columbus, Ohio 43215-3485, on behalf of the residential utility
consumers of Columbus Southern Power Company and Ohio Power Company.

Boehm, Kurtz & Lowry, by Michael L. Kurtz, 36 East Seventh Sts'eet, Suite 1510,
Cincinnati, Ohio 45202, on behalf of Ohio EnergyGroup.

Michael R. Smalz and Joseph M. Maskovyak, Ohio Poverty Law Center, 555 Buttles
Avenue, Cohrmbus, Ohio 43215, on behalf of the Appalachian Peace and ]ustice Network.

McNees, WaIlace & Nurick, LLC, by Samuel C. Randazzo and Joseph Oliker, 21
East State Street, 17th Floor, Columbus, Ohio 43215-4228, on behalf of Industrial Energy
Users-Ohio.

,
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David C. Rinebolt and Colleen L. Mooney, Counsel, 231 West Lima Street, P.O. Box
1793, Findlay, Ohio 45839-1793, on behalf of Ohio Partners for Affordable Energy.

Bricker & Eckler, Thomas J. O'Brien,100 South Third Street, Columbus, Ohio 43215
and Richard L. Sites, 155 East Broad Street, 15th Floor, Columbus, Ohio 43215-3620, on
behalf of Ohio Hospital Association.

Bricker & Eckler, Thomas J. O'Brien,100 South Third Street, Columbus, Ohio 43215,
on behalf of Ohio Manufachuers' Association.

BACKGROUND:

1. Significantly Excessive Earnings Test Background

On May 1, 2008, the governor signed into law Amended Substitute Senate Bill No.
221 (SB 221), arnending various statutes in Title 49 of the Ohio Revised Code. Among the
statutory amendments were changes to Section 4928.14, Revised Code, to establish a
standard service offer (SSO). Pursuant to the amended language of Secti.on 4928.14,
Revised Code, electric utilities are required to provide consumers with a SSO, oonsisting of
either a market-rate offer (MRO) or an electric security plan (ESP). Sections 4928.142(D)(4),
4928.143(E), and 4928.143(F), Revised Code, direct the Conunission to evaluate the
eamings of each electric utility's approved ESP or MRO to determine whether the plan or
offer produces significantly excessive earnings for the electric utility.

After corisidering the arguments raised in the ESP and/or MRO proceedings of the
electric utilities, the Commission concYuded that initialty the methodology: for deterrnrining
whether an electric utility has significantly excessive earning,s as a result! of an approved
ESP or MRO should be examined within the framework of a workshop.1 The Commission
directed Staff to conduct a workshop to allow interested stakeholders to present concems
and to discuss and darify issues raised by Staff. Accordingly, Case No. 09-786-EL-UNC, In
the Matter of the Investigution into the Development of the SigniftcantIy Excessive Earnings Test
Pursuant to Amended Substitute Senate Bi11221 for Electric Utilities (09-786) was opened. The
workshop was held on October 5, 2009. Staff filed its recommendatiolns in 09-786 on
November 18, 2009.

In 09-736, by Finding and Order issued on June 30, 2010, as amended and claritsed
in accordance with the entry on rehearing issued August 25, 2010, the Commission

In re Ohio F'dison Company, The Clroeland Electric IHuminattng Company, und the Toledo Edison Contyany,
Case No. 08-935-EL-SSO, Opinion and Order at 64 (December 19, 2008) (FirstEnergy ESP case); and In re
Cotumbus Southern Pomer Company and Ohio Power Cornpany, Case No. 08-917-H[rSSO! et aL, Opamion and
Order at 68 (March 18, 2009) (ASP-Ohio ESP cases).
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provided guidance on the interpretation and application of Sections 4928.142(DX4),
4928.143(E), and 4928.143(F), Revised Code.

On April 16, 2010, in 09-786 and in Case No. 10-517-EL-WVR, Columbus Southem
Power Company (CSP) and Ohio Power Company(OP) (jointly AEP-Ohio or Companies)
filed an application for a liniited waiver of Rule 4901:1-35-10, Ohio Administrative Code
(O.A.C.), to the extent that the nale requires the electric utility to file their SEET
information by May 15, 2010.2 By entry issued May 5; 2010, the CommissiiRn granted AEP-
Ohio's request for an extension and directed AEP-Ohio to make its SEET Aling by July 15,
2010. Thedue date for Companies to file their SEET information was further extended to
September 1, 2010, pursuant to entry issued July 14,2010, in 09-786.

On September 1, 2010, AEP-Ohio filed an application in Case No. 10-1261-EL-UNC,
for the administration of the SEET, as required by Section 4928.143(F), Revised Code, and
Rule 4901:1-35-10, O.A.C. By entry issued September 21, 2010, as amended on October 8,
2010, a procedural schedule was established for this proceeding. Pursuant to the
procedural sczzedule, motions to intervene were due by October 8, 2010.

Motions to intervene were filed by, and interventian granted to, the following
entities: the Office of the Ohio Consumers' Counsel (OCC), Industrial Energy Users-Oldo
(IEU-Ohio), Ohio Partners for Affordable Energy (OPAE), Ohio Energy Group (OEG),
Appalachictn Peace and Justice Network (APJN), Ohio Manufacturers Association (OMA)
and Ohio Hospital Association (OHA).

The hearing commenoed, as echeduled, on October 25, 2010, and concluded on
November 1, 2010, including rebuttal testimony offered by AEP-Ohio. At the hearing,
AEP-Ohio presented the direct testimony of three witnesses: Thomas E. Mitchell (Cos. Ex.
4), Dr. Anil K. Makhija (Cos. Ex. 5), Joseph Hamrock (Cos. Ex. 6) and on rebuttal presen6ed
the testimony of Dr. Makhija (Cos. Ex.7) and W. I3amrock (Cos. Ex. 8). OCC, OMA, OHA,
APJN and f7EG (jointly Customer Parties) presented the testimony of Dr. J. Randall
Woolridge Qoint Inv. Exs. I and 1-A) and Lane Kollen (Joint Inv. Ex. 2). The Staff offered
the testimony of Richard Cahaan (Staff Ex. 1). Initial briefs and reply briefs were filed by
AEP-Ohio, Staff, Customer Parties,3 IEtJ-Ohio, and OPAE.

By May 1y of each year, the eleclric utility s'hall make a separate fBing wttfi the commission

demonstrating whether or not any rate adjusiments autharized by the commission as part of the electric

utility's electric security plan resulted ir. significantly exoessive earnings during the review period as

measured by division (F) of Section 4928.149, Revised Code. The process and "frames far that

proceecling.shall be set by order of the conunission, the legai director, or attorney ex®miner. The etectric

utility's filing shall include the inforamation set forth in paragraph (C) of Rule 4901:1-35-03, O.A.C, as it

relates to excessive earnings.
The reply brief filed by Customer Parties did not indude OMA or OHA as a party to the brief. Only

QCC, APJN, and OEG are listed as parties to the reply brief.
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On November 30, 2010, AEP-Ohio, Staff, OHA, OMA, The Kroger Company
(ICroger), and Ormet Primary Aluminum Corporation (Ormet) filed a Joint Stipulation and
Recommendation (Stipulation) in this case and in Case Nos. 09-872-EL-FAC and 09-873-
EL-FAC, In the Matter of the Review of the Fuel Adjustment Clauses of CoIumbus Southern

Power Company and Ohio Power Company, (Fuel Adjustment Clause (FAC) or FAC cases).4
The Stipulation included a proposed procedural schedule for the consideration of the
Stipulation. Further, as part of the Stipulation, AEP-0hio agreed to withdraw its
opposition to Kroger's request to intervene and, pursuant to the entry issued December 1,
2010, Kroger was granted Iimited intervention to participate in the SEET case. On
December 16, 2010, AEP-Obio filed a notice of withdrawal of the Stipulation. The
Companies' withdrawal, as any party to a Stipulation may, dissolves, terminates and
voids the Stipulation, Nonetheless, in its notice of withdrawal, AEP-Ohio unilaterally and
voluntarily agreed to fulfill its obligations in the Stipulation to: (1) contribute $1 million of
shareholder funds for OMA ta be used to assist its members with programs and initiatives
designed to bring energy-related benefits to Ohio rnanufactLUers; (2) confrnbute $1 milii.on
of shareholder funds for OHA to be used to assist its members with programs and
initiatives designed to bring energy-related benefits to hospitals as those institutions
continue to serve their communities; and (3) promote the ao^elerateti deployment and use
of new energq efficiency technologies by contributing $100,000 of sllareholder funds
towards Kroger's energy efficiency projects that may not otherwise be eligible for recavery
under a reasonable arrangement or pass the total resource cost test as defined in Rule
49013-39-01, O.A.C. AEP-0tuo stated that there would be no deadline or time limitation
to deploy ICroger's projects and that the contribution would not expire, but may be used
by Kroger on acceptable energy efficiency projects until the contribution amount is
exhausted. Kroger is required to zornmit its energy usage reductions resulting from
energy efficiency projects funded by AEP-Ohio's $100,000 contrlbutiaal. to AEP-Ohic so
tlhat AEP-Ohio may meet its energy efficiency requirements under Section 4928.66,
Revised Code. Further, in the notice of withdrawal, CSP agreed, as part of its upcom.ing
ESP filing to propose and work with the Staff to develop a Phase II pilot program for AEP-
Ohio's gridSMART program beyond the current footprint of Phase I, which will include
dynazzuc pricing options.

APPLICABLE LAW:

4

Section 4928.143(F), Revised Code, provides, in relevant part:

On May 14, 2010, in Case HPos. 09-872-FsL'-FAC and 09-873-EL-FAC, AEP-Ohio Filed its 2009 xeport of the
management/performance and finandal audits of its FAC (FAC cases). MaHons to intervene in the FAC
cases were timely filed by, and intervention granted to the fol3owing entities: t1CC, IHU-Ohio, and
Ormet. The hearing in the FAC cases commenced, as schednled, on August 23, 2010, and eonduded on
August 24, 2010. Briefs and reply briefs were filed on September 23, 2010, and October 15, 2010,
respectively.
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(F) With regard to the provisions that are included in an electric security
plan under this section, the commission shall consider, following the
end of each annual period of the plan, if any such adjastments
resulted in excessive earnings as measured by whether the earned
return on common equity of the electric distribution utility is
significantly in excess of the return on common equity that was
earned during the same period by publidy traded oompanies,
includin.g utilities, that face comparable business and Cuiancial risk,
with such adjustments for capital structure as may be appropriate.
Consideration also shall be given to the capital requirements of future
com.mi.tted investments in this state. The burden of proof for
demonstrating that significantly excessive earnings did not occur shall
be on the electric distn-bution utility. If the commission finds that
such adjustments, in the aggregate, did result in signifi.cantiy
excessive earnings, it shall require the electric distnbution utility to
return to consumers the amount of the excess by prospective
adjustments; provided that, upon making such prospective
adjustments, the electric distribution utility shall have the right to
terminate the plan and immediately file an application pursuant to
i>ection 4928.142 of the Revised Code. Upon termination of a plan
under this division, rates shall be set on the same basis as specified in
division (C)(2)(b) of this section, and phase-in of any amounts that
occurred prior to that te-ruination and the recovery of those amounts
as contemplated under that electric security plan. In malcing its
determination of significantly excessive eamings under this division,
the commission shall not consider, directly or indirectly, the revenue,
expenses, or earnings of any affiliate or parent company.

Further, Rule 4901:1-35-03(C)(10)(a), dA.C., as effective May 7, 2009, provides:

For the.annu,al review pursuant to division (F) of sechion 4928.143 of
the Revised Code, the electric utility shall provide testimony and
analysis demonstrating the return on equity that was earned during
the year and the returns;on equity earned during the same period by
publicly traded companies that face comparable business and
financial risks as the etoctric utility. In addition, the electric utility
shall provide the following information:

(i) The federal energy regulatory commission form 1(FERC
fnrm 1) in its entr;-ety for the annual period under review.
The electric utility may seek protection of any confidential
or proprietary data if necessary. If the FERC form 1 is not
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available, the electric utility shall provide balance sheet
and income statement information of at least the level of
detail as required'by FERC form 1.

(ii) The latest securities and exchange commission form• 10-K
in its entirety. The electric utility may seek protection of
any confidential or proprietary data if necessary.

(iii) Capital budget requirements for future committed
investments in Ohio for each annual period remaining in
the ESP.

-6-

I. PROCEDURAL ISSUES:

A. AEP-Ohio's void-for-vagueness constitutionality argument

Section 4928.143(F), Revised Code, is void and unenforceable, AEP-0hio daims,
because it is impermissibly vague and fails to provide CSP and OP with fair notice, or the
Commission with meaningful standards, as to what is meant by "significantly excessive
earnings." According to AEP-Ohio> the void-for-vagueness doctrine has two primary
goals. The first is to ensure "fair notice" to those subject to the law and the second is to
provide standards to guide those charged with enforcang the law. Citing to Columbia
Natural Resources, Inc. v. Tatum, 58 F.3d 1101, 110r) (6th Cir,1995), AEP-0hio asserts that the
Supreme Court has provided greater specificity related to the two primary goals. The
C^ompanies acknowledge that the vagueness doctrine arises most often in the context of
criminal laws that impplicate First Amendment values. However, the Companies argue
that laws that impose criminal penalties or sanctions or that reach a substantial level of
constitutionally protected conduct must satisfy a"higher level of definiteness." Belle Maer
Harbor v. Charter Toumshiy of Harrison; 170 F.3d 553, 557 (6th Cir. 1999). The Ohio Supreme
Court applied this heightened standard of scnztiny, claims AEP-Ohio, in Norawod a.
Horney, 110 Ohio St,3d 353, 2006-Ohio-379; a case involving a municipal ordinance that
allowed a taking of property by eminent domain even though the statute carried no
penalties or sanctions.

Similar to the Norwood case cited above, AF1'-Ohio daims that Section 4928.143(F),
Revised Code, results in a taking of private property rights as the Comppanies are being
required to forfeit earnings lawfuIly gained through the efficient use of their own property
so thatthose earnings can be redistnbuted to its customers, even though the customers
indisputably paid a just and reasonable rate for the service they received. According to the
Companies, Section 4928:143(F), Revised Code, fails to give any def9r ►itive notice or
guidance as to what is meant by "sigiuficantly excessive earnings." For example, AEP-
Ohio states that there are no clefinitions, standards or guidance in the statute providing the
electric utility fair notice of the risk of forfeiture or giving the Commission adequate
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I

standards to appropriately judge the result as is evident by the parties' starkly conflicting
positions in this case. Further, HEP-Ohio asserts, the parties have no common
understanding of what level of earnings should be deemed "sigTtificat ►tly excessive,"
whether off-system sales shauld be included in the net earnings used to calcWate the
return on equity, how write-offs and deferrals should be treated, how to identify
companies that face "comparable business and financial risk" or what is meant by the
reference to "adjustments in the aggregate."

According to AEP-Ohio, the vagueness of Section 4928.143(F), Revised Code, is
further compounded because the statute applies in a retrospective manner, requiring an
electric utility to forfeit eamings from a prior year; because it is the electric utility's burden
to prove its earnings in the prior year were not signiiicarntly excessive; and because the
statute: penali,zes an elect'ic utility for excess earnings in the prior year but does not
insulate the electric utility from prior year earning.s that faIl significantly below what was
^earned in the same period by comp;+nies with comparable business and financial risk.
:Given the asymmetric consequences leveled by a determination of significantly exemive
earnin.gs, and the burden on the electric utillty to prove that its earrtings were not
significantly excessive, the General Assembly, AEP-Ohio argues, failed to meet its
heightened constitutional duty in this instance to assure that an eleckric. utility had fair
notice in advance of how its earn:ings would be measured and to assure that the
Commfssion had dear direction on how the test was to be administered.

AEP-Ohio also argues that the Commission had the opportunity to cure, or at least
ameliorate, the effects of the statute's vagueness but that the Commissior ► failed to do so.
The Companies claim that it pointed out the uncertainty associsted with the SEET in its
ESP case, and the Commission initially recognized the importance of giving AEP-Ohio the
requested clarification at least with respect to OSS and deferrals. However, the
Companies aver, the Commission ineicplicably reversed itself even as to those two issues
on rehearing 5 Additionally, the workshop proceeding in 09-786, which was intended to
bring clarity to the statute, did not conclude until August 25, 2010, and even then several
critical uncertainties remained. AEP-Ohio concludes that, because the SEET offers
virtually no gnidance as to its proper appHcation and because the Commissian failed to
cure the uncertainties involved, Section 4928.143(T), Revised Code, is unconstitutionally
vague and the Commission's only recourse now to ameliorate the consequences of the
statute's constitutional infirmity is to adopt the position advanced by the Companies'
witnesses which assures that AEP-0h€o wiIl not be wrongfully deprived of its property.

On reply, Customer Parties (rttembers inelude OCC, APJN, and OEG) and OPAE
argue that constitutional issues are not within the jurisdickion of the Comutission and the
void-for-vagueness doctrine is inapplicable to Section 4928.143(F), Revised Code.

5 AEP-0hio 65P, Entryon Rehearumg at 45-49 (fuly 23, 2009).
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Referring to East Ohio Gas Co. v. Pub. titil. Comm. (1940), 137 Ohio St. 225, 238-239, 28
N.E.2d 599, Customer Parties claim that the Ohio Supreme Court has long held that it is
the duty of the Commission to assume the constitutionality of a statute and further that the
"constitutionality of statutes is a auestion for the courts and not for a board or
commission." Similarly, in Consumers' Counsel v. Pub. LItiI. Comm. (1994), 70 Ohio St.3d
244, 247, 638 N.E.2d 550, the Ohio Supreme Court stated that "an administrative agency
such as the commission may not pass upon the constitutionality of a statute." Citing to
Monongahela Power Co. v. Schriber (S.D. Ohio 2004), 322 F. Supp.2d 902, 911, Customer
Parties assert that the Commission has also acknowledged its lack of authority to
determine constitutional issues. In short, therefore, Customer Parties and OPAE submit
that the Commission must presume the constitutionality of Section 4928.143(F), Revised
Code, and any challenges to the constitutionality of that statute must be decided by the
OhioSupreme Court on appeal.

In arguing that the Comparries void-for-vagueness argument is misplaced,
improperly applied, and inapplicable to Section 4928.143(F), Revised Code, Customer
Parties assert that, as aclcnowledged by AEP-Ohio, the vagueness doch'ine is rarely ever
applicable to statutes other than criminal laws. Moreover, Custoaner Parti,es argue, the
case law that the Cornpanies rely on and discuss in great length on brief is simply not
relevaxit to the Coiiunission's conssderation of the SEET as established by Section
4928.143(F), Revised Code. In fact, it is significaz*.t, Customer Parties note, that AEP-Ohio
failedto cite any public utility cases where a statute had been challenged on vagueness
grounds. This is easily explained, according to Customer Parties, because the vagueness
doctrine is a constitutional law concept that was created to protect individuals from
statutes that are too vague for the average citizen to understand in the: crininal reaLm.
Connally v. General Construction Co. (1926), 269 US. 385. Customer Parties submit that
there is little question that the vagueness doctrine was not intended to apply to a statute
like Section 4928.143(F), Revised Code and that it was never intended to' protect utifities
from returning significantly excessive Qarnings to ratepayers.

Customer Parties also disagree with AEP-Ohio's position that the statute is so
vague that it provides no standard at all. To support this contention, Customer Parties
point out that AEP-Ohio's witnesses garnered sufficient guidance from the statute to draft
prefiled testirriony and discussed, at great length in detail over 60-plus pages of its initial
brief, the meaning and application of the SEET. Moreover, Customer Parties note, the
SEET standard is arguably more detailed than the "just and reasonable" standard used in
most jurisdictions, including Ohio, for distribution rate cases.

Citing to Alliance a. Carbone (2009), 181 Ohio App.3d 500, 2009-0hio1197, Customer
Parties assert that the courts have held that a statute is not void merely because it could
have been worded more precisely. Rather, the critical question is whether the statute
affords a reasonable person of ordinary intelligence fair notice and sufficient defin'rtio+n
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and guidance to enable the individual to conform his or her conduct to the law. In this
case, Customer Parties aver, the meaning of Section 4928.143(F), Revised Code, is not
under debate but rather which expert witness' methodology the Commission will adopt to
determitie whether CSP's earnings were sigrdficantly excessive in 2009.

Customer Parties also reject AEP-Ohio's complaint that the Commission failed to
cure the vagueness of the SEET when it had the opportunity to do so. Customer Parties
point out that the Commission did provide further guidance and clarity regarding the
application of Section 4928.143(F), Revised Code, through the SEET order and entry on
rehearing in 09-786 and the SEET workshop 6 To support this positian, Customer Parties
assert that Ohio's other electric utilities had no difficulty understanding the SEET or the
proper application of Section 4928.143(F), Revised Code. In summary, Customer Parties
submit that the Companies' vagueness doctrine argument should be rejected as the
Commission cannot decide constatutional issues and must presume the constitutionality of
Section 4928.143(F), Revised Code, and that, in any event, the doctriine,of vagueness is
inapplicable to the SEET provision set forth in Section 4928.143(F), Revised Code.

After reviewing the arguments and case law of record, the Commission determirtes
that it is the province of the courts, and not the Commission, to judge the constitutionality
of Section 4928.143(F), Revised Code. Thus, the appropriate venue for AEP-Ohio to raise
its constitutional challenges to the SEET is at the Ohio Supreme Court. Without
addressing the constitutional threshold issue propounded by P,EP-Ohio, fhe Commission
determines, for the reasons that follow, that there is ample legislative direction to
reasonably apply the statute in this case.

Initially, we note that, pursuant to Connally, supra, the typical due process claim of
vagueness seeks to bar enforcement of "a statute which either forbids or requixes the doing
of an act." Section 4928.143(F), Revised Code, is not such a statute. This statute does not
forbid or require the doing of an act but merely directs that prospective adjustments to
rates be made in a future period if there is a finding that past rate adjustments resulted in
significantly excessive earnings. Nor is AEP-0hio penalized for its earnings under this
statute. The fact that there would be a SEET review was known to the Companies when
the rate plans were proposed,

The Commission also determines that Section 4928.143(F), Revised Code, is part of a
comprehensive regulatory framework for setting rates under the provisions of S.B. 221.
S,B. 221 created an approach to establishing ESP rates with significant regulatory flexibility
includ'utg flexibility in what the utility may propose, a scope that may include distribution
as well as generation charges and the option for the utility to withdxaw any rate plan

6 09-786, Pinding and (hder (June 30, 2010); Entry on Rehearung (August 25, 2010).
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modified by the Commission. The SEST examination included in S.B. 221 provides a
check to this flexible approach.

Contrary to AEP-Ohio's argument, Section 4928,143(P), Revised Code, provides a
clear benchmark for identifying "excessive earnings." For example, the statute defines
earnings as excessive "as measured by whether the earned return on common equity of
the electric utility is significantly in excess of the return on oommon equity that was
earned during the same period by publidy traded companies, including utilities, that face
comparable business and financial risk." Additionally, the statute directs the Commission
to make "such adjustments for capital structure as may be appropriate," Further, the
Commission is to consider "the capital requirements of future committed investments in
this state." Finally, the Commission is directed to "not consider, directly or indirectly, the
revenue, expenses, or earnings of any affiliate or parent company." These concepts are not
new or novel and have been traditionally applied in the regulatory ratemaking process.
Federal Power Commission v. Hope Nafural Gas Co. (1.944), 320 U.S. 591.

Moreover, the fact that there may be disagreement about how to define and apply
this benchmark is not new. Parties frequently present the Commission with different
views about a utility's return on common equity. The Commission has extensive
experience adjudicating this issue. Utility regulation is not so mechanical that it can be
performed voithout any expert judgment. The General Assembly has directed the
Commission to utilize its experience and technical expertise in deciding a broad range of
ratemaking issues. We do not find this issue to be fundamentaIly different from those
which the Conunission regularly decides under Ohio's statutory provisions for utility
regulation. For these reasons, we find that Section 4928.143(F), Revised Code, provides
sufficiently clefinitive guidance to the Commission to conduct the SEET.

B. IEU-Ohio's motion to di.smiss

On the opening day of hearing before AII'-Ohio called its first witness, IEU-Ohio
made an oral motion to dismiss the Companies' application in this matter. In support of
its motion, IFU-Ohio claims that CSP and OP failed to come forward with evidence that
satisfies the Companies' burden of proving that the Companies did not have significantly
excessive earnings for calendar year 2009. IEU-Ohio renewed its motion to dismiss AEP-
Ohio's application at the dose of the evidentiary record. Both motions to dismiss were
denied by the bench. (Tr. at 18-26, 746r 747.)

Pursua.nt to Rule 4901-1-15(F), O.A.C., IEU-Ohio challenged, on brief, the hearing
examiner's rulings on the motions to dismiss. In support, IEU-Ohio submits that the
Commission"does not have subject matter jurisdiction to adopt an earnings test other than
the earnings test outlined in Section 4925.145, Revised Code, or apply the required
earnings test other than as mandated by Section 4928.14.3, Revised Code. IEU-Ohio argues
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that AEP-Ohio's application includes more than retail services in its earned return on
equity (ROE), includes revenues for a period less than one year, indudes nomretafl
transaeti.ons such as those subject to Federal Energy Regulatory Commission (PERC)
jurisdiction and considers revenue, expenses and earnings of any affiliate or parent
company.

Citing to the testimony of record, lEU-Ohio submits that AE1'-Ohio witness
Mitchell utilized earned ROE numbers for 2009 that were driven by total mmpany
numbers from all lines of business and not just the equity earned as a result of the ESP.7
AEP-Ohio witness Hamrock confirmed that CSP and OP engage in multiple lines of
business inclYiding nonutility business and that the calculations in AEP-Ohio's testimony
includes income from FERCyurisdictional activities.$ Further, ]EU-0hio daims that all
other witnesses in this proceeding relied upon AEP-Ohio's non jurisdictionalized total
company numbers as the starting point for developing their recommendations. Thus, IEU-
Ohfo argues, under the provisions of Section 4928.143, Revised Code, the Commission can
proceed no further in its analysis of AF,P-Ohio's SEET.

> IEU-Ohio next submits that, even if the evidence presented by APP-()hio and the
ather parties conformed to the requirements of Section 4928.143, Revised Code, the
Commission would not be able to rely on such evidence without correcting the math to
eliminate other problems with the numbers used by the parties to present their
recommendations. For example, pointing to the AEP-Ohio ESP order, IEU-Ohio submits
that AEP-Ohio was instrucked to remove the annual recovery of $51 million of expenses,
including associated carrying charges, related to the Waterford Energy Center and the
Darby Electric Generating Station .9 However, pointing to the testimony of AEP-Ohio
witness Harcnrock, the expenses associated with the Waterford Energy Center and the
Darby Eleetri.c Gen.erating Station are ineluded in the per book net inocome for CSP for
2009. IEU-Ohio claims that, in order to properly measure CSP's electric utility earned
rehun from the ESP, the income statement (expenses, revenue and net income) and
balance sheet (common equity) effects attributable to the Waterford Energy Center and the
Darby Electric Generating Station must be removed in order to apply the SfiET to the ESP
currently in effect. (Tr. at 139-141.)

Even if the Commission ignores the fact that SEET requires reliance upon the
electric utility and retail jurisdictional numbers, IEU-Ohio argues, th$ total company
analysis provided by AEP-0hio is based on one-sided, selective and misleading
adjustments to the total company numbers. For example, AEP-Ohio removed off-system
sales (OSS) net margins from CSP's total company dollar return on equity for 2009 because

7 Cos. Ex. 4 at 4-5; Tr. I at 37-39.
8 Cos. Ex. 6 at 6; Tr. I at134,136-137,141-152.
9 AEP-Ohio ESP cases, Order at 51-52 (March 18, 7oog); Eriti'y on Rehearing at 35-36 (July 23, 2009); and

Second Entry on Rehearing at 2-4 (November 4, 2009):



10-1261-EL-Uh1C -12-

OS5 margins resutt from wholesale transactions subiect to FERC jurisdiction and not retail
transactions. AEP-Ohio admits, however, that there are other nonjurisdictional activities
that the Companies did not attempt to fully jurisdictionalize for 2009 earnings purposes
although the Companies claim the right to do so, if necessary. The importance of AEP-
Ohio's selective application between SEET and jurisdicfional rate plan transactions was
discussed by Staff witness Cahaan. Mr. Cahaan testified that if the OSS were excluded
from the net income, (numerator) then there should have been an adjustment made to the
common stock equity (denominator).. Failure to make such an adjustment tends to lower
the overall return on equity. (Cos. Ex. 4 at 5; Cos. Ex. 6 at 6-7; Tr. at 36; Staff Ex.1 at 19-20.)

AEP-Ohio submits that IEU-(ahio's motion to dismiss based upon TEU-0hio's
reading of Section 4928.143, Revised Code, as well as IEU-0hio s critirisms of the
Companies exclusions and deferrals for purposes of performing ROE calculations is
without merit. Regarding IEU-0hio's contention that the first annual period for the
calculation of SEET began on April 1, 2009, and ended on March 31, 2010, AEP-Ohio
claims that this position is contrary to determinations made by the Commission in the
Companies' ESP proceedings. The Companies state that the Commission specafically
found that AEP-Ohio's ESP was authorized effective January 1, 2009.10 The Conunission
later confirmed the January 1, 2009, start date of the Companies' ESP in a Ivfarch 30,2009,
entsy nunc pro func and in an entry on rehearing issued on July 23, 2010. Therefore, AEP-
Ohio argues, the first annual period of the Companies' ESP is calendar year 2009, and IEU-
Ohio's contention otherwise is incorrect.

IEU-0l uo's argument that Section 4928.143(F), Revised Code, requires a
jurisdictionalized earnings allocation study, based on ESP rate plan-approved services, is
also incorrect, AEP-Ohio argues. The statute does not specifically require, claims AEP-
Ohio, that the Comnussion perform a comprehensive jurisdictional allocation study in
order to determine an earned ROE appropriate for use in the SEET. Rather, the
Companies submit, FERC Form 1 data provides a reasonable starting point from which
appropriate adjustments can be made in order to develop an earned ROE.

Next, AEP-Ohio disputes IEU-Ohio's contention that the Companies' filing contains
faulty data i.*tisofar as the net income reflects inclusion of the expenses associated with
CSP's Waterford and Darby generating stations. Adopting dEU-Ohio's logic, AEP-0hio
claims, would mean that every item of expen.se not related to an ESP rate a,djustment
would be adjusted out of expenses resulting in an artificial inflation of eornings for
purposes of applying the SEET. Such a position is inappropriate, the Companies claim,
because such an approach reflects a traditional ratemaking analysis pursuant to Section
4909.15, Revised Code, rather than favorably comparing the ESP to the expected results of

'o AEP-Ohio ESP cases, Order 064 (March 18, 2009).
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a MRO as intended by the General Assembly. AEP-Ohio urges the Commission to reject
IEU-Ohio's position for purposes of developing the SEET analysis in this proceeding.

Lastly, A.EP-Ohio's argurnents responding to intervenors conoerns regarding the
exclUsion of OSS, deferrals, and the failure to fnl.ty acoount for other nmjurisdicti.onal
activities are addressed under specific topic areas and not further addressed in this section
of the Commission's decision.

IEU-Ohio's motion to dismiss is denied. The Commission has already fiilly
addressed the start date of AEP-0hio's ESP.11 Likewise, we reject IEU-0hio's contention
that the Companies' application cannot proceed as AEP-Ohio did not perform a
comprehensive jurisdictional allocation study. Nowhere in Section 4928.143(F), Revised
,Code, is a coalprehensive jurisdictional allocation study required in order fo determine an
eamed ROE appropriate for use in the SEET. Nor do we find that a: comprehensive
jurisdictional allocation study is the only znanner in which to determine an earned ROE for
SEET. Rather, we find that it is acceptable to make appropriate adjustments to FERC Form
1 data in order to develop an earned ROE for SEET. In making this determination, we
note that, under applicable provisions of Section 4928.01, Revised Code, and under Section
4905.03, Revised Code, an electric utility is not limited to a subset of a firtn's activities that
may be regulated under an ESP. Additionally, the definition of an electric light company
explicitly covers firats engaged in both activities subject to rate regulation by this
Cominission and activities such as transmission that are, in large part, subject to federal
jurisdiction, Thus, while adjustments to FERC Form 1 data may be appropriate to isolate
the effects on ROE of the adjustments in the ESPunder review, the SEET, in the first
instance, may be measured based upon the return of common equity of the electric utility
viewed as a cUmpany without a complete jurisidictional cost and revenue allocation study.

Regarding IEU-Ohio's argument that the Companies' filing contains faulty data
insofar as the net income reflects inctusion of expenses associated with CSP's Waterford
and Darby generating stations, this argument is also rejected. In the Coatipanies' ESP
proceedings, the Commission had authorized CSP to increase revenues by $51 million to
recover jurisdictional expenses assocsated with the Waterford and Darby facilities.12 The
Waterford and Darby facilities had never before been included in rate base. In response to
IEU-Ohio's application for rehearing, the Commission agreed with IEi,T-Ohio that the
Companies had not demonstrated that theix current revenue was inadequate to cover the
costs associated with the generating :facilities. Therefore, the Commission directed AEP-
Ohio to modify its ESP and remove, the annual recovery of $51 million of expenses,

11 AgP_ahio FSP, Order at 64 (March 18, 2009); Entry Nunc Pro 7'unc (ivlarch 30, 2d6'9); Evlry on Relieu°nxg at 41-b
Uuly 23, 2009).

12 p,EP-Ohio ESP, Order at 51-52 (Manh 1$,2009).
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including associated carrying charges related to these generation facilities.13 Today, AEP-
Ohio is in the same position regarding the Waterford and 1?arby fadlities as it was before
issuance of the ESP Order and, therefore, excluding an additional $51 million would be
unreasonable.

II. APPLICATION OF SEET ANAI.YSLS:

A. Comparable Group of Companies, ROE of Comparable Companies and
SEET Threshold

1. AEP-0hio

One of the steps in the process to dete..rmine whether an electric utility has
significantly cacessive eanvngs is to compare the earned return on common equity of the
electric utility to the earned return on common equity of a group of publirly traded
companies, including utilities that face comparable business and futandal risk. AEP-Ohio,
Customer Parties and Staff advocate different methods to select the oomparable group of
publicly traded companies to develop the ROE to which AEP-0hio's ROEs will ultimately
becompared.

AEP-t)hio presented the testimony of Dr. Anil Makhija, professor of finance at The
Ohio State LTniversity (Cos. Ex. 5). The process advocated by Dr. 141akhija may be
summarized as stated below. AEP-OOhio's proposed process evaluates alLpublidy traded
U.S. firrns to develop its comparable group of companies. To evaluate business risk, AEP-
Ohio used unlevered betas and to evatuate financial risk, it used the book equity ratio. By
using data from Value Line,14 AEP-Ohio applies the standard decile portfoHo technique to
divide the companies into five different business risk groups and five -different financial
risk groups (listing each unlevered beta or book equity ratio lowest to highest). AEP-Ohio
defines business risk as evolving from the day-to-day operations of CSP and OP, incl.uding
the uncertainty associated with revenue stream, operating and maintenance expenses,
regulatory rislcs, and fluctuations in weather and demand. AEP-Ohio equates financial
risk with the debt obligation of CSP and OP. AEP-Ohio then selects the companies in the
cell which includes AEI' Corporatioi► (AEP) as the comparable gmup companies. To
account for the fact that the business and financial risks of CSP and OP may differ from
AEP, this aspect of the process is repeated for CSP and OP and taken into consideration in
determining whether CSP's or OP's ROEs are excessive. (Cos. Eac. 5 at 5-6,13-18, 24- 27.)

AEP-Ohio accounts for the risk faced by common equity holders by using the
Capital Asset Pricing Model (CAPM), and then attempts to verify its findings by repeating

13 AEP-Ohio ESP cases, Order at 51-52 (March 18, 200=J); E.-ttry on Rehearing at 35-36 ()u7y 23, 7d169)1 and
Second Enttry on Rehearing at 2-4 (November 4, 2009).

14 Value Line Standard Edition as of june 1, 2010.
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the analysis using capital intensity and the ratio of revenues to total assets as screens.
AEP-Ohio argues that CAPM, which is used to measure total market-relzFted risks, is "by
far the most vridely used model for taking risk into account." AEP-Ohio uses Value 'L.ine
betas for AEP, as compared to the betas of CSP and OP, to con.firm the conservative nature
of AEP-Ohio's proposed method. To account for any difference in the capital structase of
CSP or OP, as compared to the capitalstructure of the companies in the comparable group
companies, the electric utility examines the unlevered beta and the debt/equity ratio of the
publidy traded comparable companies as a part of determining their ROE. (Cos. Ex. 5 at
18-25.)

AEP-Ohio aga'sn advocates, as it proposed in its ESP proceeding and in 09-786, that
an electric utility's earnings not be considered significantly excessive if the annual
earnings are less than two standard deviations above the mean ROE of the comparable
group of companies. The Companies explain that approximately two standard deviations
(which is equivalent to a 1.96 standard deviation adder for SEET purposes) is equivalent to
the traditional 95 percent confidence level, and the 95 percent confidence level provides
for a reasonably acceptable risk of false positives. Further, this process for selection of the
comparable group of companies is preferable, according to AEP-Ohio, because it is
objective, as it relies on market-based measures of risk, best targets comparable companies,
'delivers a reliably large sample of comparable companies and can be replicated in future
proceedings, Further, AE.P-Ohio confirms its proposed method by repeating the analysis
Ausing other business and financial risk measures and a larger population of companies to
form the cornparable group of compar.ies, (Cos. Ex. 5 at 5-6,13.)

AEP-Ohio concludes that the mean ROE for the comparable group of companies for
2009 is 11.04 percent with a standard deviation of 5.85 percent. Multiplying the standard
de--viation of the comparable group of companies by 1.96 (conesponding to a 95 percent
confidence level) yields an adder of 11.47 percent. Thus, AEP-Ohio's SEET analysis yields
a threshold ROE, the point at which earnings should be considered significantly excessive
for 2009, of 22.51 percent (11.04 +11.47) for CSP and OP. (Cos. Ex. 5 at 39,45.)

Opposition to A.EP-Ohio's proposed SEET analsis

Customer Parties and Staff argue that there are a number of errors with the method
advocated by AEP-Ohio. First, Customer Parties claim that AEP-0hio's approach for
determining the conzparable group companies identifies comparable utility and publicly
traded companies based on the business and financial risk profile of AEP and not CSP (or
OP) in contradiction of the language in Section 4928.143(F), Revised Code, which directs
the Commission not to consider the revenues, expenses, or earnutgs of the.electric utility's

affiliates or its parent company. Sr_cond, Customer Parties contend that AEP-0hio's
process establishes an ROE threshold for SE'ET based on a 95 percerdt confi.ience interval
and, as such, only 2.5 percent of companies would ever be determined to have
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significantly excessive eamings. Customer Parties argue that using such a high confidence
interval results in an excessively high ROE SEET threshold. Third, Customer Parties argue
that AEP-Ohio's method does not directly adjust the ROE for the capital structure and cost
of debt of CSP to appropriately account for the differences in financial risk between CSP
and the comparable' companies. Ultimately, Customer Parties contend that A.EP-Ohio's
proposed SEET analysis does not provide a direct ROE SEET for CSP. (joint 1r ►v. Ex. 1 at
24-26.)

Staff notes a number of advantages and some disadvantages with AEP-Ohio's SEET
process. Staff supports AEP-Ohio's proposed SEET process to the extent that it yields a
reliably large sample and is objective as a result of its reliance on market-based measures.
However, Staff asserts that AEP-0hio's process very significantly reduces any aspect of
judgment as to the appropriateness of any company included in the comparable group of
t.̂ ompanies. Staff also argues that AEP-Ohio's implementation of the CAPM does not
allow for the consideration of the type of business risk and, thus, creates a group of
comparable companies with diverse business risk which produces a large variance. Staff
argues that AEP-Ohio's use of CAPM to evaluate business risk is misplaced. Staff
interprets Section 4928.143(F), Revised Code, to focus on the company's business risk as
opposed to the investor's diversifia"ble business risk. Staff also dislikes AEP-Ohio's
reliance on unlevered betas as a part of the SEET process. Staff reasons that unlevered
beta measures are not stable. Finally, Staff rejects a statistical definition of "significantly"
,forthree reasons. Ln this case, it is Staff's opinion that the Companies' proposal for
statistical significance is egregiously excessive and counter-intuitive to the requirements of
SB 221. According to Staff, a statistical definition of "significant" does not provide a useful
or satisfactory interpretation of the legislative language, common sense or the ordinary
meaning of the words as used in the English language. Staff believes that there is no
reason to implement a scientific process for statistical inference when direct observation to
reach a conclusion is feasible. Although Staff recognizes that direct observation to surm.ise
a result coulci put the electric utili.ty in the position of trying to prove a negative, Staff
believes it is in essence a method to avoid false negatives like the Companies' proposed
method is designed to avoid false positives. (Staff F.x. I at 3-9,12-16.)

2. Customer Parties

CustomerParties advocate a seven-step process by which to determine the SEET
threshold ROE which may be summarized as follows: (1) identify a proxy group of
electric utility companies (electric proxy group); (2,) identify a list of business and financial
risk measures for the electric proxy group; (3) establish the ranges for the business and
financial risk indicators for the companies in the electric proxy group; (4) screen the Value
Line database to identify a group of comparable public companies, including electric
utilities, whose business and financial risk indicators fall within the ranges of the electric
proxy group; (5) compute the benchmark ROF for the group of coit ►parable public
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companies, including electric utilities; (6) adjust the benchmark ROE for the capital
structures of CSP; and (7) add a ROE premium to establish the SEET threshold ROE. (Joint
Inv. Ex. l at &.)

Customer Parties first created an electric proxy group by reviewing utilities in the
A1.IS Utility Reports based on four criteria. The electric proxy group includes 15 electric
utilities with: (1) at least 75 percent of revenue from regulated electric; (2) an investment
grade bond rating; (3) total revenue of less than $10 billion; and (4) a three-year history of
paying cash dividends (2007-2010) with no dividend reductions 1S Customer Parties
reason that this aspect of its proposed SEET analysis is appropriate, as it is common to use
this screerung process in estimating.the cost of capital in public utility rate cases and
because the process results in a group of businesses with similar business and financfal
characteristics to the utility at issue, in this case CSP. After excluding foriign companies,
Customer Parties use three business and fmancial risk indicators, beta, asset turnover and
common equity ratios, from the electric proxy group to establish ranges for beta, asset
tarnover and common eqy.uty to develop the comparable group of companies as required
in Section 4928.143(F), Revised Code. (joint Inv. Ex. 1 at 9-15.) -

Step 4 of the process advocated by Customer Parties is to screen the Value Line
Investment Ar.aIyzer 2010 to develop the comparable group companies with business and
financ2al risk indicators within the range of the electric utility proxy gmup. Forty-five
companies compose Customer Parties' comparable group of companies with 15 electric
utilities, 28 gas and electric utilities and onty two nonutility companies. Under Customer
Parties' proposed SEET, the next step is to determine the median ROE for the comparable
group companies, in this case, 9.55 percent for 2009. Customer Parties argue that it is
appropriate to use the median ROE, as opposed to the mean ROE, to avoid the impact of
outliers in the distribution of the ROFs, as the presence of outliers can geeatly inflate the
standard deviation of the comparable group companies and ultimately inflate the SSET
threshold ROE. (Joint Inv. Ex. l at 15-2,1; JRW-2; JRW-3; Cos. Br. at 32.)

Next, Customer Parties adjust the benchmark ROE of the comparable group
companies for the capital structure of CSP to account for the differences in financial risk
between the comparable group of companies and CSP. Under Customer Parties' proposed
SEET analysis, the benchnlark ROE for CSP is 9.58 percent and the benchmark ROE for the
comparable group. of companies is 9.55 percent. Customer Parties recommend a 200 to 400
basis point premium adder to the benchmark ROE of the comparable group of companies
ROE to.establish the threshold ROE f+)r significantly excessive earnings for the year 2009.
Customer Parties emphasize that the 200-400 basis points premium should not be
considered an unchanging precedent ltut is based on the ROE adder used by the FERC for
transmission investments that are notroutine and riskier than the usual investments made

15 loint Iny. Ex. 1 at 10, Table 1.
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by transmission companies. The rationale is that the basis points premium is an
administrative standard based on informed judgment for additional risk. In comparison,
Customer Parties offer that setting the SEET threshold 200 basis points over the returns of
the comparable group of companies is an appropriate proxy for the signifirantly excessive
earnings threshold for AEP-Ohio and, in its opinion, is consistent with the Commission's
adoption of the 200 basis points "safe.harbor" provision as set forth in 09-786. Under this
analysis, Customer Parties argue that-the threshold ROE for CSP is 11.58 percent to 13.58
percent. OPAE supports the SEET analysis advocated by Customer Parties (Joint Inv. Ex. I
at 7-8, 17-23; OPAE Br. at 6-7.)

Opposition to Customer Parties' vroposed SEET anal,

AEP-Ohio argues that Customer Parties' proposed SEET analysis does not meet the
objective required by the statute that the comparable group of companies match the
business and financial risk of CSP and OP. AEP-Ohio also asseres that Ctxstomer Parties'
method presupposes what kind of companies ought to be a match for CSP or OP by use of
the electric proxy group, limits the sample of companies available and rules out publicly
traded companies that may have been a better match to the electric utility. AEP-Ohio also
reasons that Customer Parties' process does not produce a reliably large sample of
cromparable companies. AEP-Ohio suggests that Customer Parties implicitly recognize the
relatively small sample size by modifying the results to elim.inate outliers and by using the
median rather than#he mean based on a misinterpretation of Seclion 4928.193(F), Revised
Code: AEP-Ohio reasons that the median is inadequate for purposes of the SEET analysis
because it does not respond to the variation in the ROEs among the comparable group of
companies. AEP-Ohio advocates that the mean and standard deviation better capture the
information regarding the ROEs of the comparable group of companies and the
distribution of their ROFs. AEP-Ohio notes that the mean ROE of the electric proxy group
is 9.74 percent. The Companies contend that Customer Parties' proposed SEET analysis
process includes the FERC adder based on an arbitrary calculation that has no connection
to the comparable group of comparries to whose mean or median the ROE is applied.
AEP-Ohio asserts that the Customer Parties' approach lacks objectivity. Further, AEP-
Ohio argues that Customer Parties' method produces the same result for all electric
utilities in Ohio as well as others across the coxi.ntry and includes only two non-utility
companies out of the 45 that form the Customer Parties' group of compamble companies.
(Cos. Ex. 7 at 1-5, 7-9.)

AEP-Ohio contends that Customer Parties' use of the beta range produced by the
electric proxy group is inappropriate to compare to the year-end value for CSF. Because
CSP's beta is higher, since it is a smaller company, Customer Parties' analysis necessarily
puts CSP's beta outside of the range of the electric proxy group beta, causing a misguided
comparable &roup of companies to be composed. According to AEP-Ohio, Customer
Parties' method implements a screen for business risk too late in the process and uttilizes
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inappropriate screens. AEP-Ohio contends that Customer Parties' proposal mixes
business and financial risks where SB 221 requires the consideration of both business and
financial risks in the formation of the comparable group of companies. (Cos. Ex. 7 at 5-6.)

Further, AEP-Ohio asserts that Customer Parties failed to correctly adjust the data
for the comparable group of companies for the capital structure of CSP. The Companies
contend that Customer Parties should have considered short-term debt as well as long-
term debt, preferred and common equity. (Cos. Ex. 7 at 6-7.)

FinaIly, AEP-Ohio argues that Customer Parties' adder is arbitrary and produces an
unreasonably high number of companies that would fail the SEET. With the 200 basis
points adder; and using Customer Parties' benchmark ROE of 9.58 percent, and a
threshold ROE miniinum of 11.58 percent, AEPfi3hio concludes that almost one in every
four companies in Customer Parties' comparable group of companies would have
significantly excessive earnings. Further, AEP-C31tio reasons that, pursuant to Customer
Parties' SEET analysis, if applied sym7netrically, to a mean below 7.58 percent and above
11.58 percent,, nearly half the comparable group companies would have earnings that were
significantly txcessive or deficient under Customer Parties' proposed 200 points adder.
AEI'-0hio argues that such results demonstrate excessive failure rates in the application of
the SEET with dire consequences for attracting capital to Ohio's utilities. (Cos. Ex. 7 at 10-
11; Joint Int. Ex. 1 at Ex. JRW-4.)

3, Staff

Staff presented the testimony of Richard Cahaan, consultant to the Capital Recovery
and Financial Analysis Division of the Utilities Department. Staff's 5EET analysis
proposal is based on a three-step p::ocess; (1) determine the ROE for the group of
companies with comparable business and financial risks; (2) establish a threshold ROE that
is significantly in excess of the ROE for the comparable group of companies; and (3)
calculate AEP-Ohio's ROE for use in the SEET. (Staff Ex.1 at 1-2.)

After evaluating the SEET analyses offered by AEP-Ohio and by Customer Parties
in this proceeding, as well as the rrn.odel advocated by Dr. Vilbert in the FirstEnergy
Companies SEET case,16 Staff posits that, while each approach is considerably different,
the results are not so different. Staff characterizes AEP-0hio's model as theorntical,
abstract and academic and Customer 'Parties' model as more traditional. Staff daims that
the Customer Parties' comparable group of companies includes an anomaly company or
isolated outlicr with one portion of its business that is characteristically quite different

16 jn the Matter of the Appidcatian of Ohio Edison Company, The C7evekatd E?ectric liiumiaating Company, and The
Toledo EdLvs¢ Company for Adnunistratdon of the Signef^can' tGj Excessive Earnings Test ibrder Section
4928.143(F), Reaised Code, and Ruie 4901:1-35-10, Ol+io Administratine Code, Case Na 10-1265-ELrUNC.
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from utility generation and distribution assets. Staff reasons that it is not unusual to
eliminate the ?ughest and lowest observations in a sample to calculate the mean and, if the
high and low outliers were onutted from the Customer Parties' process, the mean would
be 10.06 percent. In light of such a comparison, Staff reasons that Customer Partles' 9.58
percent ROE for the comparable group of companies is low. However, the witness
acknowledges that, if the median ROE is used, Staff's proposed adjustment to elimfnate
the outliers would have no affect on the ROE of the comparable group of companies.
(Staff Ex. 1 at 3-9, 12; Tr. III at 518).

. In the application of SEET, the Staff declares that it is appropriate to recognize a
range of reasonableness as opposed to the accounting accuracy usually associated with
public utility regulation. Consistent with that reasoning, Staff notes that the ROE as
Presented in two exchange funds, namely iShares Dow Jones U.S. ilta7ities Sector Index Fund
and Utilities;,Select Sector SPDR Fund, have a weighted average ROE of 11.15 percent and
11.39 percent, respectively. Staff offers that these independently determined ROEs
confirm the reasonableness of the ROE offered by the parties to this case. Considering the
SEET analyses offered and Staff's expressed advantages and disadvantages of each parties'
proposat, Staff witness Cahaan believes that the mean ROE for the group of comparable
companies is reasonably within the 10 percent to 11 percent range with a bit more
evidence on tile higher side of the range. (Staff Ex, l at 3,11-13.)

Operating under the theory that "significantly excessive" is a concept of fairness,
Staff advocates that, rather than a 200400 basis points adder to the mean of the
comparable group eompanies' ROE, the threshold ROE be expressed as a percentage of the
comparable group companies' benchuiark ROE. The benefits of using a percentage of the
comparable group companies' benchmark ROE incorporates an adjustment that works
and is reasonable in deflationary and inflationary economic conditions. Staff advocates a
50 percet►t adder to the comparable group of companies' ROE to establish the SEET
threshold. Staff explains that, in this case for 2009, the 50 percent adder is in the
reasonable range by comparing it to CSP's current embedded cost of debt. Staff argues
that if the result of subtracting the adder from the comparable ROE yields a result that is
near CSP's cost of debt, the adder is reasonable. Staff, therefore, recommends a SEET
threshold for CSP of 16.05 percent before the company's earnings may be considered
significantly excessive. (Staff Ex.1 at 13-17).

Finally; for efficiency of the annual SEET analysis, Staff proposes. that, in future
SEET cases, the Commission direct Staff to offer a benchmark ROE based on an index or
combination of indices announced in advance and that parties to the case put forward
analysis for adjustments or modifications to the indexed benchmarks (Staff Ex. 1. at 12).



10-1261-EL-IJf+IC -21-

Opposition tQ Staff's analE§is

AEP-Ohio argues that Staff's proposed 50 percent adder is roughly equivalent to
less than one standard deviation and is too low when the frequency with which a
company will be considered to have significantly excessive earnings is considered.
According to AEP-Ohio, the 50 percent adder would cause more than one out of every
three companies to be found to have significantly excessive earnings. Further, AEP-Ohio
notes that under Staff's proposal, where the comparable group of companies are right-
skewed and fat-tailed, an even greater portion of companies would be beyond the
threshold ROE. (Cos. Ex. 5 at 39-40; Cos. Br. at 40-41.)

4. Commission decision on comparable companiea and comparable
companies' ROE

Contraiy to Customer Parties' claims, AEP-Ohio took into account the business and
financial risks of the electric utility in determining its comparable group of companfes and
adjusted for the capital structure of the electric utility. AEP-0lv.o's deternwiation of the
comparable group of companies was initially detPxmined by publicly traded companies
that share similar business and financial risks, and the use of the beta of AEP-Dhio, as
opposed to the beta of CSP or OP, does not negate the validity of the camparable group of
°compariies selected under AEP-Ohio's analysis. The Commission is concerned that
Customer Parties' determination of the comparable group of companies was developed
from an electric onlyproxy group whirh predetermines, to some eacten.t, the characteristics
of the comparable group without any direct relationship to the electric utiltty, and, most
signiffcantly, produces the same comparable group of companies for all Ohio's electric
utilities.

Given the divergent methods with which each party computed the comparable
companies' ROE, including Staff's use of two independent indioes to confirm the
reasonableness of the resulting ROEs, the evidence indicates the comparable benchmark
ROE is in the general range of between 10 percent and 11 percent. Thus, this is the range
within which the mean of the comparable companies should be established. However, we
believe that the reasons cited by Staff and AEP-0hio warrant establ9shing the benchmark
at the top of the range, 11 percent, rather than the 10.7 percent recommended by the Staff.

S. t1EP-0hio 2009 Earned ROEs

AEP-fiihio witness Thomas E. 11^I'itchell piv.sented testimony that supported the
Companies' calculation of CSP's and OP's earned ROE for the 2009 SEET, proposed
deductions to the Companies' ROEs and quantified the revenue producing provisions of
the Companies' ESP. AEP-Ohio calrialates each electric utility's ROE by using the net
eamings available to common equity shareholders compared to the beginning and ending



10-1261-EIriJNC -22-

average equity for the year ended December 31,2009, as dictated by the Cammission in 09-

786. AEP-Ohio witness 1Vlitchell testified that there were no minority interest, non-
recurring, special or extraordinary items for CSP or OP for the year 2009. Thus, without
any further adjustments, AEP-Ohio determined an ROE for OP of 10.81 percent and for

CSP of 20.84 percent for 2009. AEP-Ohio acknowledges that induded in the eamings of
CSP and OP are nonjurisdictional earnings (excluding as it proposes off-system sales) that
it did not attemptto fully jurisdictionalize for purposes of the 2009 SEET analysis;
however, AEP-Ohio asserts to reserve the right tp further jurisdictionalize its earnings if

necessary. (Cos. Ex. 4 at 3-5, Ex. TEM-1 at 1; Cos. Ex. 6 at 7.)

Based on the Companies' determination of the mean ROE of the comparable group
of companies of 11.04 percent, the Companies conduded that OP was within the safe
harbor provision of 200 basis points above the mean of the comparable group of
companies and, thus, did not have significantly excessive earnings for 2009 (Cos. Ex. 4 at 3-

5;Cos. Ex. 6 at 7-9).

Customer Parties and Staff accepted the Companies' caIctilation of CSP's ROE of
20.84 percent for 2009 and OP's ROE of 10.81 percent for 2009, excluding any adjustments
(Joint Inv. Ex, 2 at 18; Staff Ex i at 18).17

1. Commicnion decision on SEFT Threshold

First, to the extent that AEP-Ohio failed to further jurisdictfonalize its 2009 earnings
for the SEET proceeding, AEP-Ohio has waived its right to do so subsequent to the
issuance of this Order. The parties to this proceeding should not be required to revise
their position or the Commission reconsider its Order because AEP-Ohio elected not to
further jurisdictionalize its earnings before the application was filed.

In 09-786, the Commission concluded that, for purposes of the SEET analysis, any
electric utility earnings found to be less than 200 basis points above the mean of the
comparable group of companies would not be significantly excessive earnings.18 In this
case, depending on the comparable `group of companies selected and the range of the
comparable companies' ROEs, the ROE spans from 938 percent, as proposed by Customer
Parties, to 11;04 percent, as proposed by AEP-Ohio. The Commission observes that under
any parties' proposed SEET analysis presented in this proceeding, OP's earned ROE is less
than 200 basis points above the mear.l of the comparable group of companies. Thus, we
find that OP did not have signific.antly excessive earnings for 2009 pursuant to Section

17 Customer Parkies nonetheless note that it computes CSP's ROE for 2009 as alightly more, 20.86 peraent,
and that Sivri. Finandal database computes CSP's ROE at E0.82 pe3rc.°er+t. Cust=w. Pa-ties concede that
the difference is immaterial. Qomt tnv. Ex 2 at 18)

18 09-786, Order at 29 atme 30, 2010).
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4928.143(F), Revised Code, or pursuant to the Commission s directives in 09-786 and we
will not further analyze the earnings of OP as a part of this 2009 SEET prooseding.

Further, we find the Companies' straight-forward calculation of CSP's and OP's
earned ROE for 2009 to be reasonable, consistent with the, requirements of Section
4928.143(F), Revised Code, and the directives of the Comutission as set forth in 09-786.19
We address the related arguments of IEC)-0hio regarding the jurisdictionalization of CSP's
and OP's revenues above in the procedural section of this order and, therefrne, see no
reason to restate our findings an the issue again here.

To recap the position of the parties, AEP-Ohio advances a 2009 SEET threshold for
C,SP of 22.51 percent. At the other end of the spectrum is Customer Parties, who argue
'that; under its proposed SEET analysis, the threshold ROE for CSP is in the range of 11.58

7percent to 13.58 percent. Staff advocates a 50 percent adder to the ROE of the comparable
graiup of companies which when added to its recommended benchmark ROE of 10.70
yields, in this case, a SEET threshold of 16.05 percent for CSP.

In regards to the determination of the SEET threshold, in 09-786, a number of
commenters requested a"bright line statistieal analysis test for the evaluation of earnings."
While the Co:mmission agreed that "statistical analysis can be one of many useful tools,"
we declined to adopt such a test. We concluded, instead, that "significantly excess
earnings should be determined based on the reasonable judgment of the Commission on a
case-by-case basis." Our Order noted the significant variation among Ohio electric utilities
and went on to identify specific factors which the Comanissfon would consi.der in its case-
by-case analyais.

[T'ahe Commission will give due consideration to certain factors,
including, but not limit:ed to, the electric utility's most recently
authorized return on equit.y, the electric utility's risk, includttlg the
following: whether the ellectric utility owns generation; whether the
ESP includes a fuel and purchased power adjustment or other
similar adjustments; the rate design and the extent to which the
electric utility remains subject to weather aad economic risk; capital
commitments and futtire capital requirements; indicators of
management performance and benchmarks to other utilities; and
innovation and industry leadership with respect to meeting
industry challenges to maintain and. improve the competitiveness
of Ohio's economy, including research and development
expenditures, investments in advanced technology, and innovative

1 09-786, Entry on Rehearing at 6(Attgust 25,2010).
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to which the electric utility has advanced

Jn the current case, AEP-Ohio again proposes a bright line SEET threshold based
exclusively on a statistical analysis of comparable companies, with some regard for the
Commission's directives. The Companies' recommendation is unreasonable and
inconsistent with the statute. As we ctearly stated in 09-786:

[U]tilizing only a statistical method for establishing the SEET threshold is
insuffic.ient by itself to meet the electric utility's burden of proof pursuant to
Section 4928.143(F), Revised Code, Section 4928.143(F), Revised Code,
places on the utility "the burden of proof for demonstrating that
significantly excessive earnings did not omur.° Passing a statistical test
does not, in and of itself, demonstrate that excessive eanungs did not occur.

The statute requires us to measure excessive earnings by whether "the earned
return on common equity of the electric distribution utility is significantly in excess of the
return on common equity" earned by comparable companies. Section 4928.143(P), Revised
Code. Whether any differential betv.reen the ROE of the electric utility and that of the
comparable companies is significant necessarily depends on factors related to the
individual electric utility under review. While a statistical analysis of the variation in
retums among companies facing comparable business and financial risks can provide
useful information, as indicated in ourr decision in 09-786, we will not rely exclusively on a
statistical approach or set a generic bright line th*eshold based only on variations in the
returns of the comparable crompanies.

We find that not only does AEP-Ohio's proposed SEET analysis rely exclusively on
a bright line statistical test for its SEET threshold, it relies on the statistical analysis to the
point of producing an unrealistic and indefensible result. If the Commission were to
accept AEP-Ohio's SEET arnalysis to determine the threshold ROE for CSP at 2251 percent,
the Commission would be forced to accept an electric utility ROE of less ifim 22.51 percent
as not significantly excessive. Without additional comparisons to justify its SEET
threshold for CSP as reasonable, we condude that AEP-Ohio improperly relied on a
statistical test for its SEET threshold, In light of the Commission's rejection of Customer
Parties' development of the comparable group of companies, we also reject their SEET
threshold range of 11.58 to 13.58 percent. Not only do we reject Customer Parties' SEET
threshold range in this case, we do not believe that their use of a 200-400 basis _pounts
adder to the benchmark ROE of the comparable group of companies is optimally related to
the purpose of the SEET. We find the conceptual conatruct of Staff's proposal to use a
percentage of the average of the comparable companies to be more appropriately related
to the purpose of the SEET.
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Although the purpose of the SEET is to be a statutory check on rates that result in
excessive earnings, we find that one of the impacts of the SEET creates symmetry with our
obligation to ensure that a company may operate successfully, maintain fidancial integrity,
attract capital and compensate its investors for the risk assumed. Among the parties'
positions we find that Staff's basic methodology best gives effect to the statutory design to
create such symmetry. SpeciflcaIly, the Commission is persuaded by the fact that Staff's
proposed adder's impact, if subtracted from the comparable ROE benchmark yields a
result that is similar to the company's cost of debt. Given the Commission's adoption of
an 11 percent ROE, the impact of a 50 percent downward adjustment to'the comparable
ROE results in an earnings of 5.5 percent, which is sim9lar to CSP's embedded cost of debt.
Therefore, 50. percent is a reasonable guide for establishing an adder.

Additionally, when there is a differential by which the return for a specific electric
utility exceeds the safe harbor threshold established in 09-786, the Commission must
attribute any such amount to and allocate it between earnings that are significantly
excessive as a result of adjustments in the utility's ESP, or to earnings that are not
significantly excessive because they reflect utility specific factors, are reasonable given the
utility's actual performance or are attributable to factors unrelated to the ESP.

Turning first to utility sped#"ic factors related to investment reyuiretnents, risk, and
investor expectations, the Commission must recognize that a comparison to other firms
tiviU not fully capture company speofic factors which influence whether a return is
significantfy eaccessive. On a going forward basis, the Commission expects to refine the
quantitative analysis associated with these factors through future SEET proceedings.

In its SEET application, as set forth in the Order in 09-786, W. Hamrock discusses
at length in tiis testimony the various factors which the Commission indicated it would
take into consideration in the establisFrment of the level of significantly ex¢essive earnings.
Mr. Hamrock discussed the capital commitments made by CSP for both 2010 and 2011, as
well as the various business and financial risks faced by CSP. The witness also explained
several ways in which CSP has demonstrated positive management performance in
several areas. He discussed the improved service reliability experienced by CSP
customers from 2003 to 2009 and the xrarious technological innovations CSP has initiated,
such as gridSMART, to its leadership in energy efficiency and peak demand response
programs. CSP continues to make extensive capital investments in the state of Ohio.
Customer Parties raised a concern that CSP was not making a firm commitment to its 2010
budget, The Commission notes that, on sxoss-exarnination, it was demonstrated that CSP
is indeed committed to spending the projected capital budget for 2010.

In terms of the various business and financial risks discussed by Mr. Hamrock in
his testimony, the Comnission concuzs that CSP is favng various business and itnartcial
risks. Despite the use of riders, some bypassable and other nonbypassable riders, the fact
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rernains that initial capital outlays must be made to fund many of the activities
enumerated by CSP. In addition to initial capital outlays that CSP must make in order to
fund its obligations under its ESP and its provision of service in general, there are other
risks, not clearly associated with a rider, of which the Commission must remain mindful.
For example, the Commission concurs with CSP that electric utilities are not assured
recovery of their generation assets due to the change in the regulatory environment; the
prospect of future industry restructuring and carbon regulation is unknown; and market
prices for generation-related services are volatile. Lastly, the Commission gives
consideration to the challenge of falfilling the various mandates of SB 221, within the
context of a rapidly changing electric market.

The Commission also takes into consideration the fact that CSP's sgrvioe reliability,
both in terms of the number of outages experienced by its customers and the length of
those outages, has improved. CSP's actual frequency of outages (SAIFT) went from 1.91 in
2003 to 1.31 in 2009. During the same period, CSP's number and duration of outages
(CAIDI) went from 148.6 to 122.6.

Additionally, the Comrnission notes that CSP's most recently authorfzed ROE was
12.46 and, while dated, it may still be influencing earned returns and should be
acknowledged and considered. We also believe, in light of the cturent econotiiic situation
across the state, it is unreasonable to overlook economic volatility in the SIIET analysis.

The Commission also believes consideration should be given to C.SP's commitment
to innovation. In particular, the Commission believes that consideration should be given
to CSP's gridSMART program. CSP's gridSMART program is a holistic approach to the
deployment of gridSMART and, as such, as noted by Mr. Hanrock, received the high.est
rating among all demonstration grant applications to the U. S. Deppatunent of Energy.
Further CSP has agreed to initiate a Phase 2 gridSMART program?s

Lastly, the Commission must also include in its consideration CSP's efforts to
advance Ohio's energy policy and future committed capital investments. CSP far
exceeded the established benchmark requirements both in the area of energy effinency
and peak demand response. CSP con+anues its innovation efforts and dedication to Ohio's
energy policy by its commitment to provide $20 million in funding to a solar project in
Cumberland, Ohio. Not only wi1.1 this project advance the state's energy policy, but it will
also bring much needed economic development activity to Ohio. Various parties noted
that this commitment was continggnt on several other factors and questioned the
appropriateness of giving any consideration to this investment. The Comamission remains
confident that this project will move forward and the fands will be expended for this
project in the near future. Nevertheless, should this projectnot move forward in 2012,

2.0 See AEP-Ohio Notice of Withdrawal of the Stipulation filed December 16,2010.
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such that the funds are expended in 2012, the Commission requires the $20 million to be
spent in 2012 on a similar project.

Giving due consideration to the aforementioned factors, and keeping in mind the
nature of the SEET, the Commission believes that Staff's 50 percent baseline adder should
be adjusted upward. Thus, the appropriate percentage to be added to the mean of the
comparable group companies is 60 percent which in this case yields a SpET threshold of
17.6 percent.

C. Adjustments to CSP's 2009 Earnings

1. Off-system sales

(a) AEP-Ohio's SEET application excludes O59

AEP-dhio submits that its ROEs should be reduced for OS5 margins (after federal
and state income taxes). Based on AEP-Ohio's interpretation of Section 4928.143(F),
Revised Code, only those earnings resulting from adjustments included in AEP-0hio's
ESP are part of the SEET analysis process. AEP-Ohio reasons that OSS rnargins are based
on wholesale transactions, approved by FERC, and excluding 05$ maagins from SEET
complies with well-settled federal constitutional law. AEP-Ohio argues that under federal
consti.tutional law, the State is preempted from interfering with the Companies' ability to
realize revenue rightfully seceived from wholesale power sales pursuant to contracts or
rates approved by FERC. Pacific Gas & Electric v. Energy Resources Comm., 461 US. 190
(1983) (Energy Resources Comm);1Vantahata Power & Light Co. v. Thornburg, 476 U.S. 953
(1986) (Nantahala); Mississippi Poraer & Light v. Mississippi, 487 U.S. 354 (1988) (MP&L);
Paciftc Gks & Etectric Co. u. Lynch, 216 F. Supp. 2d 1016 (N:D. Cal. 2002) (Lynch). AEP=Ohio
extends that reasoning to conclude ;hat, just as the state may not trap FERC-approved
wholesale power costs, it may not; irt effect capture or siphon off the revenue the
Companies receive from FERC-approved wholesale sales for the purpose of reducing the
retail rates paid by Ohio customers. Any such order by the Commission, according to
AEP-Ohio, would conflict with the Federal Power Act and Congress' power under the
Supremacy Clause. AEP-Ohio further alleges that this type of econon,ic proteetionism
would also violate the federal Commerce Clause. New England Power Co. v. New
Hampshire, 455 U.S. 331(1982) (NEPC). Thus, AEP-Ohio declares that it would be unlawful
for the Companies' 055 earnings to be included in the computation of any significantly
excessive eamings. To that end, AEP=Ohio proposes that, -to avoid any jurisdictional
conflict, 05a margisis be excluded irom AEP-(3hio's earnings to comply with Section
4928.143(F), Revised Code. Consistent with this reasoning, AEP-Ohio reduces it earnings
attributable to common stock after taxes an.d adjusts its ROE for CSP from 20.84 peroent to
18.31 percent. (Cos. Ex. 4 at 5-6, Ex. TEVI-1; Cos. Ex. 6 at 6-7.)
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(b) Staff's posiiions as to OSS

Staff takes no position on the inclusion or exdusion of OSS from the SBEf analysis.
However, Staff argues that the Companies' calculation to exclude OSS from CSP's earned
ROE is incorrect. According to Staff, to appropriately exclude OSS margms from CSP's
earned ROE there must be an adjustment to the equity base of the ROE. Staff adjusts the
denominator, common stock equity,to account for that part of the equity which finances
the generation plant which facilitatesOSS. To make the adjustment, Staff first calculates
the amount of equity that supports production plant, which is 51.5 percent of CSP's total
equity. The next step is to allocate that portion of equity to OSS by using the ratio of sales
for resale revenues to total sales revenues, which equals 13.9 percent. StafYs calculation
results in $93.4 million of the total average equity of $1,302.6 million being allocated to
OSS, leaving the remaining average equity balance at $1,209.2 million. As adjusted by
Staff, CSP's ROE after excluding OSS, acknowledging the corresponding equity effect,
produces an earned dt.OE of 19.73 percent as opposed to the 18.31 percent offered by CSP.
(Staff Fx.1 at 19-21, Ex. 3.)

Customer Parties oppose any adjustment to CSP's earned ROE of 20.84 percent.
Nonetheless, if the Cornmission elects to exclude OSS margins from CSP's eamed ROE,
Cuatomer Parties admit that the Staff's proposed revision to the calculation is an
appropriate startingpoint although it anderstates the company's earned return. (joint Inv.
Br. at 29-3L)

AEP-Ohio explains that, despite Staff's claims that the Companies' calo-ilation to
exclude 085 from CSP's earned ROE needs to be refined, according to AEP-Ohio, the
calculation is consistent with the Commission's directive as to the calculation of equity in
09-786 (Cos. Ez. 4 at 4-5; Tr: at 78).71

(c) Customer Parties' nosition on 05S

Customer Parties, as supported by OPAE, vehemently oppose any adjustment to
CSP's earned ROE of 20.84 percent irtcluding OSS. Customer Parties reason that OS8 are
sales by the utility to individuals orentities that are not Ohio retail customers. OSS are
possible, Customer Parties explain, by generation plant that otherwise produces power for
Ohio retail electric customers; generation facilities built for the benefit of and funded by
Ohio customers. Customer Parties are adamant that CSP's jurisdictional customers have
funded a rehirn on as well as a returri of the generation assets used for OS5 transactions.
Thus, Customer Parties and OPAE reason that it is only equitable to inciude 0S5 earnings
in CSP's SEET calculation. (joint Inv. Ex. 2 at 22-24; DPAE Br. at 4-7.)

21 09-786, Order at 18 Qune 30, 2010); Entry cxi Rehearing at 6 (August 25, 2010),
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Customer Parties offer that in 2009, CSP's earninGs from OSS were $32,977 million,

in comparison to CSP's total eanzings of $271,504 million, 12.1 percent of CSP's total
earnings. If, as AEP-Ohio requests, earnings from OSS are excluded from the SEET
analysis, Customer Parties argue that the Commission would be comparing 87.9 percent of
CSP's earnings to 100 percent of the earnings of the comparable group of companies,
biasing the SEET analysis in favor of AEP-Ohio. Customer Parties plead that such a
comparison is in conflict with the language of Section 4928.143(F), Revised Code, and wiIl
render the SEET analysis meaningless and asymmetrical. Further, Customer Parties
contend that OSS are an inherent component of the company's earnings, as prescribed by
generally accepted accounting prindples, as such earnings are reported to the Securities
and Exchange Commission (SEC) and FERC. Customer Parties declare that modifying
such reported earnings would be inconsistent with federal law as weA as FERC and SEC
accbunting standards. (joint Inv. Ex. 2 at 21-24; Cos. Ex. 4 at Ex. TEM-1.)

Moreover, Customer Parties note that Ohio customers are paying CSP for its energy
efficiency programs instittited pursuant to Section 4928.64, Revised Code, which facilitate
°OSS. On that basis, Customer Parties believe it is unreasonable to exclude 06S margins
from the SEET analysis. Incorporating, OSS margiuvs in the SEET analysis, serves as a form
"of off-set to the energy efficiency costs incurred by CSP's customers and promotes the
^policy of the state, under Section 492$.02(A), Revised Code, to ensure the availability of
reasonably priced retail electric service to Ohio's consumers. (Joint Int. Ex. 2 at 23-24; Tr.
253-254.)

In regard to the FERC jurisdictional claims made by AEP-Ohio, Customer Parties
retort that there is no valid federal preemption prohibiting consideration of OSS eamings
in retail ratemaking. Customer Parties assert that several other state commissions have
done so. (Joint Inv. Ex. 2 at 24.)

(d) Commission decision on OSS margins

Initially, the issue of OS5 mmgins in the SEET analysis was considered by the
Commission in AEP-Ohio's ESP proceedings. Numerous interested stalceholders also
participated in 09-786 and offered their position on the issue of OSS in that proceeding.
While the Commission offered guidance on numerous aspects of the issues raised as to the
application of the SEET, in regards to OSS, the Conumission determined that the issue was
more appropriately addressed in the individual SEET proceedings. As the Commission
had hoped, in this case the Companies and Customer Parties have expanded and clarified
their positions and have provided context to the effects of each position presented as part

of this SEET :uialysis.

We are required to eonsider not only whether the electric utility had signif•icantly
excessive earnings but also whether its earnings are the result of adjustments in its ESP.
Where it can be shown that the electric utility received a return on its OSS, which if
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included in the calculation could anduly increase its ROE for purposes of SEET
comparisons, OSS margins and the related equity in generation facilities should be
excluded from the SEET calculation. 'X'hus, without reaching the federal and constitutional
law arguments, we will exclude OSS and the portion of generation that supports OSS from
the SEET analysis.

With the exclusion of OSS margins from the SEET analysis, we find it necessary to
correct, as Staff recommends and Customer Parties at least accept as eonaeptuatty correct,
to account for the equity effect of the exclusion. Therefore, we reduce CSP's earnings to
exclude OSS and similarly adjust the calculation to account for that portion of the
generation facilities that supports OSS. Aecordingly, the Commission re,calculat.es CSP's
ROE, excluding OSS and incorporating the equity effect of excluding OSS, to be 19.73
percent.

2. Deferrals

(a) AEP-Ohio

In AEP-Ohio's SEET application, the Companies exclude what it refers to as

,"'significant' deferrals- deferred fuel adjustment dause revenues (including the interest on

carrying costs and the equity carrying oosts component on the deferred ftilel) and deferred
economic development rider (EDR) revenues from CSP's ROE for SEET purposes, thereby

reducing CSP's ROE from 18.31 percent (with OSS excluded) to 15.99 pement (excluding
both OSS and deferrals) for 2009. AEP-Ohio calculates CSP's deferrals to total $47.2
million. AEP-Ohio argues that this exclusion is aitical for the Companies to preserve the
probability of recovery of the deferrei.i fuel cost as it is a necessary basis for the utility to

record and maintain the regulatory asset on its balance sheet and for the Commission to
direct the phase-in of rate increases as perntitted pursuant to Section 4928.144, Revised

Code. The Companies also argue it is inappropriate for the Commission to consider
refunding earnings through the SEET analysis that the Companies have not actually

collected from customers. (Cos. Ex. 6 at 13-15; Cos. Ex. 4 at 12-16, Ex. TEMj6.)

(b) Other narties' nositio:n regarding deferrals

(1) Customer Parties

Customer Parties view FAC and EDR-defer-red revenues as deferred rate inueases
pursuant to the ESP which contribut4 to the earnings approved by the Commission and
subject to refund to customers. Customer Parties argue that deferred expenses only affect
earnings in the year of the deferral and there is no effect on eamings in future years. In
future years, revenues and expenses are matched with no effect on eanl6ng€. Customer
Parties reconunend that any excess earnings first be used to eliminate or reduce the
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regulatory asset created by the deferral on the electric utility's books as of the date the
refund is effective. (Joint Inv. Ex. 2 at 6-7,15-16, 25-26.)

(2) 5!mff-

Like OSS, Staff takes no positi6n on the inclusion or exclusion of deferrals from the
SEET analysis. However, like the adjustment for OSS, Staff argues that the Companies'
calculation to exclude defeerrals from CSP's earned ROE is incorrect and requires an
adjustment to the denominator to account for the equity effect of the exclusion from
revenue, As adjusted by Staff, CSP's ROE to exclude deferrals, acknowledging the
corresponding equity effect, produces an eamed ROE of 18.74 percent as opposed to the
18.52 peroent (deferrals only excluded) offered by CSP. (Staff Ex. 1 at 19-21, Ex. 3.)

(c) Commission decision on deferrals

Uniike OSS or extraordinary or non-recurring items, deferrals should not be
exduded from the electric utility's ROE as requested by AEP-Ohio. Consistent with
generally accepted accounting principles, deferred expenses and the associated regulatory
liability are reflected, on the electric utility's books when the expense is incurred.
Subsequently, with the re(vipt of deferred revenues, there is an equal amortization of the
deferred expenses on the electric utility's books, such that there is no effect on earnings in
future years. Accordingly, we are not persuaded by the arguments of AEP-Ohfo to adjust
CSP's 2009 earnings to account for certain significarnt deferred revenue.

D. Capital reqvirements for future committed Ohio investments

In support of its future committed investments, AE.P-0hio offered its actual
construction expenditures for 2007 through 2009 and capital budget forecast for 2010 and
2011 categorized by new generation, environmental, other generation, transmission,
distribution, gridSMART and corporate/other. For the ESP period, AEP-Ohio offers a
plan to invest $1.67 billion in Ohio. More specifically, AEP-Ohio had total construction
expenditures for the year 2009 for CSP of $280,108 million, and for 2010 and 2011 projected
construction expenditures of $256,100 miUion, and $186,969 million, respectively. Over
and above the future committed investments set forth in the Companies' construction
expenditures and budget projections, AEP-Ohio notes a commitment to make a capital
investment associated with the company's compliance with its alternative energy portfolio
requirements pursuant to Section 4928.64, Revised Code. CSP hasmade a com.mitment to
invest $20 million to support the development of a large solar farm near Cumberland,
Ohio, and entered into a 20-year purchase agreement for all of the faciliky's power. CSP
also plans to expand its gridSMA.RT project to its entire service territory. (Cos. Ex. 6 at 16-
18, Ex, JH-1; Cos. Ex. 8 at 7; Cos. Br. at 67-72; Tr. 289-290, 687-690.)
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1. ORposition to the committed future investment daims

Customer Parties opine that consideration of future cornmitted investments is a
factor to be considered in association with the development of comparable companies, the
establishment of the threshold ROE and any adjustment to the threshold. To that end,
Customer Parties note that its development of the comparable group of companies
includes consi(ieration of the fixed asset turnover ratio as part of the business and financial
risk measures. IEU-Ohio and Cu$tomer Parties also note that, using CSP's 2009
construction expenditures as a baseline of $280.108 million, CSP's budgeted projections are
declining through 2011. The intervenors argue that the Commission should only consider
future committed investments during the ESP period that are funded by the electric utility
itself and which are beyond the utility's normal rate of funding. Further, Customer Parties
challenge AEP-Ohio's commitment to oonstruct the projects on which the budget
projectionsare developed. In light of the tenuous nature of the committed future
investments, and the fact that CSP"'s future capital crorrunitments are declining during the
ESP period; Customer Pardes implore the Commission that, although it is required to give
consideration to the electric utility's future committed capital investments in Ohio, in this
instance, it is not appropriate to take future investments into consideration. OPAE joins
Customer Parties in its condusion that there should not be an upward adjustment in the
SEET or a reductionin any refund due customers for fnture committed investments. Qoint
lnv. Ex. 1 at 13; Joint Inv. Ex. 2 at 29-30; Joint Inv. Br. at 47-56; OPAE Reply Br. at 9; IECT-
Ohio Br, at 22-24.)

In its response, AEP-Ohio notices that Staff did not acknowledge the evidence
offered concerning the Companies' committed capital investments and states that the
other parties to the proceeding mischataacterize the approximately $1.7 billion investments
as merely "business as usual." AEP-Ohio argues that Section 4928.143(F), Revised Code,
clearly allows the consideration of the utility's future committed investnien.ts without
limitations as to ESP period and no language in the statute requires that the investment be
unreimbursed shareholder-funded contributions. AEP-t7hio is of the opinion that the
statute does not require the future irivesiment to be extraordinary in comparison to an
historical baseline of investments. The Companies rely on the language in Rule 4901:1,35-
03(C}(10)(a)(iii), O.A,.C., in support bf the notion that the capital budget forecasts are
indicative of the electric utility's "capital requirements for future cornmitted investments."
t1.EP-Ohio contends it would be art°eitrary and capricious to anly consider the electric
utility's incremental future capital :.-Lvestments that increase annually year-after-year.
AEP-Ohio reiterates that while all of the projects in the forecasted budget have not
completed the management review pracess, approximately 90 percent of the projects listed
for 2010 and 70-80 percent of the projects listed for 2011 have received the necessary
managementapprovals. (Cos. Reply Br. at 28-35.)

Commission Decision
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As required by the statute and as discussed above, the Commissioit considered the
electric utility's future committed capital investments when rendering its decision on the
SEET.

2. Otheradjustments`to CSP's 2009 Earnin¢s

(a) A.EP-Ohio

As part of its SEET application, AEP-Ohio presented a narrative of information
regarding the Companies' risk and performance. AEP-Ohio notes that as an Ohio electric
utility that owns gerteration, it faces rcumerous risks including risks associated with: the
lack of guaranteed recovery for generation assets; customer shopping; the terni of the
Companies'- approved ESP and the unantia.pated shutdown of generation staHonsl
environmental regulation; and market-price impact for generation-related services.
Further, the Companies contend that they face risks associated with the variability and
uncertainty of its retail revenue stream,and weather.

As for the Companies management performance and industry benchmarks, AEP-
Ohio notes that since 2005, CSP and OP have consistently performed very well on
customer satisfaction surveys. Further, AEP-Ohio notes that its SA1FI and CAIDI have
improved since 2003 through 2009. The Companies state that they are leaders in the
industry regarding advances in electric generation and transmission technologies. CSP
and OP invest in Ohio and maintain a significant tax base throughout the state with a total
emnomic impact that exceeds $2 billion per year, CSP states that its gridSMART project
received the highest rating among all such applications presented to the U.S. C7epartment
of Energy (US 17OE). AEF=Ohio asserts the Companies regularly participate in various
industry efforts to strengthen interoperability standards and cyber security. AEP-Ohio is
working in collaboration with US DOE to advance carbon capture and sequestration
technologies. AEP-0hio also claims that its energy efficiency and demand reduction
programs have the potential to save Ohio consumers $630 million and reduce power plant
emissions, Finally, AEP-Ohio emphasizes that CSP achieved 202 percent and OP achieved
171 percent of their respective energy efficiency benchnmarks for 2009, (Cos. Ex. 6 at 19-24,
Ex. JH 2.)
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(b) Other Rarties' position

Customer Parties reason that any consideration of the additionalfactors offered as
directed in 09-786 do not negate any significantly excessive earnin,gs by CSP in 2009 and
any consideration of such factors as to CS.P and OP, jointly, or AEP-0hio, are prohibited

pursuant to the language of the statute. Indeed, Customer Parties assert that the return on

equity in CSP's last general rate case was 12.46 pexcent22 the most recent ROE in CSP's

rider cases of 10.50 percent,23 and the company's 2009 actual ROE of 20.84 percant is a
strong indicatot of significantly excessive earnings. Further, Customer Parties argue that
evidence presented by ABP-0hio on the business and financial risks faced by CSP does not

justify any-additional further consideration than what the Companies have reflected in
their comparable group of companies. Customer Parties and OPAE offer that only a small
portion of CSP's customers are actually shopping and, according to their calculations, CSP
has been sufficiently compensated for the shopping risk by the provider of last resort
(FOI.R) charge. (joint Inv. Ex. 2 at 30; ;Toint Inv. Reply Br. at 40-43; OPAE Br. at 6.)

In addition, Customer Parties argue there are other factors that reduce or neutralize
the risks alleged by AEP-Ohio. Customer Parties note that CSP's ESP includes a FAC that

protects GSP and OP against rising fuel costs. Customer Parties also note that CSP's ROE
of 20.84 percent was the highest reported by Ohio's electric utilities; the highest among the
company's affiliates in the AEP East power pool; and the highest ROE among all investor-
owned regulated electric utilities in the United States. Customer Parties submit that these
factors likewise must be considered by the Commission in making its deasion as to CSP's
2009 earning-, (Joint Inv. Ex. 2 at 18-20; Joint Inv, Reply Br. at 44-48.)

Commission decision on additional factors

As discussed previously in ou:' discussion of the SEET threshold, the Commission
has considered these arguments in its establishment of the threshold.

Commission's Conclusions Reeardin gAEP-Ohio's 2009 SEET

In consideration of the Commi,ssion's conclusion as discussed above regarding the
application of the SEET to OP for 2009, the Commission finds that under any parties'
proposed SEET analysis presented in this proceeding, OP's earned ROE is less than 200
basis points, above the mean of the comparable group of companies. Thus, the

22 Tr. at 214-216.
23 In the Matter of'the Application of Columbus Southern Po'wer Company and Okio Power Company to Establish

Environmental Investment Carrying Cost Riders, Case No. 10-155-E'L-ItDI2, Finding & Order (August 25,

2010); and In the Matter of the Application of CuTumbus Southern Pou er Compuny to Update Fts grtdSlvIART
Rider, Case':'Vo.1fl-164-EL-1{DR, Finding & Order (August 11, 2010).
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Commission concludes that OP did not have significantly excessive earnings for 2009
pursuant to Section 4928.143(F), Revised Code, and the Commission's directives in 09-786.
Next, in regard to CSP, consistent with the findings discussed above, the Commission
finds:

Percent $ in millions
CSP's earned ROE for 2009 20.84 271.504
Exclusion of OSS with e ui . effect 19.73

Threshold ROE for 2009 SEET 17.6

Difference (19.73 -17.6) x $ 20.039' 2.13 42.683
CSP's 2009:Sigmificantly Excessive Earnings
Subject toRet-urn

The Commission directs CSP to apply the significantly excessive earnings, as
determinedin this Opinion and Order, first to any deferrals in the FAC accotmt on CSP's
books as of the date of this order, with any rema.ining balance to be credited to CSP's
customers on a per kSlowatt hour baais beginning with the first billing cycle in February
2011 and coinciding with the end of the current ESP period. Additionally, the
Commission finds that any balance credited to CSP's customers will not be deducted from
the Company's earnings for purposes of the 2011 SEET review.

In the Companies' F5P case, the Commission approved an increase in rates for 2011
of six percent of total bill. With the Commission's determination of significantly exceasive
earnings for CSP in 2009, i:he Comnvssion directs CSP, consistent with this C+pinfon and
Order, to adjust its tariff rates, accordingly.

Finally, in regards to Staff' recommendation to offer a benchmark ROE based on an
index or combination of indices as the starting point for the annual SEET, the Commission
will continue#o consider the proposal and address any amendment to the SEBT process by
entry to be iseued in the near future.

24 Joint Int. Ex- 2 at 17.



10-1261-EL-iINC -36-

FINDINGS OF FACT AND CONCLUSIONS OF LAW:

(1) CSP and OP are public utilities as defined in Section 4905.02,
Revised Code, and, as such, the companies are subject to the
jurisdiction of this Comnussion.

(2) On September 1, 2010, CSP and OP filed an application for
administration of the SEET in accordance with Section
4928.143(F), Revised Code.

(3) Intervention in this case was granted to OCC,TEU-Ohio, OPAE,
OEG, APjN, OMA, OI-IA, and The Kroger Company.

(4) The hearing in this case commenced on October 25, 2010, and
concluded on November 1, 2010. Three witnesses testified on
behalf of AEP-Ohio, two witnesses testified on behalf. of
Customer Parties, and one witnesses testified on behalf of the
Commission Staff.

(5) lnitial briefs were filed on November 19, 2010 and/or reply
?oriefs were on filed on November 30, 2010, by AEP-Ohio, Staff,
Customer Parties25 IEU-Ohio and OPAE.

(6) AEP-Ohio waived its right to further jurisdictionalize , its
earnings in this SEET proceeding.

(7)

(8)

OP did not have significantly excessive earnings for 71009
paxrsuant to Section 4928.143(F), Revised Code, and the
Commission's safe harbor provision.

CSP had significantly ercessive earnings for 2009 pursuant to
Section 4928.143(F), Rev'sed Code.

ORDER:

It is, thPrefore,

ORDEi2ED, Ttuat IEU-Ohio's motion to dismiss AEP-Ohio's SEET application is
denied. It is, further,

ORDERED, That CSP apply the significantly excessive earnings, as determined in this
Opinion and Order, first to any deferrals in the FAC account on CSP's books as of the date

25 The reply brief filed by Customer Parties did not include OMA or fJHA as a party to the brief. Only
OCC, APJN and OEG are listed as part3es to the reply brief.
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of this Order, with any remaining balance to be credited to C'.SI''s customer bills beginrung
with the first billing cycle in February 2011. The bill credit shall be on a kilowatt hour
basis and coincide with the end of the current ESP period. It is, further,

ORDERED, That AEP-Ohio comply with its commitznents as set fiorth in its notice
of witbdrawal of the Stipulation. It is, further,

ORDERED, That a copy of this Opinion and Order be served upon all parties and
other interested person of record.

THE PUBLIC UTILPTIES COMMISSION OF OHIO

Steven. Lesser, Chairman

&/: e-'1'
Paul A. Centolella Valerie A. Lemmie

, h ^^' ^^ IJ^R.rwr 4 O+/^ C^Mr'aa

GNS/JRJ/vrm

Entered in the Journal

JAN 11 YQ11

Rene^ J. Jenk'sns
Secretary



BEFORE

THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the Application of
Columbus Southem Power Company
and Ohio Power Company for
Adntinistration of the Significantly
Excessive Earnings 'Test under Section
4928.143(F), Revised Code, and Rule
4901:1-35-10, Ohio Administrative
Code.

Case No.10-1261-EL-UNC

CONCURRING OPINION OF COMM7SSIONER CHERYL L. ROBERTO

I generally concur vv-ith my colleagues as to the matters discussed within the majority
opinion and with the conclusion that CSP enjoyed significantly excessive earnings which
must be returned to consumers.

However, I would have preferred that my colleagues and I could have considered
another alternative to the timing and niethodology for the consideration of Off Systems
Sales "(OSS). Recognizing that we may only consider excessive earnings resulting from
"adjustments" granted in an electric security plan, we account for this by excluding the OS'S
from the return on eguity (ROE) reported by CSP on its FERC Form No.1; thereby reducing
the reported ROE of 20.84 percent to 19.73 percent for purposes of the SEET analysis. I am
concerned that this method may skew the SEET analysis by an improper weighting of OS5
while also failing to account for any other earnings that were not the result of
"adjustments:" A better practice may have been first to determine what earnings are
significantly excessive by calculating all earnings over the SEET threshold (i.e., earnings that
increased the ROE from 17.6 percent to 20.84 percent). Recognizing that some of these
earnings were due to "adjustments" but the remaining were due to any number of factors,
including but not limited to OSS, one could allocate the earnings between adjustment-
related and nonadjustnlent-related eamings. The most straight-forward method to
accomplish this would be to calculate a simple ratio of total revenue resulting from
adjustments (collected and deferred) to total earnings, It is that ratio applied to the
calculated significantly excessive earnings that would reasonably identify what proportion
of those earnings resulted from adjustments. However, because the record does not contain
total earnings resulting from adjustments both collected and deferred, this calculation is not
possible.

Therefore, I concur with the majority.

>

'Cheryl L. Roberto
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BEFORE

THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the Application of Columbus
Southem Power Company and Ohio Power
Company for Administration of the
Significantly Excessive Earnings Test under
Section 4928.143(F), Revised Code, and Rule
4901:1-35-10, Ohio Administrative Code.

Case No.10-12b1-EL-UNC

ENTRY ON REHEARING

The Commission finds:

(1) On July 31, 200$, Columbus Southem Power Company (C;"SP)
and Ohio Power Company (OP) (jointly, AEP-Ohio or', the
Companies) filed an application for a standard service offer
(SSO) pursuant to Section 4928.141, Revised Code. The
application was for an electric security plan (ESP). in
accordance with Section 4928.143, Revised Code.

(2) On March 18, 2009, the Commission issued its opinion and
order (ESP Order) modifying and approving AEP-Ohio's ESP.1
By entries on rehearing issued July 23, 2009 (First ESP EOR),
and November 4, 2009 (Second ESP EOR), the Commission
affirmed and clarif'ied certain issues raised in AEP-Ohio's ESP
Order.

(3) On September 1, 2010, AEP-Ohio filed the instant application
for the administration of the significantly excessive earnjngs
test (SEET), as required by Section 4928.143(F), Revised Code,
and Rule 4901:1-35-10, Ohio Administrative Code (O.A.C.). By
entry issued September 21, 2010, as amended on October 8,
2010, a procedural schedule was established for this
proceeding.

(4) Motions to intervene were timely filed by, and intervention
granted to, the following entities: the Office of the Oluo
Consumers' Counsel (OCC), Ohio Energy Group (OEG),
Appalachian Peace and Justice Network (APJN), Ohio
Manufacturers' Association (OMA), Ohio Hospital Association
(OHA), Ohio Partners for Affordable Energy (OPAE), and

1 In re AEP-Ohio, Case Nos. 09-917-EL-SSO and 09-918-EL-SSO.
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(5)

Industrial Energy Users-Ohio (IEU-Ohio). Pursuant to the
entry issued December 1, 2010, The Kroger Company (Kroger)
was granted limited intervention to participate in the SEET
case.

On January 11, 2011, the Commission issued its Opinion ^ and
Order (SEET Order), pursuant to the requirements of Section
4928.143(F), Revised Code, and the Commission's directives in
In the Matter of the Investtgation into the Developntent of the
Significantly Excessive Earnings Test Pursuant to Amended
Substitute Senate Bill 221 for Electric Utilities, Case No, 09y786-
EL-UNC (09-786). In the SEET Order, the Commission found
that under any party's proposed 5EET analysis presented in
this proceeding, OP's earned return on equity (ROE) is; less
than 200 basis points above the mean of the comparable group
of companies. Thus, the Commission concluded that OP did

not have significantly excessive earnings for 2009 puxsuant to
Section 4928.143(F), Revised Code, and the Commission's
directives in 09-786.

As to CSP, the Commission ultimately concluded that, based
on an earned ROE of 20.84 percent for 2009, CSP : had
significantly excessive earnings of $42.683 million.
Accordingly, the Commission directed CSP to apply; the
significantly excessive earnings, first to any deferrals in the fuel
adjustment clause (FAC) account on CSP`s books as of the, date
of the SEET Order, with any remaining balance to be credited
to CSP's customers on a per kilowatt hour (kWh) basis
begmning with the first billing cycle in February 2011, and
coinciding with the end of the current ESP period. ' The
Commission also concluded that any balance credited to CSl''s
customers would not be deducted from CSP's earnings for
purposes of the 2011 SEET review.

(6) Section 4903.10, Revised Code, states that any party to a
Commission proceeding may apply for rehearing with respect
to any matter determined by the Commission, within 30 days
of the entry of the order upon the Commission's journal,

(7) On February 10, 2011, applications for rehearing were filed by
Customer Parties,2 CSP, IEU-Ohio and OPAE. Memoranda

2 Originaliy, Customer Parties included OMA and OHA. However, neither the reply brief nor the
application for rehearing filed by Customer Parties included OMA or 01-IA as parfies to the pleadings.
Only OCC, APJN, and OEG are listed as parties to the reply brief and application for rehearing.
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(8)

(9)

contra the various applications for rehearing were filed by CSP,
IEU-Ohio, Customer Parties, and OPAE. In their applications
for rehearing, the parties raise a number of assignments of
error, alleging that the SEET Order is unjust, unreasonable,
and/or unlawful.

On January 21, 2011, CSP filed tariffs to implement the
directives in the SEET Order. CSP proposed that any over or
under reconciliation be addressed in the subsequent FAC audit
and determined that based on its calculations, all CSP
customers, including reasonable arrangement customers, will
receive a credit of $.001256 per kWh. By entry issued January
27, 2011, the Conunission approved the proposed SEET tariff,
with clarification that reasonable arrangement customers who
receive service under a discount rate supported by delta
revenue recovery are not entitled to both the discount rate:and
a SEET credit, Therefore, the Commission directed CSl' to
revise the SEET credit calculation to omit such reasonable
arrangement customers and file revised tariffs.

The Conunission has reviewed and considered all of the
arguments on rehearing. Any arguments on rehearing: not
specifically discussed herein have been thoroughly and
adequately considered by the Commission and are being
denied.

Constritutionality and Application of Section 4928.143(F), Revised
Code

(10) CSP argues that the Commission erred by concluding that
Section 4928.143(F), Revised Code, provides ample direction to
reasonably apply the statute in this case. CSP presents three
arguments in support of this assignment of error. First, CSP
notes that the Commission erred by concluding that Section
4928.143(F), Revised Code, is not void for vagueness. Next,
CSP claims that the Commission erred by determining. that
there is ample legislative direction to reasonably apply Settion
4928.143(F), Revised Code, in this case. Last, CSP asserts that
the Conunission erred in finding that the SEET issue is not
fundamentally different from concepts the Commi"ion
regularly decides under. Ohio's statutory provisions for utility
regulation. (CSP App. at 4-6.)



10-1261-EL-UNC -4-

(11) The Conunission fully addressed the arguments CSP raises in
its first assignment of error at pages 9-10 of the SEET Order: As
CSP has raised no new argument not already considered;and
addressed by the Commission, we find that CSP's first
assignment of error should be denied.

(12) IEU-Ohio raised eight arguments in support of its position that
the SEET Order was unjust and unreasonable.3 IEU-phio
argues that it was unreasonable for the Commission to have
failed to order CSP and OP to refile their testimony and
supporting materials to properly address the requirements of
Section 4928.143(F), Revised Code, and Rule 4901:1-35-10,
O.A.C. IEU-Ohio next submits that the Commission erred by
failing to properly apply the SEET as outlined in Section
4928.143(P), Revised Code, and Rule 4901:1-35-10, O.A.C. Next,
IEU-Ohio argues that the Commission erred by determinin.g
that the SEET may be measured by the total company return on
conunon equity rather than the electric distribution utility's
(EDU) earned return on conunon equity from the ESP. Even if
reliance on total company data was lawful, IEU-Ohio asserts
that the Commission failed to adjust appropriately net income
and common equity to account fully for the removal of off-
system sales (OSS) and other non-jurisdictional effects from the
calculation of excessive earnings. (IEU-Ohio App. at 5-14.)

(13) The Commission fuily addressed at pages 13-14 of the SEET
Order the first four arguments raised by IEU-Ohio in its
application for rehearing. As IEU-Ohio has raised no new
argument not already considered and addressed by the
Commission, we find that IEU-Ohio's first four argumerits of
error should be denied.

(14) PEU-Ohio next argues that the Commission erred by failing to
use the appropriate annual period to conduct the SEET as
required by Section 4928.143(P), Revised Code. IEU-Ohio
submits that the start date of the ESP was April 1, 2009; and
thus, the annual period should have ended on March 31, 2010,
but that the Commission once again relied on the noncompliant
position that the ESP was retroactive to January 1, 2009. (IEU-
Ohio App. at 14-15.)

3 IEU-Ohio's first four assignments of error were grouped together for discussiort in its application for
rehearing and will be treated similarly in this entry on rehearing.
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(15) As noted in the SEET Order at page 13, the Commission has on
several prior occasions addressed the start date of AEP-Ohio's
FSP. See AEP-Ohio ESP Order at 64; Entry Nunc Pro Tunc
(March 30, 2009); and, First ESP EOR at 41-45. As the
Commission has already fully addressed this issue and because
IEU-Ohio has raised no new argument not already fully
considered and addressed by the Commission, we deny IEU-
Ohio's assignment of error on this matter.

(16) IEU-Ohio further argues that the SEET Order was unlawful
and unreasonable because the Commission failed to comply
with the.policy of the state as outlined in Section 4928.02,
Revised Code, to ensure the availability to consumers of
reasonably priced electric service and encourage the
competitiveness of Ohio's economy (IEU-Ohio App. at 17-19).

(17) IEU-Ohio's concern with the Comnrission's order on this issue
appears to be one of degree as the Commission sided with IEU-
Ohio and with the intervenors on the argument that CSP
benefitted from signifiicantly excessive earning during 2009. In
other words, IEU-Ohio's argument appears to be predicated on
the position that the Cornmission's order did not go far enough
in ordering customer refunds. IEU-Ohio's assignment of error
is predicated on the position that there may be an
understatement of the amounts by which CSP exceeded the
significantly excessive threshold and that Ohio's
competitiveness is being harmed because AEP-Ohio retail
customers may be carrying more than their fair share of the
profitability achieved by the parent, American Electric Power
Company, Inc. The Commission fully explained, in the SEET
Order, the rationale for rendering the determination that CSP
benefitted from significantly excessive earnings during 2009
and the appropriate level of refunds to be returned to
customers pursuant to Section 4928.143(F), Revised Code.
Aside from the issues addressed in the SEET Order, [EU-Ohio
has not demonstrated the presence of any other significant
factors that has caused Ohio customers to carry more than•their
fair share of the parent company's profitability. IEU-Ohio s
assignment of error on this matter is, therefore, denied.
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Comparable Group of Companies, Return on Equitp of Comparable
Companies and SEET Threshold

(18) OPAE argues the SEET Order is unreasonable and unlawful
under the requirements of Section 4928.143(F), Revised Code,
in its rejection of Customer Parties' methodology and
composition of the comparable group of companies, the
comparable companies' benchmark ROE of 9.58 percent, and
the establishment of the SEET threshold range of 11.58 pereent
to 13.58 percent based on a 200-400 basis points adder over: the
comparable companies' ROE. OPAE also argues that the SEET
Order is unreasonable and unlawful for failing to make, in
OPAE's opinion, the statutory refund required based on the
arguments of Customer Parties. (OPAE App. at 3-8,14-16.)

(19) Similarly, CSP also argues that the SEET Order is unlawful and
unreasonable in its failure to adopt AEP-Ohio's method, for
establishing the benchmark ROE, determination of significantly
excessive earnings at approximately two standard deviations
above the benchmark ROE, and adoption of the 2009 SEET
threshold of 22.51 percent (CSP App. at 7-9). Customer Paxties
and OPAE support the Commission's rejection of CSP's
proposed method for establishing and adopting the SEET
threshold (Customer Parties Memo at 2-4; OPAE Memo at 4-5).
IEU-Ohio, however, maintains that CSP and OP failed to file a
SEET application which complied with the statutory
requirement to demonstrate that the electric utilities did. not
have significantly excessive earnings. (IEU-Ohio Memo at 5-6.)

(20) The Commission thoroughly considered and discussed in the
SEET Order each party's process to determine the comparable
group of companies, the comparable companies' benchmark
ROE, and the SEET threshold to determine the significantly
excessive earnings subject to refund. The SEET Order also
presented the Comznissiori s rationale and justification for its
decision on each component of the SEET analysis. Neither
OPAE nor CSP presents any new arguments that : the
Commission did not already consider. Accordingly, OPAE's
and CSP's requests for rehearing, on the basis that the
Commission did not adopt their respective positions,' are
denied.

-6-

(21) OPAE contends that the SEET Order is unreasonable ; and
unlawful to the extent that it adopts Staffs proposed 50 petcent
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adder to the benchmark ROE and considered "utility specific
factors related to investment requirements, risk and investor
expectations" to adjust the adder applied to the mean ROE of
the comparable group of companies. OPAE insists that:the
Commission should have only considered CSP's capital
requirements for future committed investments in Ohio to
occur during the current ESP period, through December 2011,
which are not funded„by riders paid by ratepayers. OPAB
argues that CSP's capital investment budget for 2009 was
below its actual construction expenditures in 2007 and 2008.
For these reasons, OPAE concludes that the Commission
should not have accorded any consideration to the solar
project, the gridSMART project, future environmental
investments, or for any shopping risk. (OPAE App, at 8-12.)

As the Commission indicated in the order and entry on
rehearing in 09-786 and as thoroughly discussed in the Sf;ET
Order at pages 23-27, the Commission must recognizq, in
applying the SEET, the variation among Ohio s electric util)ties
and our obligation to ensure that the electric utility is allowed
to operate successfully, to maintain its financial integrity,
attract capital, and to compensate its investors. OPAE has not
raised any new arguments for the Commission's consideration.
As such, the Commission affirms its decision in the SEET Otder
and denies OPAE's request for rehearing on this matter.

Adjustmentsto CSP's 2009 Eaun3M

(23) OPAE and Customer Parties request that the Commislsion
reconsider the exclusion of OSS margins from CSP's earnkngs
for the SEEP. OPAE and Customer Parties assert that OS$ are
an inherent component of CSP's earnings and further argue
that excluding OSS from CSP's earnings skews the comparison
to the earnings of the comparable group of companies in
violation of the language in Section 4928.143(F), Revised Code.
(OPAF. App. at 13; Customer Parties App. at 6-7.)

(24) These are the same arguments presented to the Commission on
brief by Customer Parties and OPAE regarding OSS in the
SEET calculation and considered in the Commissiori s deci$ion
OPAE and Customer Parties have, not presented any new
arguments for the Commission°s consideration. As such, the
requests for rehearing regarding the exclusion of OSS from the
SEET calculation are denied.



10-1261-EL-UNC

(25) Further, Ctt.stomer Parties and OPAE argue that the
Commission's adoption of the Staff's adjustment to account for
the impact of excluding OSS from the SEET calculation is
incomplete as no evidence was presented to correctly quantify
the necessary adjustment. Customer Parties and OPAE claim
that the adjustment in the SEET Order understates the
significantly excessive earnings subject to refund and argue
that, because there is a lack of record evidence to correctly
quantify the exclusion of OSS, CSP failed to meet its burden of
proof in accordance with Section 4928.143(C)(1), Revised Code.
Therefore, Customer Parties and OPAE contend that ; the
Commission must include OSS in CSP"s earnings for purpbses
of the SEET. (OPAE App. at 13-14; Customer Parties App, at 3-
5.)

(26) The arguments presented by Customer Parties and OPAE on
rehearing do not persuade the Commission that OSS should be
included in the electric utilit,y's earrungs for purposm of the
SEET. We also note that, in their brief, Customer Parties
acknowledged, at least conceptually, Staff's adjustment ps a
starting point for excluding OSS. T'ne Commission affirms its
decision to exclude CSP's 08S from the SEET analysis for the
reasons stated in the SEET Order. Further, while it is always
our intent to correctly calculate any adjustment, in this instOce
we used the best information available in the record to account
for the equity effect in the numerator and the denomuvator.
Thus, we affirm the SEET Order and deny Customer Parties
and OPAE's requests for rehearing on this matter.

(27) IEU-Ohio also finds error in the Commission failing to remove
the operating expenses of the Waterford and Darby generating
stations from the calculation of the SEET when the Commission
previously ordered that the expenses be removed from the ESP
(IEU-Ohio App. at 15-17).

(28) The Commission fuIly addressed this issue at pages 13 and 14
of the.SEET Order. Having raised no new argument for the
Commission's consideration, IEU-Ohio's assignrnent of error
on this issue is denied.

(29) CSP contends that the SEET Order is unlawful and
unreasonable to the extent the Commission included non-cash
earnings, deferrals of FAC revenues, and economic
development rider revenues in the calculation of the company's

-8-
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earnings. CSP reiterates its position that including deferrals in
the company's earnings jeopardizes the electric utility's ability
to create deferrals and the Commission's ability to phase-in rate
increases in contrast to the policy expressed in Section 4928.144,
Revised Code. CSP argues that ff an electric utility is
determined to have significantly excessive earnings and has
deferrals, the electric utility should not have to refund amounts
not yet received nor refund amounts that are merely a recovery
of costs which do not contribute to earnings. CSP advocates
that, in the year the deferral is collected, when cash is received
from customers, if the electric utility has significantly excessive
earnings in that year, an adjustment be made to exclude: the
amortized deferral expenses to recognize recovered revenues in
the earnings subject to refund. (CSP App. at 10-11.)

(30). Consistent with the Commission s conclusion in the SEET
Order, Customer Parties, OPAE, and IEU-Ohio ask ! the
Commission to deny CSP's request for rehearing on this issue.
IEU-Ohio explains that CSP's process would shift earnings to
later periods and, by definition, understates income. Customer
Parties offer that deferrals fall within the definition of 'rate
adjustments" as adopted in 09-786 and, because deferrals are
included in the ROE reported for financial accounting
purposes, it is appropriate to include deferrals in CSP's
earnings for the SEET analysis. (OPAE Memo at 5; TEi1-Ohio
Memo at 6; Customer Parties Memo at 4-7.)

(31) The Commission thoroughly considered AEP-Ohio's position
and presented the Commission's justification for including
deferrals in the SEET analysis at pages 30-31 of the SEET Order.
CSP has not presented any new arguments for ; the
Commission's consideration on rehearing. Accordingly, CSP's
request for rehearing on this issue is denied.

(32) CSP also argues that the SEET Order is unreasonable- and
unsupported by the record to the extent that the Commission
required CSP to expend $20 million by the end of 2012 on the
Turning Point solar project in Cumberland, Ohio, or other
similar project. C5P states that, although it is fully committed
to the solar project, there are outstanding details, including
federal loan guarantees and state and local tax incentives,
which must be finalized for the project to go forward. The
company argues that the regulatory requirement to spend $20
milliori by the end of 2012 is detrimental to CSP's ability ta
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negotiate the best terms for its investment and, therefore, is not
in the public interest, which is not ameliorated by the option to
invest in another similar project. CSP requests the flexibility
necessary to make the best decision as to how the Tur[ung
Point project or similar project is structured and implemented.
CSP expects that sufficient progress will be made in' the
upcoming months to allow the company to propose a firm
schedule for the solar project or similar project, during the
course of its next ESP proceeding.4 In the alternative, CSPaslcs
that the Commission require the company to submit a status
report on the Turni.ng Point project or other similar project in
2012 so that the Commission can consider and deter:nin,e
whether sufficient progress is being made. (CSP App. at 11-13.)

(33) As part of the Commission's application of the SEET, the
Commission gave consideration to CSP's future comrnitted
capital expenditure in the Turning Point solar project. Qiven
the Commission's consideration of CSP's expenditure in a solar
project in the development of the 2009 SEET threshold, it is
reasonable for the Cont.mission to require that the expenditure
occur by a date cextain: However, we agree that CSP should
propose, during the course of its next ESP proceeding, a firm
schedule setting forth its expenditure in the Turning Point solar
project or other similar project. Accordingly, we deny CSP's
request for rehearing.

Application of the SEET Credit

(34) IEU-Ohio offers that the SEET Order, as implemented by the
January 27, 2011 entry, addressing the applicable tariffs, is
unreasonable and unlawful to the extent that reasonable
arrangement customers paying rates under the S60 do not
receive the SEET credit in violation of Sections 4928.143(F) and
4903:09, Revised Code (iEU-Ohio App. at 19-21).

(35) Special arrangement customers receive a discount off of the
otherwise applicable tariff rate and the difference between the
tariff rate and the discounted rate is recoverable from the
electric utility's remaining customers. As such, special

4 In the Matter of the Application of Cnlunibus Southern Pourer Company and Ohio Pouw Company for Authority
to Establish a Standard Seroice Offer Pursuant to Section 4928.143, Revised Code, in, the Fortn of an Electric
Security Plan, Case Nos. 11-346-EL-9SO and 11-398-ELrSSO; and In the Matte,r of the Application of
Columbus Southern Power Company and Ohio Power Company for Approval of Certain Accounting Authority,
Case Nos. 11-349-ELAAM and 11-350-EL^AAIvt.
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arrangement customers did- not fully contribute to CSP's 220D9
significantly excessive earnings as determined in the SEET
Order and should not be entitled to the SBET credit.
Accordingly, the Commission denies IEU-Ohio's request for
rehearing on this issue.

Other Issues

(36) Customer Parties argue that the SEET Order is unreasonable
and inconsistent with paragraphs (A) and (L) of Section
4928.02, Revised Code, as the Order failed to require CSP to
honor the $1 million commitment to the Partnership with Ohio,
as set forth in the Stipulation filed November 30, 2010. Given
the slow econonuc recovery in the state, Customer Parties
admonish the Commission for not requiring CSP to honor'the
$1 million commitment to the Partnership with Otuo.
(Customer Parties App. at 7-10.)

Customer Parties note, but then ignore the fact, that CSP
withdrew from the Stipulation but "unilaterally and
voluntarily agreed" to fuffiIl certain obligations under the
Stipulation which did not include the negotiated comrnitment
to the Partnership with Ohio. The SEET Order merely
recognized CSP's voluntary agreement to fulfill certain
obligations with shareholder funds pursuant to its notice of
withdrawal of the Stipulation. Since the Stipulation was
withdrawn, the Commi.ssion finds it inappropriate to hold any
party to a select provision of the Stipulation unless the party
elects to do so voluntarily. Accordingly, Customer Parties'
request for rehearing to enforce the Partnership with Ohio
provision of the withdrawn Stipulation is denied.

It is, therefore,

ORDERED, That the applications for rehearing be denied. It is, further,
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ORDERED, That a copy of this entry on rehearing be served upon all parties and
other interested persons of record.

THE PUBLIC UTILITIES COMMISSION OF OHIO

Todd A. Snitchler, Chairman

> Paul A. Centolella - Valerie A. i.emmie

3̂ ^ ^

Steven D. Lesser Cheryl L. Roberto

GNS/JRJ/vrm

Entered in the Journal

KAR 0 9 Z011

Rene6 J. Jenkins
Secretary
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THE PUBLIC UTII.PfIES COMMISSION OF OHIO

In the Matter of the Application of Coiumbus
Southem Power Company and Ohio Power
Company for Administration of the
Significantly Excessive Earnings Test under
Section 4928.143(F), Revised Code, and Rule
4901:1-35-10, Ohio Administrative Code.

Case No. 10-1261-EL-UNC

CONCURRING AND DISSENTING OPINION
OF COMMLSSIONER CHERYL L. ROBERTO

I concur with my colleagues in each aspect of the majority opinion, excepting the
demarcation as to which "consumeers" are due SEET credit,

We previously found, and affirm here on rehearing, that CSP, as a result of
provisions (or "adjustments")1 included in its most recent electric secutity plan, enjoyed
significantly excessive earnings of $42,683 million, Pursuant to Secfion 4928.143(F),
Revised Code, having nuide such a finding, the Comn-dssion "shall require the electric
distribution utility to return to consumers the amount of the excess by prospective
adjustment...." It faIls to the Comnvssion to identify which consumgrs are due SEEI'
credit.

CSP's electric security plan included provisions (adjustments) reIatingto the supply
and pricing of generation service, as well as provisions relating to CSP's distribution
service. Any or all of these provisions could have been the source of the significantly
excessive earnings. In the absence of a record otherwise, we must assume that alI such
provisions did contribute to the significantly excessive earnings ani d, as such, any
consumer class2 that contributed revenue pursuant to one of these provisions is due SEET
credit. Thus, on the facts before us, a SEET credit would be due to any consumer on CSP's
distribution system.

On a more complete record, I believe it would have been possible and appropriate
for the Conmiission to determine that the significantly excessive earnings were principally
due to provisions relating to supply and pricing of generation service. On these

1

2
Section 4928.143, Revised Code, uses "provisions' and "adjustments" interchangeably.
Because Section 4928.143, Revised Code, directs that significantly excesaive earnings must be returned to
consumers "by prospective adjustment," J believe we must reject any of the argumLnts on rehearing that
suggest an individual consumers status or magnitude of usage during the previous year is relevant to
whether the consumer receives a SEET credit. The "re4rcrn" of significantly excessive earnings is
prospective not retrospective. Thus, the "return" is to a consumer class prospecRively. Those current
members of the recipient class will be the consumers receiving the SEET credit
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hypothetical facts, the consumers due.a SEET credit would be those consumers purchasing
power pursuant to the standard service offer only. On these circumstanqes, it would have
been appropriate to exclude from receipt of the SEET credit any consurner who does not
purchase power from CSP via the standard service offer, e.g. consumers on reasonable
arrangements or consumers who shop competitive suppliers for their energy.

In the case before us, however, we have made no finding that the significantly
excessive earnings were due principally to provisions relating to supply and pricing of
generation. Yet the majority excludes CSP distribution service consumers who purchase
power via a reasonable arrangement from receipt of the SEET credit. The majority,
however, does not exclude CSP distribution consumers who shop for their energy. In
ruling thus, the majority has stated that "reasonable arrangement customers who receive
service urider a discount rate supported by delta revenue recovery are not entitled to both
the discount rate and a SEET credit" I can find no statutory support for this distinction,
therefore I dissent from this portion of the Entry ori Rehearing.

tt4^ a. rt7
Cheryl L. Roberto
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