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EXPLANATION OF WHY THIS CASE IS A CASE OF

PUBLIC DR GREAT GENERAL INTEREST AND

INVBLVES A SUBSTANTIAL CONSTITUTIONAL QUESTION

This case invelves a substantial Constitutional Buestion
because the trial court failed to make the required findings under 0.R.C.
2929.14(E)(h) te justify the consecutive sentence placed upon the
Appellant, James McCrae.

The Appellant was denied his Sixth and Fourteenth Amendment
Rights to the United States Constitution when the trial court and the
Appellate Court did not wmake the reduired findings in order to impose a
consecutive sentence upon the Appellant.

The decision of the Trial Court and the Appellate Court not
only threatens the Due Process Rights of this Appellant, but the Rights
of all of those who may present a similar case or issue to this Court.

It is clear by the sentence that the Appellant received that
his Rights were violated. The Appellant asks that this Honorable Court
accept jurisdiction to hear this case and review the erroneous and

dangerous decisions of the Trial Court and the Court of Appeals.



STATEMENT OF THE CASE AND FACTS

8n April 26, 2010, Appellant James McCrae entered guilty pleas
to one count of involuntary Manslaughter in violation of 0O.R.LO.
2903.04(A) with & Firearm Specification and one count of Having a Weapon
Under Disability in violation of 0.R.C. 2923.13(A). The parties jointly
recommended to the Court a sentence of fifteen vyaars in prison.

On June 14, 2010, a sentencing hearing was held and the Court
imposed maximum and consecutive sentences on Appellant totaling eighteen
years in prison.

The Appellant Appealed his sentence to the Muskingum County
Court of Appeals, Fifth District. The Appeal was denied on March 31,
2011. The Appellant now Appeals to this Court for relief.

In support of his position on these iassues, the Appellant

presents the following argument.



ARGUMENT IN SUPPORT DF PROPOSITIONS OF LAW

Proposition of Law No. I: In light of Gregon v. Ice, the

Trial Court erred in failing to make the required findings

under 0.R.C. 2929.14(E)(4) tao justify consecutive sentences.

Counsel submits that the United States Supreme Court has
overruled the 0Ohio Supreme GCourt's decision in State v. Foster, 109
Ohio 5t. 3d 1, 2006-0Dhip-856, as to consecutive sentences. See Oregen
v. Ice (2009), _bu.s._, 129 Ss5.ct. 711. Foster ‘vsevered"™ R.C.
2925.14(E)(4)  holding that the section vioclated the Fifth and
Fourteenth Amendments. Foster at paragraph three af thé syllabus. By
severing the fact-finding requirements aof R.C. 2929.14, the 0Ohio
Supréme Court rendered them invalid, but the statutory provisions have
never been repealed. When 0Oregon v. Ice overruled Foster, the fact-
finding provisions of R.C. 2929.14(E)(4) immediately came hack into
force because when a case declaring a statute unconstitutional is
overruled, the underlying statute immediately comes back ;ntn effect.

The decision of the United States Supreme Court controls over
the Ohio Supreme Court's decisions as to matters of federal
constitutional law. Minnesota v. National Tea Co. (1540), 309 U.5.
551, 557 (United States Supreme Court has final authority to determine
"the validity under the federal constitution of state action®"). See
also, State v. Storch, 66 Dhio S5t. 3d 280, 291, 1993-0hin-38 ("We know

that, as a lesser appellate court far purposes of federal questions,

we ignore the United States Supreme Court at our peril as the 'lesser'



courts of QOhioc ignore our words at their peril as to questions of
state law. Therefore, we wmust assume that the United States Supreme
Eourt meant what it said.n},

In Ice, the United States Supreme Court held that.Blakely V.
Washington (2004), 542 U.S. 296 does not apply to consecutive
sentencing schemes. As a result, the Court has overruled Foster as to
consecutive sentences. As the 0Ohio Supreme Court held in Storch, "we
must assume that the United States Supreme Court meant what it said.?
Storch at 251,

Even though the United States Supreme Court did net write the
vords, "State v. Foster is overruled," Foster is no longer binding law
regarding consecutive sentencing. A reviewing court is not required to
expressly state that it is overruling a louwer court's decision. Fer
example, when the Ohio Supreﬁe Court rules on a certifisd conflict, it
generally does not expressly state that it is overruling the decision
of the appellate district on the losing side of the econflict. 5See
Safeco Ins. Co. of Am v. White, S1ip Op. No. 2009-0hio-3718, where the
court affirmed the decisions of the First Distriect inmn a conflict
certified with the Fifth District's decision in Torres v. BGentry, 5th
Dist. No. 06 COA 038, 2007-0hioc-47B1. Mo court would give any weight
to Torres on the guestion resolved on Safeco. Likeuwise, the United
States Supreme [Court held that Foster was in conflict with other state
supreme courts, and the United States Supreme Court ruled that the
gther cases were correct. Foster has been overruled as te consecutive
sentences and has as much force as to consecutive seniences as does
the Fifth District's decision in Torres on the issue decided in

Safeco.



The State will likely assert that under State v. Bates, 118
Ohio St. 3d 174, 200B8-0hio-19B3, ahsent a statutory prohibitian,
courts have the inherent ability to impose consecutive sentences and
that 2929.14(E)(4) pequires judges to make findings prior to imposing
consecutive terms was severed and excised. Bates at para. 18. The
8ates Court, however, did not consider the implications of Oregon v.
Ice as that case had naot yet been decided and the Supreme Court had no
reason to expect a deviation from the holding in Blakely v. Washington
(2004), 542 U.5. 204.

On July 28, 2009, in State v. Elmore, 2009-0hio-3478, the Ohig
Supreme Court acknowledged, but expressly avoided addressing, the
effect of Ice on its prior holdong in Bates because the matter had not
bheen properly presented and hriefed. Even though the Court reiterated
the holding in Bates, it noted that the "ramificaticonag? of Ice must
still he addresed. The Court stated at para. 35 "Foster did not
prevent the trial court from imposing consecutive sentences; it merely
took away a judge's duty to make findings before doing so. The trial
court thus had suthority to impose consecutive sentences on Elmore. lUe
will not address fully all ramifications of fOregon v. Ice, since
neither party socught the opportunity to brief this issue bhefore oral
argument." The Court essentially recognized the omed to revisit this
issue in light of Ice, but did not enly hecause the parties failed to
raise the issue timely.

Althaough the Supreme Court of 0Ohio severed R.C. 2929.14(E) (&)
from Ohioc's felony sentencing code in State v. Foster, 109 0Ohio St. 3d
1, 2006-0hio-B8%56, the General Assembly has nevertheless kept the

statutory mandates inherent in R.C. 2929.14(E)(%) intact through

gleven amendments since ¥Foster's release. The effective date aof this



amendment was April 7, 2009, In 1light of Ice and the General

Rssembly's most recent amendment to R.C., 2929.14, the courts held, in

State v. Jordan, 11th Dist. No.2000-+t-0110, 2010-0hie-5183, at 4 14,
that a sentencing judge, pronouncing a sentence after April 7, 2009,
must agein, as before Foster's release, make certain specific findings
of fact before imposing consecutive sentences on a defendant.

It is the judiciary's reole to apply properly enacted laws to
the extent they are constitutional. See State v. Cunningham,113 Ohio
3t. 3d 108, 113, 2007-0hio-1245. In Ice, the United states Supreme
Court held that statutory sentencing provisions that require judicial
factfinding as a prereguisite to impesing econsecutive sentences to hbe
constitutional. This ruling was based upon Apprendi and its progeny,
the same bhody of law upon which the 0Ohio supreme Court based its
decision in Foster. Because Foster extrapolated from Apprendi and its
progeny that laws which require judicial factfinding as a necessary
precondition to imposing consecutive sentences are uneconstitutional,
it, in +this regard was improperly decided. Subsequent to Ice, the
legislature re-imposed the requirement that a sentencing judge must
make certain findings before imposing consecutive sentences. Pursuant
ta the holding in Ice, this legislation is eonstitutional and thus it
is a trial court's duty to apply that law as it is written." Jordan,
supra, at T 20.

Again, In light of fregen v. Ice, the Appellant believes that
he has demonstrated that the triasl ecourt erred im failing to make the
required findings under 0.R.C. 2929.1&4(E)(&4) te justify censecutive
sentences and thus violated +the Appellant's Sixth and Feourteenth

Amendment Rights.



COMCLUSION

For the reasons discussed above, this case involves matters of
public and great general interest and a substantial constitutional
guestion. The Appellant requests that this Court accept jurisdiction
in this case so that the important issues will be reviewed on the

merits.

Respectfully Submitted,

JAMES MCCRAE #625-278

ROSS5 CORRECTIDNAL INSTITUTION
PO BOX 7010

CHILLICOTHE, OHIO 45601

(Appellant, Pro se)
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Muskingum County, Case No. CT10-0037

Hoffman, J.

{11} Defendant-appellant James McCrae appeals his sentence entered by the

the Muskingum County Court of Common Pleas. P!aintiﬁ-appeilee is the State of Ohio.
STATEMENT OF THE CASE'

{12} On April 26, 2010, Appeliant entered pleas of guilty to one count of
involuntary manslaughter, in violation of R.C. 2903.04(A), with a firearm specification:
And one count of having a weapon under disability, in violation of R.C. 2923.13(A). The
parties jointly recommended a fifteen year prison sentence.

{13} Following a hearing, the trial court imposed the maximum, consecutive
prison sentence totaling eighteen years.

{14} Appellant now appeals, assigning as error:

{15} “. IN LIGHT OF OREGON V. ICE, THE TRIAL COURT ERRED IN
FAILING TO MAKE THE REQUIRED FINDINGS UNDER O.R.C. 2929.14(E)(4) TO
JUSTIFY CONSECUTIVE SENTENCES.”

{fI6} Appellant asserts in the wake of the United States Supreme Court
decision in Oregon v. Ice, 555 U.S. 160, 129 S.Ct. 711, 172 L.Ed.2d 517, the Ohio
Supreme Court decision in State v. Foster, 109 Ohio St.3d 1, 845 N.E.2d 470, 2006-
Ohio-856, has been overruled and the fact finding provisions of R.C. 2929.14(E)(4)
have been resurrected. We disagree.

{7} The Ohio Supreme Court recently addressed this issue in State v. Hodge

(2010), 128 Ohio St.3d 1, holding:

! A rendition of the facts pertaining to the appeal is unnecessary for our disposition.

2.



' Muskingum County, Case No. CT10-0037 3

{18} “The United States Supreme Court's decision in Oregon v {ce (2009), 555
U.S. 160, 129 S Ct. 711 172 L. Ed 2d 51? does not revtve OthS former consecutive-
sentencmg statutory prowsmns R.C. 2929. 14(E)(4) and 2929 41(A) Wthh were held
unconstitutional in State v. Foster 109 OhIO St.3d 1, 2006- Ohio- 856 845 N. E 2d 470.”

{19} The Ohio Supreme Court concluded trial court judges are not obligated to
engage in judicial fact-finding prior {0 imposing consecutive sentences unless the

General Assembly enacts new legislation requiﬁ‘ng findings be made.

{110} Accordingly, Appellant’s s;ﬂé éssignfnént of 'error is overruled, and the
judgment of the Muskingum County Court of Common Pléas is affirmed.
By: Hoffman, J.
Gwin, J. and

Wise, J. concur

HON. W. SCOTT,OWIN

ﬂ/////}/

;O’N JOHN W. WISE
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For the reason stated in our accompanying Opinion, the judgment of the

Muskingum County Court of Common Pleas is affirmed. Costs to Appellant.

HON w SCOTT GWIN ‘-’

%////

JOHN W. WISE
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