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M E M O R A N D U M I N S U P P O R T 0

='STATEMENT OF JURISDICT=SON

The Sueme Court has-original jfurisdiation

irig au'thorzti=es to review, a_ coinpl.aznt for, a writ

OHIORULES OF PRACTICE: O.R.Sup Ct Prac.,

O.R.C. §§ 250'3 Q9OHIO" REUISED`^-CODE:

OHIO R LES OF:CIVI7_PROCEDURE. O.^R.Civ Prod: RlU

OHI,Oe=CONSTITUTIOm r. ;= xE . , .,

UNITEDBTATES CONSTITUTION:,

I^rt,:< ItiQCon$t ,,,

U.S.C.A. 1, 5

F W R I T

urider .the fol1oG

of mandamup,:

RULE X j ^§. 1 ( A ) .

, 2731.02et al.

fi.^,a=tA'182i' e't al.

SUMMARYOF CASE

n2, Pursuantto State vs.Gover`y(1.995), 71 Ohio St:3d 577, a`t 581,

where thi'`sCourt had previous`Ty held in State .^s. Catlirio (1967`);

10 OhioSt.2d 183, that "[a] convicted defendant has a,coristitutional

right to counsel ondirect appeal to the Court of Appeals.from his

judgment of conviction." Id., paragraph one of the syllabus. In

which, a denied
right to appellate counsel as a result of an error

made at the trial level, proper remedy is to file a petition for

postconviction relief under R.C. 2953.21. Id•, see 71 Ohio St.3d at

580. "The time between the entry of the judgment of conviction and

the filing of the postconviction relief petition will not be

problematic." Ibid., Gover, supra. However, Relator was especially

denied that right even upon after been denied relief to file a

delayed appeal in the court of appeals. See, State vs. Rinaldi

(Sept. 17, 2010), Stark App. No. 2010-CA-00227, unreported; Re-

ference below of the Stark County Court of Common Pleas case no.

07CR845. No dis¢zetionary review was sought to the Ohio Supreme

Court because this Court had provided a remedial procedure to

procure a delayed appeal, in the absence of invoking App.R. 5(A)

(1)(a), of the Ohio Rules of Appellate Procedure (AppR), by way

of petition for postconviction relief under the RC Section 2953.21,

of the Ohio Revised Code (RC), in accord to this Court's decidion

St.3d 577. This Court also had71 OhiosupraverG

stated that "The court of appeals' denial of pro se motions for

a delayed appeal - was independent of the trial court's failure

to provide appointed counsel." Id., Gover, at 580.

,,oin State vs.
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(in pertinent part):

on.

STATEMENTOF THE CASE AND.FACTS

Rinaldi '('RELATOR" herei.naft'er) p]:ed guilty to a

on August,31,,2007in the'Stark County Court of

t Relator's criminalthaGommon, Pleas.After Whicl^ it, was dlscovered

defense attorney Jeffrey DHaupt had died ana Relator found that
,e' . ,^,

l wâ-. .-sever'£tled to theriminal case irithe Fr`fthno direct a^pea .

Judicaal District Court of Appeals for Stark County,' Ohio.

^N5 Af'teY a series of contacts with e Haupt Law' Firm"'to obtain

Relator's (lost) case fileis defense attorney possessedwas

unsuccessful,':Relatos had'f.iled a pro se delayed appeal with thei

court of appeals. The appellate court deniedRelator access to

appeal his conviction and sentence on grounds that Relator had

failed to establish good cause for delay in filing a timely appeal.

See, supra, Stark App. No. 10CA227.

q6. Relator filed for postconviction relief pursuant to the RC

Section 2953.23, instead of Section 2953.21, in accord to Gover,

because of the trial court's divested jurisdiction after 180-days

f,-„m entry of judgment if no appeal is taken.the date of the

* *
* * * *
(a) Either the petitioner shows that the
petitioner was unavoidably prevented from
discovery of the facts upon which the
petitioner must rely to present the claim

for relief, or, * * *
(b) * * :r *

* * * *„ Id.

q8. Thereof, Relator filed the petition on January 5; 2011, with

the criminal case trial court but the common pleas court denied

relief in just two-days on January 7, 2011. No appeal of the post-

conviction petition denial was had becasue it would be nonsensical

to appeal the trial court's adjudication of Gover claim where the

court stated, "The defendant does not state a valid legal position

for post conviction relief." Id., Stark County C.P. #07CR845, supra.

Relator Rinaldiseeks to vacate the judgment of the convicti

have the judgment entry refiled anew inaccord to ,Gover.

Relator Jphn

R.C. § 2953.23,

"(A) * *
(1 )

(2)

-2-



Especially, of course, appealing to the same appe.

just denied.the delayed appeal would be absurd.,

CAUSE OF ACTION'TOGRANT WRIT

n order to be entitled to a wrztof mandamus, relator must

.ish(1)that relator has a clear legal right='to the relief

1^for,(2)th`at therespondent ip;undera clear legal duty

^form the requested act, and (3) that relator does not have
,'^E,f•:rr^^°`h^
h°'and' adequate remedy 'in the" ordinary, cour5e" of law. See;

State'ex reL Harris vs. Rhodes (1978),! 54 Ohio St.2d 41.

' sq[ ( 0. To whi`cli Re1a^'or ryba"s'es 'hi`s"claim`°for relief from `th'iS' Court

decision in State vs. Gover, supra, 71 Ohio St.3d 577, where a

crimimal defendant may petition the trial court to,"re -enter the

3ud'gment of conviction against the Defendant with the result of

reinstating the time within which the Defendant maytimely filea

noticeof appeal pursuant to App.R. 4(A)." Id., at 581.

ff11. However, Relator's attempt to procure the delayed direct ap^

peal from the judgment of his conviction entered on August 31,

2007, had failed. For which, Relator has a clear legal:right to be

afforded a direct appeal from his felony conviction, in accord to

Gover, #71 O.St.3d 577], when respondent is under a clear legal

duty to perform the requested act of permitting a criminal defem=

dant the right to appeal his felony conviciton, in which it has °

been proven that Relator does not have a plain and adequate remedy

at law to pursue an appeal by the denials entered below, therefor.

And because the demonstration is clear that the trial court of the

common pleas and the court of appeals refused the appeal shows that

neither procedures in the course of law were an adequate remedy

where bott courts denied relief therefrom.

V12. Many supportive case provide a legal right to relief for a

criminal defendant to take an appeal. See, Griffin vs. Illinois,

351 U.S. 12 (1956). The state may not "bolt the door to equal

U.S. at

late court that

24 (FRANKFURTER,

J., concurring in judgment). And according to Peguero vs. United

justice" to indigent defendants. Id., 351

States, 526 U.S. 23 (1999), that due process is offended when a

defendant who plead guilty is kept completely ignorant of his

appellate rights Id., at 27. "Trial court's failure to advise the



defendant of hrs right to appeal sentenc

=Doizglais`• vs: , Ca1"ifarnia, 372 U 5:353_-( 1 9

had a-'right to counsel on theircfirst ap

Ihai^a t^ha`r;ahit^ tn effc^cti_Ue assiStariCel'1.o:

also,EVittsvs.- Lucey, 469 U,.S.38Z,;,'39^'.(1985)..`

13.,Tfe court of appeals .in denying Relato'r';s delayed appeal had

vs:.Cardwell (6th Cir.1970), 432 F.2d 521, 522-23. See also, Wolfe

fendana is not given the xYght t;o appeal by:reason of his 1ackIof

knowledge of his right and the failure of his counsel or the court

`to advise him of his r-ight to appeal with. the aid of counsel.'.`See,

Jocobsvs. Mohr (6th Cir.2001), 265 F.3d 407, 419, oiting Goodwsn

ad'rende'redahat the Constitution 19,Uiolated if a;convicted de-
,

..^ .;: ,.,^;T .. » . .. .xa .. . .
e United Sta:tes Si^xth Cir^cuif'E'otirt of Appealspped^^ But`for,'th

utomatically establish good casse forthe failure to seek a timely
,r^^ ^€^'^^

Roe vs. Flores-Oriega, 528 U.S. 470, 478-481 (2000). Also, criminal

defendants "whose rights to appeal has been frustrated should be

treated exactly like any other appellants; they should not be gitven

an additional hurdle to clear just because their rights were vio-

lated at some earlier stage in the proceedings." See, Rodriquez

vs. United States, 395 U.S. 327, 330 (1969).

q16. "The defendant should not be penalized for failing to appeal

in the the first instance when his failure to appeal is attribut^-

able to the errors of a District Court Judge." See, Peguero vs.

U.S., supra, 526 U.S. at 27. However, "[W]hen counsel fails to

vs. Randle (U.S.S.D. (Ohio) 2003), 26'7F.Supp.2d 743, 747 (citing

same). (No further history)

q14. Notwithstanding the facts of Crim.R. 32(A)(1), et seq., that

requires the trial court to advise the defendant, after sentencing,

that he has the right to appeal ...,.and Crim.R. 32(B), requires

the court to provide "Notification of right to appeal." Id., Ohio

Rules of Criminal Procedure (CrimR). See also under Crim.R. 32,

Staff Notes 1998.

q15. And furthermore, "An appointed counsel's failure to file a

timely notice of appeal as required by Ohio's appellate rules of

procedure constitutes ineffective assistance of counsel." See,

-4-



file a requested appeal, a defendant is entitled to resentencing

and to an appeal without showing that.his appeal would l-ikely have'-

mer.it." Ibid.

f[17. But for, in the instant sub.judice-s,ituation, this Court had

stated in Gover, 11 o.St.3d at581, ','The appropriate avenue of

relief in this case is for thetrtal court to reenter the judgment

against the defendant, with the resultof reinstating the time

within which the defendant maytimely file a notice of appeal
^ .. . .

pursuant to App.R. 4`(A)." Id.c"iting State vs.`Miller (1988), 44

Ohio App.3d 42.

CONCLUSION FOR RELIEF

8 Therefore, in accord'to this Supr'eme Court in State vs.

ate vs.Gover, 71 Ohio St.3d 577, citing the decision held inSt

Miller (Ohio App. 6 Dist., Wood Cty. 1988), 44 Ohio App.3d 42,

id.at 43, "We agree that it would be proper to order the trial

sentence and enter a new 3uagmencll t'an scourt to vacate appe

thereby allowing for a direct appeal to be taken from the new

judgment." (citations omitted) But see, Evitts vs. Lucey, 469

U.6. 387 (1985). Id., at 399 n.10, citing Rodriquez vs United

States, 395 U.S. 327, 332 (ordering similar remedy for denial of

appeal in federal prosecution). Thus, the Rodriquez Court held

that the courts

tion for relief

below erred in rejecting petitioner's applica-

because of his failure to specify the points he

would raise were his right to appeal reinstated. Id., at 330.

q[19. For in which similar circumstances exist where Relator had

been denied the constitutional right to a delayed appeal, and

the subsequent attempt for relief so to file a direct appeal by

petitioning the trial court pursuant to this Court's Gover. In

which the trial court denied Relator's postconviction petition

on mere grounds that "defendant does not state a valid legal

position for post conviction relief." Id.

q20. Hereby as demonstrated in the foregoing citations, Relator

request relief in order to receive the due process

to a timely filed appeal as of right.

this Supreme Court of Ohio to require

right of law

Relator respectfully urges

the judgment entry filed

-5-



by the StarkCountyCourt of Common Pleas case no. 2007CROS45, on

to.reentera new
August 31, 2007, be vacated, and then refiled

file time stamp date of erit,ryso to be,able to file a timely.

notice of appeal pursuantto App.R. 4(A), within 30-days thereof.

^21. Or in an alternative, issue the writ of mandamus to re-

sentence-Relator inaccor;d to Crim:R. 32, inter alia, so to re-

instate the judgment entry anew. And order the trial court to

appo.int Relator an appellate counsel on appeal. Or grant Relator
^ ^ ..^ . . .. .. . ., . :
otherreliefdeemedappropriate'to provide an appeal as of right

in the court of appeals.
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STaTE OF OHIO

COUNTY bF BELMONT

AFF.IDAY,IT OF,THE RELATOR ;

SPECyF.YING DETAILS OF CLAIM

pro se.JOHN.JOSEHH RINALDL, the undersigned Affiant,

hereby,attest.yto^thp fact sa,nd deposexthat these statements are

correctSand truet,o,the.best of my knowledge and beTief.

1)',. I am a pr2soner at Belmont Correctional Institution;

2')'^: Ihave [^ifeel" ab"ce`s"s` ^to"refe^encedY e^idence,,.^
3). I am without l`egal advise to assistin preparati^on;
4). I auer'to t.he facts setforth in the foregoing Writ;
5). I state'that'my right to an appeal has been demied;
6). I have no'o'ther known course of lawto`pursue,;
7). I cannot exhaust state remedies without anappeal;
8). I strongly feel that anappeal would sustain me,rit;

FURTHER, Affiant sayeth naught.

n os Rinal.di, #532-682

mont Correctional Institution

68518 Bannock Road

Post Office Box 540

St. Clairsvil].e, OH 43950-0540

RELATOR, PRO SE.

SWORN TO AND BEFORE IN MY PRESENCE,

on this 12'^-' day of MAy 2011.

S E A L
NOTARY PUBLIC

o^1AL,,,,S
SHANE M. KILDOW

;2 \ \I f/// ^y ; Notary Public
In and for the State of Ohio

My Commission Expires
-t'- .''
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