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ggt_to¢¢ouhsg;.5ﬁ{dire¢££app‘a;'td*theECoﬁrt'of Appeals frc
' 14., paragraph one of the éYllabuég'iﬁ

“judgment of conviction.'
s a result of an error

which, a denied right to appellate counsel a

made at the trial kevel, proper remedy is to fil
5953.21. Id., see 71 Ohio St.3d at

onviction and

e a petition for

postconviction relief under R.C.

580. "The time between the entry of the judgment of o©

the filing of the postconviction relief petition will not be

problematic." Ibid., Gover, supra. However, Relator was especially

denied that right even upon after peen denied relief to file a
State vs. Rinaldi

delayed appeal in the court of appeals. S5ee,
(Sept. 17, 2010}, stark App. NG. 2010-CA-00227, unreported; Re-
county Court of Common Pleag case nO.

eview was sought to the Ohio Suprene

ference below cf the Stark

07CR&845. No disceretionary I

Court becaﬁse fhis Court had provided a remedial procedure to

in the absence of invoking app.R: 5{A&)

procure a delayed appeal,
by way

(1){(a), of the Ohic Rules of Appellate Procedure {ApPR},

of petition for postconviction relief under the RC section 2953.21,

of the oOhio Revised Code (RC), in accord to this Court's decidion

in State vs. Gover, supra, 71 ohio St.3d 577. This Court also had

stated that "The court of appeals’
a delayed appeal — was independent of the trial
' 1d., Gover, at 580.

denial of pro se motlons for

court's failure

tc provide appointed counsel.’
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al_his convzctlon and;sentence on grounds

1lea.to establlsh good cause for delay in flllng a tlmely appeal.

See, supra, Stark App. No. 10CA227.
or postconviction relief pursuant to the RC

in accord to Gover,
r 180-days

(6. Relator filed f
Section 2953.23, instead of Section 2953.21,
because of the trial court's divested jurisdiction afte
from the date of the entry of judgment if no appeal is taken.
$7. R.C. § 2953,23, provides (in pertinent part}:

MIAY * ok * %
(1) * * * %

" {a) Either the petitioner shows that the
petitioner was unavoidably prevented from
discovery of the facts upon which the
petitioner must rely to present the claim-
for relief, or, * * ¥
(b) * * * *

(2) * * x %Y 1id.

elator filed the petition on January 5, 2011, with

8. Thereof, R
the common pleas court denied.

the criminal case trial court but

relief in just two-days on January 7, 2011. No appeal of the post-

conviction petition denial was had becasue it would be nonsensical
r claim where the

1 the trial court's adjudication of Gove
"The defendant does not state a valid legal position
v 1d., Stark County C.P. #07CRB45, supra.

to appea
court stated,

for pest conviction relief.

2.



at 581.

: ;tlbe of appeal pursuant to App R 4(A} Mord. ;o
ﬂ11 However;'Relator s attempt to procure the delaved dlrect aps

peal from the judgment of his conviction entered on August 31,

2007, had failed. For which, Relator hag a clear legal:right to be

afforded a direct appeal from his felony conviction, in accord to

Gover, {71 0.S8t.3d@ 577], when respondent is under a clear legal

duty to perform the regquested act of permitting a criminal defemns

e

dant the right to appeal his felony conviciton, in which it has

been proven that Relator does not have a plain-and adeguate remedy

at law to pursue an appeal by the denials entered below, therefor.

and because the demonstration is clear that the trial court of the

common pleas and the court of appeals refused the appeal shows that

neither procedures in the course of law were an adequate remedy
where both courts denied relief therefrom.

112, Many supportive case provide a legal right to relief for a
Tliinois,

criminal defendant to take an appeal. See, Griffin vs.
359 U.S. 12 (1956). The state may not "bolt the door to egual
to indigent defendants. Id., 351 U.S. at 24 (PFRANKFURTER,

justice!
and according to Peguelrls VE. United

J., concurring in judgment).

States, 526 U.S. 23 (199%), that due process 1S offended when a

defendant who plead guilty is kept completely ignorant of his

appellate rights I1d., at 27. "prigl court's failure to advise the
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c ell:(Eﬁh1Ci£j19jbj;_43;7FQ25;521;_5ngj3g'seg 4150, Wolfe
Randle (U.S.S.D. (Ohio) 2003), 267 F.Supp.2d 743, 747 (citing

same). (No further history)
14. Notwithstanding the facts of Crim.R. 32(A)(1), et seq., that

requires the trial court to advise the defendant, after sentencing,
32(B), reguires
' Id., Ohio

that he has the right to appeal ...,.and Crim.R.
the court to provide "Notification of right to appeal.’

Rules of Criminal Procedure (CrimR). See also under Crim.R. 32,

Staff Notes 1998. _
15. and furthermore, "An appointed counsel's failure to file a

timely notice of appeal as reguired by Ohio's appellate ruies of

procedure constitutes ineffective assistance of counsel." See,

Roe vs. Flores-Oriega, 528 U.S. 470, 478-481 (2000). Also, criminal

defendants "whose rights to appeal has been frustrated should bhe

treated exactly like any other appellants; they should not be giwven

an additional hurdle to clear just because their rights were vio-
' See, Rodriguez

lated at some earlier stage in the proceedings.'
vs. United States, 395 U.8. 327, 330 (1969).
116. "The defendant should not be penalized for failing to appeal

in the the first instance when his failure to appeal is attributs
See, Peguero vs.

1

able to the errors of a District Court Judge.'
U.S., supra, 526 U.S. at 27. However, "[W]hen counsel fails to

.




;a defendant is- entltled to resentenc1ng T

Cfile a_;eQQeSted_apﬁeql

(Ohio App. € Dist., Wood ct‘y." '198'8){ 44 onio App:3d 42,

at 43, "We agree that it would be proper to order the trial

_Eburt to vacate appellant's sentence and enter a new judgment

thereby allowing for a direct appeal to be taken from the new
judgment." (citations omitted) But see, Evitts vs. Lucey, 4689
U.S. 387 {(1985). Id., at 399 n.10, citing Rodriguez vs United

States, 395 U.S. 327, 332 (ordering similar remedy for denial of

appeal in federal prosecution). Thus, +he Rodriguez Court held

that the courts below erred in rejecting petitioner's applica-

tion for relief because of his failure to specify the points he

would raise were his right to appeal reinstated. Id.; at 330.

f119. For in which similar circumstances exist where Relator had
been denied the constltutlonal rlght to a delaved appeal, and
the subseguent attempt for relief so to file a direct appeal by
petitioning the trlal court pursuant to this Court's Gover. In
which the trial court denied Relator's postconviction petition
on mere grounds that "defendant does not state a valid legal
position for post conviction relief.” Id.

§20. Hereby as demonstrated in the foregoing citations, Relator

request relief in order to receive the due process right of law

to a timely filed appeal as cof right. Relator respectfully urges

this Supreme Court of Ohio to reguire the judgment entry filed
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'Pleas case. no..2007CR08457'""'

by the Stark County Court of Common

7”ﬁ_John Joseph Rlnaldl, #532 682
R LATOR,‘PRO SE | s |

jSERVICE OF COPY, in accord to RULE X;'in original aCtions under
‘Section 4(a), of the Rules of Practice of the Supreme Court of Ohio,

that the Clerk of the Supreme Court shall issue a sSummons and serve
the summons and a copy of the complaint by certified mail sent to

the address of the respondent as indicated on the cover page of the
.complaint. To which, the complaint must be served to the respondent's
counsel as provided by address o1 the cover page of the complaint.

In the instant case, the respondent is a common pleas court judge
whom is represented by the county prosecutor’'s cffice, unless other-
wise stated dlfferent]y.

Wherefore, service is not requlred by the relator but for in a
previous similar case (2011-0190), the Clerk's deviation to mail the
summons to the wrong party caused that case to be dismissed for the
failure of respondent to file an answer at all.

Therefore, copies were personally sent to the Stark County Prosecutor

John D. Ferrero Jr. as named counsel for respondent, which was
executed on this ZQ day of %Qr,g , 20117,

John gZ:eph Rinaldi, #532-682
Belmont Correctional Institution
68518 Bannock Road, P.O. Box 540
St. Clairsville, OH 43950-0540

RELATOR, PRO SE.
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#bh Rinaldai '

#533-682

68518 Banncck Road
Post Office Box 540

Sst. Clairsville, OH 43950-0540
RELATOR, PRO SE.
SWORN TO AND BEFORE IN MY PRESENCE,
on this \Z% day of Meéy , 2011.
1

NOTARY PUBLIC
™

SHANE M. KILDOW
Notary Public ]
in and for the State of Ohio
My Commigsion Expires

“June L,

2018
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