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STATEMENT OF FACTS

The issues in this case involve the interpretation of Ohio R.C.
1701.13(E)(5), which statute requires an Ohio corporation to advance the attorneys fees
incurred by a corporate director who has been sued by the corporation’s shareholders, by

the corporation itself or by persons or entities outside of the corporation.

A. PLAINTIFES’ LAWSUIT

This particular lawsuit, against Sam M. Miller, a director of Trumbull
Industries, Inc, (“Trumbull”), an Ohio corporation, 1s a derivative shareholder’s action
filed in the Common Pleas Court of Trumbull County by two shareholders of Trumbull,
Murray A. Miller and Samuel H. Miller. The thrust of the lawsuit is that Sam M. Miller
‘breached his “fiduciary duty” as a director of the corporation by “usurping a business
opportunity” with an entity known as Private Brand, rather than presenting that
“opportunity” to Trumbull’s board of directors. (Third Amended Complaint, §27)

Defendant Sam M. Miller’s position is that he fully presented and
disclosed the Private Brand ‘“opportunity” to all of the directors of Trumbull on
December 4, 2002, in the form of a nine-page, single-spaced memorandum. (Indeed,
defendant’s submittal of that memorandum to the Board - - which consisted of Sam M.
Miller, his brother Kenneth Miller, aﬁd their two cousins, plaintiffs Murray A. Miller and
Samuel H. Milleri ] ~‘has been expressly admitted by plaintiffs.) Two weeks llater, on

December 18, 2002, Murray A. Miller and Samuel H. Miller told Sam M. Miller that they

raise the issue with Trumbull’s Board again. Accordingly, because the four-person board

! Plaintiffs Murray A. Miller and Samuel H. Miller each own 25% of the shares of
Trumbull. Defendant Sam M. Miller and his brother, Kenneth Miller, each own 25%.

1



of directors was equally divided - - with plaintiffs Murray and Samuel H. Miller on one
side, and defendaﬁt Sam M. Miller and his brother on the other side - - the Board did not
accept the opportunity, Sam M. Miller then proceeded to participate personally in the
Private Brand venture. |

| Notwithstanding their explicit rejection of the Private Brand opportunity,
Murray A. Miller and Samuel H. Miller, on February 24, 2003, filed this léwsuit, alleging
that Sam M. Miller had “breached his fiduciary duty” by “usurping” the Private Brand
opportunity. Plaintiffs further alleged that they were filing the lawsuit, “individually, és
shareholdersf’ of Trumbull, on “béhalf of themselves and on behalf of all other
sharcholders similarly situated for the benefit of Trumbull,” because defendant Sam M.
Milier had breached his “fiduciary duty =_of utmost loyalty and good faith” to Trumbull’s
shareholders. (Third Amended Complaint, §27) That Amended Complaint, like all of
plaintiffs’ previous and subsequent amended complaints, was verified in accordance with
Rule 23.1 of the Ohio Rules o_f Civil Procedure. In short, this is a classic derivative
shareholder’s action, in which plaintiffs are seeking an order of disgorgement of any and
all “profits realized by defendant or which are the result of the business opportunity
usurped * * * by [defendant] which ﬁghtfully beloﬁged to Trumbull.” (Zd., §32)
| After filing their lawsuit, plaintiffs caused Trumbull to pay all of their
legal fees and expenses herein, even though this is a derivative action brought by them as |

shareholders and even though the corporation’s board of directors never approved the

~payment of plaintiffs” legal fees, let alone the filing of this lawsuit. See Kenneth Miller v.
Samuel H. Miller, et al, 2005 Chio 5120 (1 1" Dist.} at 99 5 and 15. Nevertheless,
Trumbull has continued paying plaintiffs’ attorneys fees for the past eight years, at a cost

to the corporation of more than $600,000.
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B. DEFENDANT’S REQUEST THAT THE CORPORATION ADVANCE HIS
LEGAL FEES AND EXPENSES

On April 28, 2003, defendant Sam M. Miller formally requested Trumbull
to pay his legal expenses in this matter “as they are incurred,” pursuant to Ohio R.C.
1701.13(E)(5). That statute requires an Ohio corporation to advance the attorneys fees
of a corporate director who has been suéd for his or her alleged acts or omissions as a
director, “as [those fees] are incurred,” upon receipt of an undertaking siglled by the
director in which he or she agrees to do the following:
(i) Repay such amount if it is proved by clear and
convincing evidence in a court of competent jurisdiction
that his action or failure to act involved an act or omission
“undertaken with dcliberate intent to cause injury to the

corporation or undertaken with reckless disregard for the
best interests of the corporation;

(i) Reasonably cooperate with the corporation concerning
the action, suit, or proceeding.

On September 13, 2005, defendant Sam M. Miller executed such an undertaking, worded

in accordance with the statutory language. An initial payment of fees was then made by

. Trumbull to Sam Miller’s attorneys. Plaintiffs, however, refused to allow Trumbull to

make any further payments §f defendant’s legal expenses.

Instead, on December 11, 2006, plaintiffs filed with the Common Pleas
Court a Motion for Declaratory Judgment in which they asked the Court to declare that
defendant Sam M. Miller had no legal right to have his legal fees advanced by the

corporation (notwithstanding the language of R.C. 1701.13(E)(S)) and that the single

payment that had previously been made by Trumbull to defendant’s attorneys should be

returned to the corporation.



On January 22, 2007, the Common Pleas Court denied plaintiffs’ motion
and, instead, entered an Order stating that “defendant Sam M. Miller is entitled to have
his * * * attorneys’ fees reimbursed from time to time by [Trumbull Industries], subject,
however, to his reimbursement obligations under the corporate charter,” The Order
fuﬁher provided that “plaintiffs [Murray A. Miller and Samuel H. Miller] are entitled to
have their attorneys’ fees funded by [Trumbull], subject, however, to the risk of
reimbursement to [Trumbull], under the law. Their obligation of reimbursement is not
necessarily dependent upon prevailing in this case, but is dependent upon convincing
proof that [Trumbull] has derived a benefit in this case.”

Some eight months later, in August, 2007, plaiﬁtiffs filed a Sixth
Amended Complaint, in which they added Trumbull Industries, Inc. as- a party
pléintiff, although they continued to pursue this case as a derivative shareholder’s action.
The board of directors of Trumbull, héwever, has never voted to authorize the
. corporation to become a party to plaintiffs’ derivative action. Thus, the ad'ding of
Trumbull as a party plaintiff in August, 2007, was a step taken solely and unilaterally by
thé attorneys for plaintiffs Murray Miller and Samuel H. Miller, without any corporate
authorization.

On February 12, 2008, plaintiffs filed a Motion for Reconsideration of the
Common Pleas Court’s January 22, 2007 Order described above. In that Motion

plaintiffs again argued that Trumbull had no obligation to pay the fees of defendant Sam

- M. Mﬂier’s counsel, Ulmer & Berne LLP. Oﬁ"Jﬁﬁé*?fO",”'ZUOg,"fﬁé'Cbﬁfri)ﬁfP]ﬁ’sﬁCﬁfrf
rejected that Motion and entered an order directing Trumbull to pay all of Ulmer &

Beme’s fees and costs from March 25, 2008 forward.



Trumbull did not comply with the latter order. Instead, on July 17, 2008,
plaintiffs’ counsel sent the Common Pleas Court a letter stating that Trumbull was
“refus[ing] continued compliance with the Court’s [January 22, 2007] judgment entry on
[sic] indemnification.” That letter further stated that “Trumbull Industries has no
intention of purging its contempt,” and requested the court to “issue an.order holding
Trumbull Industries in contempt of the indemnification judgment entry, impose. a penalty
against _Trumbull Industries of $250 and set a hearing on this matter, as required by law.”

C.  PLAINTIFFS’ APPEAL

On July 24, 2008, the Common Pleas Court entered the order requested by
plaintiffs, finding Trumbull Industries in contempt and imposing “a fine in the amount of
five dollars per business day starting Jﬁly 25, 2008.” Three weeks lafer, oh August 13,
plaintiffs filed a notice of appeal to the Eleventh District Court of Appeals.

On May 4, 2009, the Court of Appeals dismissed plaintiffs’ appeal on
procedural grounds. The Court of Appeals held that, because the Common Pieas Court
had not made a specific finding in its Order that “the contemnor ha[d] failed to.‘ purge
itself” of the contempt, “the issue of contempt is not ripe for review.”

On May 29, 2009, the Common Pleas Court entgred an order correcting
that procedural flaw (by making a specific finding that Trumbull had failed to purge itself
of contempt), whereupon plaintiffs filed a new notice of appeal.

On No;/ember 22, 2010, the Eleventh District, in a two-to-one deciéion,
- *heldﬁhat’""1*7'0’171%(*E*)’(’fr)*d'oesnot'app'lyf(rthi's”actionﬂ -and that-defendant Sam M. Miller
is not entitled to have his legal expenses advanced during the pendency of this action.

The Court of Appeals therefore reversed the trial court’s order of contempt.



e

" Each of the judges on the panel wrote a separate opinion. The first (or
majority) opinion, written by Judge Canﬁon, aséerted three separate reasons why
R.C. 1701.13(E)5) does not apply to this case. The second opinion, written by Judge
Grendell, concurred “fully in the judgment and disposition of this case as set. forth in the
majority opinion,” but added an additional reason as to why 1701.13(E)(S) is inapplicable
to this case, namely, the “business judgment rule.” The third opinion, written by Judge
O’Toole, was a dissent in which Judge O’Toole concluded that 1701.13(E)(S) is
mandatory and that “the trial court properly followed the law by ordering Trumbull
Industries to pay the attorney fees of Sam M.”

On January 4, 2011, defendant Sam M. Miller filed with this Court a
notice of appeal and a memorandum in support of jurisdiction. On April 6, 2011, this
Court accepted defendant’s appeal.

ARGUMENT IN SUPPORT OF PROPOSITIONS OF LAW

Proposition of Law No. 1:

R.C. 1701.13(E)(2) and (E}5) providé, respectively, for (a) the post-litigation
indemnification and (b) the current advancement of attorneys fees incurred by a
corporate director who has been sued by the corporation or by any of - the
corporation’s shareholders. Contrary to the holding of the Court of Appeals, those
stafutory provisions are not limited to - - and, indeed, have no application to - - a

lawsuit filed by a director to secure a benefit for the corporation.
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A, THE STRUCTURE OF R.C. 1701.13(E)

1, The Provisions for Post-Litigation Indemnification of .egal Fees

R.C. 1701.13(E) establishes two separate mechanisms for the payment or
reimbursement by an Ohio corporation of the attorneys fees incurred by a corporate
director who has been sued for his or her conduct in that capacity.

The first of those two mechanisms - - which is set forth in divisions (1),
(2), and (3) of R.C. .1701 A3(E) - - is permissive an(i allows the corporation to indemnify
the director after the litigation (or threatened litigation) has been concluded and the
director “has been successful on the merits.” Those three divisions read as follows:

(EX1) A corporation may indemnify or agree to
indemnify any person who was or is a party, or is
threatened to be made a party, to any threatened, pending,
or completed action, suit, or proceeding, whether civil,
criminal, administrative, or investigative, other than an
action by or in the right of the corporation, by reason of
the fact that he is or was a director, officer, employee, or
agent of the corporation, or is or was serving at the request
of the corporation as a director, trustee, officer, employee,
member, manager, or agent of another corporation,
domestic or foreign, nonprofit or for profit, a limited
liability company, or a partnership, joint venture, trust, or
other enterprise, against expenses, including attorney’s
fees, judgments, fines, and amounts paid in settlement
actually and reasonably incurred by him in connection with
such action, suit, or proceeding, if he acted in good faith
and in a manner he reasonably believed to be in or not
opposed to the best interests of the corporation, and,
with respect to any criminal action or proceeding, if he had
no reasonable cause to believe his conduct was unlawful.
The termination of any action, suit, or proceeding by
judgment, order, settlement, or conviction, or upon a plea
- -—of nolo—contendere or its -equivalent; -shall-not, -of-itself,
create a presumption that the person did not act in good
faith and in a manner he reasonably believed to be in or not
opposed to the best interests of the corporation, and, with
respect to any criminal action or proceeding, he had
reasonable cause to believe that his conduct was unlawful.



(2) A corporation may indemnify or agree to indemnify
any person who was or is a party, or is threatened to be
made a party, to any threatened, pending, or completed
action or suit by or in the right of the corporation to
procure a judgment in its favor, by reason of the fact that
he is or was a director, officer, employee, or agent of the
corporation, or is or was serving at the request of the
corporation as a director, trustee, officer, employee,
member, manager, or agent of another corporation,
domestic or foreign, nonprofit or for profit, a limited
liability company, or a partnership, joint venture, trust, or
other enterprise, against expenses, including aftorneys’
fees, actually and reasonably incurred by him in
connection with the defense or settlement of such action
or suit, if he acted in good faith and in a manner he
reasonably believed to be in or not opposed to the best
interests of the corporation, except that no indemnification
shall be made in respect to any of the following:

(a) Any claim, issue, or matter as to which such
person is adjudged to be liable for negligence or
misconduct in the performance of his duty to the
corporation unless, and only to the extent that, the court of
common pleas or the court in which such action or suit was
brought determines, upon application, that, despite the
adjudication of liability, but in view of all the
circumstances - of the case, such person if fairly and
reasonably entitled to indemnity for such expenses as the
court of common pleas or such other court shall deem
proper; ' :

(b) Any action or suit in which the only liability
. asserted against a director is pursuant to section 1701.95 of
the Revised Code.

(3) To the extent that a director, trustee, officer, employee,
member, manager, or agent has been successful on the
merits or otherwise in defense of any action, suit, or
proceeding referred to in division (E)(1) or (2) of this
section, or in defense of any claim, issue, or matter therein,

-—he¢ shall -be -indemnified -against -expenses, including
attorney’s fees, actually and reasonably incurred by him in
corinection with the action, suit, or proceeding.

It should be noted that the principal difference between division (1) and

division (2) is that the latter division applies to suits against directors or officers that are



[,

O

filed either by the corporation itself or by corporate shareholders. Thus, division (2)
applies to any director or officer who has been a party to any “action or suit brought by or
in the right of the corporation to procure a judgment in its favor.” Division (1), on the
other hand, applies to a-director or officer who has been a party to an action or suit
“other than an action by or in the right of the corporation” - - in other words, a suit by a
persoﬁ or entity outside of the corporation.

| It should further be noted that the Ohio General Assembly took divisions
(D, (2) and (3) virtually word for word from subparagraphs (a), (b) and (¢) of Section 145
of tﬁe Delaware General Corporation La“;, a fact which was specifically acknowledged
by the Eleventh District panel. See footnote 2 of Judge O’Toole’s dissenting opinion,
stating that the “language in R.C. 1701.13(E)(1), (2) and (3) is nearly identical to those
provisions of the Delaware statute dealing with indemnification of officers, directors,
employees and agents, 8 Del. C. Section 145(a), (b) and (c).”

2. The Provision For Advancement of Legal Fees During the Course of
the Litigation

Unlike the indemnification provisions of divisions (1), (2) and (3}, the
second mechanism provided by 1701.13(E) for the payment of attorneys fees is
mandatory, is limited to directors and requires the corporation to advance a director’s
attorneys fees and expenses during the course of the litigation “as they are incurred,”
rathér than waiting until after the director has been “successful on the merits” (see

division (3)), so long as certain conditions are met. That advancement mechanism is

found in division (EX3) of the statute - - which division was added to 1701.13(E) by the

General Assembly in 1986 - - and reads as follows:

(5)(a) Unless at the time of a director’s act or omission that
is the subject of an action, suit, or proceeding referred to in



statute.

quoted above at pp. 6-8, division -(5) is not duplicative of any Delaware statute. Delaware

does have an “advancement” statute - - namely, Section 145(e) of the Delaware

Corporation Law - - but it is not mandatory. Rather, 145(e) of the Delaware Code states

that attoméys fees “incurred by an officer or direétor of the corporation in defending” any

suit or proceeding “may be paid by the corporation in advance of the final disposition.”
. Second, as pointed out by the Court of Appeals for the Tenth District in.

MD Acquisition L.L.C. v Myers, 1~73 Ohio App.3d 247 (2007) (1 6), “[aldvancement of

litigation expenses for corporate officers and directors, while related to (and ofien a

division (E)(1) or (2) of this section, the articles or the
regulations of a corporation state, by specific reference to
this division, that the provisions of this division do not
apply to the corporation and unless the only liability
asserted against a director in an action, suit, or proceeding
referred to in division (E}1) or (2} of this section is
pursuant to section 1701.95 of the Revised Code, expenses,
including attorney’s fees, incurred by a director in
defending the action, suit, or proceeding shall be paid by

~ the corporation as they are incurred, in advance of the final

disposition of the action, suit, or proceeding, upon receipt
of an undertaking by or on behalf of the director in which
he agrees to do both of the following:

(i) Repay such amount if it is proved by clear and
convincing evidence in a court of competent jurisdiction
that his action or failure to act involved an act or omission
undertaken with deliberate intent to cause injury to the
corporation or undertaken with reckless disregard for the
best interests of the corporation;

(ii) Reasonably cooperate with the corporation
concerning the action, suit, or proceeding.

There are several things that should be noted about this “advancement”

First, unlike the indemnification provisions of divisions (1), (2) and (3},

10



* precursor of) indemnification, is a distinct remedy” from indemnification, which, as

discussed above, is provided for in divisions (1), (2) and (3).

Third, it is obvious from its wording that the intent of division (3) is to
cover any lawsuit filed against a director that is based on his or her position as director,
regardless of whether that lawsuit was filed by the corporation itself, by shareholders of
the corporation, or by a person or company outside of the corporation. Thus, division (5)
begins with language stating that it appl_ies to “an action, suit or proceeding referred to in
division (E)(1) or (2) of this section.” As pointed out above, divisions (E}(1) and (E)(Z).
allow Ohio corporations to provide post-litigation indemnification to directors, officers
and other employees. As further explained above, the primary difference between those
two indemnification provisions is that division (E)(2) cévers suits against a director or
officer “by or in the right of the corporation to procure a judgment in its favor” - - in
other words, suits brought either by the corporation itself or by a sharcholder of the
corporation as a derivative action to recover in the name of the corporation. See MC/
Telecommunications Corp. v. Wanzer, 1990 Del. Super. LEXIS 222, holdin.g that the
language “actions by or in the right of the corporation,” as used in the Delaware
indemniﬁcation statute, includes both “derivative actions” and “direct actions by a
corporation.” Accord: Hydro-Dynamics v. Pope, 146 Ariz. 586, 708 P.2d 70, 71 (1985),
stating that a “shareholder derivative suit is by its nature an action ‘by or in the right of

the corporation.” 19 Am. Jr. 2d, Corporations § 528.” See also Rule 23.1 of the Ohio

““Rules of Civil Procedure, stating that a derivative action is brought to “enforce a right of

992

a corporation,” Division (E)(1), on the other hand, allows post-litigation indemnification

2 As this Court is well aware, shareholder derivative actions against a corporate

director usually allege that the corporate director committed an act or omission that

11
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of attorneys fees incurred by a director who was. sued in a proceeding “other than an
action by or in the right of the corporation” - - in other words, a suit ﬁléd against a
director by a person or entity outside of the corporation.

Fourth, the purpose of the “advancement” statute is quite clear. As stated
in Reddy v. Electronic Data Systems Corp,, 2002 Del. Ch. LEXIS 69, affirmed 820 A.2d
371 (Del. 2003), it “is not uncommen for corporate directors; officers and employees to
be sued for breach of the fiduciary duty of loyalty, and to have to defend claims that they
took official action for the primary purpose of directing corporate resources to their own
pocketbooks.” Courts have therefore repeatedly stated that advancement statutes provide
corporate directors with “immediate interim relief from the personél out-of-poc.ket‘
financial burden of paying the significant on-going expenses inevitably involved with
investigations and legal proceedings.” Homestore, Inc. v. Tafeen, 888 A.2d 204, 211
(Del. 2005). Accordingly, the availability bf such relief is deemed to be “an inducement
for attracting capable individuals into corporate service.” (/bid.) See, in this regard,
Ridder v. CityFed Financial Corp., 47 F.3d 85, 87 (3rd Cir. 1991), where the U.S. Court
of Appeals_for the Third Circuit stated that the “statutory provisions authorizing the
advancement of defense co.sts * % * plainly reflect a legislative determination to avoid
deterring qualified persons from accepting responsible positions with financial
institutions for fear of incurring liabilities in excess of their means;” and Westbrook v,

Swiatek, 2010 Ohio 2868 at 9 24 (5™ Dist), stating that “[iJndemnification and

~ “advancement statutes were enacted to aftract qualified candidates into corporate Service

constituted a breach of the fiduciary duty that the director owed to the corporation.
Derivative sharcholder actions therefore frequently seek a judgment ordering the director
to disgorge to the corporation (or to the “disinterested” shareholders, if the corporation is
closely held) any profits or other moneys that the director realized as a result of that
breach of fiduciary duty.
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by protectihg their personal assets from depletion by litigation that results from that
service and to develop sound corporate management.”

B. = THE TRIAL COURT’S ADVANCEMENT ORDER, AND THE COURT OF
APPEALS’ REVERSAL

Given the mandatory language of division (E)(5) (“attorneys fees incurred
by a director in defending the action * * * shall be paid by the corporation as they are
incurred™), it is manifest that the Common Pleas Court acted correctly when, in January,
2007, it ordered Trumbull Industries to pay the attorneys fees incurred by director Sam
M. .Miller. (See Appx. pp. 24-25) Afler all, this derivative action, brought by two
shareholders of a corporation against a director for breach of fiduciary duty (for allegedly
usurpilig for himself a corporate “opportunity’f),.isl certainly “an action, suit or proceeding
referred to in division * * * (E)(2)” of R.C. 1'701.13, namely, “a suit by or in the right of
the corporation to procure a judgment in its favor, by reason of the fact that [defendant] is
or Was a director. . .”

Indeed, the Court of Appeals majority expressly acknowledged (in ¥ 46 of
its Opinion) that the language ‘%y or in the right of a corporation,” as used in division
(E)(2), encompasses “a shareholder derivative action.” (See also the authorities quoted
on page 11 above,)

Nevertheless, only six paragraphs later (in 9 52 of their Opinion), the
Court of Appeals majority suddenly concluded “that (E)(2) is inapplicable” to this case,

“as that section relates to reimbursement for a director who seeks to procure a

judgment in favor of the corporation.” In other words, the Court of Appeals majority
cohstrued (E)(2) as allowing post-trial indemnification only where the director was the

person bringing the lawsuit rather than the person being sued. Therefore, since division
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(E)(5), by its e-xpress terms, only applies to the types of actions that are referred to in
(EX(1) or (E}2), and since (E)(2) is applicable only to directors who have sought “to
procure a judgment in favor of the corporation,” the majority concluded that (E)(5)
(providing for advancement) is inappliéable to director Sam M. Miller.

This holding by the Court of Appeals majority makes absolutely no sense.
Nothing in the language of division (E)(2) (quoted above at page 8) warrants the
conclusion that that division was intended to provide for the post-litigation
indemnification of attorneys fees incurred by a diregtor only in an action brought by a
director to procure a judgment in favor of the cofporation. To the contrary, division
(E)(2) expressly states that a corporation “may indemnify” a corporate director “against
éxpenses. .. incurred [by the director]. . .in connection with the defense or settlement
of” an action or suit filed or threatened against him. There is no rational basis for reading
the statute the other way around, i.e., as applying to cases in which the director is .the
plaiﬁtiff, as the Eleventh District has done. The Eleventh District has therefore given
both division (E)(2) and division (E}5) an interpretation that literally stands those th
divisions on their head. For the end-result of that interpretation is that neither
advancement nor indemnification will henceforth be available to a director of an Ohib
corporation who has been sued for breach of fiduciary duty, even though providing
advancement and indemnification to such directors was clearly the purpose of both of

those statutory provisions.
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Proposition of Law No. 2:

The mandatory duty of advancement imposed on Ohio corporations by division
(E)(5) of R.C."1701.13 is not limited to cases in which a director is alleged to have
committed acts or omissions on bghalf of the corporation.
| Division (E)5) of R.C. 1701.13 begins with the following language: -

“Unless at the time of a director’s act or omission that is the subject of an action, suit, or
proceeding referred to in division (E)(1) or (2} of this section. . .” Citing _this language,
the Court of Appeals majority stated (correctly) that, in order to receive an
“advancement” of attorneys fees under division (E)(5), a director must have been sued for
an “act or omission” on his or her part. (Opinion, § 50) However, the majority then
went on to hold that “[t]he only logical interpretation of this provision” is that such an
~ “act or omission” must have been “on behalf of the corporation” before a director is
entitlgd to receive the benefit of either division (E)35) (advancement of attorﬁeys fees
-during the pendency of the litigation) or, for that matter, division (E)(Z) (post-lawsuit
indemnification). (Opinion, 9 50). Applying this “logical interpretation” to the instant
case, the Court of Appeals majority concluded that director Sam M. Miller was .not
entitled to the protection of division (E)(5) because

Sam M. has not been sued as a result of any act or omission

on behalf of the corporation. Instead, as outlined in their

complaint, appellants claim Sam M. is liable for those acts

done on behalf of a separate corporation [Private Brands],

allegedly in contravention of his fiduciary duties as a
director of Trumbull Industries.

(Opinion, 9 50), These allegations of “harm to the corporation as a result of a violation of
[Sam M.’s] duties to the corporation,” continued the majority, are “inapposite to an ‘act

or omission’ on behalf of the corporation.” (/d., 4 53)
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 Here, again, the Court of Appeals has stood the statute on its head.
No.where in division (E)(1), division (E)}2) or division (E)(5) does the statute say (or
even imply) that those divisions apply only to suits involving acts or omissions
commitfed by a director “on behalf of the corporation.” Nor can such an interpretation be
inferred. To the contrary, division (E)(5) was specifically designed to provide directors
with interim financial relief if they are sued for a breach of fiduciary duty (see cases cited
at pp. 11-12 above), and the essence of almost every breach of fiduciary duty claim
against a director is that the director acted contrary to the interests of the corporation
(rather than on behalf of the corporation). See, for example, Wing Leasing Inc. v. M&B
Aviation, Inc., 44 Ohio App.3d 178, 181 (1(_)th Dist. 1988), stating that the “principles
which govern the fiduciary relationship between a corporation and its directors include é
duty of good faith, a duty of loyalty, a duty to refrain from self-dealing and a duty of
disclosure.” A director’s breach of any of these fiduciary duties usually involves his
héwing acted to further his own personal interests rather than having acted to further the
interests of the corporation, - If, then, the Court of Appeals’ interpretation of divisions
(E)(1), (E)(2) and (E)(5) is allowed to remain in effect, that interpretation will prevent a
corporate director from ever again requiring the corporation to pay his or her attorneys
fees when he or she is sued for breach of fiduciary duty.
Moreover, whether the plaintifts’ .complaint alleges that defendant Sam

Miller acted “on behalf of himself,” “ori behalf of Private Brand” or *“on behalf of

“Trumbull Industries” i§ irrelevant insofar as the applicability of “division (E)(5) is

concerned. The thrust of plaintiffs’ lawsuit is that, in “usurping” a corporate opportunity
for himself, Miller breached a fiduciary duty that he owed to Trumbull Industries, and

that allegation of breach of fiduciary duty is what triggered the applicability of the
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advancement statute, regardless of the defendant’s motive.’ As stated in Reddy v.
Electronic Data Systems Corp., 2002 Del. Ch. LEXIS 69 (2002):

It is not uncommon for corporate directors, officers, and
employees to be sued for breach of the fiduciary duty of
loyalty, and to have to defend claims that they took official
action for the primary purpose of diverting corporate
resources to their own pocketbooks. . . .Therefore, it is
highly problematic to make the advancement right of such
officials dependent on the motivation ascribed to their
conduct by the suing partics. To do so would be to largely
vitiate the protections afforded by § 145 and contractual
advancement rights. '

P_rdposition of Law No. 3:

In order for a corporation to avoid the mandatory duty imposed by R.C.
1701.13(E)(5), the corporation must have included in its articles of incorporation or
code of regulations a specific statement that the provisions of division (E)(5) do not
apply to it.

As noted earlier, division (E)(5) begins with the following language:

(5)(a) Unless at the time of a director’s act or omission that

is the subject of an action, suit, or proceeding referred to in

division (E)(1) or (2) of this section, the articles or the

regulations of a corporation state, by specific reference to

this division, that the provisions of this division do not
apply to the corporation * * *

it should therefore be clear that the only way that a corporation can avoid
the mandatory requirements of (E)(5), relating to the advancement of a director’s

attorneys fees as they are incurred, is to comply with the “opt out” procedure set forth in

—the-quoted-language. This-means that a corporation mustinsert;-cither in-its-articles-orin

3 As stated in Prodan v. Hemeyer, 80 Ohio App.3d 735, 744 (8" Dist., 1992), “The
doctrine of corporate opportunity is a corollary of the undivided loyalty rule. The rule,
which prohibits a director or officer from placing himself in a position of conflicting
loyalties and subsequently violating his primary duty to the corporation, naturally
prevents the director from appropriating an opportunity from the corporation.”
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its code of reguiations, an article or regulation that “specifically refers” to division (E}(5)
of R.C. 1701.13 and expressly states that the provisions of that division “do not apply to
the corporation.” | |

In the instant case, the Court of Appeals-‘majority acknowledged that
Trumbull Industries never adopted such an “opt out” article or regulation. (Opinion, § 57)
Hence, the Court of Appeals should have held that the “advancement” obligations
imposed by division (E)(5) are mandatory insofar as Trumbull is concerned. Iﬁstead, the
majority held exactly the opposite. Citing a statement by a U.S. district judge .in James
River Management Company v. Kehoe, 674 F.Supp.2d 745 (E.D. Va. 2009), that any
interpretation of division (E)(5) as requiring a specific “opt out” provision in a
corporation’s articles or code of regulations would be “incongruous,” the Court of

Appeals majority adopted the Virginia judge’s holding that “the statute cannot be read to

- mandate advancement as the default rule for all employees under all circumstances.”

(Opinion, § 57) The majority thus agréed with the Virginia judge that the “better policy”
construction of division (E)5) is that “advancement is mandated omly when” a
corporation has included in its articles of .incorporation a provision allowing the
corporation to indemmify a director for his legal fees after the case has been concluded
(see 674 F.Supp.Zd at 753). The .Ohio corporation (James River Insurance Company)

that was involved in the Virginia case had no such indemnification provision in its

articles. Therefore, applying his “better policy” construction, the Virginia district judge

held that the advancement provisions of (E)(5) had no application to that corporation.
That interpretation, of course, was absolutely wrong, because it was the

exact opposite of what division (E)(5) expressly says. See, in this regard, the 1986
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Committee’s Comments to R.C. 1701.13, published in Page’s Ohio Revised Code
Annotated, which states:

Unless the corporation’s articles or regulations specify that

division (E)(5)(a) does not apply to the corporation, the

“amendment to this division requires the advancement of a

director’s expenses upon receipt of an undertaking by him

" (1) to repay if it is determined that his conduct was such

that monetary damages would have been recoverable under
Section 1701.59 and (2) to cooperate with the corporation.

Judge O’Toole, in the instant case, therefore had it right when she staied, in her dissent:
Since the Articles of Incorporation do not expressly
preclude advancement of legal fees, Trumbull Industries
must comply with the mandatory provisions of R.C.
1701.13(E)(5)(a).
(Opinion, § 74)
In addition, the Court of Appeals majority ignored the fact that if
Trumbull Industries had been the Ohio corporation that was before the Virginia district
court in James River Management, the Virginia district judge would have held that (E)(5).
was mandatory insofar as Trumbull was concerned. The reason for this is that, unlike
James River Insurance Company (the Ohio company actually involved in the Virginia
case), the articles of incorporation of Trumbull Industries do contain an indemnification
provision for directors (and officers) who have been sued. Indeed, the Court of Appeals
majority expressly acknowledged that fact in 1§ 54 and 55 of its Opinion, pointing out
that Article Sixth of Trumbull’s articles of incorporation states, in pertinent part, that:
Any person who at any time shall serve, or shall have
------served;-as-director;-officer-or-employee-of the-corperation
. shall be saved harmless and indemnified by this
corporation of all costs and expenses, including but not
limited to counsel fees. . . reasonably incurred in

connection with the defense of any claim, action, suit or
proceeding. . . in which he or they may be involved by
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virtue of such position with or by direction of this
corporation . . .

Hence, even under the constricted (and erroneous) interpretation given to
(E)(5) by the Virginia district judge, advancement is mandated by that division insofar as
the directors of Trumbull Industries are concerned. Nevertheless, the Court of Appeals -
- quite bewilderingly - - held that the advancement statute does not apply to Trumbull,
even though Trumbull’s articles do not expressly negate advancement (as the statute
requires an Ohio corporation to do if that corporation wishes to “opt out”) and even
though Trumbull’s articles do contain an express indemnification provision (as required
by the Virginia district judge’s misinterpretation of (E)(5).) 4

Thus, the net effect of thé Court of Appeals holding is that division (E)(5)
of R.C. 1701.13 no longer applies to any Ohio corporation, regardless of what language
is (or is not) found in the articles of incorporation. For if a corporation’s articles do not
provide for post-litigation indemnification (like the Ohio corporation involved in the
James River Management case), that corporation is not subject to division (E)}(5), per the
.Virginia judge’s decision. If, on the other hand, the articles of incorporation do allow for
post-litigation indemnification, that corporation also is not subject to division (E)(5) per

the Court of Appeals holding in the instant case. Thus, we have here yet another

% When, after oral argument, plaintiffs brought the James River Management case (o

the Court’s attention (by means of a Notice of Supplemental Authority), defendant Sam
__Miller filed a Response. _In that Response, defendant pointed out not only thatthe
Virginia district judge was wrong in concluding that division (E)}(5) applied only to
corporations that provided in their articles of incorporation for post-litigation
indemnification of director’s attorneys fees, but also that Trumbull Industries” articles do
provide for indemnification - - unlike the articles of the Ohio corporation involved in the
James River Management case. The Court of Appeals majority, however, paid no heed
to that factual distinction, even though it expressly recognized that “Trumbull Industries’
Articles of Incorporation * * * do provide for indemnification.” (Opinion, § 54)
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“interpretation” of (E)(5) by the Court of Appeals majority that vitiates that statute
entirely.

Proposition of Law No. 4:

A corporation’s mandatory duty under R.C, 1701,13(E)(5) to advance the legal fees
of a direc.tor who has been sued for breach of fiduciary duty is not limited tb
directors who are alleged to have engaged in conduct that is p_rotected by the
business judgment rule.

A. . THE CONCURRING JUDGE’S ERRONEOUS ATTEMPT TO LIMIT

THE ADVANCEMENT STATUTE TO CONDUCT PROTECTED BY THE
BUSINESS JUDGMENT RULE

One of the two judges in the majority, Judge Grendell, filed a concurring
opinion in which she put forward an additional reason as to why division (E)(5) does not
apply to the claims being asserted by plaintiffs against director Sam M. Miller.
According to Tudge Grendell, “the plaintiffs” allegations against the director are solely for
actions taken in violation of the duty of good faith. and contrary to the best interests of the
corpofation, specifically breach of his ﬁduciary duties to the corporation and its
shareholders, fraud and usurpation of a business opportunity.” (Opinion, § 63) “Such
allegations,” continued Judge Grendell, “place the director’s conduct outside the
protection of the business judgment rule, as codified in R.C. 1701.59(B),” and allegations
of conduot. “outside the protection of the business judgment rule” are “beyond the
application of R.C. 1701.13(E)(5).” (Ibid.}

S o Imsupport of  this conclusion, ~Judge —Grendell asserted thatthe
indemnification provisions of R.C. 1701.13 - - namely, divisions (E)(1) and (E)(2) - -
allow post-litigatibn indemnification only to a director who has been found to have

“acted in good faith and in a manner he reasonably believed to be in ornot opposed to the
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best interests of the corporation.” This statutory. language parallels that of the business
judgment rule, as codified in R.C. 1701.59(B), which requires a director to perform his or
her duties “in good faith” and “in a manner not opposed to the best interests of the
corporation.” Judge Grendell concluded that this similarity in wording means that a
director whose conduct. violated the “business judgment rule” - - because it was not “in
good faith” or because it was ‘\Eopposeé to the best interests of the corporation” - - is not
entitled fo indemniﬁcﬁtion under 1701.13(E)(1) or (E)(2). Carrying this reasoning one
step further, Ju&ge Grendell concluded that if a director is not entitled to inciemniﬁcation
under (E)(1) or (E)(2) (because his or her conduct violated the “business judgment rule”),
the director is also not entitled to “advancement” of his or her fees under (E}5) if a
director is alleged to have engaged in conduct that violated that rule.

There are a number of thingé wrong with. fhis reasoning.

In the first place, Judge Grendell failed to distinguish between (a) ‘the
circumstances that exist when a director asserts a claim for ind_emhification of attorneys
fees under (E)(i) or (E)(2) after a lawsuit has been concluded and (b) the circumstances
that exist when a dircétor seeks advéncement of fees under (E)(5) while the case is still
pending. Under (EX(1) and (E)(2), a director is entitled to post-litigation indemnification
only if he or she “succeeds on the merits” (see division (E)(3)) and “if he acted in good

faith and in a manner he reasonably believed to be in or not opposed to the best interests

of the corporation.” (See divisions (E)(1) and (E)(2).) Under division (E)(5), however,

there are no such limitations. To the contrary, a corporation’s advancement obligations
under division (E)(5) are triggered by the allegations of the complaint, not by the final
result of the lawsuit. See, in this regard, U.S. v. Stein, 452 F.Supp.2d 230, 272 (S.D.N.Y.

2006), where the District Court described “the line of Delaware cases that distinguishes
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between advancement and indemnification and requires companies to advance the cost of

defending claims that allege wrongs to the companies, even lawsuits brought by

companies themselves against former officers and | directors.” The “fundamental
prineiple,” stated the Coun, is that a “company that undertakes to advance defense costs
may not avoid that obligation by claiming that the litigation against its former employee
for which the employee seeks ad{/ancement of defense costs accuses the employee of
conduct that, if proved, would foreclose indemnification or establish a breach of the
employment contract or of a fiduciary or other duty owed to the company.” Thus,
division (E)(5) of the Ohio statute provides that, when a suit is filed against a director that
allegeés that the director engaged in frand or cbmmitted a breach of fiduciary duty, the
corporation is required to make advance payments of the director’s attorneys fees as soon
as the director signs the “undertaking” required by that division, regardless of whether the
corporation believes that the allegations are true or not. See, for example, Radiancy, Inc.
v, Azar, 2006 Del. Ch. LEXIS 13, where the Chancery Court stated that it is “no answer
to an advancement action, as either a legal or logical matter, to say that the corporation
now believes the fiduciary to have been unfaithful. Indeed, it is in those very cases that
the right to advancement attaches most strongly.”

In other words, Judge Grendell overlooked the critical distinction between
(a) a “claim” or allegation of breach of fiduciary duty and (b) a judgment of breach of

fiduciary duty entered after a trial on the.merits. If a judgment of breach of fiduciary

~duty is entered against a director - - or if the director has been found not to have “acted

in good faith,” etc. - - the director cannot claim the protection of the “business judgment
rule,” and he or she cannot obtain from the corporation indemnification of attorneys fees

under divisions (E}2) or (E)(1). However, a mere claim of breach of fiduciary duty
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contained in a complaint against a director has no sﬁch consequences insofar as division
(E)(5) is concerned. IAS stated by the U.S. Court of Appeals for the Third Circuit in
Ridder v. CityFed Financial Corp., 47 F.3d 85, 89 (3" Cir. 1995), applying Delaware
law, the right of corporate officers and directors “to receive the costs of defense in
advance does not depend upon the merits of the claim asserted against them, and is
separate énd distinct from any right of indemnification they may later be able to
establish.” Accord: Morgan v. Grace, 2003 Del. Ch. LEXIS 113, stating that the “value

of the right to advancement is that it is granted or denied while the underlying action is

-pending. The advancement of legal fees should be seen as a decision to advance credit

and does not in any way affect the underlying action.”

To the same effect is Reddy v. Electric Data Systems Corp., 2002 Del. Ch.
LEXIS 69 at *29, affirmed 820 A.2d 371 (2003), where the Delaware ChAancery Court
stated that the “clear authorization of advancement rights [under the Delaware statute]
presupposes that the corporation will front the expenses before any determination is
made of the corporate official’s ultimate right to indemnification.” As statedr by the
Delaware Supreme Court in Kaung v. Cole National Corp., 884 A.2d 500, 509 (Del.
20035), “[wlhether a corporate officer has a right to indemnification is a decision that must
necessarily await the outcome of the investigation or litigation. Section 145(e) of the
[Delaware statute] fills the gap by permitting advancement, so the corporation may

shoulder these interim costs.”

“This same distinction exists under the Ohio Stafutes.
It should therefore be manifest that the conditions and limitations of the
indemnification statute (division (E)}2)), relied upon by Judge Grendell, should not be

applied to, or “read into,” the advancement statute (division (E)(5)). Indeed, conflating
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the indemnification and advancement statutes in such- a manner “blurs the distinct
purpose of advancement provisiohs” (Morgan v. Grace, 2003 Del. Ch. LEXIS 113 at *8),
which purpose, in the words of the Delaware Supreme Court in the Kaung decision
quoted above, is to have the corporation “shoulder these interim costs™ until after the case
has been .compieted. Judge O’Toole, in her dissenting-opinion, was therefore absolutely
correct when she stated (in § 71) that “[a] director cannot claim the protection of the
business judgment rule and obtain from the corporation indemnification of his attorney
fees undér R.C. 1701 13(EX2) if a judgment of breach of fiduciary duty is entered against
him. However, a claim of a breach of fiduciary duty against a director does not have the
same consequences under either R.C. 1701.59(D) [the business judgment rule statute] or
R.C. 1701.13(E)}5)a). Thus, the claims of a breach of fiduciary duty and other
misconduct made against Sam M. were sufficient to trigger Trumbull Industries’ duty to
advance his attorney fees.”

Directly in point is the pronouncement of the U.S. Court of Appeals for
the Third Circuit in Ridder v. CilyFed Financial Corp., 47 F.3d 85, 87 (3 Cir. 1991),
with respect to the Delaware advancement statute. Stated the Third Circuit:

The statutory provisions authorizing the advancement of

defense costs, conditioned upon an agreement to repay if a

right of indemnification is not later established, plainly

reflect a legislative determination to avoid deterring

qualified persons from accepting responsible positions with

financial institutions for fear of incurring liabilities greatly

in excess of their means, and to enhance the reliability of

litigation-outcomes involving directors and officers of

corporations by assuring a level playing field. It is not the

province of judges to second-guess these policy
determinations.
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FUSE——

" B. THE. CONCURRING JUDGE’S ERRONEOUS INTERPRETATION OF

THE “REASONABLE COOPERATION” UNDERTAKING

At page 10 of their Memorandum in Opposition to Jurisdiction, plaintiffs-
appellees “concede[d] that Judge Grendell’s position with respect to the business
judgment rule” was “misplaced” and “would find little support in Ohio law.”
Nevertheless, plaintiffs-appellee then proceeded to argue that Judge Grendell “noted
correctly that [appellant] Sam M. could not reasonably cooperate with Trumbull
Industries because that corporation’s interest, and those of Sam are completely opposed.”
Therefore, the written commitment that defendant Sam M. Miller gave to the corporation,
in accordance with subparagraph (ii) of division (E)(5), “cannot be satisfied in the present
case.” (Opinion, § 64)

This additional purported reason as to why division (E)(5) should not be

applied to the instant case, however, is also erroneous.

First of all, Trumbull Industries has no active role in the instant lawsuit.
As pointed out earlier in this Bﬁef, this case began as (and continues to be) a derivative -
sharcholder’s action brought by two shareholders (who together own 50% of the stock)
against one of the corporate directors (who, with his brother, owns the other fifty
percent). 1t was not until August, 2007 - - eight months after the entry of the January 22,
2007 Common Pleas Court Order directing Trumbull Industries o advﬁnce defendant’s

legal fees and four-and-a-half years after commencement of this action - - that plaintiffs

filed a Sixth Amended Complaint in which they purported to add Trumbull Industries as

a new party plaintiff (see page 4 above). Since, however, Trumbull’s Board of Directors
has been divided, two to two, on almost every issue for many years (with one set of

Miller cousins opposing the other set), the Board never voted to authorize Trumbull
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Industries beinglmade a party to this lawsuit. The filing of the Sixth Amended
Complaint, adding Trumbull as a plaintiff, was therefore a step taken solely by the
attorneys representing plaintiffs Murray A. Miller and Samuei H. Miller and not by the |
corporation itself.

Secondly, to suggest that defendant Sam Miller cannot “cooperate” with

the corporation in this lawsuit is to assume that Trumbull Industries has some

independent existence or interest that enables it to act independently of the two warring

sets of directors and sh'areholderé. It does not. As the Common Pleas Court has
repeatedly recognized, the board is “hopelessly deadlocked on every issue presehted in
this case.” (Appx. 27) Hence, the corporation is incapable of taking ény “corporate
action” in connection with this litigation that would cause the “corpération” to request the
cooperation of defendant Sam M. Miller.

Thirdly, there is no evidence that defendant Sam M. Miller has failed to
“cooperate” with the corporation with respect to this lawsuit.

Fourthly, there is nothing in the statute that indicates what is meant -by the
phrase “reasonable cooperation,” as ﬁsed in division (E)(3), or what happens if, after a
defendant director gives his written “undertaking” that he will “reasonably cooperate,”
the corporation (or members of the board) asserts that the director has not “reasonably
cooperated” with the corporation. Can the corporation then cease payments to the

director’s attorney, simply by making such an assertion? If that be the rule, then a

corporation would have an easy excuse for avoiding the mandatory requirements of

division (E)(5).
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CONCLUSION

For all of the reasons set forth above, the decision of the Court of Appeals
should be reversed and the order of contempt entered by the Common Pleas Court should
be reinstated.
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ED

| COURT OF APPEALS
IN THE COURT OF APPEALS NOv 2 2 2000
ELEVENTH APPELLATE DISTRICT UMBULL CONTY, OH
KAI{ERNlNFANTE ALLEN, CLERK

TRUMBULL COUNTY, OHIO

MURRAY A. MILLER, et al., : OPINION
Plaintiffs-Appellants,
CASE NO. 2009-T-0061
-\Vg -

SAM M. MILLER, etal.,

Defendants-Appellees.

Civil Appeal from the Court of Common Pleas, Case No, 2003 CV 433.

Judgment: Reversed and remanded.

Marshall D. Buck, Comstock, Springer & Wilson, 100 Federal Plaza East, Suite 926,
Youngstown, OH 44503-1811 and Charles L. Richards, Law Office of Charles L.

Richards, Hunter's Square, 8600 East Market Street, Suite 1, Warren, OH 44484-2375
(For Plaintiffs-Appellants).

Michael N. Ungar, Marvin L. Karp, Lawrence D. Polfack, and Brad A. Sobolewski,
Uimer & Berme, L.L.P., 1100 Skylight Office Tower, 1660 West Second Street,
Cleveland, OH 44113 (For Defendant-Appellee Samuel M. Miller).

Randil J. Rudloff, Guarnieri & Secrest, P.L.L., 151 East Market Street, P.O. Box 4270,
Warren, OH 44482 (For Defendant-Appellee Daniel R. Umbs).

TIMOTHY P. CANNON, J.

{13 Appellants, Murray A. Miller (“Murray), Sam H. Miller ("Sam H."”), and
Trumbull Industries, Inc. (“Trumbull Industries”), appeal from the May 29, 2009
judgment entry of the Trumbull County Court of Common Pleas, finding Trumbuli

Industries in contempt.

i
't
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{92} The foilowiﬁg‘ facts and procedural history were taken from appellants’ last
appeal with this court, Mifler v. Miller, 11th Disf. No. 2008-T-0076, 2009-Ohio-2092.

{93} Trumbull industries sells plumbing supplies, including vitreous china. Two
sets of cousins own Trumbufl Industries’ common stock: brothers Murray and Sam H.
comprise one set, and brothers Sam M. and Ken Miller comprise the other set.

{94} On February 24, 2003, appeliants, Mu;'ray and Sam H,, as shareholders,
directors, and/or officers of Trumbull Industries, filed a complaint for injunctive relief and
damages against appellees, Samuel M. Miller ("Sam M."} and .Daniel R. Umbs (“Umbs”).
Sam M. is the sole trustee of the Samuel M. Miller Revocable Living Trust, which owns
25 percent of the outstanding voting shares of Trumbull Industries. Sam M. is vice
president of sales and marketing for Trumbull industries and serves as the company's
plumbing products manager., Umbs is the former president of Briggs Plumbing
Products, Inc. ("Briggs”), a supplier to Trumbull industries.

{95} According to the complaint, Jacuzzi, Inc. (“Jacuzzi’) entered into a
contract with Briggs in 2002, in which Briggs would supply plumbing products to
Jacuzzi. Umbs negotiated. the Jacuzii contract on behalf of Briggs. Sometime later in
2002, Umbs negotiated a contract to sell plumbing products to Jacuzzi on terms more
favorable than those in the contract between Briggs and Jacuzzi.

{96} Sam M. became involved with Umbs in his efforts to sell plumbing
products io Jacuzzi, which came to be known as “Private Brand.” It'was alleged that
Sam M.s involvement was not disclosed to appellants until December 4, 2002.
Aip,v.")arrrehtly, Sramr M. informed apbellanfs and sharehbiders of Trumbul! !ndustrieé, by

memorandum, of a “business oppeortunity” involving the operation of a business that
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would market private brand plumbing and related products for sale to manufacturers
and possibly other wholesalers, including Jacuzzi. The memorandum indicated that
Private Brand “would source products from imported and domestic suppliers and re-
brand these products under various brand names.” Sam M. called this business
opportunify the “Brand Company ﬁroject.” Appellants immediately objected and
demanded that Sam M. cease and desist his involvement. However, appeliants allege
in their complaint that Sam M. did not comply but, rather, has been actively invoived
with Umbs in the Brand Company project.

{97} On February 10, 2003, Briggs filed a lawsuit against Umbs in the United
States District Court for the District of South Carolina. At that time, appellanté allege
they discovered that Umbs had purportedly been acting on behalf of Trumbuil Industries
in his dealings with Jacuzzi. |

{98} On April 2-8‘ 2003, appellees filed an answer to the complaint. Appellants
later filed numerous amended complaints.

{19} On June 17, 2003, Sam M. filed a motion to compe! appellants to repay
and reimburse to Trumbuil Industries all attorney fees and expenses.

{fl16} OCn March 1, 2004, appellants filed a motion for default judgment and/or
sanctions. Appellees filed a response on March 19, 2004. The ftrial court denied
appellants’ motion for default judgment on April 15, 2004,

{fi11} Appellants filed a motion for sanctions on April 19, 2004, Appellants filed
another motion, entited “Motion for Sanctions (Default Judgment)” on November 5,
2004. On Décember 6, 2004, appeilees filed a memorandum in opposition to

appellants’ motion for sanctions.
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{912} Appellees filed a motion for summary judgment on September 7, 2005.
On October 3, 2005, appeilants filed a memorandum in opposition. Appellees filed a
reply on October 18, 2005.

[f13} A hearing was held on appellants’ “Motion for Sanctions (Default
Judgment)” on December 19, 2005.

{914} Pursuant to his decision, the magistrate determined appellants’ motion to

be weli-taken in part. The magistrate indicated that appellees shall reimburse

'appellants for their reasonable and necessary attorney fees and expenses. Also, the

magistrate determined that Umbs is entitled to summary judgment in his favor as a
matter of law on the claims madé by appel!anfs for usurpation of a business opportunity
and breach of fiduciary duty. As to all other claims, the magistrate indicated that
appellees’ motion for summary judgment should be denied.

{15} On December 15, 2006, appellees filed a motion for déclaratory judgment
on the issue of legal fees. Also on that date, appellants filed a motion for'déclaratory'
judgment on the issue of appellees’ right to indemnification of attorney fees.

{1[ 16} Pursuant to its January 22, 2007 judgment entry, the trial court determined
that Sam M. is entitled to have his attorney fees reimbursed from time to time by

Trumbuli industries. The trial court further ordered that appeliants are entitied to have

~ their attorney fees funded by Trumbull Industries, subject to the risk of reimbursement to

Trumbull Industries under the law.
{917} On February 68, 2007, Sam M. filed a motion for reconsideration and
request for clarification of the trial court’s January 22, 2007 judgment entry, which was

denied by the trial court on May 18, 2007. k was from that judgment that Sam M. filed a
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notice of appeal with this court, case No. 2007-T-0068, to which appellants filed a cross-
appeal., On Séﬁtémbe,t '28", 2007, this coqrt'disrﬁissed the appeal‘a:r\d, 'cross‘fappéai_.dge
to lack of a final, appealable ‘-order. M.fﬂer V. Mfﬂer, 11th—-DiSf. No. 2007—T-‘0065‘, 2007-
Ohio-5212. |

‘{1[1‘8} On-February 12, 2008, appellants filed a motion for reconside_ratibn and-
request for élariﬁcation with respect to the trial court’s January 22, 2007 judgment entry
fégarding the right to indemnification of attorney fees and its May. 18, 2007 judgrhent
entry. On April 18, 2008, Sam M. filed an oppbs_ition to appellants’ motion for
reconsideration, as well as a motion for the trial court to clarify its Januar_y 22, 2007
| judgméntrentry-. | |

{419} Pursuant to its June 30, 2008 judgment entry, the trial court ordered
Trumbull Industries to pay Sam M.’s attorney fees and costs incurred -from March 25,
2008. it indicated that all of Sam M.’s attorney fees incurred beforg March 25, 2008,

shail be paid in accordance with the January 22, 2007 order. |
{920} On July 17, 2008, appellants’ counsel sent the trial court a letter, indicating
. Trumbull Industries’ refusal to ébide by the court's June 30, 2008 order to pay the
invoices from Ulmer and Berne, L.L.P.
{921} On July 24, 2008, Sam M. filed a motion for the trial court to reconsider or

- clarify its January 22, 2007 order as it applies to the $240,000 that he was required td
- reimburse to Trumbull Industries and to Ulmer and Berne through March 24, 2008.
{422} A hearing was held on July 24, 2008.
{9123} Pursuant to its July 24, 2008 judgment entry, the trial court found Trumbull

Industries in contempt of its January 22, 2007 judgment. The trial court allowed
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Trumbull Industries to purge itself of confempt by paying all amounts due for the legal
bills incurred on behalf of Sam M. in the amount of $138,972.51 by 3:00 p.m. on July
24, 2008. In the event that Trumbullrlndustries failed to purge itself of contempt by the
specified date and time, the trial court indicated that it would impose a sanction against
Trumbuli industries in the amount of $5.00 per business day commencing July 25,
2008. it is from that judgment that appellants filed a second appeal, case No. 2008-T-
00786.

{424} On May 4, 2009, this court dismissed the appeal. Miller v. Miller, 11th
Dist. No. 2008-T—0076, 2009-Ohio-2092. The majority opinion specifically indicated that
“ltThe contempt entry in the instant matter, however, does not rise to ohe of finality.
Pursuant to the record before us, again, there rhas been no finding by the trial court that
the contemnor has failed to purge itself and an actual imposition of a panélty or
sanction.” Id. at 32. Thus, this court determined that the July 24, 2008 judgment was
not final and appealabile. Id. at {[33.

{425} On May 11, 2009, Trumbuil Industries filed a motion to impose sanctions.

{26} Pursuant to its May 29, 2009 judgment entry, the trial court sustained the
motion to impose sanctions and found that Trumbull !ndustries had not purged itself of
contempt. The frial court imposed sanctions for contempt upon Trumbull industries in
the amount of $5.00 per business day. The matter was stayed by the trial court pending
appeliate review of the contempt citation. It is from the May 29, 2009 order of contempt
thgf appeliants filed the ﬁresent appeal, asserting the following assignment of error for

GUur review,;
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{27 “The trial court abused its discretion when it ruled that Trumbult Industries
must indemnify Sam M. Miller for his attorney fees.”

{928} Appeliants present two issues: (1) Sam M. violated his corporate duties
and did not act in the best interest of Trumbull Industries, as well as the trial court failed
to address R.C. 1701.13; and (2) Trumbull Industries’ Articles of Incarboration do not
envision reimbursement of a director's attorney fees while a litigation i-s pending.

{929} Initially, we note that appellants are appealing from the May 29, 2009
order of contempt. “™* {lln a contenipt proceeding, a reviewing court must uphold the
trial court’s decision absent a showing that the court abuséd its discretion. Winebrenner
v. Winebrenner (Dec. 8, 19986), 11th Dist. No. QG—L—D33, 1996 Ohio App. LEXIS 5511, at
7, citing State ex rel. Ce!ebrezze v. Gibbs (1991), 60 Ohio St.3d 69, 75. An abuse of
discretion is the trial court's “failure to exercise sound, reasonable, and legal decision-

making.” State v. Beechler, 2d Dist. No. 09-CA-54, 2010-Ohio-1900, at /62, quoting

Black's L.aw Dictionary (8 Ed.Rev.2004) 11.

{930} Although appellants are appealing from the order of contempt, their main
focus is on the January 22, 2007 order, directing Trumbull Industries to pay Sam M.’s
attorney fees during the pendency of the litigation. In ordering such payment, the trial
court applied R.C. 1701.13(E)(5)}(a). Thus, we must determine whether the trial court's
application of the foregoing statute was erroneous as a matter of law. |

{931} “In Ohio, as in every other state, the long-established principle is that
directors of a corporatian have an obligation to the corporation which is in the nature of

that of a fiduciary. A director's obligation to the corporation includes two separate

duties: loyalty and care. ** The formation of these duties is codified in R.C.
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1701.59(B).]" Stepak v. Sch;ey (1990), 51 Ohio St.3d 8, 11-12 (Holmes, J., concurring).
(Internal citations and footnotes omitted.)

{432} A standard of care is provided under R.C. 1701.59(B), which provides, in
pertinent part: |

{9331 ‘A director shall perform the director's duties as a director; including the
duties as a member of any committee of the directors upon which the director may
serve, in good faith, in a manner the director reasonably believes to be in or not
opposed to the best interests of the corporation, and with the care that an ordinarily
prudent person in a like position would use under similar circumstances. ***.”

{434} “In evaluating a director's compiiance with the duty of care, Ohio courts '
follow the ‘business judgment rule,’ and will not usually inquire into the wisdom of
actions taken by the director in the absence of fraud, bad faith or abuse of discretion.”
Stepak.' supra, at 12-13 (Holmes, J., concurring).

{35} According to the 1986 Committee comment, “{tlhe addition to di\fision (B)
[of R.C. 1701.59] conforms it to division (E) of Sec. 1701.13, which, among other things,

l provides for director indemnification.”

{436} With respect to appellants’ first issue, R.C. 1701'.13(E) provides, in part:

{937} “(1) A corporation may indemnify or agree to indemnify any person who
was or is a party, or is threatened to be made a party, to any threatened, pending, or

. completed action, suit, or proceeding, Whether civil, criminal, administrative, or
investigativ, cther than an action by o in the ight of the corporation, by reason of he

fact that he is or was a director, officer, employee, or agent of the corporation, or is or

was serving at the request of the corporation as a director, trustee, officer, employee,
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member,-manager, or agent of another corporation, domestic or foreign, nonprofit or for
profit, a limited liability company, or a parinership, joint venture, trust, or other
enterprise, against expenses, including attorney’s fees, judgments, fines, and aﬁounts
paid in setﬂement actually and reasonably incurred by him in connection with such
| action, suit, or proceeding, if he acted in good faith and in a manner he reasonably
believed to be in or not opposed to the best interests of the corporation, and, with
respect to any crimfnal action or proceeding, if he had no reasonable cause to believe
his conduct was unlawful. The termination of any action, suit, or proceeding by
judgment, order, settlement, or conviction, or upon a plea of nolo contendere or ifs
equivalent, shall not, of itself, create a presumption that the person did not act in good
faith and in a manner he reasonably believed to be in or not oppésed to the best
interests of the corporation, and, with respect to any criminal action or proceeding, he
‘had reasonable cause to believe that his conduct was unlawful.

{438} “(2) A corporation may indemnify or agree to indemnify any person who
was or is a party, or is threatened tc be made a party, to any thréatened, pending, or
completed action or suit by or in the right of the corporation to procure a judgment in its
favor, by reason of the fact that he is or was a director, officer, employee, or agent of
the corporation, or is or was serving at the request of the corporation as a director,
truétee, officer, efnployee, member, manager, or agent of another corporation, domestic
or foreign, nonprofit or for profit, a limited liability company, or a partnership, joint

venture, trust, or other enterprise, against expenses, including attomey’s fees, actually

and reasonably incurred by him in connection with the defense or seitlement of such

action or suit, if he acted in good faith and in a manner he reasonably believed to be in
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or-not opposed- to the best interests of ther corporation, except that no indemniﬁcatidn;
* shall be made i in respect of any of the followmg

{1]39} “(a) Any claim, |ssue, or matter as to which such person is adjudged to be_ -
Ilable fcr negligence or mlsconduct in the performance of his duty to the corporation
unless, and only to the extent that, the court of common pleas or the cou_rt in which such
acﬁon- or suit was brought determines, upon application, that, despite the adjudication of
liability, but in view of all the circumst_ance's ‘of the case, such person is fairly and
reasonably entitied to indemnity for such ekpenses as the court of common pleas or
such other court shall deem proper; | |

‘{1{40}‘ “(b) Any action Or'suit in which the only liability asserted against a director
is pursuant to sectionr 1701.95 of the Revised Code.

{41} “(3) To 'the extent that a director, trustee, officer, émployee, member,
manager, or agent has been successful on the merits or otherwise in defense of any
action, suit, or proceeding referred: to in diviéion (E)(1) or (2) of this section, or in
defense of any claim, issue, or matter therein, he shall be indemnified against
expenses, including attormey’s fees, actually and reasonably incurred by him in
connection with the action, suit, or proceeding.

{421 ™

{943} “(5)(a) Unless at the time of a director’s act or omission that is the subject

of an action, suit, or proceeding referred to in division (EX1) or (2} of this section, the

that the provisions of this division do not apply to the corporation and unless the only

liability asserted against a director in an action, suit, or proceeding referred fo in division
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A{E)(1) or (2) of this section is pursuant to section 1701.95 of the Revised Code,
expenses, including attorney's fees,.:..incurred by a director in defending the action, suit,
or proceedin§ shall be paid by the '.corporation as fhey are incurred, in advance of the
final disposition of the action, suit, or proceeding, upon receipt of an unde_rtaking by or
on behalf of the director in which he agrees to do both of the following:

{44} “(i) Repay such amount if it is proved by clear and convincing evidence in
a court of competent jurisdiction that his action or failure to act involved an act or
omission undertaken with deliberate intent to cause injury to the corporation or
undertaken with reckless disregard for the best interests of the corporation;

{943} “(ii) Reasonably cooperate with the corporation concerning the action, suit,
or proceeding.”

{946} R.C. 1701.13(E)(1), (2}, and (3) permit the corporation to indemnify a
director after the litigation against the director, or threatened litigation, has been
concluded and the director has been successful on the merits.! R.C. 1701.13(E)(1)
applies to an action filed against a director or officer by a third party who is outside of
the corporation (i.e., an action for negligence or other torts). R.C. 1701.13(E){2) applies
to an action “by or in the right of the corporation” (i.e., a shareholder derivative action).
As such, the language in R.C. 1701.13(E)}(1), (2), and (3) is permissive.

{147} ‘The language in R.C. 1701.13(E)(5)(a) is mandatory. That section
provides that the payment of attorney fees incurredrby a difector “shall be paid by the

corporation as they are incurred.”

1. The comparabie Delaware provision is contained in subparagraph (e) of 8 Del. G, Section 145. Ohio
couris have looked to Delaware cases construing the provisions of 8 Deil. C. Section 145 when asked to
interpret and apply the comparabie provisions of R.C. 1701.13(E). See MD Acquisition, L.L.C. v. Myers,
173 Ohio App.3d 247, 2007-Ohlo-3521, at 7)7.

11
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{748} Appeliees cite to numerous cases from Delaware to assist this court in its
interpretation of R.C. 1701.13(E). "Although the Ohio and Delaware statutes are
similar, both strucfurally and respecting the verbiage used, the statutes are not identical.
*+ ITThe key difference bet\i;éen the _two statutes is that the Ohio statute’s advancement
provision states that, for a suit referenced in di_v'ision‘ 1701.13(E)(1) or (EX2) (r_especting
indemnification), expenses ‘shall be paid *** as they are incurred, in advance of the final
disposition of the action’ unless the corporation specifically states that it does not wish
to confer advancement rights. ***. The Delaware advancement provision (8 Del. Code
145(e)), by companson does not mention the prior indemniﬁcﬁation provisions (id.
145(a)-(b)) within the same statute, and states that fees and expenses ‘may be paid ***
in advance of the final disposition of such action.” ***." (Emphasis sic.) James River
Mgmt. Co. v. Kehoe (E.D.Va.2009), 674 F.Supp.'Zd 745, 753. Notably, “(n)o Delaware
corporation is required to provide for advancement of expenses.” Id. at 754. (Citation
omitted.)

{949} ' Although R.C. 1701.13(E)(5)(a) is mandatory in its application, it is not
applicable under the factual scenario as alleged in appellants' complaint. R.C.
1701. 13(E)(5)(a) is limited to payment of legal expenses as incurred by a director who is
the subject of a swt In this case, there are two threshold requirements to invoke this
statute for the benefit of the director named in the suit. First, the director must have
been sued as a result of an "act or omission.” R.C. 1701.13(E){5)(a). Second, the
litigation must be “an action, suit, or proqeeding referred to in division [R.C. 1701.13]

E)(1) or (2)." Id.

12
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{950} As acknowledged by appellees’ counsel at oral argument, “ac’; or
omission” does not mean any "éct or omission” by the d_ireqfor. The only logical
interpretation of this provision is that it be an “act or omission” of a director on behalf of
the corporaﬁon. In this case, Sam. M. has not been sued as a result of any “act or
omission” on behalf of the corporation. Instead, as outlined in their complaint,
appellants claim Sam M. is liable for those acts done on behalf of a separate
corporation, allegedly in contravention of his fiduciary duties as a director of Trumbull
Industries.

{951} Additionally, division (E)(5) of R.C. 17b1.13 refers to the indemnification
division in (E)(1) and (2). Therefore, the Iitigaﬁon must be “an action, suit, or
proceeding referred to in division (E)(1) or (2)." R.C. 1701.13. Both (E)(1)} and (2) are
applicable only if the director “acted in good faith and in a manner he reasonably
bélievéd to be in or not opposed to the best interest of the corporation[.l’;

{952} Based on the facts as alleged in the instant case, it is evident that (E)(2) is
inapplicable, as that section relates to reimbursement for a director who seeks to
procure a judgment in favor of the corpdration.

| {953} Similarly, (E)(1) is inapplicable to this case, as that section applies to
cases “other than an action by or in the right of the corporation[.]’ Based on the
allegations in the complaint, this case is clearly bontemplated by the exclusionary
janguage contained in R.C. 1701.13(E){1). Any other interpretatibn has the pote_ntial to

resul in a significant injustice to the corporation and any of the remaining sharehdders.

The complaint alleges harm to the corporation as a resuit of a violation of his duties fo

the corporation. This is inapposite fo an “act or omission” on behalf of the corporation.

13
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{954} We further note that the trial court's January 22, 2007 judgment entry.
failed to inctude any referencefto Trumbull Industries’ Articles of Incorporation. Trumbull
rlndustries' Articles of Incorporation do not provide for advancement of a director's
attorney fees; however, they do provide for inde;hniﬁcation. Article Six states, in
pertinént part:

{9455} “Any person who at any time shall serve, or shall have served, as director,
officer or employee of the corporation, or of any other business or firm at the request of
the Board of Directors or management of this corporation *** shall be saved harmless
and indemnified by this corporation of all costs and expenses, including but not limited
to counsel fees, amounts paid in settlement, judgments and interest on judgment and
court cbsts,. reasonably incurred in connection with the defense of any claim, action, suit
or proceeding *** in which he or they may be invoived by virtue of such position with or
by dire&tion of this corporation[.]' (Emphasis added.)

{456} Indemnification is not available under Trumbull Industries’ Articles of
Incorporation, inter alia, “where there is final adjudication that such person has been
guilty of gross neglect or wiltful misconduct in the performance of duty” or where “such
person shall be required to disgorge any amounts realized to [Trumbull Industries} or
any other business or firm, or any contracts, transactions, offers or acts of this
‘corporation shall be rescinded, nullified or otherwise voided.”

{457} Appellees argue that in the absence of an advancement provision in thé
articles of jpéggggrg‘giqn, as contemplated by R.C. 1701.13(E)(5)(a), the advancement of
fees is mandatory. This argument has been considered and rejectéd by thé Eastern

District of Virginia in Kehoe, supra. The court stated, “la)ithough division (E)(5) could be
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read as granting corporations the authority to opt out of advancement, it would_be
incongruous {o require corporationé to ‘opt in’ to indemnification, the underlying remedy
that advancement is meant to enhance, but ‘opt out’ of the corollary advancement
‘remedy." (Emphasis sic.) Id. at 753. “A corporation may choose to advance expenses
even when it provides no .underiying right of indemnification **. But, all in all, the
étatute‘ cannot be read to mandate advancement as the defauit rule for all emp!oyees
under all circumstances.” Id. at 754.

'{1[58} Further, as we previously noted.. the alleged actions at issue were not
_ taken in Sam M.’s capacity as a director of Tmmbull Industries.
{959} Based on the foregoing, the trial court improperly ordered Trumbull
| Industries to pay the attorney fees of Sam M.

{960} For the foregoing réasons, appellants’ sole assignment of error is well-
taken. The judgment of the Trumbull County Court of Common Pleas is hereby

reversed.' This matter is remanded to the trial court for further proceedings consistent

with this opinion.

DIANE V. GRENDELL, J., concurs with Concurring Opinion,
COLLEEN M. O'TOOLE, J., dissents with Dissenting Opinion.

DIANE V. GRENDELL, J., concurs with a Concurring Opinion.

{961} i concur fully in the judgment and disposition of this case as set forth in the

majority opinion. | write separately, however, {o emphasize that the inapplicability of
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R.C. 1701.13(E)(5) in the present circumstances rests on that statute’s incorporation of -
the “business judgment rule.”

{962} Under R.C. 1701.13(E)X5), a director shall be reimbursed for expenses,
including attorney fees, when he is the subject of' a “an action, suit, or proceeding
| refarred to in division (E)}(1) or (2) of this section.” Divisions (E)(1) and (2) provide for
indemnification by the corporation where the director is the subject of an action, suit, or
proceeding, “if he acted in good faith an.d in a manner he reasonably believed to be in or
not opposed to the best interests of the corpofation.” A director's obligations to the
corporation are set forfh in R.C. 1701.69(B): “A director shail perform the director's
dﬁties as a director, including the duties as a member of any committee of the directors
upon which the director may serve, in good fafth, in a manner the director reasonably
believes to be in or not opposed to the best interests of the corporation, and with the
care that an ordinarily prudent person in a like position woLiId use under similar
circumstances.”

{463} In the present case, the plaintiffs’ allegations against the director are
solely for actions taken in viclation of the duty of good faith and contrary to the best
interests of the corporation, specifically. breach of his fiduciary duties to the corporation
and its shareholders, fraud, and usurpation of a business opportunity. These
allegations place the director's conduct outside the protection of the business judgment
rule, as codified at R.C. 1701.59(B), and, therefore, beyond the application of R.C.
1701.13(EXS). Gries Sports Ents., Inc. v. Cleveland Browns Football Co., Inc. (1986),
26 Ohio St.3d 15, 20 (the protections of the business judgment rule “can only be

claimed by disinterested directors whose conduct otherwise meets the tests of business
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judgment”; “this means that directors can neither apbear on both sides of a transaction
nor expect to derive any personal financial benefit from it in thelsense of self-dealing, as
oppdsed to a benefit which devolves upon the corporation or all stockholders
generally”).

{64} There are further conditions on which the application of R.C.
i701.13(E)(5) depend which cannot be satisfied in the present case. in order to have
the corporation pay a director's expenses during the pendency of a suit, the director
must execute an undertaking in which he agrees, among other thihg_s, to "[r]easonably
cooperate with the corporation concerning the action, suit, or proceeding.” R.C.
1701.13(EX5)(a)(ii). Given the circumstances of the present case, it is evident that it is
impossible for the director to reasonably cooperate with the corporation concemning the
action inasmuch as the corporation’s and the director's interests are opposed. Cf.
Westbrook v. Swiatek, 5th Dist. No. 2009 CAE 05 0048, 2010-Ohio-2868, at 124 (“a
corporation may be reluctant to advance funds to an officer who is perceived by the
corporation as being unfaithful, or fear the funds will never be paid back”).

{65} The director/appellees claitm that, at the fime the undertaking was
executed, Trumbull Industries was a not a party to the action. This argument is
unavailing in that Trumbull Industries is currently a party to the action and was a party at
the time the trial court held it in contempt for failing to' pay the director's fees. This
argument is also disingenuous in that it ignores the reality that the corporation is

comprised of four persons: the plaintiffs, and the director and his brother, thus

forestalling action in the name of the corporation. Under the statute, however, the focus
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-is not on whether the action is pursued in the name of the corporation, but, rather,
whether the director's conduct falis within the parameters of the business judgment rule.

{966} In the present case, the allegations are based solely on conduct outside
these parameters. Accordingly, R.C. 1701.13(E){5) does not apply and the director is

not entitled to have his expenses paid during the pendency of this action.

COLLEEN M. O'TOOLE, J., dissents with Dissenting Opinion.

{967} 1respectiully dissent.

{968} With respect to appeliants’ first issue, R.C. 1701.13(E)(1), (2), and (3) permits
the corporation to indemnify a director after the litigation against the director, or threatened
| litigation, has been concluded and the director has been successfut on the merits. | As such,
the language in R.C. 1701.13(EX1), (2), and (3) is permissi\;ré.2 The language in R.C.
1701.13(E)(5)(a), however, is mandatory. Again, that section provides that the payment of
attorney fees incurred by a director “shall be paid by the corporation as they are incurred.-
w3 Thys, pursuant to the mandatory language contained in R.C. 1701.13(EX5)(a), |
bellieve the trial court properly followed the law by ordering Trumbull Industries to pay the

attorney fees of Sam M.

2. R.C. 1701.13(E)(1) applies to an action filed against a director o officer by a third party who is outside
of the corporation {i.e., an action for negligence or other torts). R.C. 1701.13(E)(2) applies to a
shareholder derivative action or an action by the corporation itself against the director or officer (i.e., an
action for breach of fiduciary duty). The language in R.C. 1761.13(E)(1), (2), and (3) is nearly identical to
those provisions of the Delaware statute dealing with indemnification of officers, directors, employees,

and agents, 8 Del. C. Section 145 (@), (by,and (&)~ — " e
3. The comparable Delaware provision is contained in subparagraph (e) of 8 Del. C. Section 145.
However, the maior distinctions between the Delaware and Ohio provisions are that Delaware’s
advancement provision is permissive and extends to officers and directors, whereas Ohio's advancement
provision is mandatory and is limited to directors. Nevertheless, Ohio courts have looked to Delaware
cases consiruing the provisions of 8 Del. C. Saction 145 when asked fo interpret and apply the

comparable provisions of R.C. 1701.13(E). See MD Acquisition, L.L.C. v. Myers, supra, at[7. - -
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- {969} Appellants assert that in light of the claims of fraud and breach of fiduciary
duty made against Sam M., he cénnot satisfy the requirements of the business judgment
rule.

{476} R.C. 1701.59(D), the “business judgment rule,’ provides in part: “[a] director
shail be liable in damages for any action that the director takes or fails to take as a directar
only if it is proved by clear and convincing evidence in a court of competent jurisdiction that
the director's action or failure to act involved an act or omission undertaken with defiberate
intent to cause injury to the corporation or undertaken with reckless disregard for the best
interests of the corporation.”

{71} Both R.C. 1701.59(D) and R.C. 1701.13(E)(5)(a), the subparagraph at issue
in the instant case, deal with the financial obligations that can be imposed on a director who
loses a breach of fiduciary duty lawsuit. Again, pursuant to R.C. 1701.13(E)(5)(a), when a
suit is filed against a director engaged in fraud or breach of a fiduciary duty (i.e., referred to
in divis_ien (E)(1) and (2)), the corparation is required to make advance payments of the
director's attorney fees. A diréctor cannot claim the protection of the business judgrrient
rule and obtain from the corporation indemnification of his attormey fees under R.C.
1701.13(E)(2) if a judgment of breach of fiduciary duty is entered against him. However, a
claim of a breach of fiduciary duty against a director does not have the same consequences
under either R.C. 1701.59(D) or R.C. 1701.13(E)(5)(a). Thus, the claims of a breach of
fiduciary duty and other misconduct made against Sam M. were sufficient to trigger
Trumbuil Industries' duty to advance his attorney fees.

{472} In addition, | believe appellants’ reliance on Endres Floral Co. v. Endres (Feb.

9, 1995), 5th Dist. No. 93AP100071, 1995 Ohio App. LEXIS 1388, is misplaced since the
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appeltant in that case sought indemnification under R.C. 1701.13(EX2), and it did not -
involve the advanéement provision of R.C. 1701.13(E){5)(a), which is at issue in the case
subjudice. |

| {173} | believe appellants’ first issue is without merit.

{74} With regard to their second issue, | note that the trial court’s January 22, 2007
order was properly authorized by the_ mandétory provisions of R.C. 1701.13(E)(5)(a) and
does not mention Trumbull Industries’ Articles of Incorporation. Since the Articles of
Incorporation do not expresély precldde advancement of Iegai fees, Trumbull Industries
musf comply with the mandatory provisions of R.C. 1701.13(E)5)(a).

{4175} 1believe appellants’ second issue is without merit,

{976} For the foregoing reasons, as ! would affirm the judgment of the trial court, i

respectfully dissent.
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STATE OF OHIO . ). . _ IN THE COURT OF APPEALS
y )}SS. ,
COUNTY OF TRUMBULL ) ELEVENTH DISTRICT
MURRAY A. MILLER, et al.,
Plaintiffs-Appellants,
JUDGMENT ENTRY
-y -
CASE NO. 2009-T-0061
SAM M. MILLER, et al.,

Defendants-Appellees.

For the reasons stated in the opinion of this court, it is the judgment and
order of this court that the judgment of the Trumbull County Court of Common
Pleas is reversed, and this matier is remanded to the trial court for further
proceedings consistent with the opinion. Costs to be taxed against appellees.

Az

JUDGE TIMOTHY P. CANNON

DIANE V. GRENDELL, J., concurs with Concurring Opinion,

COLLEEN MARY O'TOOLE, J., dissents with Dissenting Opinion.
FILED
COURTOF APPEALS
NOV 2 2 200
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IN THE COURT OF COMMON PLEAS

TRUMBULL COUNTY, OQHIQ

MURRAY A. MILLER, et al. CASE NO. 2003-Cv-433

Plaintiffs JUDGE THOMAS P. CURRAN
Vs . JUDGMENT ENTRY

SAMUEL M. MILLER, et al.

Defendants

)
)
)
)
}
}
)
}
)
)
)
)

This cause is before on the Court upon motion of plaintiff,

TTrumbull Ihdustries, Inc., to impose sanctions for its failure to

' pay defendant Sam M. Miller's attorney’s fees. On January 22, 2007,

this Court ordered Trumbull Industries to pay defendant Miller'’s

attorney’s fees from time to time. On July 24, 2008, this Court

- found Trumbull Industries in contempt of the January 22, 2007 order
é;by failure to bay Sam M. Milier’s attorney’s fees. This Court gave |
;jTrumbull Industries an opportunity to purge itself of contempt.
i;Trumbull Industries has not purged itself of contempt. On May 1,
;§2009, the Eleventh District Court of Appeals ruled that this Court'
. had not yet imposed the contempt sanction upon Trumbull Industries.
:gTrumbull Industries’s Motion to Impose Sanction for Contempt is

. therefore well-taken and sustained.

IL is ORDERED, ADJUDGED and DECREED this Court imposes

‘fsanctions for contempt upon Trumbull Industries, Inc. in the ameunt

f?of 55.00 per business day. There is no just reason for delay
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pursuant to Civ. R,

54 (B) and this order is final and appealable.

oy
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IN THE COURT OF COMMON PLEAS

TRUMBULL COUNTY, OHIO
MURRAY A. MILLER, et al. > " CASE NO.: 2003-CV-433
Plaintiffs, | JUDGE: THOMAS P. CURRAN
(ON ASSIGNMENT)
V5.
SAMUEL M. MILLER, et al. OPINION AND JUDGMENT ENTRY
REGARDING RIGHT TO
Defendants. INDEMNIFICATION OF ATTORNEYS’
FEES

This case involves cross motions for Declaratory Judgment on the issue of
indemnification for attorneys’ fees in relation to the captioned litigation matter. Plaintiffs,
Murray A. Miller, Samuel H. Miller and Trumbull Industries, Inc. (TII), claim that they and
only they are entitled to mde;ruﬁﬁcétion, Wlfleréas the séparate defendant Samuel M. Miller is
not so entitled. On the other hand the Defendants have filed their motion claiming that Samuel
M. Miller, alone, should be indemnified with respect to his attorneys’ fees in defending this

litigation. The motions are sought pursuant to Civil Rule 57. The relevant corporation, from

whom reimbursements are sought, is TII,

Because the Board of Directors of TII is hopelessly deadiocked on every issue

presented in this case, this court renders the following rulings, pending the ouitcomie of this

litigation.
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L

SO ORDERED this Z Q

The separate defendant Samuel M. Millar is ORDERED to reimburse TIL,
forthwith, without interest, seventy-five per cent of the aggregate sum of $320,
091.05, being the sum of $240,068.29. (This court has determined tentatively
that of the total moneys advanced for the payment of the defendants’ fees to
date, 25% is attributable to the defense of Samuel M. Miller, since there are four
defendants in this case. This court will revisit this issue when the “business
opportunity” verdict is rendered.

.. The separate defendant Samuel M. Miller is entitled to have his, and only his,

attorneys’ fees reimbursed from time to time by TII, subject, however, to his
reimbursement obligations under the corporate charter.

The plaintiffs are entitled to have their attorneys’ fees funded by TII, subject,
however, to the risk of reimbursement to TIL, under the law. Their obligation of
reimbursement is not necessarily dependent upon prevailing in this case, but is

"dependent upon convincing proof that TII has derived a benefit in this case.

4 ,
Tt Wlwas

JUDGE THOMAS P. CURRAN

On Assignment, Art. IV, Seg.;6 o3

Ohio Constifution — WS
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TO THE CLERK OF COURTS: YOU ARE ORBERED v BE
'TO SERVE COPIES OF THIS JUDGMENT ON;ALL- Y ;;;—_;1

COUNSEL OF RECORD OR UPON THE PARTIES! >

WHO ARE UNREPRESENTED FORTHWITH BY
ORDINARY MAIL.
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