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EXPLANATION OF WHY A SUBSTANTIAL CONSTITUTIONAL UESTION AND
QUESTION OF GREAT PUBLIC AND GENERAL INTEREST ARE PRESENTED

This case conce'rns the constimtionality of the medical malpractice statute of repose
contained in O.R.C. §2305 113(C) which has not been considered by this COurt since it was
enacted by the 1eg1s1ature in 2003 ‘In add1t10n to presenting a constrtutlonal question, great
pubhc and general mterest questrons are also presented as statutes of repose remain a topic of
great debate among 1egrslatures courts, and the pubhc, not only in this state but throughout the
country. The competing concerns of permitting plarntlffs adequate opportumty to br1ng their
claims, requ'rring defendants to maintain records and other evidence for a reasonable period of
time beyond which they may be free from the risk of litigation, and perm1tt1ng the courts to try

- cases whlle memor1es are fresh, evrdence remains avarlable and standards remain unchanged
are all interests which must be balanced in determining an approprrate statute of repose.

| The lower courts held that O.R. C. §2305.113(C) was unconst1tutrona1 as applied

“because it barred the appellees claim after it had vested but before they could reasonably have

known about the claim in vrolatron of the rrght toa remedy provrsron of Section 16, Article I

of the Ohio Constrtuhon Thus, the lower courts concluded that, as apphed to the facts of this

case, the new statute of repose suffered the same constltutlonal 1nﬁrm1t1es as the prior- statute

of repose found unconstltutronal in Hardy v. Vermuelen, 32 Ohio St. 3d 45, 512 N E 2d 626

(1997) However this Court in Harglx emphasrzed that the statute of Tepose was |
unconstrtutlonal only to the extent that it divested a plaintiff of a vested right.
Ifa plaintift’ s cause of action has not accrued, no vested cause of action exists. Since

Oliver v. Kazser Commumtv Health Foundation, 5 Ohio St. 3d 111, 449 N.E2d 438 (1983),

this Court has said that a cause of action for a medical malpractice accrues and the statute of



limitation commences to run when a patient dlSGOVCI‘S or in the exercise of reasonable care and
' dihgence should have discovered the resultmg 1n]ury By that definition, appellees cause of- | | :
action for medlcal malpractice never accrued until after the statute of repose barred that claim.
Slnce ‘the 'cause of act10n had not accrued it was not a vested right and it is not an |
unconstltutlonal application of the statute of repose in this case to bar that medical negligence
- claim.
Timothy Ruther was treated by Dr Kalser and his practlce from 1995 until 1998 with
-. the group last receiving records from other prov1ders concernmg Mr Ruther s care in the yeat
2000 Mr. Ruther was diagnosed with liver cancer in 2008 and died-of that condition in 2009,
ll ._ shortly after filing su1t The allegatlon in the lawsmt is that certain lab tests ordered by D
_'Kalser S practice contained elevated hver enzymes which purportedly should bave led to
. further testlng and earlier dragnos,is of liver cancer. | |

- Had Mr Ruther bought a product in 1995 which mJured him in 2008 or contracted for .
services in his home in 1995 which proved to be defectrve and caused an injury in 2008,
| applicable and constifutional statutes of repose would bar those claims However appellees
- maintain that because Mr. Ruther received medical services in 1995 — 1998 which they now
allege were provided negligently, the statute of repose should not bar them from maintarnlng a
' cause of action for his injuries. |

It is a substantial constitutional question whether the statute | of repose

unconstltutronally bars appcllees claim. Although the lower courts have framed this as an “as
apphed” decision, it simply cannot be the case that the lower courts can selectlvely deterrnine
_when a statute is unconstltutlonal” while otherwise technically leaving the law on the books -

for potent1al future apphcatlon Such a decision leaves future plamtiffs and defendants at a



loss as to when the statute does and does not apply. For that reason, this case also presents a

: question of great public and general interest as the lower courts, plaintiffs, and defendants

o 'must know when statutes of repose apply.

If statutes of Tepose are const1tut1onal in product 11ab111ty, construction‘ and other tort .'
11t1gatron as they have recently been found to be, it is of great public and general 1nterest that
th1s Court hear this case: and determine the const1tut10nal and publlc 1nterest issues it pre_sents_
~ in‘the medlcal rnalpract1ce arena.

STATEMENT OF THE CASE

This appeal arises out of a med1cal neghgence and wrongful death action ﬁled in the_
| Court of Common Pleas of Warren County, 01’110 On May 21, 2009, Plamtlffs Appellees,
:. T1rnothy and Tracy Ruther filed a Complalnt agamst Defendants-Appellants George Kalser,

: __ D. O and Warren County Famﬂy Practrce Phys1c1ans Shortly after the su1t was commenced

: Ttmothy Ruther d1ed on June 22 2009 and an amended complamt was ﬁled subst1tut1ng

. Tracy Ruther as Admm1strator of the Estate of Tlmothy Ruther restatlng the onglnal claims

for malpractlce and addmg a wrongful death claim. Appellees allege that Appellants faﬂed to
: .properly evaluate and assess certain laboratory results during the1r treatment of Timothy
" Ruther in the late 1990’s, including elevated liver enzymes allegedly resultlng in T1mothy o
| Ruther’s eventual death from liver cancer. | |
'Appellants ﬁled a Motron for Summary Judgment on October 12, 2009 on the basis.
" that the Complamt and First Amended Complaint were barred by the statute of repose as
“contained 1n O.R,C. §2305.1‘13 as motre than ten years elapsed between the date of the alleged

malpractice and the date when the suit was filed.



| By Decision and Entry dated June 21 2010 the trial court demed the Motlon for

- Summary Judgment The court found that the wrongful death clalrn ‘was ﬁled w1th1n two

months of Tlmothy Ruther’s death and was eonsequently tlmely. The court further concluded

that the statute of repose is unconstrtutlonal as applied to tlns case as Appellees could not have

dlscovered that malpractrce had occurred resultlng in Tlmothy Ruther s injury before the
. exprratlon of the statute of repose such that the statute of repose denied Appellees a remedy

| Only the dec1510n regardmg the constrtutlonahty of the statute of repo-se was appealed 1o the

12th District Court of Appeals which agreed with the trial court that O.R.C: §2305 113(C) is

unconsntutlonal as apphed to Appellees and thus upheld the trial court $ ruhng by declslon
- and entry dated Aprrl ll 2011 (Attached hereto). Itis that appellate de01s1on whrch presents
| the substantlal const1tut10nal questlon and 1ssues of great pubhc and genera.l interest for this .

'Court’s rev_1ew.

STATEMENT OF THE FACTS

George Kaiser, D. O is a board cert1f'1ed fa‘mﬂy pract1t1oner and Pre51dent of Warren B

: _County Famrly Practlce Physrcrans, Inc. in Lebanon, Ohio. Appellee Tracy Ruther was an
'_'employee of Warren County Famrly Practrce for approx1mately ten years, endmg in 2006 '

o Throughout her employment, she and other family members recerved medrcal care from'

physmrans at Warren County Famrly Practrce, 1nclud1ng Dr. Karser

The decedent, T1rnothy Ruther, recewed care and treatment on several occasmns S at

Warren County Farmly Practice, 1nclud1ng two visits on which he was treated by Dr. Ka;lser

" On October 24, 1995, Dr Kaiser removed a toenail and on Ju;ne 9, 1997 Dr. Kaiser saw him

to complete a worker’s compensatron disability form in connection with a work related left

knee injury which necessitated arthroscoprc surgery (not performed by Dr. Kaiser). The



records from Warren County Famrly Practlce Physicians reﬂect that Tlmothy Ruther’s other
occasmnal ofﬁce visits to the practlee were with other members of the group, _ending with an
ofﬁce visit on Aprrl 3 1998 As reﬂected in Dr. Karser 5- Afﬁdavrt submitted in connectlon .
 with hlS Motlon for Summary Judgment the last commumcatlon the ofﬁce received
concerning Tlmothy Ruth_er was a courtesy copy Of records frorn Bethesda Hosprtal
concermng his visit to the emergency department on Aprll 11, 2000.
| | B Appellees allege ‘that Dr Kalser falled to follow up on allegedly abnormal 1ab results -
_'.contamed in the group S ofﬁce chart, dated July 19, 1995, May 27, 1997, and October 21,
' 1998 none of which correspond to dates when Dr. Kalser saw Mr Ruther and norie of which
were ordered by Dr. Kalser related to the treatment he provided to Mr Ruther Mrs Ruther '_ ..
| _alleges that Trmothy Ruther contmued to receive treatment at Warren County Farmly Practlce_ '
| Physicians until she 1e‘ft her employrnent Wlth that group in 2006 desp1te the fact that there are
' no records to docurnent any treatment after 1998.

LAW AND ARGUMENT

. Proposmon of Law: The medical malpra'ctl_ce statute of repose contamed in ORC
-§230S. 113(C) does not violate the open courts provision (Section 16 Artlcle I) and is
therefore constrtutlonal -

Whether a statute is const1tut10nal isa questlon that the appellate court rev1ews de

" novo. State v. Perry (2008) 8™ Dist. No. 89819, 2008-Oluo 2368 at §22. cntmg lea v State, |

177 Ohio App. 3d 744, 2007-0h10 6419 at 9 8 — 9 A de novo review is performed
_independently and Wlthout deference to. the trial court’s determinatiOn.' All statutes are
presumed constitutional, such that the party challenging the statuie. has the burden to prove

beyond a reasonable doubt that the statute is not constrtutlonal The questron- for the



reviewing court-is not the WIsdorn of the statute or the policy behind it but' whether the
“General Assembly acted within its leg1slat1ve power. fgr,z aty22

| Thrs Court s role in revrewrng a statute hke OR. C §2305. 113(C) is therefore hrmted
to: (1) ascertarmng the meaning of the statute based upon the plarn and normal meamng of the
.language used and (2) determmmg whether that meamng is perrmtted by the state and federal '.

_ -_constltutron See, Proctor V. Kardasszlarls, 115 Ohio St 3d 71 (Ohro 2007) at 112, 17 - 19.

As w111 be dlscussed below, it is 1mportant to note that this Court has already ‘determined that
| | statutes of repose are constttutlonal 1n other contexts thus, when construmg whether the

_. meanmg is. perm1tted by the state and federal constrtutron the analysrs should y1e1d the result
 that §2305 113(C) 1 is likewise const1tut10na1 | |

A. Ohio’s statute of repose as applled does not bar appellees from p_u'rs'uing a
vested right .

Appellees clarms agamst Dr. Kaiser and h1s corporatron unquestlonably fall. within

_ | the deﬁmtron ofa medrcal clalm as set forth in O. R C. §2305 113(E)(3) as any clarm that is
' asserted in any crv1l actlon agamst a phy51c1au and that arises out of medical d1agnos1s care '

or treatment of any person An allegatron that Dr. Karser falled to acknowledge and _follow | .'

| 'up on alle gedly abnormal lab results falls well w1th1n that deﬁmtron

A medrcal clalm is subject not only to the statute of hrmtatrons but also the statute of

: repose as set forth in §23()5 113(C) |

xcept as to those persons within: the age of rmnorrty or .of unsound
- mind as prov1ded in §2305.16 of the Revised Code and except as
~ provided in Division (D) of this section, both of the following apply:
(1) No action upon 2 medical, dental, optimetric, or chiropractic
claim shall be commenced more than four years after the
occurrence of the act or. omission constituting the alleged basis of
the medical, dental, optimetric, or chiropractic claim. (2) If an action
upon a medical, dental, oplimetric, or ch1ropract1c claim ‘is not
eommenced within four years after the act or omission eonstltutlng



the alleged basis of the medlcal dental, optlmetnc, or chiropractic |
. claim, then, any action upon that claim is barred. (Emphasis added) '

- In this case the latest lab report upon Wthh Dr. Ka1ser should allegedly have taken -
some action was October 21, 1998 Thus, pursuant to the Rev15ed Code, Appellees had four
years from that date to commence their medlcal neghgence action against Dr. Kaiser.

In OhIO, a cause of action for a medical malpractlce does not.accrue until the patient
'-dlscovers, or in the exercise of reasonal ble care and dlhgence should have dlscovered the'
resultlng 1nJury See Oliver at Syllabus This Court has long held that only accrued causes of

actlon are vested substantlve rlghts Gre,qorv v. Flowers (1972) 32 0h1o St 2d 48 290

N.E.2d 181 Cook v. Matv_]_ (1978) 56 Ohio St.2d 234 383 N. E 2d 601; Batrd . Loefﬂer'. '

: (1 982) 69 Oh10 St.2d 533 453 N.E.2d 192. Until a cause of action accrues the party does
not have a vested property right in that cause of action. To hold othervvlse would lead to the
_ cOnclus1on that no change could ever be made in a common law cause of actlon such as for
'medlcal neghgence No statute of limitations could be enacted that did not. ex1st at common
law no limitation on damages such as those that have recently been upheld and certamly no
statute of repose could ever wrthstand const1tut1onal scrutmy under the right to a remedy
‘analysis whether it be four years, fourteen years, or forty years. Regardless of the penod of -
: repose granted by statute, if an a.lleged injury has not been discovered W1th1n that time, under -
.the lower courts’ analys1s the argument would be that the 1n3ured party is demed access to the
' ourts to pursue a remedy

The lower courts concluded that the statute of repose is unconstitutional as apphed 10
~ this case because it barred appellee s claim after it had vested “but before she or the decedent
knew or reasonably could have known about the c_larm” in v101at10n of the right to a rernedy

provision of Section 16, Art1cle I of the Oho Constitution. (Decision at § 38). This analysis



is ﬂawed because Tnnothy Ruther’s cause of action did 'not' accrue until _2008 when he

'd1scovered he had liver cancer;, untll that dlscovery, he had no Vested rlght Thus, the statute'

of repose d1d not divest. h1rn of a vested right and isnot unconst1tutlona1 in its apphcatron

As noted any const1tut10nal analy31s must begm w1th the presumptron of

o const1tut1ona11ty enjoyed by all legrslatron, and it is not a court’s duty to assess the msdom of

a partrcular statuite. Nzckell v, Leggett and Plan‘ Inc., 2008 Ohio- 5544 at 9 5-citing Groch v.

- Geneml Motors Corparanon, 117 Ohl() St. Sd 192 2008- 0h10-546 Because legrslatwe '
enactments are presumed constrtutlonal it must appear . beyond reasonable doubt that the -
' llegrslatron and constrtutlonal prov1310ns are clearly incompatible before a court may declare :

~ the legrslatron unconstltutlonal Nlckell at 117. Rather fhan attemptlng 10 reconcﬂe the

statute and constitution, the lower courts looked only to the srnnlarrtles of the new statute and

the prlor statute found unconstttutlonal in Hardy. ThlS is miot the analysis used to determrne

- .whether a statute is unconsututronal

This Court in Hardy concluded that the prior statute of repose was unconstitutional
because '1t Violated the open courts prov1s10n of the Ohlo Const1tutlon and dented the Plaintiff

a “right to a rerne'dY”. Whﬂe dlsapprovmg of that partlcular statute, the Court in Ha dz _

" recogmzed that the common law was not immutable such that the 1eglslature can and should |

adapt the common 1aw to ‘changing 01rcumstances 32 Ohio St.3d at 49. In applying that

analysis 10 the new statute of repose, the 1eglslature adopted an approprlate balance between _

- the rights of plainttffs _and defendants and as applied in th1s case did not divest the Ruthers of

a vested cause of action.

B. The medical malpractice statute of repose like others upheld as
' constltutmnal, properly strikes a balance between the rights of claimants
and defendants



.Since. _Iﬂtrd_z there have been multlple constltutlonal challenges to the tort reform
- legrslanon enacted by the Ohio Leg1slature in 2003 and 2005 including challenges to the
statutes of repose contamed in ‘those tort reform bills. Until now, the courts have upheld
_those statutes of repose agamst const1tut10nal challenges w1thout exceptlon In Nzckell the
12* Drstrrct Court of Appeals upheld the statute of tepose for wrongful death clalms arising
:from product liability agamst constrtutronal challanges That court relied upon- thls Court s'

. holdmg in Groch, which found the product llablhty statute of repose contamed in §2305 10 to

be constltutronal In McClure V. Alexander 2008-0h10 1313 the real property lmprovement-
' .,.statute of repose was upheld agamst constltutlonal challenge In McClure, the court

acknowledged that the facts of the case 1llustrated the va11d1ty of the 1eg1slature s concern

B -regardmg stale htrgatlon The case 1nvolved a home add1t1on Whlch was completed ﬁfteen :

years before the Plamtrff d1scovered the defect The contractor was deceased whlch further

o ) made defense of the clann problemat1c The legislative history regardrng the ten year statute

of repose for 1mprovements to real property 1ncluded ‘the General Assernbly-_ $ CONCEIns
regarding the availabllity-o_f W1tnesses and evidence and the difﬁcul-ty in maintaining _records .
for greater than ten years _ | | | |

The legrslatrve history of §2305 113(C) 1llustrated that the legislature re.cog'nized_
" similar concerns in the epactment of the four year statute of repose for medical negllgence'_
' claims: _ | N

- (6)a) That a statute of repose on medlcal dental, optimetric, and
chiropractic claims strikes a rational balance between the rights of
prospeciive claimants and the rights of hosp1ta1s and. healthcare
practltroners (b) Over time the availability of relevant evidence
pertaining to an incident and the availability of witnesses
knowledgeable with respect to the dlagnosrs, or treatment of a
prospective claimant becomes problematic. (c) The maintenance of
records and other documentation related to the delivery of medical



serv1ces, for a penod of time in excess of the time pres_ented in the
statute of repose, presents an “unacceptable burden to hospitals and -
healthcare praetltloners (d) Over time, the standards of care
- pertaining to vatious healthcare services may change dramatically
- due to advances be1ng made in healthcare, science, and technology, . .-
thereby. making it difficult for expert witnesses and triers-of fact to
discern the standard of care relevant to the point in.time ‘when the -
- relevant healthcare services were delivered. (¢) This. legislation -
precludes unfair and unconstrtutlonal aspects of state legislation but
~ does not affect timely medical malpractice actions brought to redress
legitimate grievances. (f) This legislation addresses the aspect of
“current division (B) of §2305.11 of the Revised Code, the
application of which was -found by the Ohio Supreme Court 0 be
" unconstitutional in Gairies v. Pre-Term Cleveland, Inc. (1987), 33
Ohio St.3d 54. In Dunn v. St. Francis Hospital, Inc. (Del. 1982),
401 A.2d 77, the Delaware Supreme Couit found the Delaware thiree
yeat statute of repose constitutional as not violative of the Delaware
constttutlon 8 open court prov1s1on -

In Groch ‘this Court re1terated that the r1ght to a remedy p'rovision of .S'ect:r'on‘. 16,
'Artlcle 1 of the Ohlo Constltutron only apphes to ex1st1ng, Vested rrghts and it is state law-'
| | _whtch deternnnes what 1n3ur1es are recognrzed a.nd what remedles are avaﬂable roch at j[
119. The Court found that the ten year statute of repose did not offend the Open Courts
- prov1sron because a claim never vests if the product allegedly causmg an 1nJury is not dehvered' '
| .'to the end user more than ten years before the m]ury occurred Thus, the cause of action never .

| accrues agamst the manufacturer or. suppher of the product and never becomes a vested rrght
In that same way, Appellees’ claim against Dr. Kaiser never became a vested rlght as hrs cause
_ 'of action did not accrue until discovery which was more than four years after the event at 1ssue
e the- ‘abnormal lab tests which allegedly should have given vise to treatment
A Plalntlff cannot use discovery of injury as both a shield and a sword arguing for
_ 'statute of 11m1tat10ns purposes that the cause of action does not accrue unt11 there is drscovery
~of the resultrng injury but argurng for statute of repose purposes that late dlscovery cannot bar

. a_.cause of action. A defendant is entitled to a degree of certainty as to when a clalm can be

10



brought against'him.' and a point in time at which stale claims can no longer be pursued. The .
statute of hm1tat10ns and statute of repose balance the interests of plarntiff's in being granted a

reasonable period of time to drscover and pursuc their clarrns W1th those. of defendants i in being

- granted closure Or 1epose after a reasonable time. -

' In Arbmo V. Johnson & Johnson 2007- Oth 6948 this Court uph‘eldf nlultiple"

| provrslons of the tort reform statutes The Court noted that the General Assembly must be able
.. to make pohcy de0151ons to achleve a pubhc good. Arbmo at j] 61, The op_en courts prov131on

 requires only that an ropportur_nty be granted at a meamngful time and ina mearﬁngful wayt
g Arbtno'at Ij 44. _ | -

A prospectlve Plalnttff ina medlcal neghgence action is typrcally granted only one year

| 'to pursue a clatm The statute. of repose grants a prospectrve Plamtrff four years to pursue that

claim. The 1eg1slature has consequently given a prospectlve Pla:lntrff a meanrngful opportumty. :
'to pursue a clann No statute of repose will give every prospectlve Plarntrff an opportumty to
jpursue a elarm b t the legrslature struck a reasonable balance between the nghts of
~ prospective clannants and the nghts of prospectrve Defendants to have protectron from_

'11t1gat10n and an end to stale litigation..

In Pratte v, Stewart 2010 Ohro 1860, thrs Court rejected the _notion that the tWeI\.fe.
year statute of hrmtatlons contained in O.R.C. §2305 11 1(C) 'w'hich-does. not co.ntain explicit
' _drscovery tolling' provrsron, unconstrtutlonally 1nfr1nged upon the open courts provtsron That
statute prov1des that the cause of -action for victims of chlldhood sexual abuse accrues on the
date When the victim reaches the age of rnajorlty The Plarnnff fatled to bnng the cause of '
action wrthrn twelve years of the date on whrch she turned eighteen;’ she claimed to’ have had

'repr_essed memories such that she did not drscover the abuse wrthm twelve years This Court
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upheld the d1sm1ssa1 of the Plaintifl”s claim, concluding that'the Plaintiff did not have a _Vested
nght desplte the fact that she had been 1nJured as a chlld and did not “discov.e“r” or 'r'er.nember-'
| those 1n]ur1es untll 1ater in life. The Court afﬁrrned the posmon that- it had taken in Groch
regardmg the statute of repose 1n statrng “this Court would encroach upon the leglslature s
ability' o gulde the development of the law 1f we 1nvahdated legrslatlon simply because the
. rule enacted by the legislature rejects some cause of actlon currently preferred by the :
courts .;such a result would offend our not1on of the checks and balances between the various

branches of government, and the ﬂex1b111ty requrred for the healthy growth of the law ” Pratte :

 at§ 117 citing Grochat 1118,
'_ This Court in Pratre recogmzed this important'gatekeeping function served by sta_tutes
- of lnmtatlons 1nclud1ng falrness to the defendant prompt prosecutron of a cl_aim, -suppressing.

‘stale’ clan'ns, and avoldlng the mconvemences of delay Pratte at 42, Those same

gatekeeplng functlons are 1nherent in the statute of repose contamed in O. R C. §2305 113 and -' o

'are in fact delineated by the General Assernbly in. its ﬁndmgs of fact The leg1slature
"attempted 0 a:nd d1d strrke an appropnate balance by prov1d1ng prospectlve Plalnt1ffs a four

_ year statute of repose rather than the normal one year statute of 11m1tat10ns in whlch o present _ '_ A

R thelr clalms This ensures falrness to the Defendant as well as to a P1a1nt1ff who for some .

reason might not be able to present a claim w1th1n the normal one year ‘statute of l1m1tat10ns

Tl‘llS nonetheless encourages prompt prosecution of causes of action whﬂe suppressmg stale or . -

fraudulent cla1ms and avoiding the dlfﬁcultres of proof in old and stale claims. Just as the
plalntlff in Pratte had no vested right in her cause of actlon, Tlmothy Ruther had no vested
ight to his cause of actron In both cases, spec1ﬁc events define accrual of the cause of action; '

until lthen,- no ve_st_ed right exists despite the fact that an injury may have occurred (i,e-., alleged
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sexual abuse or alleged medical negligence). .Thus, just as the statute _o.f limitations did not
dtvest the plaintiff of a vested- rtght in Pratte, application of the statute of rep'ose.did no_t divest
.Tnnothy Ruther of a: vested nght Consequently, the lower courts erred in ﬁndmg the statute.
of repose unconstrtunonal and thereby denylng Appellants motron for summary ]udgment

G The leglslatlve adoptlon of a medical rnalpraetlce statute of reposc is
consmtent with the posrtmn taken by a majorlty of states ' : -

More than half the states throughout the country have adopted a:nd upheld medrcal

neghgence statutes of repose. For example the Oth General Assembly rehed upon Dunn V.

_St Fy rancis Hosmtal Inc 401 A. 2d 77 (Del 1979) whlch upheld a three-year statute of repose

for medrcal neghgence clalms in add1t1on to its general two-year. statute of limitations for __

_medlcal neghgence As that Court found the statute of repose is @ limited extension beyond -

' 'the statute of limitations designed to give consrderatron to the problem of an 1n]ury wh1ch is

not phys1cally ascertamable during the initial two—year statute of limitations provrde by
Delaware law. The Delaware Suprerne Court rejected the argument that the statute of repose |
vrolated the open courts prov1sron of the Delaware const1tut10n the test for constrtutronahty is
whether the time penod is so short as to arnount toa demal of the rrght 1tself which the court -
.concluded that it d1d not The court recognlzed that statutes of lmntatrons are by deﬁmtron
' _. arbltrary but concluded that society. is best served by complete 1epOSe after a certain number of
_ years, even if “a. few unfortunate cases” are sacrlﬁced 401 A 2d at 81. At some pornt a final
cut-off is necessary regardless of a patrent 8 knowledge The court noted that it is for the
legrslature not the court to determine that. tlmefrarne

Among the other states ﬁndtng their statutes of repose to be const1tutronal'are

Connecticut, Goldman V. Johnson Memorzal Hospital, 785 A2d 234 (Conn. App. 2001)

_ Mame Choroszy v. Tso, 647 A.2d 803 (Me. 1992), Wisconsin, dicher v. Wzsconsm Patients
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‘Compensanon Fund, 237 Wis. 2d 99, 613 N.W.Zd 849 (2000); Michigan, Sills . Oakland

: General‘ Hosmtal 1220 Mich. App 303, 559 N.w.2d 348 (1997) Arkansas, O_r'ven V. Wil;s'on,'-

286 Ark 21, 537 s.w.2d 543 (1976); Kansas, Stephens V. Snvder Clzmcal Assoc;tatzon 230

'Kan 115; 631 P.2d 222 (KS 1981) Massachusetts, Plummer V. Gzllleson 44 Mass App Ct

_ 587 692 N. E 2d 582 (1998) Nebraska, Dewey V. Schendr 246 Neb. 573, 520 N.W. 2d 541 :

(1994) and Maryland Htll V. Fltzgerald 304 Md. 689 501 A2d 27 (1985) The cons1stent )

theme of these cases is that statutes of repose do not v101ate constrtutlonal guarantees ofa rlght

10 a’-remedy,' equal prote’ction ot due process.

A plamtrff’ s right to a. remedy requires a meamngful time and opportumty to present a

claim, not an opportumty in perpe u1ty to present a clatm A statute of repose that provrdes a

reasonable amount of time for a plamtrff to present a clarm strrkes a reasonable balance
between a. clarmant’s right to pursue a claJm and the rlghts of defendants and the ]udICIal '

system 1o be free of stale and potentlally fraudulent clanns as well as ehmmatmg the"

k dlfﬁcultres presented by htrgatmg stale clanns due to lost evrdence and missing: wrtnesses The

courts m other states have recogmzed the nnportance of balancmg these competing mterests as

- the 1eg1slature d1d in enactlng the Ohio medlcal malpractice statutes of repose The courts rn

other states recogmzed in upholding medical malpractrce statutes of. repose as this Court has

: reco_gmzed in upholding other statutes of repose that there isa ratronal basis for such a statute -'

of repose and that every presumptron must be grven in favor of the constrtutlonahty of statutes

- enacted by the 1eglslatu_re.'

CONCLUSION

Defendants-Appellants George Kaiser, D;O. and his corporation appropriately moved

for. summary Judgment on the basis that Appellees’ claims for medical negligence were barred
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by the statute of repose. Howevet, the lower courts erroneously concluded that O.R.C.

2305.113(C) was unconst1tutrona1 as apphed to this case and’ therefore denred summary

: ]udgrnent The overwhelrmng welght of authorrty both in Ohro and from around the country .- -
'supports the constltutlonahty of statutes of repose in general and the constrtutlonahty of thrs |
: statute of TEpose enacted by the 1eg1s1ature 1n 2003. The 1egrslat:ure specifically addressed and
" remedled concerns whlch the thrs Court had identified with Ohro s prlor medical malpractlce '
'_statute. of repose The current statute of repose is in all respects constltutlonal such that thlS
| _Court must overturn the decrsrons of the lower courts whrch found that the statute ‘was
. :unconstrtutlonal as apphed find that the statute is const1tut10na1 in all respects, and order

- summary judgment in favor of De_fendants—Appellants on appellees medrcal malpractlce

claims.

Respectﬁrlly subrmtted

ARNOLD TODARO & WELCH CO L.P. A

John B. Welch (0055337) -

Karen L. Clouse (003 7294)

580 Lincoln Park Blvd., Suite 222

Dayton, OH 45429-3493

jwelch@arnoldlaw.net

Phone (937) 296-1600
Fax.  (937)296- 1644

Counsel for Defendants-Appellants George
Kaiser, D.O. and Warren County Farnlly Practice
- Physwlans, Inc. ' _
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INTHE COURT OF e

TWELFTH APPELLATE DISTR!CT OF OHIO'_{; e
" ExdiBIT

WARREN COUNTY

-;ﬁ_';;if;TRACY RUTHER, lndmduauy and
} Adml strator ef the Estate oth_ othy

:'_ﬁ;Plamuff-Appeuee, o

BRESSLE PJ i _'

Defendants-appeﬂants George Kalser, D G a_ d the 'Warren County Famlty

r-'{!ﬂli} g

. the decss;on of the Warren Ccun ;ourt-ﬁzof Commen Pleas o

' idanylng appellants motion for summary ;udgment and ﬁndung that _ por’uon of R C 23&5 113



L ':ZIS unconstttutmnal as apphed to piamﬂﬁ-appeliee Tracy Ruther mdw:duaily and as.i_

Warren CA2C)10-07—D‘66

: admimstrater of the ;astate of Tlmothy Ruther i a wrongful death and medlcal malpractuce B e
o actlon R S D S

{ﬁ[Z} y This maﬂer IS a medacal maipractice actson flled by appeﬂee and Ttmothy.'- e

| Ruther ( __ecedent") agamst appeﬂants Wh!Ch arose out of medicai treatment decedent'_"55_”_3;_5_'1’:

:”’3;':;'3_"”cetved Before de-cedent’s death appeﬂee and éecedent f‘ Ied a cornplamt aliegmg that::}

":"-";'appe'_ ants we:re _negl;gent and dewated from the s‘:andard of care by falimg to pmpedy.._- f _:éf;:-'f_E

assess eva!uate r nd respond to abnarmat laboratory results

o decadent was a paint dedhd ook petemedon

| '3l"i-..:-; . 3;%amended the camptalnt fo add a wmngful death ctatm

{1[6} Appeliants moved for summary ;udgment cm beth claams The tr[al ceurtff.f-':‘_z-.f‘.:;_f-:é

e _'fgranted summary judgmeﬂt te appelkants asto the wrongful death clalm whach has nct been;f'_':_ o

.....

o :: ppeaied However the ’mal court overruled appe!lan’fs mouon wath respect to the medtcal<- e
| .'-‘.E.V_IZV'maipract:ce cialm and further found that Ohto g statute a:yf repose for medica% matpractlceg:_::;;if-'i'; g

2 f_'_:?;'-ii_clalms centamad ;n R C. 2305 1 13(0) IS unconstitutlonai as apphed to appellee Appeliants--'_-- :

'f_,z_.._



Warren cAzew 67-666 S

e appeal the tna1 cc:urt’s decasson and ralse the followmg assugnment of error

e | "THE TRiAL COURT ERRED IN DECLARING THE STATUTE oF REPOSE: >

CONTAINED IN [RC] 2305 1_13(0) UNCONSTITUTiONAL AND CONSEQUENTLY:

o DENYiNG APPELLANTS MOTEON FDR SUMMARY 2 DGMENT ‘o

L __: contamed mR C 2305 113(C) is unconstltuhonal as apphed to appeiiee Further appel{ants .' _5 o

Sl : ': | argue that_thts statute app!ies to appeliee and bars her cialms

- 5enactments enjoy a presumpt:on of consmutlonaitty

: 2505 02(8 '6)5 prowdeé "['a]n_ordé :s;a ‘r" nal order‘tha may be_%-'f'_':_i;__':':is_

¥ Stare v Dorso (1983] 4 omo St 3d 60,

{ﬁ[li} Because enactments of the Generai Assembiy are presumed constztutzonal 5 e

. : ';_'.__'“befc:re a court may declare [one] unconstltutlonal it must appear beyond P reasonable doubt ) s

S :'}_.'_':that the ieglsiailon and consﬂtuﬂona! prov:suans are cleariymcompattbie " Woodsv Te!b 89 S

Ohto St Sd 504 510—11 2000~Dh|o~'17'$ quotmg State ex: rer‘ D:ckman V. Defenbacker"[
: . 3 o : . . . : "



Warren CA2010~ ?-066

(1955) 164 Ohlo St 142 paragraph one of the syttabus 'Tf]he party chatlengmg the |

constltutlonahty of a statute bears the burden of provmg the unconstxtutsonallty of the statute e

S _3beyond a reasonable doubt * 'Woods at511 crtmg State v Thompkms 75 Ohlo Stad 558 -

o :Q'i._'_'fBBD 1996—0th 264

{1[12} A statute may bﬁ chaiienged as unconstttutlanaf on its face or as apptsed to a e

::'..g'rn'_rticutar set of facts Harroa‘d 7 Ccﬂrer 107 Ohto St Sd 44 2005 Ohlo-5334 1{37 cmng o

.e!den v. Unron Cent ere tns Co (1 944) 143 Ohlo St 329 paragraphfeur of the syilabus

- 'he partywho makes an as apphed consﬂtutaona '_':'h‘altenge “bears the burden ef presentmg 5;:j 5525.:-::':::

ear and ccnvmcmg evtdence of a presently exnstmg set of tacts that make the statute Fiw 5

o ofHe

;_"Obsretnc;ans & Gynecoiogtsts (1992) 506 u. s" 1911 113 8.0t 633, (Some mtematf

E fi'f{{s..;quetatsons omrtted )

{ﬁt13} In fmdmg that R C 2305 1 13(0) |s unconst:tut!onal as apphed te appe!lee the

T -":::étriai court exammed the prewous verszon of Oth s Statute of Repose wh;ch was found ’to be S

1 _:3;_"'_"}:_unconstitutlonal as appiled tothe plalntrff in Hardy V. VerM@ulen (198?) 32 Ohio st Sd 45 o

a0y ':'The tri'att COUft cgnctuded that "[l]n essence the amended statute of repose is functmnatly e

o '-_?lnjury and malpractlc:e that occurred Wlthin the four=year statute of repose even though [thei o

| ff‘.m;ury} coutd not [have been] dzscovered Wlthln that time frame
| | o __:'4____ N |

e the former statute The statute contmues 0 deny a plamttﬁ a remedy for the: e



Warren CAZD'IG-O? 06

{ﬁ[14} The prlor versmn of Ohto s Statute of Repose whach the Ohto Supreme Couﬂ o

i g _' found to be unconstltutlonal in Hardy, 32 Ohlo St 3d 45 provsded in R C 2305 11(8)(2)

_ {ﬁiIS} "Except as to persons wnthm the age of m:nonty or of unsound mmd as
" prowded by sec’uon 2305 16 ef the Rewsed Code | |

{1[16} “ln no evant shall any actlon upon a medncal dental optemetrlc or chlropracttc e '_Z B |

jT}Q'cIatm be commenced more than four years after the occurrence of the act or omlssson{:_.'_.:_';"f

{ﬁ]?.l} "{2) lf an actien upon a med |cal dental optometnc or chrropractlc ciaum is not.'

b '3:;‘_:33:_c0mmenced wnthm faur years after the occurrence of the act or ormssucm ccnstltutmg the'

"'}_'atleged baS|s of the medlcai denta! optametm or ch:ropractlc claum then any actlon upon‘ ER
-%d%%b%mw S L ' | '

{1[22} Artlc!e i, Sec‘non 16 ef the tho Conshtu’uon provndes
S 5 - . ..



| --Wafrehiie;é;émo;t)'me'e

1{23} "Ai! courts shall be: open and every persen for an mjury done him m h:s iand g

B 'goeds pefsen or reputatton ehall have remedy by duecourse ef Iaw and shaii have;uetice '

L admlmstered witheut dema! or delay Sults may be breught agamst the state int such courts_ e |

R and in suc:h manner as may be prowded by Iaw

{1[24} !n Hardy at 46»47 the court“—exptamed "[R C 2305.11(8) |s not a tradmonar ;f.f"; 3_1_:

CEE statute of hmltataens smce the appellanf was net aware_ ef hIS mgury and thus hlS cause of ':'if_ :

. actlon was extmgulshed befere he cou!d act upon I’i e R C 2305 ‘11 lf applled te theee: L

L :_';_';_3 who suffer bedily mjury from mednca! malpracilce but do not dtscever that mjury untzi four'z ;

S reputatlon |t ;equ:res an oppertumty granted at a meamngfu! tlme and m a meanmgfules_':_':.f[-:'.:

R manner

{1{26} After the C)hlo Supreme Ceurt declded Hardy, lt snmllarly heid !n Gamee v. 'f e

"“'i_,';‘:_;fPreterm-c:/evexand !nc (1987) 33 omo St 3d 54 61 that the etatute ef repoee is
L '_.'5;'_l,unconst:tutlonal as applsed to htagants who drscover malpractlce IﬂjU[‘IBS before the four-yeer : .

e ::'repose penod e)‘c'pi"res. but et such a tlme as aﬁords them Iess than one fuﬂ yearte pursueii S

o :Itheir clalms DU"Suam to the statute

{1127} However in Sea‘arv Knowlton Censtrucﬂon Company(‘!ggﬂ) 49-§'C:}ﬁ-id-éti3dl'

R ":f ‘5193 the Oh1o Supreme Ceurt found that the statute at :ssue i Herdy is ectuaﬂy a statute ef:' e

_--5.,



Warren c'A-zoro-'or#oee

*limitfaﬁeniwh'i(‘;h prevents a plaintif from bnngrng suitforan tnjurythat had aiready occurred o

but which had not been dlsoovered prror to the exprratron ofthe statutory perlod The statute' _. _ -

o 'at rssue in Sedar was, acoordlng to the court atrue “statute of repose that did: not ilmrt an: .

ready estabhshed or: vested nght of actaen but rather prevented an aotron from ever*_ L ?

o 3;_:::3 ocorumg Id at 195 The oourt in Sedar upheid the: apphcatron ofan absomte out—off fortort

_'__'3_7;_claime agamst Cortain eerwce provrders who performed work retated to the desrgn and_'f.ﬁ_:-'-_'s"':'

et ':'construotion of rea! property. even though it had prewously he!d in Hardy that an absolute."; el

th rsght—to‘ emedy guaranteed by the tho Constltutron Id

cut—off | ‘erlod for o!alms for medrcal ma!practrce actlons IS unoonstttutronal beoause it woiatesr_"_'j_'i_';_f:l:j:

1993-Oh|o-193 rn whrch rt heid that he General Assembly ts constrtutronaily'_fl

hmtnetmg the nght to remedy “before a otarmant knew or should have known

{1[29} More recently,

e '.'E;._:_‘_the Sedar holdrng In domg SG the court s‘rated at 1[153

o 3-down chfferent aepeots of a medtoal-maipractlce statu’te of repose on varrous grounds and ast:_i_?_ : 5;:.: -

. :_:i_':;Hardy, 32 Ohlo St Sd 45, and Games 33 Ohio St Sd 54 However as exptarned in Sedar 49_ | .
R . ith:o St 3d at 202 those cases are drstmgurshable becausethe medrcai ma%practsce statu‘ie;" = o

e '_ : 'of repose mterpreted in them took awey an exrstrng, eetrorrab!e neghgence c!arm before the:_'_': o

,,,,,,

':_7§-

in Grooh 2008 Ohlo 546 the Ohro Supreme Court remsratedi_' L

q[:m} "Pe’rrtloners also cnte three cases from 1986 and 1987 in whrch thrs c:ourt struck'- ¥ ‘:::Q"-Zf_'f:



Warren oAze-ao-or oee _s_';

jured person too llt’de ttme to f Ie suit, and therefore den:ed the mjured partys rzght oa -

medy for those reaeons The three medrcal—melpracﬁoe cases petrttoners rely on therefore 3

do nct eupport e oontrary resuit here " (Emphesre added and some ostatrone omltted )

{1[31} Shortly thereafter the Unrted Statee Drstnct Court for the Noﬂhern Dlstrlot of o

7 ' Ohro analyzed Groch in Metz v Umzen Bank (N D Ohro 2008) Sllp Op No. 5 05 CV 1510:_ L u
and stated S Fr B |

e ':-\{{[32} "In :Grooh the Court compared and contrasted the statutes at rseue in Sedar_?;

. Alexander. Greene App No 2007‘ CA 08, 2008-Ohro-1313 ?.InchClure at‘[i21-22 thecourt:

: _:--noted that

335 "The Groch cese dzd not overrule o oaet aepererons on the reasomng behrnd:

= ::'5';." Hardy or the- oth“ "‘__'medroel rnaiprectree ceeee whroh found the apmrcab}e Ilmrtataons penode'-.l_'_: : :f._::..:

e ifjlrmrtatione:p’ 1 sods'applrcab ' to the products lrabzhty |seues iﬂ Groch and Sedar Therefore,_'__'_'_-'fé":..'_‘ &

HEEE R and c]tatiansemiﬁed)

{1[34} in addstlen the Ohao Second Appellete Dlstnct analyzed Groch m McClure v' o

Footnotes5-_:_:-"-;-: E



WarrenCAzow—(}?-OGB o |

{1I35} "Wlth respect to the nght-to~a remedy prows;en Sedar a.—gued that "he Stat”te o

o _ of repose violated that prowelon of the Censtitutnon based on the Court‘s recent deme:en .31 :

._ regardmg the feur—year statute of repose fer medical ma!practace ac’aons in Hardy* i ". The ._ R

i Sedar court dlstmgusshed the lssue presented in the medlcai maipractlce caees frcfm the: :. 5
o tssue presented in-Sedar as follews ‘Operatlon of the mElea* maipractlce repose statute_ ."V_E:'_:i.::.f:

........

e o takes away an exnstmg, actzonable negilgence Cialm befere the m;ured person dxscovers 't g

- : ngh : ojia remedy guarantee e tn contrast R G 2305 131 dees nettake away an ex15t|ng 22'5::539-_2512_ :

iy Ecause of actlen as applied m thls case "[Stc]' i [l]ts eﬁect: rather :s to prevent what :§: .'§5';;;;

i ff :”han ten years aﬁer the plamtsff was lﬂjUI‘E’:d ‘Th;s feature of the statute triggers the pomon ef | - 3;:5_55

L ilif._:]‘Secfars fundamen’tal analysis cencemtng Sectlon 18, Artlcie I that Is dlsposutwe of ourmquw_ ' :_

:'i:-;.f.?.:-@here Because such an mjured partys cause of actlcn never accrues agalnst the
L ':fﬁmanufacturer or suppiier of the product it never becomesaveeted rtght [Sedar] at'[[149 W

{1138} Based on the above we agree wnth the trsal court's determmatlon that Ohlo s !

:;: '.'curre it §sfatute of repose for medlcal maipracﬁce ctaims c;onteuned |n R C 2305 113(0)

.:,iunconstltut!onai as’ apphed tc appe!lee Contrary to appeilants arguments, Groch s
' ' ' ' 9 : o g



prowsnon_ of Sectm'n 16 Artlcle i sfthe Ohmf11:3.:;:.'.f;'_'-._:.;:

_cialm :_' hlS ls'a vio .atlon cf the nght-tma-remedy

_ioverruled .

_';‘:.:{1139} Judgmentafﬁrmed s

3cision is subject ! o further edlttn
: il _'erested

anton Off,ce
I 1:15_;:.Am0Id TOdﬂrﬂ &_‘w :‘}_E.-::::_'_::
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gment or fi nal arder appealed from be and_t__he same-é;_;':i'- :

:", :nti:to the Warren Eounty Court f
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