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INTRODUCTION

Jack. Carlisle is asking this Court to hold that a trial court retains authority to modify a
sentence prior to its execution regardless of whether an appeal from the underlying conviction
has been filed. Following Mr. Carlisle’s conviction for GSI and kidnapping, the trial court
imposed a three-year term of imprisonment. The court then suspended the imposition of that
sentence so Mr. Carlisle could continue to receive medical care from his current providers
while he appealed his underlying conviction. That same judge presided over the matter through
a lengthy pretrial period (during which she released Mr. Carlisle from county custody after his
kidneys failed) and two jury trials, the first of which ended in a deadlocked jury and mistrial.,

Ultimately, after Mr. Carlisle’s conviction was affirmed on appeal, but before the
sentence was executed, the trial judge granted his motion to modify the sentence it previously
imposed. That decision was based on information that, while Mr. Carlisle’s deteriorating
physical condition was medically treatable, the costs associated with that treatment were
extraordinary. Mr. Carlisle had insurance coVerage outside of prison, but not inside. The court
also observed that Carlisle’s medical condition and lack of criminal history substantially
diminished any risk he might pose to the community. Under the circumstances, the trial judge
concluded that it made more sense to modify the sentence so that Mr. Carlisle could continue to
receive medical care without forcing the state to pay for it.

To that end, the court modified the unexecuted sentence from three-years imprisonment
to five years of community control sanctions. That decision was made by a trial judge

~intimately familiar with the facts of the underlying case and the parties involved. It was



- grounded on sound policy, was consistent with well accepted precedent, and follows a bright
line rule that a trial court can modify a sentence prior to its execution.

The Eighth District’s decision did more than simply reverse the modification. It also |
stripped all future trial courts of the authority to modify unexecuted sentences once an appeal is
taken. While this case is based on a unique constellation of factors that are not likely to be seen
often, trial courts ought to have ability to address them when they arise — particularly when they
have always had that power in the past. In doing away with it, the Fighth District relied largely
on this Court’s opinion in Sréte ex rel. Special Prosecutors v. Judges of Belmont Cty. Court of
Common Pleas, 55 Ohio St. 2d 94 (1978). But that reliance misplaces the focus of that decision
and over-expands its reach. Accordingly, this Court should reverse the Eighth District’s opinion
and reinstate the modified sentence the trial court imposed.

STATEMENT OF THE CASE AND FACTS

Case Background

Mr. Carlisle was originally charged with rape, GSI and kidnapping stemming from
allegations that he sexually molested his six-year-old grandniece on May 12, 2006. Mr. Carlisle
professed his innocence and pleaded not guilty.

Mr. Carlisle has consistently denied sexually assaulting his six year old niece, K.C.
Although there is little doubt that K.C. was molested by someone, Mr. Carlisle maintains that he
was not the perpetrator. He has challenged the fairness of his trial, arguing that the trial court

misapplied the rape shield statute and thereby prevented him from mounting a valid defense.'

_Nevertheless, this issue is not before this court, and he will not press it here, except to say that he

! To that end, he continues to litigate the constitutionality of the trial that led to his conviction in
Federal District Court. See, Carlisle v. Holland, 09¢v2590.
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rejects the factual account the Eighth District adopted.in this appeal. See, State v. Carlisle,
2010-Ohio-3407, 99 38- 40.

While awaiting trial on the case’s charges initially, Mr. Carlisle was detained for several
months in the Cuyahoga County Jail. During that time his kidneys failed, and the trial court
placed Carlisle on home confinement so that he could obtain necessary medical treatment. After
his first trial ended in a hung jury and mistrial, Carlisle proceeded to a second trial, where the
jury acquitted him of rape, but found him guilty of kidnapping and GSI. The trial court merged
the GSI and kidnapping counts and sentenced Mr. Carlisle to a term of three yeai‘s. After
concluding that Mr. Carlisle was unlikely to reoffend, the court categorized him as a sexually
oriented offender. After imposing sentence, the trial court released him on bond, so that his

“treatment could continue while he pursued his direct appeal.

Mr. Carlisle’s sentence remained suspended throughout the direct appeal. On September
8, 2008, the Eighth District Court of Appeals journalized an opinion affirming Mr. Carlisle’s
conviction and “ordered that a special mandate be sent to said court to carry this judgment into
execution. The defendant's conviction having been afﬁrmed, any bail pending appeal is
terminated. Case r.etrnanded to the trial court for execution of sentence.” State v. Carlisle,
Cuyahoga App. No. 90223, 2008 Ohio 3818, p. 27. On October 2, 2008, the Court of Appeals
granted Mr. Carlisle’s request to continue to suspend the execution of his sentence so that he
could seek leave to appeal in the Ohio Supreme Court. This Court denied.leave to appeal on
February 4, 2009. |

_On February 18, 2009, before the sentence suspension had been lifted, Mr. Carlisle asked -

the trial court to reconsider and modify his sentence based on his deteriorating physical



condition and the cost associated with his medical care. Mr. Carlisle maintained that alternative
sanctions to imprisonment were justified under the circu‘mstances. Over the State’s objection,
the _coﬁﬂ granted the motion.

Mr. Carlisle’s Physical Hllness

Mr. Carlisle’s health has been chronically poor for some time. He has héd diabetes and
high blood pressure for many years. (Motion to Modify, Exs. 2, 3) In 2003, doctors diagnosed
him with congestive heart failure. Accordingly, in May of 2006, when K.C. accused him of
abusing her, he was struggling with an érray of physically problems which routinely left him too
weak and exhausted at the end of the day to do anything other than fall asleep. In fact, at trial
Mr. Carlisle tried to demonstrate that his physical limitations rendered him incapable of
| comrmitting the charged misconduct.

When Mr. Carlisle asked the trial court to stay the execution of his sentence, and later to
modify that sentence, he did so because his physical condition had worsened. The medical
records provided in support of his modification request document a lengthy history of illness.
Several years ago, Mr. Carlisle suffered a heart attack and two successive strokes. Although he
survived, his doctors linked these acute incidents to a number of chronic life-threatening
conditions. In addition to céngestive heart failure, Carlisle was diagnosed with coronary artery
d-isease, hypertension, and diabetes. (Motion to Modify, Exs. 2, 3) Eventually he developed
kidney disease, which over time has required him to undergo dialysis treatments of increasing
duration and intensity. (Ex. Motion to Modify, Ex. 3, Silver, Discharge Summary)

- Ina letter provided to the trial court, Mr. Carlisle’s nephrologist, Dr. Marcia Silver,

clarified that he must receive hemodialysis treatment every other day just to survive. (Motion to



Medify, Ex.3) He must also take daily scheduled medications and conform to a special diet.
(Motion to Modify, Ex. 2) Mr. Carlisle, who is currently 63 years old, is a candidate for an
organ replacement and has completed most of the protocol required for eligibility. Mr. Carlisle
advised the trial court that he will be removed for the transplant eligibility if he goes to prison.
(Motion to Modify, p. 2)

Even with the continuous medical treatment Mr. Carlisle receives, his prognosis is
questionable. Kidney failure is always fatal unless treated, which is why ongoing dialysis or a
kidney transplant is necessary. A typical dialysis treatment for Mr. Carlisle lasts more than five
hours. During dialysis, Mr. Carlisle’s blood is circulated outside the body through a dialyzer.
The dialyzer acts as an artificial kidney, processing and filtering waste from the bloodsiream
before circulating the blood back into his body.” (Tr. 13)

Resentencing Hearing

At his March 9, 2009 resentencing, Mr. Carlisle explained that the medical treatment he
required was extraordinarily costly. His medical statement for the year immediately preceding
the hearing reﬂected that the cost of his dialysis alone exceeded $275,000. Documents presented
confirmed that Mr. Carlisle’s overall medical treatment costs amounted to hundreds of thousands

of dollars annually. (Supplémental Record Documents filed with the Court of Appeals)

*These dialysis treatments are time consuming and have lately become difficult for Carlisle to
tolerate. In the wake of this appeal, Mr. Carlisle’s doctor switched him to peritoneal dialysis.
This process is accomplished at home, five times daily. (Motion to Suspend Further Execution
___of Sentence Pending Appeal to the Supreme Court of Ohio, filed on August 27, 2010, Exhibits
I1, and IIT) Peritoneal dialysis requires the patient to follow a strict aseptic technique, a
clean/safe place to store supplies, and a quict clean room to undertake the dialysis. (See, 8/27/10
Motion, Ex. III} If the Eighth District’s decision to reverse the sentencing modification is
reversed, Mr. Carlisle will go to prison. There, he will undoubtedly have difficulty continuing
with the peritoneal dialysis he currently self-administers.

‘ 5



Mr. Carlisle explained that as long as he remained in the community, as opposed to State
custody, the medical costs would be covered by a combination of Medicare and Aetna (private)
insurance. Once imprisoned, however, that medical coverage would be lost. (Motion to Modify,
p- 3) Under the circumstances, not only would the state be forced to assume the burden of
providing and delivering Mr. Carlisle’s medical treatment, it would also be obliged to pay for it.
(Baker, Michael, The Catalyst, Medicare May Help those with Kidney Ailments, Univ. South
~ Carolina, 2/12/09) | |

When the court deterrnine;d that community control sanctions were more appropriate than
the three-year prison term it originally imposed, the court acknowledged that the offense was
serious. Nevertheless, the court resolved that other considerations weighed in favor of a
pﬁnishment that did not involve a prison term:

This is a discretionary sentence, and I feel that based on all the facts that I have

heard here, the worsening of the defendant’s condition, and while it is not the

only factor that I considered, the State and local resources are important because

we need to preserve them for those serious crimes that the Court feels where the

defendants cannot be out on the street.

We know they are cutting budgets everywhere. Not only in the County but on a
state-wide level. And the costs in this situation are going to be astronomical.

(Tr. 17-18) The court also noted that Mr. Carlisle did not pose a future threat to the community,
and fhat he would have no contact with children under the terms of the order, and that he would
be amply supervised by probation and sheriff’s department as a sex offender. (Tr. 17-18)

Based on all of the evidence pfesented, including Carlisle’s worsening condition, and the
costs of assuming his medical treatment while incarcerated, the court imposed a five-year term
rbfrcghrlrrnrunity control sanctions under Supervision of the adult probation department with

numerous conditions.



State Appeal and Subsequent Proceedings

The state appealed and, on July 22, 2010, the Eighth District Court of Appeals reversed
the trial court’s decision to modify the sentence. Relying on this Court’s decision in State ex rel.
Special Prosecutors v. Judge, Court of Common Pleas (1978), 55 Ohio St.2d 94, that court
concluded that -

Once a notice of appeal from a judgment is filed, the trial court is divested of

jurisdiction and can only take action in aid of the appeal. And when an appeal has

been decided and a mandate is issued ordering a sentence into execution, the

mandate rule requires execution of the sentence.
State v. Carlisle, 2010 Ohio 3407, p. 21.

On October 28, 2010, the Eighth District denied Mr. Carlisle’s motion for rehearing en

banc. This Court accepted jurisdiction over this case on March 2, 2011. The trial court has

continued the previously issued sentence suspension, while this appeal is pending.



LAW AND ARGUMENT

Proposition of Law:

This Court’s holding in Special Prosecutors does not divest the trial court of its
Jurisdiction to modify a sentence that has not yet been executed even if the sentence
modification occurs following the direct appeal.

A trial court has the authority and discretion, consistent with the applicable law and the
facts of the case, to modify a defendant’s éentence and impose a new one before execution of
that sentence has commenced. State v. Ballard (1991), 77 Ohio App. 3d 595, 596. As a general
rule, the execution of a criminal sentence commences when a defendant has been sentenced to a
term of imprisonment and the defendant has been delivered to a penal institution of the
executive branch. State v. Addison (1987), 40 Ohio App.3d 7, 530 N.E.2d 1335. Thus, once a
defendant has been delivered into the custody of the penal institution in which he is to serve his
sentence, a trial court’s authority to suspend or to modify a sentence is limited to fhose instances
specifically provided by the General Assembly. State v. Gilmore (Apr. 6, 1995), Cuyahoga
App. No. 67575, 1995 WL 168748.

This position has been universally adopted by every district court of appeal that has
addressed the issue. See, e.g., State v. Cossack (2009), Mahoning App. No. 08 MA 161, 2009
WL 1915139 (7" District) : State v. Evans (2005), 161 Ohio App.3d 24 (4th District); State v.
Hundzsa (2008), Portage App. No. 2008-P-0012, §25 (1 1" District); State v. Addision (1987),
40 Ohio App.3d 7 (10th District); State v. Pfﬁnkert (2009), 186 Ohio App.3d 408 (2™ District);
State v. Lambert, Richland App. No. 03-CA-65, 2003-Ohio-6791, 9§ 14 (5" District); State v.

- Carr-(2006), 167 Ohio App.3d 223,93 ,(3“‘ District); State v. Garretson (2000), 140 Ohio

App.3d 554 (12" District).



In fact until the Eighth District’s opinion, no district court of appeals had reached a
contrary conclusion. It is absolutely true that, absent statutory authority to the contrary, a court
loses jurisdiction to modify the sentence once it is put into execution. That authority is
circumscribed by law, because, “[o]nce a Defendant has been delivered into the custody of the
penal institution in which he is to serve his sentence, a trial court's authority to suspend or to
modify a sentence is limited to those instances specifically provided by the General Assembly.”
Gilmore, supra. But that circumscription limits and guides the trial court’s sentencing
discretion in important and necessary ways.

When it reversed the trial court’s modification of Mr. Carlisle’s sentence, the Eighth
District acknowledged the well-settled notion that a trial court retains jurisdiction to modify a
sentence until it is put into execution. Nevertheless, it also concluded that

Once a notice of appeal is filed, however, the trial court is divested of jurisdiction and

can only take action in aid of the appeal. And when an appeal has been decided and a

mandate is issued ordering a sentence into execution, the mandate rule requires execution

of the sentence. The only applicable exception to the mandate rule is when "extraordinary
circumstances" exist that would render the appellate mandate void or otherwise
imperfect. But an extraordinary circumstances exception is not intended as a means of
second-guessing a sentence that has been affirmed on appeal and ordered into execution
by mandate of a superior court.
Carlisle 11, 2010 Ohio 3407, 4 47. In so holding, the Eighth District created a new rule that 1}
invades a function - customarily reserved to the trial court — to impose a fair and proper
sentence based on the unique characteristics of the case and the offender; and 2) forces the
defendant to chose between seeking a sentence modification and appealing the validity of his
conviction.

~ The Eighth District concluded that its holding was necessary because, by affirming Mr.

Carlisle’s conviction on direct appeal, it resolved all matters within the scope or compass of the



judgment. Therefore, according to the Eighth District, even though Mr. Carlisle’s sentence has
not been put into execution, any modification to it wés barred by the principles of res judicata,
the mandate rule, e!nd this Court’s holding in State ex rel. Special Prosecutors v. Judge, Court
of Common Pleas (1978), 55 Ohio St.2d 94, 97. As discussed further below, this reasoning is
flawed in several respects.

Res Judicata Does Not Bar the Modification

Res judicata did not preclude the trial judge from modifying Mr. Carlisle’s sentence,
because the sentencing issue that prompted him to seek the modification was driveﬁ by
infformation outside the trial court record and was not addressed on direct appeal.

Under the dqctrine of res judicata, a final judgment of conviction bars a convicted
defendant from raising and litigating (except on direct appeal) any issue that was raised or could
have been raised by the defendant at his trial. State v. Steffen (1994), 70 Ohio St.3d 399, 410;
and State v. McGee, Cuyahoga App. No. 89133, 2007 Ohio 6655. The doctrine is intended to
preclude a defendant who has had his day in court from seeking a successive review on that
same issue. In so doing, res judicata promotes the principles of finality and judicial economy by
preventing endless relitigation of an issue on which a defendant has already received a full and
fair opportunity to be heard. State v. Saxon (2006), 109 Ohio St.3d 179, 181.

When the Eighth District affirmed Mr. Carlisle’s convictién on direct appeal, it did not
address in any fashion, the three year sentence imposed. If this issue could have been raised - but

wasn’t, then res judicata would have applied. The issuc here, however, was not ripe.
challenged on appeal. Since Mr. Carlisle did not challenge his sentence, the court resolved that

10



he was not entitled to later seek its modification. That conclusion, however, assumes that the
information surrounding Mr. Carlisle’s medical care and its attendant exorbitant costs were part
of the record. They were not.

It is true that the trial court suspended the execution of Mr. Carlisle’s sentence shortly
after the sentencing hearing due to concerns about Mr. Carlisle’s health. It is also true that the
trial court was aware that Mr. Carlisle’s kidneys had failed while awaiting trial in County Jail. It
is not true, however, that the trial court, Mr. Carlisle, or his counsel at the time, had any idea that
the costs of his ongoing medical care would become so onerous. Moreover, the sentence itself,
three-years imprisonment for kidnapping and GSI, was not contrary to law. Realistically, based
on the record at the time, Mr. Carlisle had no real basis for challenging that sentence.

By the time Mr. Carlisle had completed his direct appeal, however, his medical and
financial situation pushed the issue of his medical care to the forefront. On February 18, 2009,
the pressing nature of this problem drove him to seek the modification. Certainly, the financial
records that he supplied in support of the modiﬁcéﬁon were not part of the record before Mr.
Carlisle undertook his direct appeal. Under the circumstances, res judicata principles should not
have operated to bar Mr. Carlisle’s modification. Accord, State v. Jores, Ashtabula App. No.
2001-A-0072, 2002 Ohio 6914, 19 17 and 19 (Res judicata does not bar claims on post
conviction where they are based on new evidence that was not available at the time of trial).

This Court's decision in Special Prosecutors Does not Forbid the Modification of an -
Unexecuted Sentence

In Special Prosecutors, this Court addressed the concern that a post-appeal Crim. R. 32.1
motion to withdraw guilty plea might be used improperly to "affect the decision of [a] reviewing

court." 55 Ohio St. 2d at 98. Accoxrdingly, this Court explained that a trial court lacks jurisdiction
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to grant a motion to withdraw a guilty plea when it would be "inconsistent with the judgment of |
the Court of Appeals affirmance of the trial court's conviction premised upon the guilty plea." /d.
at 97.

Critically, in Special Prosecutors, the court of appeals had explicitly rejected a challenge
to the voluntariness of the defendant's plea. The trial court’s decision to grant the defendant’s
motion to withdraw the plea then followed. Id. at 96. In seeking a writ of prohibition, the State
argued that the trial court had no authority to grant the motion because "the Court of Appeals’
decision on the voluntarinéss of the plea became the law of the case and the trial court was
bound to follow it." fd. This Court agreed.

Mr. Carlisle’s case presents a {fery difference question. Concerns about his healthcare —
his access to it and its attendant costs — prompted him to seck a post appeal motion to modify the
sentence. While Mr. Carlisle’s conviction was affirmed on direct appeal, the sentence itself was
neither challenged nor considered. The trial court’s modification of Mr. Carlisle’s sentence is
not inconsistent with the affirmance of the underlying conviction. The length or severity of Mr.
Carlisle’s sentence, though impliedly part of the conviction and judgment entered against him,
was never within the scope of the appeal. It could not have been, because the justification for its
modification, i.e. Mr. Carlisle’s deteriorating health and the costs of treating it, developed while
the appeal was pending.

Special Prosecutors’ precludes trial courts from taking actions that are directly
inconsistent with specific appellate court rulings. State v. Gaston, Cuyahoga App. No. 82628,

-2003-Ohio 5825, 9f-4-5. The decision was premised-on "the law of the ease doctrine, which-bars

re-litigating issues resolved in appellate decisions." /d. at § 5; see also Hawley v. Ritley (1988),
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35 Ohio St, 3d 157, 160 (citing Special Prosecutors as an example of the law of the case
doctrine). And Special Prosecutors solidly stands for that rule.

On the other hand, even in light of Special Prosecutors, a trial court does, and should,
retain jurisdiction to rule on a host of post-appeal motions, as long as they are predicated on new
or different grounds. Id at 9§ 31. For instance, a trial court has jurisdiction to rule on post-appeal |
motions to reopen a judgment pursuant to Rule 60(B) involving new or different issues. See /d.;
Puls v. Puls, Montgomery App. No. 21029, 2005 Ohio 6839, § 26; Polaris Ventures IV, LTD. v.
Silverman, Delaware App. No. 2005 CA E-11-0080, 2006 Ohio 4138, 4 19. A trial court has
jurisdictioﬁ to rule on post-appeal motions to withdraw a guilty plea as long as it involves a |
different issue. See e.g. State v. Duvall, Cuyahoga App. No. 80316, 2002 Ohio 4574, 19 24-29
(affirming denial of motion to withdraw guilty plea) and State v. Duvall, Cuyahoga App. No.
83107, 2004 Ohio 640, 1(114-5 (reversing denial of subsequent motion to withdraw a guilty
plea).

The same principle applies to post appeal motions secking to modify unexecuted
sentences. Historically and as a matter of policy, a trial court has always been able to resentence
a defendant who has not begun to serve the sentence to a more or less severe sentence without
violating the due process, double jeopardy or any other constitutional consideration. The
jurisdiction to do so stems from that fact that before its execution, a sentence lacks the
constitutional finality of a verdict of acquittal.” United States v. DiFrancesco, (1980), 449 U.S.
117. When it vacated the modified sentence the trial court imposed in Mr. Carlisle’s case, the

__Eighth District unsettled this bright line rule.
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The Mandate Rule Does not Bar the Modification
The Eighth District also concluded that the mandate rule barred the court from

modifying the sentence post appeal. Codified under R.C. 2949.05, the mandate rule provides as
follows: .

If no appeal is filed, if leave to file an appeal or certification of a case is denied, if the

judgment of the trial court is affirmed on appeal, or if post-conviction relief under section

2953.21 of the Revised Code is denied, the trial court or magistrate shall carry into

execution the sentence or judgment which had been pronounced against the defendant.
Acéording to the Eighth District when it affirmed Mr. Carlisle’s conviction on direct appeal, it
issued its mandate, directing the trial court to put the sentence into execution. Therefore, the
Eighth District reasoned, the trial court had no choice but to do so.

| In so insisting, the Eighth District simply assumed that the trial court’s decision to

modify Mr. Carlisle’s sentence was inconsistent with its mandate. Had the sentence been at
issue on appeal, the Eighth District might have been correct. Certainly, the mandate would have
~ barred Mr. Carlisle from returning to the trial court to further fight its interpretation of Ohio
Rape Shield law. That issue and others like it were addressed and rejected by the Eighth
District’s decision affirming his conviction. The scope of that decision, however, did not touch
on Mr. Carlisle’s sentence. Moreover, the trial court did impose a sentence and put it into
execution as the mandate ordered. But the mandate did not order the trial court to impose a
specific sentence. Accordingly, the fact that the trial court imposed a different sentence than the
one originally ordered, does not render it inconsistent with the Eighth District’s mandate.

When Mr. Carlisle filed his motion to modify the sentence, not only had the trial court

not yet put the sentence into execution, but the suspension that the Eighth District imposed had

14



not been lifted. Therefore, under well established legal precedent and practice, the trial court still
had jurisdiction to modify the sentence, without violating the Eighth District’s mandate.

The Modified Sentence was not otherwise Contrary to Law

Mr. Carlisle was found guilty of GSI and kidnapping,” respectively felonies of the third
and first degree. Under R.C. 2929.13(D) there is a presumption in favor of prison for felonies of
the first and second degree.4 This presumption notwithstanding, a court may impose a
community control sanction if it finds 1) such sanction would adequately punish the offénder
and protect the public from future crime; and 2) that the sanction will not demean the seriousness
of the offense. State v. Foster, 109 Ohio St.1, 2006 Ohio 856 at P43; and Stare v. Mathis, 109
Ohio St.3d 54, 2006 Ohio 855, at P27.

Althoﬁgh it did not address this issue directly, resolving the matter largely on
jurisdictional grounds, the Eighth District appeared to discount the notion that community
control sanctions were justifiable in this case. In imposing sentence in this case, the trial court
first écknowledged that it was a serious offense, going on to note —

...the Court has always acknowledged that. This was agéinst a child,
family member, and kind of a chaotic household — in a chaotic household at the
time of the occurrence. So I understand the situation.

This is a discretionary sentence, and I feel that based on all the facts that I
have heard here, the worsening of the defendant’s condition, and while it is not
the only factor that I considered, the State and local resources are important

because we need to preserve them for those serious crimes that the Court feels
where the defendants cannot be out on the sireet.

3 Tt should be noted in this case that even under the State’s version of the case’s facts, the
~*“kidnapping,” was-incidental to the purported GSI.

* At the time of the incident, the version of R.C. 2929.13, and 29207.05 only required the court

to sentence someone convicted of GSI to a term of imprisonment if it was their second sex

offense and the previous offense involved a child under the age of 13. Since this was Mr.

Carlisle’s only conviction, the mandatory provision under R.C. 2929.13(F)(3) is inapplicable.
15



We know they are cutting budgets everywhere. Not only in the County
but on a state-wide level. And the costs in this situation are going to be
astronomical.

And while Ms. Ducoff has properly cited cases, | am not sure any of them
-relate to the situation where the defendant is under this type of treatment and care.
(Tr. 17)

Based on those concerns, which found ample record support, and in light of the court’s
reasonable belief that Mr. Carlisle did not pose a threat to the community, the court imposed five
years of community control. (Tr. 17-18)

When it imposed this sentence, the court had before it the presentence investigation
report prepared previously and all of the other evidence adduced at the original sentencing
hearing — which demonstrated that Mr. Carlisle had no criminal history before this case. It also
had Mr. Carlisle’s detailed medical history and records; a letter from Mr. Carlisle’s doctor; a
compilation lof general cost data for treating end-stage kidney disease; and Mr. Carlisle’s own
recent billing history. Based on this information the court concluded that, while this offense was
serious, the financial cost of imprisoning Mr. Carlisle was simply too great to justify.

The trial court has discretion to impose whatever sentence it deems appropriate to protect
the public and punish the defendant, as long as the sentence does not unnecessarily burden state
or local government resources. R.C. 2929.13(A) and State v. Halgrimson (Nov. 8, 2000), 9th
Dist. App. No. 99CA007389, at 30-31, 2000 Ohio App. LEXIS 5162. In this case, the trial court |
decided that irnprisbnment would overly and unnecessarily burden state resources, and that
community control sanctions adequately punished the offender, and protected the public without

_demeaning the seriousness of the offense. That decision was reasonable based on this record.



The Eighth District also remarked on the heinous nature of this offense, suggesting that
given the crime, prison was required. As the prosecutor did throughout Mr, Carlisle’s trial, the
Eighth District indicated that Mr. Carlisle was overstating his medical condition. Carlisle I1,
34. This record contains no evidence whatsoever to support that cynical assumption.
Admittedly, he has and continues to maintain that his illness renders the underlying abuse
allegations dubious. Ultimately, a jury disagreed. Nevertheless, the trial judge - Who observed
Mr. Carlisle at trial, and watched as his kidneys failed while this trial was pending — could not
have helped but take note that Mr. Carlisle was a very sick man. By casting aspersions on the
trial court’s findings, the Eighth District overstepped its role as a court of review.

M. Carlisle’s medical condition was well documented. While the Eighth District
minimalized the medical concerns, focusing instead on the aggravating nature of the case, those
medical concerns were serious. Mr. Carlisle’s medical care costs ate exorbitant. Notwithstanding
the underlying offense, putting Mr. Catlisle on community control for five years was sufficient
punishment. Mr. Carlisle, who is now 63 years old, has lost much of his family due to this case.
He must report to his probation officer and the sheriff routinely. Under the terms of his sentence
he can have no contact, not even supervised contact, with any child, including his grandchildren.

The balance of his time is spent traveling back and forth to doctors and medical
technicians for medical treatment. The trial court found this punishment adequate without
demeaning the offense, notwithstanding the presumption of imprisonment. Accord, State v.
McLaughlin, Crawfofd App. No. 3-06-19, 2007 Ohio 4114, citing Foster, supra, at ] 43; and

—State-v—Williams, 2008 Ohio 2808 (trial court was within its jurisdiction to impose community

17



control sanctions where defendant pled guilty to involuntary manslaughter and aggravated
robbery).

While he remains on community control, Mr. Caﬂisle’s current medical care, as
expensive as it is, is paid for by private insurance, which costs the state nothing. While the
offense of conviction in this case is obviously a scrious onge, Mr. Carlisle is not violent and ﬁot
likely to re-offend. He has been out on bond for more than four years without any indication that
he poses a risk to the community. The trial court weighed the costs against the risks and
concluded that a sentence of imprisonment was not worth the incredible financial burden on the
state. The Eighth District was wrong to reverse that decision.

CONCLUSION

In light of the fore going, Defendant-Appellant Jack Carlisle asks that this Court reverse
the Eighth District’s opinion, within which it reversed the trial court’s decision to modify his
unexecuted sentence of three years imprisonment to five years of cBmmunity control.

Respectfully submitted,

2 A b

Erika B. Cunliffe, Asst. Public Defender
Counsel for Defendant-Appellant
Jack Carlisle
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ERIKA B. CUNLIFFE
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Lawriter - ORC - 2949 (2 Exscution of the sentence or judgment suspended ' _ Page 1 of'l

2949.02 Execution of the sentence or judgment
suspended.

{A) If a person is convicied of any ballable offense, including, but not limited to, a violation of an
ordinance of a municipai corporation, in a municipal or county court or in a court of common pleas and
if the pekson gives to the trial judge or magistrate a written notice of the person’s intention to file or
apply for leave to file an appeal to the court of appeals, the trial judge or magistrate may suspend,
subject to division (A)(2)(b} of section 2933.09 of the Revised Code, execution of the sentence or
judgmént imposed for any fixed time that will give the person time either to prepare and file, or to
apply for leave to file, the appeal. In all bailable cases, except as provided in divigion (B) of this
section, the trial judge or magistrate may release the person on bail in accordance with Criminal Rule
46, and the bail shall at least be conditioned that the person will appeal without delay and abide by the
judgment and sentence of the court. :

(B} Notwithstanding any provision of Criminal Rule 46 to the contrary, a trial judge of a court of

common pieas shall not release on bail pursuant to division (A) of this section a person who is

convicted of a ballable offense if the person is sentenced to imprisonment for life or If that offense is a

violation of section 2903.01, 2903.02, 2903.03, 2903.04, 2903.11, 2905.01, 2905.02, 2905.11,

2907.02, 2909.02, 2911.01, 2911.02, or 2911.11 of the Revised Code or is felonious sexual
. penetration in violation of former section 2907.12 of the Revised Code.

{C) If a trial judge of a court of common pleas is prohibited by division (B) of this section from
releasing on bail pursuant to division (A) of this section a person who is convicted of a ballable offense
and not sentenced to imprisonment for life, the appropriate court of appeals or two judges of it, upon
motion of such & person and for good cause shown, may release the person on bail In accordance with
Appellate Rule 8 and Criminal Rule 45, and the bail shalt at [east be conditioned as described in division

(A} of this section.

Effective Date: 09—03—1996

http://codes ohio.gov/iore/2949.02 _ 5/12/2011
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2849.03 Further suspension of sentence.

If a judgment of conviction by a court of common pleas, municipal court, or county court is affirmed by
a court of appeals and remanded to the trial court for execution of the sentence or judgment imposed,
and the parson so convicted gives notice of his intention to file a notice of appeal to the supreme court,
the trial court, on the filing of a motion by such person within three days after the rendition by the
court of appeals of the judgment of affirmation, may further suspend, subject to division (A)(2)(b) of
section 2953.09 of the Revised Code, the execution of the sentence or judgment imposed for a time
sufficient to give such person an opportunity to file a notice of appeal to the supreme court, but the
sentence or judgment imposed shall not be suspended more than ‘thirty days for that purpose.

Effective Date: 03-17-1987

http://codes ohio.gov/ore/2949 03 5/12/2011
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2949.05 Execution of sentence or judgment.
If no appeal Is filed, if leave to file an appeal or certification of a case is denied, if the judgment of the
trial court is affirmed on appeal, or if post-conviction relief under section 2953.21 of the Revised Code

Is denied, the trial court or magistrate shall carry into execution the sentence or judgment which had
been pronounced against the defendant,

Effective Date:; D3-17-1987

http://codes.ohio.gov/ore/294% 05 5/12/2011
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2953.09 Execution of the sentence or judgment
suspended.

(A)(1) Upen filing an appeal In the supreme court, the execution of the sentence or judgment impased in
cases of felony Is suspended. )

(2)(a) If a notice of appeal Is filed pursuant to the Rules of Appeliate Procedure by a defendant who is
convicted in a municipal or county court or a court of common pleas of a felony or misdemeanor under
the Revised Code or an ordinance of a municipal corporation, the filing of the notice of appeal does not
suspend execution of the sentence or judgment imposed. However, consistent with divisions (A)(2)(bY,
(B), and (C) of this section, Appellate Rule 8, and Criminal Rule 46, the municipal or county court, court
of common pleas, or court of appeals may suspend execution of the sentence or judgment imposed
during the pendency of the appeal and shall determine whether that defendant is entitled to bail and the
amount and nature of any bail that is required. The bail shall at least be conditioned that the defendant
will prosecute the appeal without delay and abide by the judgment and sentence of the court.

(b)(i} A court of common pleas or court of appeals may suspend the execution of a sentence of death
imposed for an offense committed before January 1, 1995, only if no date for execution has been set by
the supreme court, good cause is shown for the suspension, the defendant files a motion requesting the
suspensien, and notice has been given to the prosecuting attorney of the appropriate county.

(i) A court of common ;:}Ieas may suspend the execution of a sentence of death imposed for-an offense .
committed on or after January 1, 1995, only if no date for execution has been set by the supreme court,
good cause is shown, the defendant files a motion requesting the suspension, and notice has been given
to the prosecuting attorney of the appropriate county.

(m) A court of common pleas or court of appeals may suspend the execution of the sentence or judgment
imposed for a felony in a capital case in which a sentence of death is not imposed only if no date for
execytion of the sentence has been set by the supreme court, good cause is shown for the suspension,
the defendant files a motion requesting the suspension, and only after notice has been given to the

prosecuting attorney of the appropriate county.

(B) Notwithstanding any provision of Criminal Rule 46 to the contrary, a trial judge of a court of common
pleas shall not refease on bail pursuant to division {A)(2){a} of this section a defendant who is cenvicted
of a bailable offense if the defendant is sentenced to Imprisonment for life or if that offense is a vioiation
of section 2903.01, 2903.02, 2903.03, 2903.04, 2903.11, 2905.01, 2905.02, 2905.11, 2907.02,
2909.02, 2911.01, 2911.02, or 2611.11 of the Revised Code or is felonious sexual penetration in
violation of former section 2907.12 of the Revised Code,

(C)-1f a trial judge of a court of common pleas is prohibited by division (B) of this section from releasing
on bail pursuant to division (A){2)(a) of this section a defendant who is convicted of a bailable offensa
and not sentenced to imprisonment for life, the appropriate court of appeals or two judges of it, upon
motion of the defendant and for good cause shown, may release the defendant on bail in accordance ,
with division (A)(Z) of this section.

Effective Date: 09-03-15%6

http://codes.ohio.gov/orc/2853 09 5/12/2011



IN THE SUPREME COURT OF OHIO' Ok wﬁ%@z

STATE OF OHIO
PlaintiffwAppellee‘ ' :
. : 1@ 215
JACK CARLISLE : On Appeal from the -
o - Cuyahoga County Court of
Defendant-Appetant : Appeals, Eighth Appellate
. ' District 93266
NOTICE OF APPEAL OF APPELLANT JACK CARLISLE
COUNSEL FOR APPELLEE: COUNSEL FOR APPELLANT:
WILLIAMD.MASON,ESQ. ~ ROBERTL. TOBIK, ESQ.
. Cuyahoga County Prosecutor CUyahoga County Public Defender
Justice Center - 9th Floor
1200 Ontario Street BY: ERIKA CUNLIFFE, ESQ.
Cleveland, OH 44113 : # 0074480

(216) 443-7730 . Assistant Public Defender
: 310 Lakeside Avenue, Suite 200
Cleveland, Ohio 44113
(216) 443-7583

CLERK OF COURT
_SUPREME COURT OF OHID




NOTICE OF APPEAL OF APPELLANT

Appeliant, hereby gives notice of appeal to the Supreme Court of Ohio from the -judgment
of the Cﬁyahoga County Court of Appeals, E1ghﬂ1 Appellate District, entered in Court of Appeéls
case No. 93266 on July 22, 2010 and journalized (following its denial of Carlisle’s Motion for
Rehearing Iin Banc) on October 28, 2010.

This case involves a felony, raises a substantial constitutional question, and is one of public

or great general interest.

Respectfuﬂy submitted,

é:é /, gé/ﬁdﬂél"?}L
ERIKA CUNLI ESQ.

Counsel for Appellant

CERTIFICATE OF SERVICE |

A copy of the foregoing Notice of Appeal was served upon William D. Mason, Cuyahoga
Comty Prosecutor, The Justice Center - 9th Floor, 1200 Ontario Street, Cleveland, OH 44113 on

this 13™ day of December, 2010.

M ﬁ«w//gg [ApHIOEE T3
ERIKA CUNL ESQ.
Counsel for Appeliant



Court of Appeals of Ghio

EIGHTH APPELLATE DISTRICT
COUNTY OF CUYAHOGA

JOURNATL ENTRY AND OPINION
No. 93266

STATE OF OHIO

 PLAINTIFF-APPELLANT

JACK CARLISLE

DEFENDANT-APPELLEE

| JUDGMENT:
REVERSED AND REMANDED

Criminal Appeal from the
Cuyahoga County Court of Common Pleas
Case No. CR-481858 |
BEFORE: Stewart, J., Kilbane, P.J., and Blackmon, J.

RELEASED: July 22, 2010

W ALIZED: S | CcA93266
JOURNALIZED: JUL 332018 ERIKA B. CUNLIFFE

| ASSISTANT PUBLIC DEFENDER
310 LAKESIDE AVENUE

SUITE 200

ALEVELAND OH 44113



A , -1+
ATTORNEYS FOR APPELLANT

William D). Mason
Cuyahoga County Prosecutor

BY: T. Allan Regas

Assistant County Prosecutor
The Justice Center

1200 Ontario Sireet, 8th Floor
Cleveland, OH 44113

ATTORNEYS FOR APPELLEE

Robert L. Tobik
Cuyahoga County Public Defender

BY: Erika B. Cunliffe

Agsistant County Public Defender
310 Lakeside Avenue, Suite 200
Cleveland, OH 44113

CUERALDE FUZRST
T GR THE CCURT OF APPidls

f N 5 11 -



MELODY J. STEWART, J.:

Following the affirmance of defendaﬁt»,appeﬂee dJack Carlisle’s sentence
on direct appeal, the trial court modiﬁéd histhree-year senténce for kidnapping
and gross sexual imposition to a five-vear term of community control, The court
6rdéred the modification due to a change in circum.stances with Carlisle’s
' -};'Léalth. The state of Chio appea};s from the seﬁtence modification, arguing thaf
the court lacked jurisdietion to modify a sentence that had beén affirmed on
direct appeal and fhat the court in any event failed to justify the modification
as required by law. |

I

A iufy found Carlisle guﬂty of kidnapping ;and gross sexual imposifion,.
The victim was his six-year-old foster child. The court sentenced Carlisle to
: concﬁrrent three-year terms for both counts and continued Carlisle’s bond
' peglding his appeals. We affirmed Carlisle’s conviction in 2008. See State v..
Carlisle, 8th Dist. No. 90223, 2008-Ohio-3818. The Ohio Supreme Court
de(:l_ixied to hear his appeal. State . Carliéle, 120 Ohio St.3d. i508,
2009~Ohi0-361, 900 N.E.2d 624.

Before the trial court could take any action to revoke Carlisle’s appellate

“bond following the exhaustion of his direct appeals, Carlisle filed a motion to

reconsider and modify his sentence to a term of community control. He sought



.

modification for health reasons, claiming that he suffered from “an array of -

chronic life threatening illnesses, includjﬁ_g end stage kidney failure, congestive
heart failure, coronary artery disease, and diabstes” and'argued that a three-
yéar sentence might well prove_to be “a deéth sentence” given his diminishing
health. He offered evidence showing that he received kidney dialysis three

times per week, paid for by a combination of private health insurance and

Medicare. A prison term, he suggested, would cause him to lose that coverage, -

requiring the state to pay his rather substantial medical costs during the term

of his inéarceration.. Given his infirmity and the iowlikelihbod of reoffehding,

Carlisle maintained that his incarceration would impose an undue financial .

burden on the state.
The state opposed the motion, arguing that most of Carlisle’s medical

conditions preexisted the commission of his crimes and that community controel

would allow him to benefit from his inedical condition. It noted the age of

Caﬂisle’s victim and cited to expert testimony at trial showing that Carlisle
had, in any event, petentially exaggerated the scope of his probléms” For
example, Carlisle claimed that he was impotent becatise ofhis medical condition
yet the state offered evidence to show the presence of semen on his trousers,
- Lhus,z:eﬁu.ting_his,claim. _On that basis ,,,,it,axgrvﬁﬁ(thgtarlighiel:senienca ,w:o,ui&

demean the sericusness of the offense.

i .
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The court conducted a hearing on the motion and considered billing
statements from Carlisle’s health insurance company. Carligle’s attorney told
the court that she wished to “underscore the fact that this [métion to modify
sentence] is really about Mr. Carlisle’s health.” She noted that since he
committed his crimes, he began suffering from end stage kidney disease and
said that hls dialysis cost between $25,DOO and $30,000 per month exclusive of
do:ﬁtofs visits and tests. |

The court acknowledged that Carlisle committed a very sérious offense
;md had served 278 days in jail, .but posed no future threat to the community
or the vietim. The court also found that Carlisle’s “WOrséning” condition would
lead to financial costs that presumably outweighed any need for punishment:

“‘Wg knofv they are cutting budgets everyw};liere‘. Not only in the County
but on a state-widé level. And the costs in this situation are going to be
a_stron{}mical"” |

Findi.ng that community control would adequately protect the public and
would not demean the seriousness of Carlisle’s offenses, the court medified his
sentence to a term of five years of supe.rviseld community control.

I

The state first argues that the trial court lacked jurisdiction to modify a

sentence that had been affirmed on appeal and that modification of the sentence
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was barred by principles of res judicata. These arguments raise interconnected

questions concerning the court’s authority to modify a sentence and whether a
post;appe al modification of a sentence that has been affirmed on appeal
-conflicts with a direct mandate of this court.
_ . A

As a general proposition, a court has no authority to reconsider its own
valid final judgments. Brook Park v. Necak (1986), 30 Ohilo Apde 118; 120,
506 N.E.2d 936. In criminal cases, a'jrudg.ment is not congidered final until the
sentence ‘has been ordered into execution. In State v. G'arr'etson (2000), 140

Ohio App.3d 554, 558-559, 748 N.E.2d 560, the court of appeals stated:

“In Columbus v. Messer (1982), T Ohio App.3d 266, 7 OBR 347, 455

N.E.2d 51Q, the Court of Appeals for Frén.klin Couhty addressed the question
~ of exactly when ther execution of the sentence has begun: ‘Where the full
sentence involves imprisonment, the execution of the éentence 15 commenced
wﬁgn the defendant is delivered from the temporary detention facility of the
judicial branch to the penal institution of the executive branch. (Emphasis
added.) As a result, a trial-céurt does not have jurisdiction to modify a valid

sentence of imprisonment once imprisonment has begun. Should a trial court

“retain jurisdiction to modlfy an otherwise valid sentence ‘the defendant would



5.
have no assurance about the punishment’s finality’ Brook Park v. Necak
(1986), 30 Ohio App.3d 118, 120, 30 OBR 218, 220, 506 N.E.2d 936, 938

In other words, a eriminal judgment is not final and the court retains the
authority to modify the sentence until the defendant is delivered to a penal
j,nstitution to start serving a sentence. The court granted Carlisle appellate
bond fhrbughout the appeals process, and he remained on bénd at the time he
filed his motion to modify his sentence. At no point had his sentence been
ordered into execuﬁon with his delivery to a penal institution, so the court had
jurisdiction toaddress the moﬁén to modify sentence. See Statev. Dawkiné, 8th
Dist. No. 88022, 2007-Ohio-1006, at J7. |

| B

Even though the court had the authority, in the abstract, to modify
Carlisle’s sentence bepause he had not yet been delivered to a prison facility to
begin serving his sentence, we must consider the effect of our affirmance of his
direct appeal. The state argues that regardless of whether the sentence had

been ordered into execution, the court lacked authority to modify Vthe sentence
because it was éfﬁrmed on direct appeal b§ this court. It cités to State ex rel,

Spectal Prosecutors v. Judge, Court of Common Pleas (19778), 55 Ohio St.2d 94,

'The finality of a criminal case for purposes of modifying an order is separate
and distinet from a final, appealable order under R.C. 2505.02.
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97, 378 N.E.2d 162, for the proposition that a judgment of a reviewing court is
“controlling upon the lower court as to all matters within tﬁe compass of the
judgment.”
Principles of res judicata state that “[a} valid, final fudgment rendered

upon the merits bars all subsequent actions based upon any claim arising out

 of the transaction or occurrence that was the subject matter of the previous

action.” Gravav. Parkman Tiwp., 73 Ohio St.3d 379, 1995-Ohic-331, 653 N E.2d
_ 226, syllabus, These pﬁnciples ap_ply to appellate review, and state that “issués
that cqu}d have been raised on direct appeal and were not are res judicata and
: noﬁ subject toreview in subseéu_ent proceedings.” Statev. Davis, 11 9 Ohio $t.3d
422, 2008-Ohic-4608, 894 N.E.2d 1221, at 6.

For purposes of appellate review, res judicata iﬁcorpcrates two separate
: V'dOCtrines: the law of the case and the mandate rule. The “law of the case” is a
- judicially crafted policy that “expressesthe practice df courts generaﬂy. torefuse
to reopen what has been decided, [and 1s} not a limit to their power.” Messenger
| v. Anderson (1912), 225 11.8. 436, 444, 32 8.Ct, 739, 56 L.Ed. 1152. As such, law

of the case i3 necessarily “amorphous” in that it “directs a court’s discretion,”

but does not restrict its authority. Arizona v. California (1883), 460 U.8. 605,

- 618, 103 S.Ct, 1382, 75 L.Ed.2d 318. It is a rule of praCtiée that is not

o



-
considered substantive, but merely discretionary. Hopkins v. Dyer, 104 Ohio
St.3d 481, 2004-Ohio-6769, 820 N K.2d 329, at §22.

The law of the case is not to be confused with the _“maﬁda’ce rule” An
appellate manldate worlks in two ways: it v:e sts the lower court 4011 remand with
jurisdiction and it gives the lower court on remand the authority to render
judgment cox_lsistent with the appellate coﬁrt’s judgment. Under the “mandate
rule,” a lower court must “carry the mandate of the uppef court into eﬁec'ution
| “and not consider the (iuestions which the mandate 1aid at rest.” Sprague v.

" Ticonic Natl. Bank (1839), 307 U.S. 161, 168, 59 S.Ct,. 777,; sée, also, Stateexrel. -
Cordray v. Marshall, 123 Ohio St.3d 229, 2009-Ohio-4986, 915 N.E.2d 633, at
.1T32 {“We have expressly held that the Ohio Constitution does not grant to a
~court of common pleas jurisdiction to review a prior mandate of a court of
appeals”). The lower court may, however, rule on jssues left open by the
méndate., Id. But when the mandate leaves nothing left to decide, the lower
court is bound to execute it. Id. We have stated that the mandate rule
“pro\}ides that a lowef court on remand must implement both the letter aﬁd the
spﬁit of the appeﬂaﬁe court’s mandate and may not disrggarci the explicit
directives of that court.” Siate v. Larkins, 8th Dist. No. 858'?7 , 2006-01110-90,

at §31.

A~ 10
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In criminal cases, the mandate rule is set forth in R.C. 2949.05, which
‘ Sﬁates:

“If no appeal is filed, if leave to file an appeal-or certification of a case is
denied, if the judgment of the trial court is affirmed on appeal, or if
post-conviction relief undet section 2953.21 of the Revised Code is denied, the
trial court or malgi.strate shall carry into execution the sentence or judgment
which had been pronounced against the défendant..”

- Likewise, App.R. 27 states in part: “A coﬁrt of appeals may remand its
final decrees, judgments, or orders, in cases brought before it on appeal, to the
COIHrt or agency below for specific or general eﬁecution thereof, or to the court
below for further proz_:eeding's therein.” Pursuantto Api).R;. 27, this co‘urﬁ i8sues
a special mandafe in all of its decisions, Whether civil or criminal: In dur
opinion affirming Carlisle’s éonvictioﬁ. and sentence, we gave the following
mandate:

“Tt is ordered that a special mandate be sent to said court to carry this
judgment into execution. The defendant’s cénviction having been affirmed, any _
bail pending appeal‘ is terminated. Case remanded to the trial court for
 execution of sentence.” |
Our n:fand*ﬁe specifically ordered the trial court to exetute*@éxrhsie’s

sentence. Both the letter and spirit of the mandate required the court to

A - 11
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execute Carlisle’s sentence; that is, remand him to a penal institution. By
modifying Carlisle’s sentence, the .court did not execute .the sentence and
therefﬂre failed to obejf our mandate. See State v. Craddock; 8th Dist No.
91766, 2009-Ohio-1616, at §15.

Iﬂreachﬁng this conelusion, we note that our decision to stay execution of
senteﬁce and grant Carlisle’s motion for bond pending appeal to the tho
Supreme Coﬁrt did not affect the validity of our mandate. As a general ruie, the
the ti-ial court is divested of jurisdiction when an aﬁpeal is taken, except to take
, éctionin aid of the appeal. See Special Prosecuiors, 55 Ohio St.2d at 97. Our
OIdéf staying execution of our mandate orde—ring Carlisle’s sentence into
 execution had no affect on the validity of our mandate, The mandate remained
in full force and effect - our stay simply deiayed execution of the mandate
pending appeal. The trialcourthad no_authoﬁty to epuntermand our mandate,
even if that mandéterhad been stayed pending further appeal to the supre;:ue
courtll.

o

There ig an exception to the law of the case doctrine for-extraordinary
circumstances, such as an intervening decision by a superior court. Nolan v.
" Nolar (1984), 11 Ohio 8t.3d 1, 5, 462 N.E.2d 416, The Suijreme c*oﬁrt*ﬁas*no‘t

defined the term “extraordinary circumstance ¢” in thisinstance, so we give that

A-12
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term its plain meaning as something exceptional in character, amount, extent,

or degree. Given the very strong requirement that a lower court follow the

mandate of a superior court, we think that a deviation from an appellate

mandate can only occur when. .external circumstanées have rendered that
mandate void or moot. For example, the basis cited in Nolan as an exception
to ti‘l@ law of the case doctriné — an “intérvening decision by a superior court”
— i one that would plainly supersede an aﬁpellate mandate. This is because
supreme court decisions are binding and no lower couré is :entitleti to deviate
from them, even 1f ‘the mandate of an intermediate court was fo require
otherwise. Thacker v, Bd. of Trustees of Ohio (1971), 31 Ohio App.2d 17, 21, 285
N.E.2d 380. |

Carlisle’s motion_to modify his sentence was base.dl on two factors: his
medical coﬁdition and the cost of providing his treatment while imprisoned. He
claimed to have a “debilitating i]lness” that réquired dialysis and left his
prognosis “questionable.” He further claimed that the cost of his medical
treatmént would place an undue burden on state resources given the very low
likelihood of ham he posed to the public.

Carlisle’s medical condition did not constitute an extraordinary
circumstance justifying modification of his sentence n the face of our mandate

on appeal. Nor did his medical condition serve to vitiate this court’s mandate.

A - 13
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In fact, Carlisle’s medical condition was known to the court montlhs in advance
of his sentencing: a November 2008 pretrial order reducing Carlisle’s bond
noted that he was “pw;esen’;ly underg'oing dialysis three times weekly.” The
court imposed a tﬁree-year sentence déspite knowing that Carlisle had beenin
renal failure. Plainly, the court did not consider Carlisle’s need for dialysis at
thé time of sentencing:to be a debilifating medical éondition sufficient to rule
out a prison term.

Carlisle offered nothing in hisr ﬁnoﬁon to modify sentence that would
suggest that his condition had significantly deterioraf:ed from the time of
: sentenciﬁ-g to the time of his motiqn.. The most current of t}ie medical records
'submitte.d with the motion were from March 2008. A doctor’s progress note on
Carhsle’s medical condition described Carlisle as well-developed, well-
norurished,' not in apparent distress, alert, cogent, and without a. foul or
~ unpleasant smell associated with kidney failure. The doctor further noted that
Carlisle’s medical history showed him “doing well at HD [hemodialysis]” and
i}is “dialysis going fine.” The note further stated that Carlisl_e haci no chest pain
or shortness' of breatﬁ” The note concluded b:y stating: “Patient is stable on
hemoldialysis and plan is to continue current treatment approachl.]”

The March 2008 progress note was cousistent with an October 2007

progress note that stated Carlisle’s medical history as “overall doing well, no

A - 14
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problems with dialysis” The note indicated that Carlisle bad no complaints éf
chest pain or shortness of breéth} and that he had good energy and had been
ea_tiilg well.

The court heard no evidence to con;cradjct the medical records offered with

the motion to modify the sentence. While Carlisle undeniably suffers from very

serious medical conditions, those conditions, with the exception of his dialysis, -

| prédated his crimes. And the record plainly shows that the court knew at the
time it originally imposed sentence that Carlisle had been receiving dialysis.

The only eviderce in the record at the time of the hearing showed that Carlisle

‘remained stable on dialysis. Indeed, Carlisle’s motion for release on bond -
pending appeal made no mention of any il health; in fact, the motion

mentioned that he had been employed at the time of his initial inearceration '

that “it is en-tireiy ﬁoss’sible that defendant could immediately re-enter the work
force up'on the decision of this appeal if favorable to défendant..” There was no
evidence to prove a deterioration of his condition sufﬁéient to qualify as an
extraordinary circumstance reQuirin‘g'deViation from our mandate to execute
sentence.

Carlisle’s primary basis for seéking modification of his sentence was that

it would be prohibitively expensive for the state to imprison him. Inhismaotion

he claimed that his dialysis alcne cost at least $51,152 annually and that the
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cost was cufrently borne through a combination of Medicare and private
insurance. At the hearing on the motioﬁ to modify, Carlisle offered statezﬁents
from his health insurer éhowing the cost of dialysis to be between $25,000-
$30,000 per month. He maintained that if imprisoned, thé state would be
~ required to assﬁme the cost of his freatment. Clai;ning to pose no risk of
reoffending due to the court’s refusal to classify him as a sexual predator, he
said that the need to forcefully punish him ?aecame “less vgreighty [ ] when
_coﬁsidered in light of the financial burden of medically cé.ring for him * * *”
The state coﬁceded that it would be expensive to impi';ison Carlisle but
: Said that it was willing to absorb that cost. While notiné that “nothing has
changed except for the economy(,]” it argued that it would otherwise demean
fhé seriousness of Caﬂisie’s offenses to permit him to avoid prison time.

The 'éourt appeared to agree with Carlisle’s claim that his ihcarceraﬁion
would place an undue burden on staté ﬁnéncial resources. It noted that ap-art
~ from the cost of dialysis, the state would be re(jm'r'ed to provide tiansportaﬁon
to dialysis and assign a corrections officer tc monitor Carlisle while he received
treatment. The court acknowledged the seﬁousness of Carhisle’s offenses and
the “Worsening” of hjs medical condition. It then stated thét “while not the only
factor 1 considered,” that state and local resources were iﬁipdrfént"“ﬁécau'sa we

need to preserve them for those serious crimes that the Court feels where [sic]
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the defendant cannot be out on: the street.” It acknowledged that “threy are
cutting budgets eve:rywhere’; and that “the costs iﬁ this situationr are going to
be astz'onomicéll..” Finding that‘ Carlisle, did not pose a threat to the community,
it modified his sentence to community control.

Itistrue that the special medical needs of some inmates make the cost of
their incarceration significantly higher -t.han those of other inmates. The cost
of incarceration can be a relevant factor for the court to consider at sentencing.
See R.C. 2929.13(A) (a “sentence shall not imp;:)se an unnecessary burden on
state or local government resources.”). “.Yet. it is ul}dehiably self-serving for
 Carlisle to seek fo avoid a prison term on the basis that it ﬁfould cost too much
| to incarcerate him. Carlisie has offered evidence to show that his medical
 treatment is extremely costly. But the court was aware of Carlisle’s medical
: :condition at the time it originally sentenced him, and it ordered a prison term
despite knowing of his need for dialysis and, présumably, the substantial costs
associated with that treatment. With no new evidence to show that these costs
had escalated beyond what it had been at i_:he time of the original sentence, the |
cost of Carlisle’s treatment could not have been an extraordinary circumstance
justifying deviation from our mandate to execute his sentence.

Moreover, to the extent that Carlisle’s medical treatment would be a

financial burden to the state, the court was requireti to find that the cost of
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treatment was an “unnecessary” burden. “Just what constitutes a ‘burden’ on
state resourcesis undefined by fhe stétute, butthe plain language suggeststhat
the costs, both economic and societal, shoﬁld not outweigh the benefit that the
people of the state derive from an foender’s mcarceration..” State v
Wahopouloé, 154 Ohio App.3d 450, 2003-0Ohio-5070, 797 N.E.2d 580, at 15. The
trial courts are not required to elevate resource conservation above seriousness
and re_cidivism factors, State v. Wolfe, . Columbiana App. Nb. 03 CO 45,
2004-0Ohio-3044, at 1[ 185, and‘ apart from finailgiial considerations relating to the
burden of incarcerating an offender, “[t]he court must also consider the benefit
" to society in assuring that an offender will not be free to reoffend” Viahopouios,
154 Ohio App,.Sd at 5.

The court found that Carlisle’s curreﬁt medical condition made him no
reasonable threat to the community or the victim’s family, but that conclusion
found no support in the record. The staté corractly notes that apart from a need
for dialysis that arose after the offense ﬁad been committed, the bulk of
Carlisle’s physical maladies were manifest prior to the commission of _his
'crimels.( Those maladies did not deter his actions. And it bears noting that
Carlisle himself overstated his medical conditioﬁ when first questioned by
claiming that his medical condition had for years left him impotent — his wife

contradicted that claim by saying that they engaged in intercourse several
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months earlier. The presence of semen on pants worn by Carlisle on the night

of the offense appeared to remove all doubt about his impotency. Tellingly,

Carlisle did not reassert a claim of impotence as proof of his inability to reoffend

for purposes of his motion to modify his sentence, and none of his medical

records showed any complaint of impotence. With the most recent medical

information available to the court suggesting that Carlisle’s condition remained -

stable on dialysis, the court’s conclusion that Carlisle pesed no threat to the .

 community lacked a basis in evidence.

We likewise reject Carlisle’s argumént that the court’s refusal to classily

' him asa sexual predator constituted a finding that he was no threat to reoffend
because those findings are conceptually .distinet. A sexual pfedator
claséiﬁcétiori | under former R.C. 2950.01(F) was a finding that clear and
conﬁncing evidence showed that the offender Wés “likely to engage inthe future
- in one or more sexually oriented offenses.” This was a muchr differeﬁt standar&
than the R.C. 2929.11{A) sentencing factor reQuiring the court to protect the
public from “future crimes of the offend'er[..]” Cf. State v. Futo, 8th Dist. No.
89791, 2008-0Ohio-3360 (rejecting argument that court acted inconéistently by
ordering offender to serve mandatory maximum sentences consecutively despite

refusing to classify hlm as a sexual predator).

A - 18
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Firﬁ_ally, o the extént that Carlisle’s need for treatment while imprisoned
would impose a burden on the state’s financial resources, there was no basis fér
ﬁndmg that burden to be “unneclessary.\” The prosecuting attorney told the |
court that “the State is willing to absorb the cost” of Carlisle’s incarceration.
This position was entitled to significant weight bc_ecause the prosecuting
attorney is fhe elected representative of the state of Ohio and is entitled to voice
an opinion on behalf of the people of this state. See R.C. 308 08(A).

It requires no citation to ‘authority for the proposition fhat acts of sexnal
‘abuse committed against children are consideréd among the most heinﬂus of
crimes. The current registration requirements for sexﬁal offenders were
motivated by child sexual abuse cases. See Staie v. Williams, 88 Ohio St.3d
513, 516.517, 2000-Ohio-428, 728 N.B.2d 342, “Although Ohio's version [of
Megan’s Law], R.C. Chaptér 2050, does not differentiate between crimes against
children and crimes against adults, recidivism among pedophile offenders is
hjghe'st.” State v. Eppinger, 91 Ohio St.3d 158, 160, 2001-Ohio-247, 743 N.E.2d
881, The current sexual offender registration laws are based on the federal
Adém Waléh Child Protection and Safety Act of _2.006. “The General Assembly’s
stated purpose in enacting the Adam Walsh Act [was] ‘4o provide increased
-protection and security for the state’s residents from persons who have been

convicted of, or found to be delinguent children for committing, a sexually
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oriented offense or a child-victim oriented offense[.],” Adamson v, Sﬁaté, 11th
Dist. No. 2008-L-045, 2009-Ohio-6996, at §93.
~ Carlisle was convicted of commitﬁng an act of gross sexual imposition
against his six-year-old foster child. Our statement of facts in Carlisle’s direct
appeal is as follows:
“K.C. teétiﬁed that Carlisle entered the room, closed the door behind him,

" gat on his bed and told her to come to him, but she continued to watch

television. K.C. testified that Carlisle came over 0 her, picked her up, and

placed her on the bed. K.C. 'testiﬁéd that Carlisle laid her on Ler back, then
fre-ﬁaoved jmis pants, put lotion on his penis, climbed on top of her, and inserted
his penis inside her” Carlisle, 2008-Ohio-3818, at 7.

At trial, the jury heard that Carlisle‘ committed these acts despite
knowing that the victim’s nine-year-old brother had been hiding in the closet
of the‘ v‘ictim’s bedroo_m at the time. Id. at §10 (“Carlisle said ‘get out of the
closet,” but [the brother] remained hidden under some clothes”). So aﬁéx’t from
fhe seripusness of committing an act of sexual abusé with a child less than ten
yvears of age, Carlisle abused his position of trust as a foster parent and
‘molested the victim despite knowing that there was a potential witness in the

closet. Although acquitted of rape charges, medical evidence showed that the
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victim's “entire vaginal area was swollen, severely red and irrit&tedf’ 1d. at
925.

Carlisle was convicted for -commifting very grave acts of sexual abuse
against a child less than teﬁ years of age — acts that society has deemed worthy
of gignificant punishment. As the representative of the peloz}le of Ohio, the
stajte’s desire to bear the cost of Carlisle’s medical care in order to see him
punished for his crime was reasonable.

Moreover, the costs of Carlisie’s imprisonmeﬁt, while potentiéﬂy
| substantial, were Iimited: The court imposed a three-year sentence and noted
during the modification -.procegéings that Carlisle “served 278 days
incarceration in the Coz_mty Jail” With a credit for time held in confinement
pending trial, see R.C. 2867.191, the term of Carhsle’s imprisonment would be
considerably less tha:'n three years. The state could rationally have concluded
- that Cariisle’s imprisonment would not subject tbe state to an indefinite
finaneial burden. |

And even if the state was to change its mind as to post-execution of

sentence about Carlisle’s need for imprisonment due to the cost of his medical
‘care, R.C. 2567.03 creates a mechanism for medical release. The statute allows
“a medical rei*e’asé if the adult parole authority finds the release to be in “the

interests of justice and be consistent with the welfare and security of society”
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and the governor so agrees. A “Fiscal Note & Local Impact Statement” for then-
pending HB 130, prepared by the Ohio Legislative Service Commission, states:

“The bill streamlines the process for obtaining the m—edical velease of an
inmate facing serious iﬂneéses.. There is alprace'dure under curfent law for the
- release of inmates in imminent danger of death within six months. This

process, however, tends to be prdcedurally tiine consuming and the inmate often
‘dies before the release is granted. DRC estimates that such a sfream]ined

program would affect betweeﬁ 20 and 50 inmates annually and could save over
51 million in operatz}enal expenditures, Depending‘ on the medical condition of
the inmate and the séeciﬁc treatment regimen ‘required, streamlined release
procedures could'save the Department even more in medical expéhditures.,”

R.C. 2967.08 plainly envisions that the cost of inmate care can become so

burdensome that a medical release is advised. The availability of an early .

medical release in conjunction with the very limited time Carlisle had left to -

gerve shows that fhe cost of Carlisle’s iraprisonment would be contained to a
relatively shortperipa of time.

In the end,r the court could only deviate ﬂom our mandate to order

Caﬂisle’s sentence into execution by showing that extraordinary circumstances

| existed that would nullify or otherwise render our mandate imperfect. We find

no such circumstances existed. There was no evidence that Carlisle’s medical
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condition, while serious, had significantly deteriorated from thé time of the
original sentencihg to the time of modification. Moreover, while Carlislé’s
imprisonment would place a financial burden oﬁ fhe state, the short and

definite ngtux‘e of that term of imprisonment would not qreate an unnecessary
financial burden:.
D
We étress that nothingin our hg_lding should bé 'construed as a limitation
r-én a frial ,judge’s ahility to modify a sentence prior to exec‘:uﬁon of sentence
w}zen no direct appeal i's. takgn frém the convictionb Once a notice of appeal 1s
filed, _héwever,the trial coﬁrt is diveste;d'of jurisdiction and can énly take action
in aid of the appeal. And v{rhen_,,an app_eal has been decided and a mandate is
issued ordering a sentence into execution, the mandate rule requires execution
Qf'the sentence. The only applicable exception to the mandate rule is when |
“extracrdinary circumstances” exist that would render the appellate maﬁdaté
void or otherwise imperfect. But an extraordinary circumstances exception is
noﬁ intended as a means of second-guessing a sentence tilat-has been affirmed
on appeal and ordered into execution by mandate of a superior court.
- With those caveats, we sustain the state’s second assignment of error and

reverse the court’s modification of sentence.
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This cause ig reversed and remanded for proceedings consistent with

thig opinion.

It ié ordered that appellant recover of appellee its costs herein taxed.

The court finds there were reasonable grounds for this appeal.
Tt is ordered that a special man'déte be sent to the Cuyahoga County
Court of 'Cbmﬁoﬁ Pleas to carry this judgment into execﬁtior_x.,
- A certified copy- of this entry éhall constitute the mandate pursuant to

Rule 27, . fthe Rules of

MARY FAVEEN KILBANE, P.J., and
PATRICIA ANN BLACKMON, J., CONCUR
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County of Cuyahoga
Gerald E Fuerst, Clerk of Courts
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Appeliant " COANO LOWER COURT NO.
53266 CP CR-481858

COMMON PLEAS COURT
VS~ :

JACK CARLISLE

Appeliee ' MOTION NO. 436241

~ Date 10/28/2010

Jotrnal Entry

- This matter is hefore the court on appellee’s :’mc}ﬁon forr considera_t%oz; en - ;'i .
banc. Pursuant to McFadden v. Cleveland State Univ,, 120 Qhio St.34d 54, -
2008-0hi0-49i4, 896 NMEWZ& 672, apd LocA.App-R.. _26; we are obligated to resolve.- ",
Iegitim'ate conflicts on a point of law within our ;iistric‘t thrb,ugh en baﬁé |
proceedings should the court determine such a conflict emsts l-

The parties are reminded that the en bane procedure is not designed to .

resolve factusal distinctions between cases, but is mandated toresolve legitimate =g

. . e——
conflicts on questions of law. A proper request for en bane consideration should, ==
in'a clear and concise statement, identify the specific point of law that presents =

~ aconflict. The failure to do so may result in the court summarily dismissingan ==

en banc request. Any party or counsel seeking consideration en banc for any =
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reaéon other “’shan those spectﬁed under Loc App R. 26(4A) is subject to sanctions.
Appellee Jack Carlisle contends that our decision rendered in his case,
State v. Carlisle, 8th Dist. No. 93266, 2010-Ohio-3407, conflicts with a prior
décision of thig court in Sztate v. Holloway, 8th Dist. No. 93809, 2010-0Ohin-3315.
- The dlssentlng Oplmon expresses the view that C’czr {isle conflicts algo with Siate
v. Williams, 8th Dist. No. 90006 2088()hu)2808
In Carlisle, we reversed the irial court’s decision to modify Cariisle’s |
sentence after his conviction and sentence were affirmed oﬁ direét appeal,
: holdmg that our mandate in the direct appeal sp eaﬁco_ﬂy ordered the tmal court B
to execute Carhsle 8 sentence, that is, remand him to a penal ms‘sltutlen By'
modlfvmg Caﬂxsle E sentence the trial court did not execute the sentence and
the.refore faﬂed ‘to obey our mandate,. See State v, C’raddock Sth Dist. No.
917'66;.200‘3;01110—.1‘6-16; af 915. We l'écognized that there are exceptions to the
law éf fh\e zchz.ésé doétrine,' like an -iagttervening décision from a supérior court or
extracrdinary ciréuﬁ;staﬁf:'es,lbuf we i;ou_mi fhat this case wés not a;n eﬁceptioﬁ"
We 5186 ilotéd that 0111' holdiﬁg should not be constr-ﬁ-_e;i as a iimitation 611
the tr:;al couft’s abﬂity to ﬁlodjfﬁr a sentence prior to e_xecutﬁ.on of sentence ﬁfhen
1o dii‘éct ai)peai iré tékén fI‘OI];L thé écnvictio-n.. Bﬁt once a notice of appeal isfiled,
tHe trial ¢ourtis chvested of ‘}ﬁI].SdJ.CblO'l and uan-oi 1y -take action in aid-of the

‘appeal.
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State v. HoZEowag.l dealt with the trial court correcting an error, unrelated
tolthe'appeai, upon remand from this court. Oﬁ remand, the trial court noticed |
- that it had Vconvicted Holloway of a count that had been nolled. This error was
not raised on appeal and went unnbtioed during the appeals process. The trial
court, sua sponte, corrected the error. Noting that the trial coux"ﬁ exceeded the

scope of the remand order by conducting a complete resentencing hearing, the

pan'el in Holloway stated, “[wle will not construe our reversal of the prior

]udoment solely on the isgue of postrelease control to preclude the trial court

from: correctlng ﬂns error.” Id. at 926. This court also noted thateven correctmg

the exror sua sponte the trial couz't accep‘ced and applied t}ae law as stated- n
0'1'H p‘revmus.*. oialmons » Id ét 172 |
In State u. Wzllwms there was no chrect appeal ofthe defendant s omgmal
cénwctzon and sentence.. The triaI court, -therefq;e, was Well Wlthln 1ts authority
to mo:dify Wllhams s éeﬁtence i)ri-or.‘t; fﬁs Being delivered to pzi;éﬁ
Havmg reﬁewed appe]lee 8 motlon and fmdmg no legltlmate conﬂ-mt ona

uestlon of Iaw appellee’s motion for consideration en banc i is denied.

ol

SEAN C| GALLAGHER,M)MINISTRATIVE JUDGE RECEF yED FOR FILING

e =, ERST
&g g}r-t!_ OUIRT BF APPEALS
DEPR.
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Concurring:

PATRICIA A. BLACKMON, J.,
FRANK D. CELEBREZZE, JR , J.,
'ANN DYKE, J.,

KENNETH A. ROCCO, J.,
MELODY J. STEWART, J., and
JAMES J. SWEENEY, J.

Dlssentmg
COLLEEN CONWAY COONEY J.,

LARRY A, JONES, J.,

MARY EILEEN KILBANE J.,

CHRISTINE T. MCMONAGLE J., and

MARY J. BOYLE, J., (SEE DISSENTING OPINION)
-MARYJ BOYLE J DISSENTING

i Write separately to peoint out that the holdizlg' in 'Cqﬂisle is, in my -

opinion, in conflict with our court’s decision in State v. Raymond Wiltiams, 8%

- Dist. No. 90006, 2008-Ohio-2808. In this case, we __spléqifically hdid that the trial

ci:rﬁrt'did not commit error. and dld not lack authloﬁtf “i}eéauée the i:rial éﬁ)ﬁﬁ
modlﬁed Williams sentence before he was dehvered toprison.” Carlisle was out
on bond when the Eighth District rendered its opinion and ordered hls sentence
into execution. Thus, he was not even in custody, let alone delivered to przson.‘

Thefefore, it is my opinion that the trial couz‘t; E-ased upon Wilﬁiamé, still
had the authority to modify its senténce in an oral hearing and upon Carlisle’s |

motion to do so.
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