
IN THE SUPREME COURT OF OHIO

KYLE WALER,

Relator,

vs.

JUDGE DICK AMBROSE,

Respondent.

CASE NO. 2011-0863

ORIGINAL ACTION IN
PROCEDENDO

RESPONDENT'S MOTION TO DISMISS

KYLE WALER (#591268)
C/O Belmont Correctional Facility
P.O. Box 540
68518 Bannock Road
St. Clairsville, Ohio 43950
RELATOR PRO SE

WILLIAM D. MASON, Prosecuting
Attorney of Cuyahoga County
JAMES E. MOSS (0061958)
(COUNSEL OF RECORD)
Assistant Prosecuting Attorney
Cuyahoga County Prosecutor's Office
Justice Center, Courts Tower
1200 Ontario Street, 8th Floor
Cleveland, Ohio 44113
^^1-€r)-44-3 -7800%Fa-,-(216)-443 =7602
p4iema cuyahogaeotimt ^.}us
COUNSEL FOR RESPONDENT

FRED
L JUN 0 7 2014

r;I.ERh iIi 1.;Jl1^rT
SUt^f;^,IV1E COl@'i3i OHIO^_...^._^_...,^.^.._



MEMORANDUM IN SUPPORT

1. STATEMENT OF THE CASE

A. CR-09-522895

On May 19, 2009, relator Kyle Waler pled guilty to one count of drug possession

in violation of R.C. 2925.11(A) (count 1) and attempted tampering with evidence in

violation of R.C. 2923.02/R.C. 2921.12(A)(1) (amended count 2). Count 3 was nolled.

On July 1, 2009, Waler was sentenced to two years of community control. On February

22, 2010, the trial court held a hearing at which time it found Waler had violated

community control and continued his community control. On June 2, 2010, the trial

court held a hearing at which time it found Waler had again violated community control

and continued his community control. On August 13, 2010, the trial court held another

hearing at which time it found Waler had again violated community control and

sentenced Waler to fourteen months in prison. On September 14, 2010, Waler filed a

motion for jail-time credit.

B. CR-09-531728-A

On January 22, 2010, Waler pled guilty to drug possession in violation of R.C.

2925.11(A). On February 22, 2010, Waler was sentenced to two years of community

control. On June 2, 2010, the trial court held a hearing at which time it found Waler had

violated community control and continued his community control. On August 13, 2010,

`u'se tria'l col.l't held a:.otl°ier hearing at w:' ''*'ame:t fcund-Waler-ha.d. aga . v-iotated

community control and sentenced Waler to twelve months in prison. On September 14,

2010, Waler filed a motion for jail-time credit.



On May 20, 2011, Waler filed a complaint for writ of procedendo ("Complaint")

asking this Court to compel respondent Judge Ambrose to rule on a motion for jail-time

credit he filed with the trial court on September 14, 2010 in Cuyahoga County Court of

Common Pleas case numbers CR-09-522895 and CR-09-531728-A.

II. LAW AND ARGUMENT

In his Complaint Waler is asking this Court to compel respondent Judge Ambrose

to rule on a motion for jail-time credit he filed with the trial court on September 14, 2010

in Cuyahoga County Court of Common Pleas case numbers CR-09-522895 and CR-09-

531728-A.

But on May 23, 2011, respondent Judge Ambrose ruled on Waler's motion for

jail-time credit he filed in Cuyahoga County Court of Common Pleas case numbers CR-

09-522895 and CR-09-531728-A. (See journal entries of May 23, 2011, attached to the

"Notice of Judicial Action" filed contemporaneously with this Motion and identified as

Exhibits A and B).1

Because respondent Judge Ambrose has ruled on Waler's motion for jail-time

credit he filed in Cuyahoga County Court of Common Pleas case numbers CR-09-522895

and CR-09-531728-A, Waler's Complaint is moot. State ex rel. Fontanella v. Kantos,

117 Ohio St.3d 514, 2008-Ohio-1431, ¶ 6 ("Neither procedendo nor mandamus will

compel the performance of a duty that has already been performed.").

1 Said "Notice of Judicial Action" appends Judge Ambrose's sentencing journal entries of
May 23, 2011, in Cuyahoga County Court of Common Pleas case numbers CR-09-
522895 and CR-09-531728-A (Exhibits A and B).
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III. CONCLUSION

For the foregoing reasons, respondent Dick Ambrose respectfully requests that

this Honorable Court grant Respondent's Motion To Dismiss.

Respectfully submitted,

WILLIAM D. MASON
Cuyahoga County Prosecutor

/Y-
James F/Moss (0061958)
Assistant Prosecuting Attorney
The Justice Center, 8`b Floor
1200 Ontario Street
Cleveland, OH 44113
(216) 443-7800

CERTIFICATE OF SERVICE

A copy of the foregoing Respondent's Motion To Dismiss has been served by regular

U.S. Mail, postage prepaid, on this ^_a_ day of June, 2011 upon the following:

Kyle Waler (#591268)
Pro Se
C/O Belmont Correctional Facility
P.O. Box 540
68518 Bannock Road
Sr. Clairsville, Ohio 43950

_J-am`sE,-IV^{,-'Ss

Assistant Prosecuting Attonrey
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