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THIS CASE DOES NOT PRESENT AN ISSUE OF PUBLIC OR GREAT GENERAL
INTEREST AND DOES NOT INVOLVE A SUBSTANTIAL ¢ CONST!TUTIONAL
QUESTION WARRANTING JURISDICTION FROM THIS -

On April 5, 1990, Tyrone Noling entered the home of Bearnhardt and Cora -
Hai'tig, fired multiple shots from a .25 caliber gun, left the elderly coupie dead on-the
kitchen floor and fled the scene of his crime. (Transcript of the docket, journal entries -
and original papers hereinafter “T.d.” 173). In February of 1996, a Portage County jury
found Noling guilty of two counts of aggravated murder and the accompanying death
penalty specifications, two counts of aggravated robbery an.d aggravated burglary.

(T.d. 173). This Court affirmed the conviction and capital sentence and has twice
declined jurisdiction to review Noling’s petitions for postconviction relief and recently
declined jurisdiction to review his first application for additional DNA testing.

Rather than present this Court with an issue of great public interest or
constitutional importance, Noling is now attempting to use the denial of his second
application for postconviction DNA testing as a forum to re-litigate his case. Noling
was without any statutory authority to ask the trial court to consider or accept a second
application for DNA testing. R.C. 2953.72(A)(7). Although the trial court’s rejection of
Noling’s second application to retest the DNA solely on statutory grounds was proper,
the record reflects that additional DNA testing is not warranted as Noling is still unable
to demonstrate that further DNA testing would be outcome determinative in his case.

In trial court proceedings, Noling relied .on this Court's decision in State v.
Prade, 126 Ohio St.3d 27, 2010-Ohio-1842, to argue that the emergence of new DNA
technology warranted a DNA retest in his case. Such reliance was misplaced. In

Prade, this Court specifically limited its holding to avoid just this situation where an



inmate would attempt to use the decision as a _b_a'_si_s »to_get anew fest using the.i_atest
t_esting' methods, “[wle do not have before us the issue of whether 1o all-ow_nevv D'N'A '
testing in cases in which a prior DNA test provided a match or otherwise provided g
mean;ngful mformatlon and the inmate is srmply asklng for a new test using the latest
testing methods ’ Id 2010 Ohlo 1842, at 1[29 | |

| Meaningful information was provrded from the 1993 SERI DNA test in Noilng SR
| case, he was excluded as the smoker of the C|garette butt. A cigaretie butt not found-
'at the scene of the crime, the Hartrg s k!tchen but rather oolleoted from the drrveway
of the Hartrg s house - ”

No addrtronai DNA testing of the mgarette butt collected from the Hartig’s
driveway is required because Noling can not demonstrate that DNA retesting would be |
outcome determinative ih his -case. As the cigarette butt proves nothihg and is not
outcome d'eterminative with regards to this oase, it is disingenuous to suggest that
learning the identity of an individual who smoked a cigarette that ended up on the
Hartig’'s driveway at some unknown time prior to being collected by the police would
have cha_nged the outcome of Nolihg’s trial or sentence. Accordingly, the 2010 S 77
amendments to R.C. 2953.71, eﬁective July, 6, 2010, re-defining “outcome
deterntinative" have no effect on Noling's case.

_The statutes governing postconviction DNA testing do not provide for
subsequent applications or the submission of alleged newly discovered evidence in
support o_f subsequent appiioations. The trial court’s recent decision overruling the
Appellant's second application for additional DNA testing does not present an issue of
public or great general interest or a substantial constitutional question. Noling failed to

present any error with the trial court's decision rejecting his second application for

2



further DNA testing. _.Accordingly,- nothing -in his. memorandum warrants jurisdiction

~from this Court.

STATEMENT OF THE CASE AND FACTS

' STATEMENT OF FACTS

| On Apfil 5, 1990, while Buféh Wolcott énd Joseph Dalesandro waited: q-utside'in
' .tﬁe get-away caf,- Ndl-ingand Gary St’.‘CIair ente'red the home of Beafnhardt-an:d ,Coré
Hartig, fired muitiple ‘éhots ffbm a. .25 caliber gun and -fled the scene. ,(.'Jury:Tr'ia.I‘ K
Pfoceedings heréihafte'r. .“T'.p.” 978-979). Se.veral days later, a neighbor's son
discovered the d.ecomposing. bodies of the elderly couple lying on the kitchen floor. 'A.s
the .typé of weapon used in the murders only held five or six shells, the killer had to
stop to reload the weapon in order to fire the eight bullets detected at the scene of the
crime. (T.p. 808).

o Prior to the Hartigs’ murders, the foursome, Noling, Wolcott, Dalesandro and
St. Clair, héd deviéed a plan to rob elderly people. (T.p. 827). They agreed that the
simplest approach would be to park their car outside of an elderly person’s house
feigning car trouble. Seeking assistance they would ask to use the phone to gain entry
into the house and thén rob the individual. (T.p. 827-828). Despite two previously
succe.ssful robberies of elderly couples at the Hughes and Murphy residences, the
plan failed at the Hartig's residence and the couple was murdered because they
resisted, Noling explained, “the old man wouldn’t stop, that he kept coming at him.”
(T.p. 851).

Following the murders, Wolcott confided in a friend. At trial, Jill Hall testified that

Wolcott came to her house and implicated Noling in the murders. (T.p. 923). Wolcott



-+ said Noling, “had a gun, he pulled the trigger” he continued, “everything went wrong Ee

* we killed them.” (T.p. 926).

1. STATEMENT OF PROCEDURAL HISTORY

- Following a jury trial in.February 1996, Noling was convicted on two ‘counts. of .- -

aggravated murder and the accompanying death .penalty specifications, two counts: of

- aggravated robbery and aggravated- burglary. (T.d. 173). This Court affirmed the

- Appéllant’.s conviction and death sentence on.direct appeal. State v. Noling (2002), 98-~ .-

Ohio St.3d 44, certiorari denied Noling v. Ohio (2003), 539 U.S. 907, 123 S.Ct. 2256,
156 L.Ed.2d 118. |

On JUIy 23, 1997, Noling filed his first petition for posfconviction relief with the . -
trial court. In .his petition, he raised four claims: actual innocence, prosecutorial -
misconduct, Brady violations, and the ineffective assistance of céunéel. The trial court
_dismissed Noling’s first petition for postconviction relief finding that, “there [were] no
substantive grounds for relief.” On September 2, 2603, the Eleventh District Court of
Appeals affirmed the decision. State v. Noling (Sept. 2, 2003), Portage App. No. 98-P-
0049, 2003-Ohio-5008, at §j74. This Court denied jurisdiction. State v. Noling (2004),
101 Ohio St.3d 1424, 2004-Ohio-123.

Noling instituted a fede:fal habeas.éction in the Northern District of Ohio, U.S.
District Court, Case No. 5:04-cv-01232-DCN on June 30, 2004. On January 31, 2008,
- the Court found none of the claims asserted in Noling’s petition for a writ of habeas
corpus. under 28 U.S.C. §2254 were well taken and denied his request for habeas
corpus relief. He appealed the decision to the Sixth Circuit Court of Appeals on

- February 29, 2008. Case No. 2008-03258.



On November 3, 2006, Noling filed a second round of actions with the Portage:

County trial court inciuding a successive postconviction petition, leave to file-a motion

" for.a new trial pursuant to R.C. 2945.79(B), (F) and Crim.R. 33, a motion"f‘or anew -

. {rial pursuant to R.C. 2945.79(B), (F) and Crim.-R. 33, a motion for relief from judgment -

pursuant to Civ.R. 60(B), a motion for.-d‘iscové-ry and a motion for funds for an-expert -~ . -

 witness: (T.d. 258, 250, 260, 261, 264).

The trial court then dismiséed Noling's successive petition and first motion fora
hew trial findihg that his “new evidence presented does not meet the standards for
- granting a new trial or a successive petition for post conviction relief.” (T.d. 287). The
 trial court further found that a Civ.R. 60(B) motion was-an improper remedy for relief,
(T.d. 287), and Noling’s motion to appoint an expert witness and motion for additional
discovery were rendered moot. (T.d. 288.). On May 19, 2008, a unanimous pane! of -
the Eleventh District affirmed the trial court’s dismissal of Noling’s successive petition
for postconviction relief. State v. Noling (May 19, 2008), Portage App. No. 2007-P-
0034, 2008—Ohi0-2394, at §114. (“Noling Successive PCR”). On December 31, 2008,
this Court declined jurisdiction to hear the cése.

On September 25, 2008, Noling filed his first application for additional DNA
testing pursuant to R.C. 2953.71 to 2953.81. (T.d. 296). Following the Staie's timely
response, the triai court overruled the application on March 11, 2009; finding that
Noling's previous 1993 DNA testing that excluded him and his co-defendants was a
definitive DNA test. (T.d. 299). Thirty days later, Noling ignored the plain language of .
R.C. 2953.71(E)}(1) and filed a notice of appeal with the Eleventh District Court of

Appeals. (T.d. 300). And forty-five days after the trial court overruled his application for



additional DNA testing, Noling filed his notice of ‘appeal and memorandum:in‘support . -

of jurisdiction with this Court. (T.d. 301). -

- Aftér this Court had released its decision in -Sfate v. Prade, 126 Ohio-8t.3d 27, . -

- 2010-Ohio=1842, ‘on‘May 4, 2010, the Court denied Noling’s leave - to :appeal and- - -
- .dismissed. the appeal .as not invblving ‘any substantial constitutional question. (T.d. -+ -
.318). | |
| On “June 21, 2010, ‘more than thirteen years after his. February 23, 1996,

sehtence, Noling sought to obtain leave from the trial court to seek a new trial by filing
an application for leave to file a second motion for new trial. (T.d. 304). Noling’s motion -
for a new tﬁal.was based ‘upon alleged newly discovered evidence; Crim.R. 33(A)(6),
“and alleged prosecutonial misconduct, Crim.R. 33(A)(2)..(T.d.-304). Following a hearing. -
on Noling’s application for leave to file his second motion for a new trial, the trial court
denied leave and Noling filed a timely notice of appeal with the Eleventh District Courf of
Appeals. (T.d. 337, 341).

On December 28, 2010, Noling filed his second application for additional DNA
testing. (T.d. 321). In support of his second application for DNA testing, Noling
asserted three allegedly new grounds including: 1) the Supreme Court of Ohio's
“decision in State v. Prade, 126 Ohio St.3d 27, 2010-Ohio-1842; 2) 2010 S 77 |
amendments to R.C. 2953.71, effective July, 6, 2010 that added “definitive DNA test’
- to the definitions; and 3) alleged newly discovered evidence. On March 28, 2011, the
.trial court rejected Noling's application pursuant to R.C. 2953.72(A)7). (T.d. 347).

This matter is now before the Supreme Court of ‘Ohio on Noling's

memorandum in support of jurisdiction.



ARGUMENT OPPOSING JURISDICTION

_ Response to Nolmg s Sole Proposition of Law: A trial court that -

rejects an eligible offender's first application for DNA testing because the -
-offender does not satisfy the R.C. 2953.71(A)(4) acceptance criteria, is .

WIthout statutory authonty to accept or consnder subsequent appllcations

Nollng s sole proposmon of Iaw falls because 1) there is no statutory authonty ‘

to accept or conS|der subsequent appllcatlons pursuant to R.C. 2953. 72(A)(7) 2) the
doctnne of res judlcata bars re-htlgatlon of tssues that were ra:sed or could have been .

raised in the lnttlat application 3) Nohng cannot demonstrate that DNA retestlng would
be outcome determlnatlve |n h|s case and 4) the 2010 S 77 amendments to- RC :

2953 71 effectwe July, 6, 2010 have no effect on Nollng S case.

1) LACK OF STATUTORY AUTHORITY

R.C_. 2953.72 governs the application for postconvuctlon testing and does not. .
provide for a subsequent application for po.stconv.ictio.n testing. R.C. 2953.72(A)7),
states “'[t]hat, if .the court rejects an eligible offender’s application for DNA testing
because the offender does not satisfy the acceptance criteria described in division
(A)(4) of this section, the court will not accept or consider subsequent applications[-.]_"
R.C. 2953.72(A)(7). State v. Madden (June 3, 2008), Frankiin App. No. 08AP-172,
_2008—Ohio—2653 at 1113' State V. Hayden (Aug. 20, 2010), Montgomery App. No.
23620, 2010-Ohio- 3908 at‘ﬂ12 -14.

in the present case, the record reflects that Nolmg, who met the definition of an
eligible offender under R.C. 2953 72(C) submltted a properly filed appllcatlon for
postconviction testing __and accom_panylng acknowledgement with this Court on
September 25, 2008. (T.d. 296). The trial court properly overruled Noling's application

for DNA testing on the basis of R.C. 2953.74(A), that a prior definitive DNA test had

7



~been conducted regarding the same biological evidence Noling sought to be. tested,
finding “Tyrone Noling and all his’ co-defendants were excluded as not being the -
--person who had smoked that ci-géretté., .th.erefore, it was a deﬁniﬁve DNA test.” (T..d-.'
209, P : . , | .
o V'After thiS'Cdurt".h"ad released ..i.fs d.ecis.ic‘)n. |n ététe‘ v. Prade; 126 O‘hio -Sf.Sd:‘-ZT,“ =
'2'0107—Oi:1io-.1842., on May4 2010, {hé Court 'cienied .Noling’s. Ieavé 'to.appe.él a_ﬁd _
' dismissed. the appeal és not invéiving aﬁy substantial con'stifUtionaI.qu'estion. (T.d.-.
318). As the trial co_Urt Wés without sta;tut.d_'ry "éL.l.tHority td aécept or consider. Noiing’s
'subseque.nt application,'the'tri.a! cﬁuft properly' réjected Noling’.s second-application for - :
DNA testing. See, R.C. 2953.71(A)7). | |

2) DOCTRINE OF RES JUDICATA

The Eleventh District Court of Appeals has held that a subsequent “application
" for DNA extraction” was barred by the doctrine of res judicata, as the defendant had
filed an identical motioh, which was denied by the trial court. State v. Hall (Dec. 4,
2009), Trumbull App. No. 2008-T-0051, 2009-Ohio-6379, at {100. In Hall, the
Eleventh District statéd that that several of the defendant's arguments had been
raised in prior motions to the trial court and/or appeals to the Eleventh District Court
and therefore found many of his claims were without merit pursuant to the doctrine of
res judicata. As stated by this Court:

[ulnder the 'doc‘trine of res judicata, a final judgment of conviction bars a

~ convicted defendant who was represented by counsel from raising and
litigating in any proceeding, except an appeal from that judgment, any
defense or any claimed lack of due process that was raised or could

have been raised by the defendant at trial, which resulted in that
judgment of conviction, or on an appeal from that judgment.



Hall, 2009-Ohio-6379, at 132, queting State v. Szefcyk (1996), 77 Ohio St.3d 93,

- syllabus.

“On memorandum, Noling has relied on the Eighth District Court of Appeals- -

holding tﬁat if an efigible offender's application made “a threshold showing that DNA .

: ;testing-' could be- outcome - determinative * * * res judicata will not bar testing even -

ﬂthough an .ea'rlier application for DNA testing was denied.” - State v. ,Ayefs (Nov. 19,
2009}, 185 Ohio App-.3d 1.:68, 2009-Ohio-6096, at §26. However, even und.'er this tést—
| Noling cannot sétisfy the threshold requirement that a DNA re-test would be outcohﬁe
deteﬁninative and therefore, res judicata would still bar his subsequent -épp‘lication. o :

3) FURTHER DNA TESTING NOT QUTCOME: DETERMINATIVE

Noling was unable to establish under his initial application and is still unable to
demonstrate that further DNA testing would be outcome determinative in his case.
R.C. 2953.74(B)2) provides that a trial court can only accept a postcoviction
appli.cation for DNA rétesting if, “the test was not a prior definitive DNA test that is
subject to division (A) of this section [statutory rejection of the application], and the

inmate shows that DNA exclusion when analyzed in the context of and upon

consideration of all admissible evidence related to the subject inmate's case * * *
“would have been outcome determinative at the trial stage in that case.” R.C.
2953.74(B)(2).

Qutcome determinative means:

that had the.results of DNA testing of the subject offender been -

‘presented at the trial of the subject offender requesting DNA testing and

heen found relevant and admissible with respect to the felony offense for

which the offender is an eligible offender and is requesting the DNA

testing, and had those results been analyzed in the context of and upon

consideration of all available admissible evidence related to the
offender's case as described in division (D) of section 2953.74 of the



Revised Code, there is a strong probability that no reasonable factfinder
would have found the offender guilty of that offense or, if the offender
‘was sentenced to death relative to that offense, would have found the
offender guilty of the aggravating circumstance or circumstances the -
offender was found guilty of committing and that is or are- the basis of‘ :
that sentence of death : : ‘

| R C 2953 71(L)
In support of hIS subsequent appllcatlon requestlng a retestmg of the C|garette
_ __butt for DNA materlal Nollng attached all of the same exhibits from hls September 25 :
| 2008 appllcat|on and added these few new exhlblts 1) the trial court’s March 11, 2009
: 'Judgment Entry denying his September 20, 2008 application; 2) images of various.
_DNA testlng 1nfcrmatlon and 3) alleged newly dlscovered evidence. |
Nothmg in Nollng s onglnal or subsequent appllcatlons for. DNA testmg
challenged SERIs 1993 DNA testlng as mconcluswe with respect to the sc|ent|f|c
conclusnon that Noling was not the smoker of the mgarette The partles agree that
Noling was excluded as the contnbutcr of the biological material, DNA: tested by SERI

before Noling's trial. Although advancements in DNA testing have occ-urred since

! Noling Exhibit | - Dale Laux’s June 19, 1991 BCl Laboratory Report,results of blood

‘analysis, (1 page); Noling Exhibit J - Hand written notes regarding Nathan Chesley,

dated April 24, 1990, (1 page); Noling Exhibit K — Affidavit of Nathan Chesley, dated
© January 13, 201.0‘, (3 pages); Noling Exhibit L - Affidavit of Kenneth Amick, dated
'January 13, 2010 (2 pages); Noling Exhibit M - Voluntary Statement of Marlene ‘M.
VanSteenberg, dated Ap_rll 1, 1990 and Document titled “Transcript of Marlene M

VanSteenberg [sic] Voluntary Statement 04-01-91 J.R.” (3 pages).
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- 1993, a DNA-re-test result would still provide the same exclusion result with regards to
Nollng and the cigarette butt |
-As - Nollng has already been excluded as the individual who smoked the -

| cigarette that was collected from the Hartig’s dnveway, Noling’s - approach .in"-his -

. subsequent appl|cat|on was to rely on this Courts decision in Prade :and: new: DNA . . -

testlng procedures as a means of prowdlng |nformat|on regardlng the true tdentlty of S

r .the smoker of the. cugarette Nolmg argued that a new DNA profile’ from retestmg couid |
| _produce a cold hit” to a felon whose DNA proﬂle was in the FBI's CODIS database or
‘be used to c'ompare to DNA samples from-alternatwe suspects or thel_r male heirs. In
essence, Nollng is agaln attemptlng to use the DNA appllcatlon process provided for
" under sectlons 2953 71to 2953 81 of the Revised Code as a frshlng expedition.

Even if a new DNA profile could produce a “cold hit” in CODIS or to ‘an

alternatrve suspects DNA sample that would not render SERV's original DNA testing

mconcluswe with regards to Noling’s exclusion as the contributor of the blologlcal s

material.

Furthermore, Noling cannot establish that DNA retesting would be outcome
determinative in his case. The fact that some person known or unknown to the Hartig’s
flicked a cigarette butt onto their driveway is irrelevant. There is no information
indicating when the cigarette butt was left in the driveway or how long it had been.

_there. If the cigarette butt was from a person known to the Hartig’s it could have been

“lefton a VlSIt or if it was left by an unknown person there was nothing preventmg the

publlc s access to their dnveway The cigarette butt proves nothing and is not outcome

determinative with regards to this case.

11



Accordingly, Noling cannot demonstrate that DNA retesting would render.a

" result that would be relevant or when analyzed in the context-of. and upon h

cohsideration of all available admissible evidence related to the his-case would render -+

- a strong probability that ..'n0' reasonable factfinder would have found him guilty-of. -~

- aggravated murder and the accompanying sp_ecifica-tions,. R.C. 2953.74(B)(2). In-other - = ~

- words, a new DNA -tes.t 'result Would not be outcome determinative.

--4) STATUTORY AMENDMENTS NO EFFECT-ON NOLING'S CASE-

Noling seeké juﬁsdiction from this Court by relying on 2010 S 77 amendments
‘1o R.C. '2953.71, effective -July,- 6, 2010 that added the following definition for
“definitive DNA test™
' Means'a DNA test that clearly establishes that biological material from
the perpetrator of the crime was recovered from the crime scene and
~ also clearly establishes whether or not the biological material is that of

the eligible offender.. A prior DNA test is not definitive if the eligible

offender proves by a preponderance of the evidence that. because of

advances in DNA technology there is a possibility of discovering new
biological material from the perpetrator that the prior DNA test may have.

failed to discover. Prior testing may have been a prior “definitive DNA

test’” as to some biological evidence but may not have been a prior

“definitive DNA test” as to other biological evidence.

R.C. 2953.71(U).

Also included in the statutory amendments to the definitional section was a
change to the definition of “outcome determinative.” R.C. 2953.71(L). Under the prior
version of R.C. 2953.71(L), “outcome determinative” meant that had “the results of
DNA testing been presented at the trial * * * and been found relevant and admissible
wifh respect to the felony offense for which the inmate * * * is requesting the DNA

testing * * * no reasonable factfinder would have found the inmate guilty of that

offense.” Former version of R.C. 2953.71(L).

12



- Under the amended statute, outcorne determinative means, “that had the
- results of DNA testin_g of the eubject inmate been presented at the trial * * * and:-been -

found relevant: and‘ admissible with respect to the felony offense for'whieh-the inmate *

* * i requesting the DNA testing * * *, and had those resuits been analyzed-in:the:

- . context.of and upon consideration of all available admissible evidence related to-the- .

inm"ate's case * * ¥ there ie a strong probability that no reasonable'factfinder-wo-u!d- e

have found the inmate guilty of that offense.” (Emphasis added.) R.C..2953.74(L). - -

The State notes that the amendments to R.C. 2953, 71 dld not contain a statement of
legislative intent.- Lo

Noling asserted that these amendments to RC 2053.71, warranted a DNA
retest in his-case. As Noling is still not able to demonstrate how a DNA retest of a-
-mgarette buit collected from the Hartig's dnveway would be outcome determinative in . |
hIS case, the amendments to the statute do not present grounds warrantlng a
subsequent appllcatlon ora DNA retest in his case. |

CONCLUSION

Noling.ha.s not presented any error with the trial court’s decision rejecting his
~second application for additional DNA testing or any other grounds warranting
jurisdict-ion from this Court. For the fotegoing_ reaeons, this State of Ohio respectfully

moves this Court to refuse jurisdiction to hear this discretionary appeal.
Respectfully submitted,

VICTOR V. VIGLUICCI (0012579)
Portage County Prosecuting Attorney
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