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NOTICE OF CERTIFIED CONFLICT

Now comes Appellant, Kelly Blair, and hereby gives notice, pursuant to S. Ct. Prac. R. 4.1,
of his appeal of the Second District Court of Appeals’ decision in Blair v. Board of Trustees of
Sugarcreek Township, 2nd Dist. No. 2010-CA-0003, 2011-Ohio-1725. The Second District Court
of Appeals, in a Decision and Entry dated May 27, 2011, has certified a conflict between its
decision in Blair and the decision of the Seventh District Court of Appeals in Staley v. St. Clair
Township Bd. of Trustees (Dec. 15, 1987), 7th Dist. No. 87-C-44; on the following rule of law:

“A certified township police officer who is appointed chief and then is terminated as chief,
other than for cause in a township where R.C. 505.4%(C) is not applicable, does not have the
automatic right to return to the position he held prior to his appointment as chief.”

Appellant respectfully requests that this Supreme Court accept jurisdiction over this appeal,
and reverse the decision of the Second District Court of Appeals in this case. Appellant further
requests that this appeal be consolidated with Appellant’s discretionary appeal of the decision of
the Second District Court of Appeals, currently awaiﬁng a decision on jurisdiction under Case No.
2011-0864. A copy of the Decision and Entry granting the Motion to Certify a Conflict is
attached, as well as the Second District Court of Appeals’ decision in Blair, and the Seventh

District Court of Appeals” decision in Staley.
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IN THE COURT OF APPEALS FOR GREENE COUNTY, CHIO

KELLY BLAIR

, Plaintift-Appellant : C.A.CASENO. 2010CA3
v. : T.C.NO. 06CV811
BOARD OF TRUSTEES

OF SUGARCREEK TOWNSHIP, et al.

Defendant-Appellee

DECISION AND ENTRY

Rendered on the.__27th day of _ May ,2011.

DWIGHT D. BRANNON, Atty. Reg. No. 0021857 and MATTHEW C. SCHULTZ, Atty. Reg.
No. 0080142, 130 West Second Street, Suite 800, Dayton, Ohio 45402
Attorney for Plaintiff-Appellant -

THOMAS C. MILLER, Atty. Reg. No. 0075960, Civil Division Chief, Greene County
Prosecutor’s Office, 55 Greene Street, First Floor, Xenia, Ohio 45385 and EDWARD J.
DOWD, Atty. Reg. No. 0018681 and DAWN M. FRICK, Atty. Reg. No. 0069068, One
Prestige Place, Suite 700, Miamisburg, Ohio 45342

Attorneys for Defendant-Appellee

PER CURIAM:

Pursuant to App.R. 25, plainﬁﬁ—appeilént, Kelly Blair, moves this court for an order
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certifying a conflict between our decision in Blair v. Board of Trustees of Sugarcreek
Township, Greene App. No. 2010 CA 3, 2011-Ohio-1725, (Blair If) and the decision
rendered by the Seventh District in Staley v. St. Clair Township Board of Trustees (Dec.
15, 1987), 7" Dist. No. 87-C-44. The appellee, Board of Trustees of Sugarcreek Township,
has filed a memorandum in opposition to the appellant's motion.
Section 3(B)(4), Article IV of the Ohio Constitution governs motions seeking an order
to cértify a conflict and -provides: “Whenever the judges of a Court of Appeals find that a
judgment upon which they have agreed is in conflict with the judgment pronounced upon
the same question by any other Court of Appeals of this state, the judges shall certify the
record of the case to the Supreme Court for review and final determination.” See, also,
Whitelock v. Gilbane Bldg. Co., 66 Ohio St.3d 594, 1993-Ohio-223, syliabus, rehearing
denied by Whitelock v. Cleveland Clinic Foundation (1993), 67 Ohio St.3d 1420.
| At least three conditions must be met before and during the certification of a cése
tothe Supreme Court pursuant to Section 3(B)(4), Article IV of the Ohio Constitution. “First,
the certifying court must find that its judgment is in conflict with the judgment of the Court
of Appeals of another district and the assigned conflict must be upon the same question.
Second, the alleged conflict must be on a rule of law - - not facts. Third, the journal entry
or opinion of the certifying court must clearly set forth that rule of law which the certifying
court contends is in conflict with the judgment on the same question by other district Courts
of Appeals.” Id. th 596.
Additionally, factu.a! distinctions between cases are not a basis upon which to certify
a conflict. Id. at 599. “For a Court of Appeals to certify a case as being in conflict with

another case, it is not enough that the reasoning expressed in the opinions of the two
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Courts of Appeals be inconsistent; the judgments of the two courts must be in conflict.”
State v. Hankerson (1989), 52 Ohio App.3d 73, 1 2 of the syllabus.

Appellant proposes the following question be certified:

“Under R.C. 505.49(B), does a township chief of police, who moved from a position
as a certified township police officer to the position as township chief of police, have the
right to keep his empioyment as a certified township police officer after being removed as
township chief of police other than for cause by the township commission, even fR.C. -
505.49(C) does not apply to the township?”

The appellee in its memorandum in opposition to the motion to certify, suggests that
our previous decision did not specifically rule regarding appellant's status as a former
certified police officer, but that this was simply “discussed” in our opinion. Specifically, the
appellee statés “this court determined that ‘Blair did not administratively appeal anything
regarding his status as a former certified police officer witﬁ'Suga,rcreek Township’ Blair Il
at [ 18.” This excerpt is misleading. What we said, in the clause immediately preceding
that portion of the sentence quoted by the appellee, is that “[tlhus, if we stopped here, . .
.." The fact is we did not stop there, but went on 'tp hold that appeilaht was a former
certified police officer with the township énd is not automatically entitied to return to the
classified service in the position that he held previous to his appointment as chief. Id. 124.

In Staley, the township terminated the employment of Staley who was then serving
as chief; prior to service as chief he had been a patrolman and sergeant. Staley argued
that while the board may remove him as chief without cause, “because he was a certified
police officer, the board could not properly ferminate his employment with the township

without complying with R.C. 505.491, 505.495.” Staley, supra. The court held that since
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Staley was not accused of misconduct and “is a certified police officer,” the Board may
terminate his employment as a township police officer only under the conditions set forth
in R.C. 505.491-505.495.

Although our holding in Bilair I' was that Blair was never terminated as a constable,
we did hold in Bfair Il that Blair, who was a cettified police officer prior to his appointment
and subsequent removal as chief, was not automatically entitled to return to his previous
pdsition. This appéars to be in conflict with the holding of Staley that, absent termination
pursuantto R.C. 505—491 -495, the terminated chief was entitled to remain a certified police
officer.

We therefore certify the following rule of law as being in conflict with the judgment
on the same question by another district Court of Appeals:

‘A c_ertifi_ed township police officer who is appointed chief and then is terminated as
chief, other than for causeina townéhip where R.C. 505.49(C) is not applic;able, does not

have the automatic right to return to the position he held prior to his appointment as chief.”

IT IS SO ORDERED. %W//
[ e

OMAS J Gyf;/ Presigifig Judge
MIKE FAIN, Judge

IR

JEFFRﬁWE.lF’F&QfEUCH, Judge

'Blair v. Board of Trustees of Sugarcreek Township, Greene App. No.
08CA16, 2008-Ohio-5640.
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IN THE COURT OF APPEALS FOR GREENE COU_NTY, OHIO

KELLY BLAIR

Plaintifi-Appeliant : C.A. CASE NO. 2010 CA3
v, : T.C.NO. 08CV811
BOARD OF TRUSTEES : FINAL ENTRY

OF SUGARCREEK TOWNSHIP, et al.

Defendant-Appeliee

Pursuant to the opinion of this court rendered on the 8th day of
April 29011, the judgment of the trial court is affirmed.

Costs to be paid as stated in App.R. 24.

THOMAS J. GRADY, Presiding Judge

%5
[ 4
AT A

MIKE FAIN, Judge
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JEFF%?LE%ROE‘UCH Judge
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IN THE COURT OF APPEALS FOR GREENE COUNTY, OHIO

KELLY BLAIR

Plaintifi-Appellant S C.A. CASE NO. 2010 CA3
V. - o T.C. NO. 0B8CV811
BOARD OF TRUSTEES : (Civil appeal from
OF SUGARCREEK TOWNSHIP, et al. Common Pleas Court)

Defendant-Appsliee

OPINION

Rendered onthe _ 8" dayof _April -, 2011.

DWIGHT D. BRANNON Atty. Reg. No. 0021657 and MATTHEW C. SCHULTZ, Atty. Reg.
No. 0080142, 130 West Second Street, Suite 800, Dayton Ohlo 45402
Attorney-for Plaintiff-Appeliant - .

 THOMAS C. MILLER, Atty. Reg. No. 0075960 Civil Division Chlef Greene County

Prosecutor's Office, 55 Greene Street, First Floor, Xenia, Ohio 45385 and EDWARD J.
DOWD, Atty. Reg. No. 0018681 and DAWN M. FRICK, Atty. Reg. No. 0069068, One
Prestige Place, Suite 700, Miamisburg, Chio 45342 .

Attorneys for Defendant-Appeliee

----------

FROELICH, J.

The essential facts of this case were set out in our apinion in a prior appeal. Blair
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v. Board of Trustees of Sugarcreek Township, Greene App. No. 08CA16, 2008-Ohio-5640.
(Blair Iy Inthat appeal by the Board, we reversed a judgment of the trial cdurt in which the
court had found that the township frustees were prevented from terminating Blair from his
appointment as police constable without prior notice and hearing. We found that Blair was
not terminated as a police constable and remanded “the case for further proc.eedings.”
On remand, a magistrate found that Blair was not terminated from his constable’s
position, “but .evén if he was tefminated, he would ﬁot be entitled to back pay for that
designation, because no compensation Was attached to that position.” Thé magistrate also
stated that the “Township was not required to offer him a position in the police department
that he held prior to his appointmenf as chief.” Blair filed objections to the mégistrate‘s
decision. The trial court overruled his objections.and dismissed Blair's R.C. Chapter 2506

appeal.

FIRST ASSIGNMENT OF ERROR |

“THE TRIAL COURT ERRED BY HOLDING THAT KELLY BLAIR HAD NO RIGHT
OF RETENTION AS A CERTIFIED POLICE OFFICER.

‘1. MR. BLAIR'S AMENDED NOTICE OF APPEAL WAS SUI';'F.IC!ENT TO RAISE
HIS STATUS AS A CERTIFIED POLICE OFFIC_ER AS A BASIS FOR ‘H|S"AF’F’EAL.

“l. MR. BLAIR'S STATUSAS A CERT!F]ED POLICE OFF!CER ENTITLES HiM
TO REINSTATEMENT TO HIS LAST POSITION BEFORE BEC‘OMING' TOWNSHIP
POLICE CHIEF Ul;’ON HIS REMOVAL AS CHIEF " A

SECOND ASSIGNMENT OF ERROR

“THE TRIAL COURT ERRED BY HOLDING THAT THIS COURT OF APPEALS

HAD HELD THAT KELLY BLAIR WAS NOT TERMINATED FROM HIS POSITION AS
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|

POLICE CONSTABLEWITH THE SUGARCREEK TOWNSHIP POLICEDEPARTMENT.”

THIRD ASSIGNMENT OF ERROR
“THE TRIAL COURT ERRED BY HOLDING THAT THE POSITION OF POLICE

CONSTABLE WITH THE SUGARCREEK TOWNSHIP POLICE DEPARTMENT WAS AN
UNPAID POSITION.”

We previously held:
“t is undisputed that Blair served as chief of police at the pleasure of the Trustees,

R.C. 505.49(B), and therefore the Trustees could remove Blair from that position as they

' did, wifchout prior notice or hearing. Courts have heid that, in that event, any separate

status the employee enj'oys as a certified police officer is nevertheless subject to a relevant

notice and hearing requirement. Staley v. St. Clair Twp. Bd. Of Trustees, (Dec. 18, 1987},
Columbiana App. No, 87-C-44. Absent a satisfaction of such requiremel';ts, the employee
must be retained in that other position. Smith v. Fryfogle (1 9_82), 70 Ohio St.2d 58." Biair,
supra, at f16.

The notice and hearing requirements to which we referred are codified in R.C.
509.01(B), which provides for designation as police constable_lpersons who are certified
as having completed an approved basic training program, and that such canstables may
be removed or suspended only under the conditions and by the procadures in R.C.
505.491 to 505.495. Those sections set out basic dué process requirements of n_otice and

opportunity to be heard and require findings that support the action taken. The parties

“ agreed with the magistrate at the March 2007 hearing that its purpose was to take

“evidence relating to whether or not Kelly Blair is a constable oripolice chief.” (Tr. pg. 3).

The trustees, pursuant to R.C. 505.49(B)(2), chose to appoint Blair chief and, later, to

firotsry
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designate him as a constable (he had not previously been designated as constabie). His

* position as a constable does not exist necessarily because he was appointed chief, like

some sort of emolument. Regardiess, since R.C. 509.01(B) and R.C. 505.49(B}3) are

identically worded, it does not matter whether his designation as a police constable was

pursuant to R.C. 509.01(B) or R.C. 505.49(B){2). He stiliis entitled to the procedures set

forth in R.C. 505.491 and 505.495 before he ¢an be terminatéd as a constable. 1tis not
disputed that Blair was not provided with such statutory due process.

This, however, is not the-issue before us since we found in Blair /, at 17, that Blair

was never terminated as a constable. Thus we reversed the magistrate and court’s

decisions that he was terminated, but that it had been done improperly for failure td comply
with R.C. 509.01. |

On remand, the magistrate, probably out of an abundance ofrc‘:aution, aliowed
evidence whether Blair was constructively discharged as a constable, even if he had not
been discharged as a constable as a result of a formal Resolution by the trustees. The

arcane intricacies of bar, res judicata, collateral estoppel, claim or issue preclusion, or law

1l of the case aside, the question of whether Blair had been terminated - by any means - has

' been argued and decided. To the extent Appellant then or now argues that he had been

constructively terminated, as opposed to a termination by a ToWnship Resolution, the
question was resolved by Blair /. Appellant's Seéond'AssEgnment of Error is overruled.

Further, based on the record of the hearings, we cannot say that the magiétrate and

judge’s finding that no compensation attached to the constable position was an abuse of @

discretion. Appellant's Third Assignment of Error is overruled.

The First Assignment of Error asserts that the court after remand erred by not
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finding that Blair was entitled to reinstatement as a certified police officer with the township
when he was terminated as chief of police. The Appellant érgues that any automatic
surrender, upon being appointed chief, of the tenure and due process protections that a
certified police officer enjoys creatés a “destructive disincentive for experienced police
officers ever to accept such a promotion.” (Appellant's Brief, p. 14). He cltes Staley v. St..
Clair Township Board of Trustees (December ‘1'5, 1887), Columbiana County No. 87-C-44
for the principie that “a patrolman, othér police district employee, or police constable. . .may
be removed or suspended only under the conditions and by the procedures. . .set forth in
thé Revised Code” which, it is agreéd, were not followed in Blair's case.

The first part of the First Assignment states that Blair's "Amended Notice of
[Administrative] Appeal was sufficient to raise his status as a certified police officer.” His

brief, pg. 7, argues that “paragraph &, references both Mr. Blair's status as a constable and

a certified officer. . .” and that he was “removed from office in violation of the [aw.” This,

according to the brief, “is, in a nutshell, the entire purpose of Kelly Blair's appeal after
remand.”

Blair's Amended Neotice of Administrative Appeal appeals “from the decision of thgé
Trustees enforced on September 18, 2006, terminating Appellant's employment.” As we
stated in Blair ], Resolution 2006-09-18-12, adopted on September 18, 2006, refers to
Blair's service “as an unclassified employee of Sﬁgércreek Townsﬁip' in the capacity of
Chief of Police since April 25, 1998. . .[and determines] to remove Kelly E. Blair as Chief
of Police.” Id. 115. The only decision on September 18, that Blair could administratively
appeal, therefore, was his termination as chief. Believing the Township had also

terminated him as a constable, Blair appealed that action (and we subsequently held that

9221:10: k!
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he was not terminated as a constable).

| Further, in his Amended Notice of Administrative Appeal, paragraph 7, he states he
“is a police constable who was awarded a certificate attesting to his satisfactory completion
of an approved basic training program. . [and thus] he was named constable by
Sugarcreek Township Trustees in 1998. . Jand that hej has been removed frorﬁ office. .
without following the procedures set forth in the Ohio Revised Code for constables.”
Paragraph 8 is identical with the exception of tﬁe last sentence which alleges that he “has
been terminated. . .” whereas paragraph 7 says he “has been suspended and will be |
terminated. . " |
Thefe is no reference in the Notice fo “certified police officer” or “police officer.” It
doe_s mention that he completed a basic training program, but §uch completion does not:
ipso facto make one a “cédified police officer,” or even a “palice officer,” Ie_et alone one that
‘was employed and terminated as such by the township, and is just é\s consistent with his
appealed termination as a constable. Similarly, the allegation that he was wrongfully
“removed from oﬂice” can only be read as referencing his position as a “pélice constable.” -
A further indication of grounds of the original administrative appeal is that at the 2007
hearings, Blair testified as to his belief that when he became chief he gave up any position
in the classified service as a certified police officer empléyee of the township.. He stated
that he believed “that becoming a constable gave {him] job security Witi‘i the township” (Tr.
pg. 34) and that "every chief | worked for told me to make sure that if you become chief you

become a constable. That is the only protection you have.” (Tr. pg. 34)." Thus, if we

1This testimony was “clarified” in the 2009 hearings when Appeilant testified
that his belief that he had the right fo return to his old job figured into his decision
to take the job as chief (April 30, 2009, transcript pg. 35).
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stopped here, we would hold that Blair did not adminisiratively appeal anything regarding
his status as a former certified police officer with Sugarcreek Township. |

The confusion arises from dicta in Blair I: “Blair argues that he enjoys certain rights
as a certified police constable and/or former cettified police officer of which the Trustees’
action deprived him. That contention involves issues the trial court did not reach. Blair
may present evidence on those m'atters in the course of future proceedings.” Id. 18.
Construing this broadly, the parties, on remand, presented evidence and briefs regarding
whether Blair had any rights as a “former certified police officer.”

Removal or suspension of a “certified rpolice office” is governed by R.C.
505.48(B)3): |

“Except as provided in division (D) of thié section, a patrol éﬁicer, other police district
employee, or police constable, who has been awarded a certificate _é\ttésting to the
satisfactory completion of an approved state, county, or municipal police basic training
pr.ogra'm, as required by section 109.77 of the Revised Code, may be removed or

suspended only-under- the conditions and by the procedures in sections 505.491 to

505.495 of the Revised Gode. Any other patrol officer, p'oiicé district employee, or police

constable shall serve at the pleasure of the township trustees. In case of removal or
suspénsion of an appointee by the board of towhship trustees, that appointee may appeal
the decision of the board to the court of common .pleas of the county in which the district

is situated to determine the sufficiency of the cause of removal or suspension. The

1 appointee shall take the appeal within ten days of wriiten notice to the appointee of the

decision of the bpard.”

R.C. 505.49(C)(1) provides that division (B) does not apply to larger townships that

=k
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have a civil service commission; instead such townships are required to comply with the
pracedures in Chapter 124 of the Revised Code. R.C. 505.49(C)(2} then pmﬁdes that, in
such a township, a person appointed as chief who is removed or who resigns “shall be
entitled to return to the classified service on the township police department, in the position
that person held previ@us to the person’s appoeintment as chief of polica.” Both parties
agree that Sugarcreek is not such a township; therefore, R.C. 505.48(B)(3) governs the
return of a certified police officer to Sugarcreek Township. |
If the certified police officer employed by a téwnship as such who is appointed chief
is always still a certified police officer employed by a township as such even when
empioyéd as chief of police, there is no need for R.C. 505.49(C), regardiess of the size of
the township. The statute gives a right to a chief in larger townships to return to his or her
position “held previous” which implies that as chief he or she does not hold the posiﬁdn.
Further, even this right is notimposed by the legislation on smaller townships without a civil
service commission. |
~ To the extent the Assignments of Error raise issues concerning Blair's alleged

current status as a “certified police officer,” Appeliant was a former certified police officer

employee with the township and is not automatically entitied to retumn to the classified
setvice in the position that he held previous to his appbin‘tment as chief.

The judgment of the trial court will be affirmed.

FAIN, J.,
GRADY, P.J., dissenting:

In the prior appeal, Blairv. Board of Trustees of Sugarcreek Township, Greene App.

6221440
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No. 08CA186, 2008-Ohio-5640 (“Blair I"), we found that, Plaintiff-Appellant Blair had not
been removed or suspended from his position as a police constabie. That finding reflected
the fact that the resolution of Defendant-Appeilee Board of Trustees of Sugarcreek

Township (the “Board”) removing Blair from his position as chief of police made no

‘reference to Blair's position as a constable.

On remand, the trial court found that Blair, even if he was n.ot terminated from his
constable’s position, .has no right that can be vindicated be pcheédlng’s pursuant o R.C.
505.491 to 505.495, to which Blair insists he isr entitled pursuant to R.C. 509.01(B),
because Blair benefitted from no compensation or other emolument of office from his
constable’s position. In ihe-present appeal, the Board agrees.with that finding, and points
out that Blair's designation as a constable was done by the Board pursuant to R.C.
505.49(B)(2), adjunct to his appointment as chief of the township police district. The Board
argues that Blairs removal as chief therefore encompassed his removal from his
constable’s position. ‘

| R.C. 509.01(B) provides that perso'ns designated police constables who also hold
a training certificate, as Blair does, “may be removed or suspended _only under the
conditions and by the procedures in sections 505.491 to 505.485 of the Revised Code.”
The adjunct designation of police chiefs as constables authorized by R.C..505.49(B)(2)
incorporates the protections of fhat. section by reference with respect to removal or
suspension of constables designated pursuant to R.C. 505.49(8)(2). Those same
protections with respect to suspension or removal aiso appear in R.C. 505.49(B)(3).

R.C. 505.491 states:

“Trustees fo prefer charges against definquent police personnel

i

-
)
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“Except as provided in division (D) of section 505.49 or in division (C}) of section
509.01 of the Revised Code, if the board of trustees of a township has reason to believe

that a chief of police, patrol officer, or ather township police district employee appointed

under division (B) of section 505.49 of the Revised Code or a police constable appointed

‘under division (B) of section 509.01 of the Revised Code has been guiity, in the

performance of the official duty of that chief of police, patrol officer, other township police

- district employee, or police constabie, of bribery, misfeasance, malfeasance, nonfeasance,

misconduct in office, neglect of duty, gross immorality, ‘habitual drunkenness,
incompetence, or failure to obey orders given that person by thé proper authority, the board
immediately shall file ﬁritten charges against that person, setting forth in detail a statement
of the alleged guilt and, at the same time, or as soon thereafter as possible, serve a frue
copy of those charges upon the person against whom they are made. Tﬁe service may be
made on the person or by leaving a copy of the charges at the office or residence of that
person. Return of the service shall be made to the board in the same manner that is
provfded for the réturn of the service of summons in a civil action.”

in Smith v. Fryfogle (1982), 70 Ohio St.2d 68, the Supreme Court considered the
predecessor version of R.C. 505.49(C)(2), which confained the same reference to the
protections afforded by R.C. 505.481 to 505.493. S_miih distingjuished the-“duasi-judiciai”.
action of a board of trustees in remmﬁng or suspending a police chief for the causes in
R.C. 505.491 from the board’s exercise of its “executive function” when removing a chief
who serves at the pleasure of the board, without cause. 'Smithstat‘es: ‘R.C. 505.491
applies to the chief, among others, but only when the -trﬁstees have reason to believe the

officer is guiity of neglect of duty or other named offense.” Id., at 60. (Emphasis supptied.)

$et=n0z4t
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The statutory provision that township chiefs of police serve at the pleasure of the
board of trustees in R.C. 505.49{B)(2) does not, by its terms, extend to constables.
However, the holding in Smith is not limited to removal or suspension of chiefs. With
respect to the applicability of R.C. 505.491 to 505.495, Smith applies to chiefs, “among
others.” Those others reasonably include any other employee of the police district,
including pofice constables. As aresult, the quasi-judicial causes and procedures in R.C.
505.491 to 505.495 apply to the removal or suspension of such persons only when done
for cause, speciﬁcally the causes in R.C. 505.491. Any other removal or suspension of an
officer by the board is an executive function, to which those sectiqns have no application.

Blair's contenﬁon that his rem.oval from his position as police constable, whether
actual or constructive, may only bé done pursuant to R.C. 505.401 .to 505.495, is
inconsistent with and contrary to the holding in Smith. Furthermore, it could lead to absurd
results the General Assembly never intended. R.C. 505.49(B)92) directs a township board

of trustees to “appoint a chief of poiicé for the district, determine the number of patrol

| officers and other personnel required by the district, and establish salary schedules and

‘other conditions of employment for the employees of the police district.” That mandate

would authorize a board to order a reduction in force for fiscal reasons, terminating some

%

of its employees. To limit the board’s power to do that by fequiring the board to then 1*

L2

10

comply with the quasi-judicial procedﬂres,in R.C. 505.491 to 505.495 governing removal -

or suspension for cause would unreasonably hamstring the board in its exercise of the PO}

z¢

executive authority conferred by R.C. 505.49(B)(2).
Having said all of that, we remain confronted by the Board's failure to terminate Blair

from his constable’s position. Notwithstanding the fact that Blair was so designated

THE COURT OF APPEALS OF OHIO
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pursuant to R.C. 505.49(B){2), adjunct to his appointment as chief, Biairs termination as
chief did not likewise terminate his constable’s position. Each position is recognized by
siatute, and each theréfore reasonably requires a termination from that position to be .
effective. The Board's failure to terminate Blair from his constable’s position not only
leaves him in a state of limbo in that regard.. It also presents a risk of liability for the Board
should Blair exercise the remainiﬁg authority the Board conferred on him in some improper
Way. It could conceivably also work to the Board's détriment by extending the basis for
calculating Blair's retirement benefits and the Board'’s contribution to his public retirement

account.

For the foregoing reasons, | would remand the case to the Board for the purpose

i of considering whether the Board should adopt a resolution terminating Blair from his

designated position as a police constable.
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Dwight D. Brannon
Matthew C. Schuitz
Thaomas C. Miller
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Dawn M. Frick
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Cox, P.J.

This is a preperly perfectea:éppeal from a judeeﬁt of
the Columbiana Coumty Court of Common Pleas in favor of
plaintiff-appellee, Stephen Staley. The court reversed a
decision by defendant-appellant, St.AC1éir Township Board ofj.
Trustees, which terminated appellee's employment with the
township.

From January, 1986 to May 5, 1987, Stephen Staley
served as St. Clair Township Chief of Police. Beéforée 1986, the
township em@ioyed'appellee as-a patrolman and, iater, as al
sergeanf with the police deparﬁment, and appellee had been
awarded'a_certificate étteéting to satisfactory completion.of an
approved Ohio Peace Officer basic training program as required by.
R.C. 109,77.
| On April 29, 1987, the RBoard of Trustees called a
gpecial meeting set for May 5, 1987, to take orders and payment
for read oil. At this special meétiné, the Board held anl
executive session to discuss personnel, and terminated appellee's
employment with St..Ciair Township. .Thé Board notified appellee
of his termination in a letter dated May 5, 1987,

Appellee appealed the Board's decision to the
Columbiana Cdunty Court of Commén Pleas. That céurt reversed the |
Board's decision and réinstatEd appellee.

Appellant filed a timely notice of appeal to this Court
on Septembei 23, 1887, Foliowing this Court's derial for a stay
of execution of judgment, the matter was ordered to proceed on

appeal in expedited form.
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Agpellant‘s two 3581gnments of erroy  are stated im the

form of legal propoaltlonsv

The actions of the St. Clair Township Board eof
Trustees terminating the employnrent of Stepben A. -
Staley, taken at the 5930131 meeting of May 5,

P ondl 987y owere walid: and in compliance with section
121 22 of the Ohlo Revmsed Code.

R C. 121 22 states, in paxt~

A v EH

“(A} ThlS sectlon shall be llherally construed to

v tun requiive publie officials rtor take efficial .action :
and to conduct all deliberations upen official

Pl e bnsingss only in: gpen. meetings; uildéss .the -subject -
matter is 59901flca11y excepted by law.

IR S Hhis

F - F »
P I AR R ¥,

body shall not hold a spe01a1 meeting unless 1t glves at least

twenty~four hours advance notlce to the news medla that have
' requested potification, except in the event of an emergency

"xequlrlng 1mmed1ate OfflClal actlon "

Aops&lant malntalns that the Board pr0v1ded the

mELaiv

I required nonﬂge,whem*lt announceé OR * Aprll 28 that 1t Would hold

AT AT

‘a special meetlng on May 5 to purchase road 011. Accordlng to
r%, & S-S S L, :';3‘5‘ s T W 1‘;" N ot

appellant, once a spec1a1 meetlng has been announced the Board
S, Sa 58 omag - O RRTRINE A ook L

nmay hold an executlve sess;on for another purpose.' Appellee
Wy 3k by Dr R TN R L :

dlsagreés, but both partles rely on R. C. 121 22(G), whlch states-

SIS EraTvey

“{G} The members of a publlc body may hold an
e e o rexegntive sessdon omplycdb-a redelar er .spéeials
. meeting for the sele purpose of the consmderatlon
owiis vt of Janyi il the follewing matkers: oy oo a8 g Lnenty
2 Fiipee. B{L) s Unless- . the public ewmployee, official,
licensee, or regulated individual reguests a
pEbd 1on thedring . to- consider ' the appointwment,
employment, dismissal, discipline, promotien,
- dempEidn; on compensation :ef z:-public employee or : .
official, or the investigation of charges or
cEL goripitaints. dgainst a: publie ‘employée;:-effichaly-

o

Subsectlon {F) of R C. 121 22 provides that “[a] publlc‘

TERLET TR
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. licensee, or regulated individual. Except as
otherwise previded by law, no public body shall
hold an ekecutive session for the discipline of an
elected official fer conduct related to the
perfermance of his official duties or for his
removal frem office.” ’
Appellant submits that R.C. 121.22(G) allows the Board
to arnounce a special meeting for one purpose and then to hold an
executive session for the purpose of discussing personnel,
However, the statute simply allows the Board to hold -an executive
sesston foxr the purpose of discussing personmel "[ulnless the
public employee * * * requests a hearing * * #*,n -Without'primr
notice, this limitatiom would be meaningless. Moreover,
appellant’s interpretation of R.C. 121.22(G) contradicts|.
subsection (A) of this statute. Appellant misconstrued R.C.
121.22.
ILX

The aetions of the St. Clair Township Board of

Prustees terminating the employment of Stephen A.

Btaley were in compliance with the proecedures

ogtlined in sections 505.49 to 505.495 of the Ohio

Revised Code.

Appellant argues that Smith v. Pryfogle (1982), 70 Ohio

St. 24 58 supports this second proposition. In Smith, the EKnox
Township Trustees removed Charles E. Smith as chief of police and
reqﬁested him te continee to serve the township as a certified
peace officer. The Trustees demoted Smith at a public meeting
without aff@rdihg him the statutery due process procedure
outlined in R.C. 505.49.1 - 505.49.5,

The Ohio Supreme Court upheld Smith's demdtion. The
- Court coneluded that this procedure need only be followed to

remove a police chief where misconduct is alleged. Otherwise, |




R.C. - 505,49 (A}). permits the township trustees to remove the chief
at their discretion. | | |

| Appellee admits that the Board may_reﬁOVe him as chief
ﬁf police, but argnes that because he was a certified peace
officer, the Board could not properly terminate his emnployment
with the +township without complying with R.C..505.49.l -

585.49.5. smith, supra did not settle this issue because the

trustees in that case allowed +the former chief to continue his

-employment as a peace officer.

R.C. 505.49(A}, hewever, supports appellee’s argument.

Phe statute provides, im parts

"A patrolman, other police district employee, ox
pelice constable, who has been awarded a
certificate attesting to satisfactory completion
of an appreved state, ceunty, or municipal police
basic training program, as reguired by section
-109.77 of the ‘Revised Code, may be removed or
suspended only under the conditions and by the
- procedures 1in gectioms 505.491[505.49.1] " to
305.4951505.49.5] of the Revised Codé." (Bmphasis
added)

R.C. 505.49({A} alsoc provides that the chief of police
-serﬁes‘at the Board's pleasure. The Board must only follow the
procedure set forth in R.C. 505.49% to 505.495 either to remove |
the poiice chief where hiscondgct is alleged, or to remove or
.sﬁépeﬁd a certific;te& pblice district émployee. Here, épéellee
is not accused of misconduct. Mr. Staley is a certificated peéce
officer. The Board may terminate appellee's employment as a
township police officer only under the conditions set'f@rth in

BR.C. 505.491-505,495.




For the foregging,reagons,-the judgment of the trial

court is affirmed,

¢'Neill, J., concurs.

Donofrio, J., concurs.

APPROVED:
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