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INTRODUCTION

"The federal system and almost all of the states have provisions requiring the defendant

to give advance notice if he intends to rely upon the defense of insanity." 5 Lafave, Criminal

Procedure (3rd Ed. 2007), 479, Section 20.5(c); see, also, Fed.R.Crim.P. 12.2(a) (requiring a

defendant who intends to assert an insanity defense to "so notify an attorney for the government

in writing"). In Ohio, this notice comes in the form of a plea of not guilty by reason of insanity

(NGRI), which shall be made in writing by either the defendant or trial counsel, and may be

joined with a general plea of not guilty. Crim.R. 11(A); R.C. 2943.03(E). A defendant pleading

NGRI must do so at arraignment, except that for good cause the trial court may allow an NGRI

plea at any time before trial. Crim.R. 11(H); R.C. 2943.03(E).

Defendant Larue Monford was indicted for murder and other offenses and, after pleading

not guilty, entered an additional plea of NGRI. But the defense later shifted gears and focused

its efforts on a misidentification defense-a strategy that defendant himself seemed to approve.

For example, first trial counsel filed a motion to suppress identification testimony. When that

motion was overruled, second trial counsel (who had been appointed as co-counsel and later took

over the defense due to first trial counsel's death) successfully obtained funds from the trial court

to hire an expert on eyewitness identification.

At trial, the defense presented no evidence of NGRI but pursued the misidentification

defense instead. Naturally, given the absence of any evidence on NGRI, the defense did not

request an NGRI instruction, and the trial court did not give one. The defense never formally

withdrew the NGRI plea, and the plea was not mentioned at any point during the trial.

Defendant claims that the non-mention of the NGRI plea at trial amounts to "structural

error" requiring automatic reversal. He also claims that second trial counsel was ineffective by

not either pursuing an NGRI defense or formally withdrawing the NGRI plea.
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Defendant's arguments are without merit. First, regarding defendant's structural-error

argument, defendant fails to establish the threshold requirement of showing any legal error. No

legal rule required the defense to pursue an NGRI defense or formally withdraw the NGRI plea.

Indeed, complaints about second trial counsel's decisions regarding which defense to pursue are

best addressed as ineffective-assistance claims rather than claims of legal error. As for the trial

court not instructing the jury on NGRI, no such instruction was required because the defense

presented no evidence of NGRI.

Second, even if there were error, automatic reversal would be inappropriate. Structural

errors are constitutional defects that defy harmless-error analysis because they affect the basic

framework of the trial. But when a defendant pleads NGRI, and the defense neither pursues an

NGRI defense nor formally withdraws the NGRI plea, nothing inhibits a reviewing court from

concluding that these decisions are harmless-especially when, as here, there is nothing in the

record showing that there was any evidence that would have supported an NGRI defense. A

reviewing court can also conclude that the absence of an NGRI instruction is harmless-

especially when, as here, the defense presents no evidence of NGRI. And defendant's jury-

instruction claim is subject to plain-error review because the defense did not preserve the issue.

Third, defendant fails to show any ineffective assistance. Defendant assumes that second

trial counsel either was unaware of the NGRI plea or forgot about it. But second trial counsel is

entitled to a strong presumption of competence, and nothing in the record overcomes this

presumption. Plus, the record shows no reasonable probability that the trial would have ended

differently had the defense pursued an NGRI defense or formally withdrawn the NGRI plea.

Importantly, this case is not about the trial court prohibiting the defense from pursuing an

NGRI defense. Nor is this case about the trial court failing to address defendant's competency to
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stand trial, an issue often associated with an NGRI plea (defendant's competency was never

challenged). Rather, the issue in this case is whether reversal is automatic when (1) a defendant

pleads NGRI but the defense neither pursues an NGRI defense nor formally withdraws the NGRI

plea, and (2) the defense having presented no evidence on NGRI, the trial court does not instruct

the jury on NGRI. Because the answer is "no," the Tenth District's judgment should be

affirmed.

STATEMENT OF THE FACTS

1. DEFENDANT PLEADS NGRI AND Is EVALUATED FOR PURPOSES OF THE NGRI PLEA.

On the afternoon of February 7, 2008, while at the Happy Family bar in Columbus,

defendant shot and killed Eugene Brown, and then shot and injured Alicia Brown (no apparent

relation to Eugene). Defendant was indicted for murder, attempted murder, felonious assault,

and carrying a concealed weapon (CCW), with all but the CCW charge carrying a three-year

firearm specification. (Trial Doc. 2)

Represented by attoiney Myron Shwartz, defendant pleaded not guilty at arraignment.

(Trial Doc. 7-8) In April 2008, the trial court allowed defendant to plead NGRI in addition to the

general not-guilty plea. (Trial Doc. 59-60) That same day, the trial court appointed Dr. Kristen

Haskins to interview and evaluate defendant for purposes of the NGRI plea (the entry mentions

nothing about evaluating defendant's competency to stand trial). (Trial Doc. 58) Although

Haskins' report is not in the record, Haskins' invoice indicates that she prepared her report in

mid-June 2008. (Trial Doc. 244-45)

H. AFTER THE DEFENSE MOVES TO SUPPRESSIDENTIFICATION, A SECOND ATTORNEY IS

APPOINTED AS CO-COUNSEL AND EVENTUALLY TAKES OVER THE DEFENSE.

In July 2008, defendant wrote a letter to the trial court repeatedly professing his

innocence. (Trial Doc. 94) Shwartz thereafter moved to suppress identification testimony.
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(Trial Doc. 95) After a hearing, the trial court overruled the motion. (Sept. 3, 2008, Tr., 140-42)

Appearing for defendant at the hearing were Shwartz and attorney Tracy Younkin, whom the

trial court earlier had appointed to serve as co-counsel with Shwartz. (Trial Doc. 115-17)

In October 2008, Younkin moved to have Shwartz replaced as co-counsel, as Shwartz

was unable to continue representing defendant for health reasons. (Trial Doc. 155) Younkin

also moved for funds to hire an expert on eyewitness identification. (Trial Doc. 156)

Later that month, the trial court held a hearing in response to complaints by defendant

regarding his attorneys. (October 21, 2008, Tr., 2) At the hearing, defendant clarified that his

complaints "concern with mostly Mr. Shwartz" and stated that he was satisfied with Younkin's

representation. (Id., at 3-5) The trial court indicated that it would likely overrule Younkin's

motion to replace Shwartz but would likely grant the motion for funds to hire an identification

expert. (Id. at 6) The trial court ultimately granted the motion for funds. (Trial Doc. 188)

Shwartz passed away shortly before the trial started in December 2008. (Brief, 1)

III. AT TRIAL, THE DEFENSE PURSUES A MISIDENTIFICATION DEFENSE AND PRESENTS No

EVIDENCE OF NGRI-THE .IURY FINDS DEFENDANT GUILTY ON ALL COUNTS.

At trial, the State presented five witnesses who identified defendant as the shooter. (Trial

Tr., 111-12, 139-41, 159-62, 274-79, 308-10) A sixth witness saw defendant drive away from

the bar immediately after the shooting. (Trial Tr., 205-06) Moreover, the day after the shooting,

the police found outside defendant's residence a vehicle matching the description of the

shooter's vehicle. (Trial Tr., 237) The vehicle was registered in another name; the police went

to the registered owner's residence, where they found defendant and arrested him. (Id)

For its part, the defense pursued a misidentification defense. To this end, the defense

presented an identification expert who testified regarding the various factors that may undermine

the reliability of eyewitness identifications. (Tr., 351-92) The defense offered no evidence of
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NGRI that is, the defense presented no evidence that defendant "at the time of the commission

of the offense, did not know, as a result of a severe mental disease or defect, the wrongfulness of

[his] acts." R.C. 2901.01(A)(14). The defense did not ask for-and the trial court did not give-

an NGRI instruction. The NGRI plea was not mentioned at any point during the trial.

The jury found defendant guilty on all counts and specifications (Trial Doo. 211-13, 216-

18), and the trial court sentenced defendant to 28 years to life in prison (Trial Doc. 230-34).

Defendant continued to maintain his innocence at sentencing. Apparently attempting to bolster

his already-failed misidentification defense, defendant told the trial court that deputies in the jail

had mistaken him for someone else. (Sent. Tr., 24-26)

IV. DEFENDANT APPEALS, AND THE TENTH DISTRICT AFFIRMS.

On appeal, defendant, relying heavily on the Third District's opinion in State v. Cihonski,

1178 Ohio App.3d 713, 2008-Ohio-5191, claimed that the lack of any action taken on the NGRI

plea was structural error requiring automatic reversal. Defendant also relied on Cihonski to

further claim that Younkin was ineffective for neglecting the NGRI plea.

In Cihonski, the defendant led police on a high-speed chase and was indicted for third-

degree felony failure to comply. Id. at ¶ 2. Although the defendant pleaded NGRI prior to trial,

the trial court did not instruct the jury on NGRI. Id. at ¶ 8. The Court held that the trial court's

failure to instruct the jury on NGRI was structural error, id. at ¶¶ 22-23, and that trial counsel

was ineffective for neglecting the NGRI plea, id. at ¶ 30.

The Tenth District affirmed. State v. Monford, 190 Ohio App.3d 35, 2010-Ohio-4732

(Monford I). The Court noted that the Court in Cihonksi "seemed to conclude" that the

defendant in that case "was advancing a defense of legal insanity, that it was his wish to advance

such a defense, and that by failing to comply with the wishes of his client by failing to notify the
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jury of the NGRI plea or to request an NGRI instruction, structural error occurred, since the right

of the accused to choose the plea to be entered is a substantial right." Id. at ¶ 73. The present

case, however, is "dissimilar to Cihonski" because "defendant did not present one shred of

evidence to demonstrate, or even suggest, that he did not know the wrongfulness of his acts, nor

did he ever indicate that he wished to present an NGRI defense." Id. at ¶ 74. Instead, the

defense theory "was clearly one of misidentification" and "the record supports the belief that

defendant was completely on board with the misidentification defense." Id.

Finding "Cihonski to be inapposite to the case at bar," the Court held that "Cihonski's

structural error analysis is not applicable here" because "the evidence clearly does not support

such an NGRI defense and no such instruction would have been unwarranted." Id. at ¶ 76.

The Tenth District further held that Younkin was not ineffective for not pursuing an

NGRI defense. "Because we have already determined that Cihonski is distinguishable from the

instant case, and because defendant never presented any evidence to even suggest that he was

pursuing an NGRI defense, and instead argued tbroughout the trial that this was simply a case of

mistaken identity, we find defendant's counsel was not ineffective in failing to inform the jury of

the NGRI plea or in failing to request an NGRI instruction." Id. at ¶ 99. And because there was

no evidence of NGRI, "any request for an NGRI instruction would have been denied." Id.

Defendant asked the Tenth District to certify a conflict between its judgment and

Cihonski. The Tenth District refused, adhering to its view that "the unique facts and

circumstances present in Cihonski are not present here." State v. Monford, 10th Dist. No. 09AP-

274, 2010-Ohio-5624, ¶ 8 (Monford11). Defendant also sought discretionary review in this

Court, which agreed to review defendant's first and second propositions of law. 02/02/2011

Case Announcements, 2011-Ohio-376.
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ARGUMENT

Response to First Proposition of Law: When the defense
presents no evidence of NGRI and never requests an NGRI
instruction, it is not structural error for the trial court not to instruct
the jury on NGRI.

Defendant's first proposition of law claims that when a defendant pleads NGRI and

neither trial counsel nor the trial court takes any action on the plea during the trial, "the

omissions of counsel and the court constitute structural error." (Brief, 5) Specifically, defendant

claims that Younkin was required to either pursue an NGRI defense or formally withdraw the

NGRI plea, and that the trial court was required to instruct the jury on NGRI.

But defendant's structural-error argument stumbles out of the gate, as he fails to show

any legal error at all. Even if there were error, reversal would be inappropriate, because any

error was not structural, and because defendant failed to preserve the jury-instruction issue for

appeal.

1. DEFENDANT FAILS TO SHOW ANY LEGAL ERROR.

In determining whether to reverse a conviction based on an alleged error, the threshold

inquiry is "whether there was an `error'-i.e. a`deviation from a legal rule."' State v. Fisher, 99

Ohio St.3d 127, 2003-Ohio-2761, ¶ 7, quoting United States v. Olano (1993), 507 U.S. 725, 732-

33. Defendant's structural-error argument is a non-starter, because no legal rule required either

Younkin or the trial court to take any action on the NGRI plea.

A. When a Defendant Pleads NGRI, No Legal Rule Requires the Defense to
Pursue an NGRI Defense or to Formally Withdraw the NGRI Plea.

Although more appropriately addressed in defendant's second proposition of law alleging

ineffective assistance of counsel, defendant complains that Younkin neither pursued an NGRI

defense nor formally vrithdrew the NGRI plea. But nothing required the defense to actively

pursue an NGRI defense at trial. "Where the defendant enters a notice of insanity or other
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mental condition defense, he remains free to change his mind and proceed at trial with another

defense." 5 Lafave, Criminal Procedure (3d Ed. 2007), 481, Section 20.5(c). Several factors

may motivate a decision to forego an NGRI defense. The evaluation may reveal that an NGRI

defense would lack factual support. Also, a defendant may conclude that pursuing an NGRI

defense is an unattractive option, considering that an NGRI verdict may result in hospitalization

or institutionalization. R.C. 2945.40(F). Or, the defendant may simply wish to avoid the stigma

of an NGRI verdict.

Here, the defense chose to pursue a misidentification defense rather than an NGRI

defense. And this was what defendant himself wanted. As the Tenth District observed, nothing

in the record indicates that defendant "wished to present [an NGRI] defense," and "the record

supports the belief defendant was completely on board with the misidentification defense."

Monford I, at ¶ 74. For example, after Haskins prepared her report, defendant repeatedly

asserted his innocence in his July 20081etter to the trial court. Younkin filed the motion to

suppress identification testimony shortly after this letter. At the October 2008 hearing, defendant

stated that he was happy with his representation by Younkin, and the trial court stated that it

would likely approve Younkin's request for funds to hire an identification expert. If defendant

desired to pursue an NGRI defense as opposed to a misidentification defense, the October 2008

hearing was his opportunity to say so. It is also telling that defendant continued to argue

misidentification at the sentencing hearing.

Moreover, nothing required the defense to formally withdraw the NGRI plea. Indeed,

even Cihonski seemed to acknowledge this point. Cihonski, at ¶ 30 ("We also note that, had trial

counsel believed the insanity defense was not viable under the facts and wished to pursue a

different defense, he was free to withdraw the plea of NGRI, after consulting with Cihonski and
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obtaining his compliance"). The defense is free to keep an NGRI plea in place while pursuing

other defense theories at trial. Of course, if the defense presents no evidence of NGRI at trial,

then it will have failed to meet its burden of proving the NGRI defense. Either way-whether

the NGRI plea is formally withdrawn or simply unproven-the effect is the same: the defendant

cannot obtain an NGRI verdict.

In a related context, courts have held that a defendant may plead guilty or no contest even

though the defense has not formally withdrawn a previously-entered NGRI plea. State v.

McQueeney, 148 Ohio App.3d 606, 2002-Ohio-3731, ¶¶ 38-40; State v. Langenkamp, 3rd Dist.

No. 17-08-09, 2008-Ohio-1136, ¶¶ 28-29; State v. Fore (1969), 18 Ohio App.2d 264, 269. In

Fore, the Fourth District held that the defendant had "abandoned" the NGRI plea by not

"reassert[ing]" it when he pleaded guilty. Fore, 18 Ohio App.2d at 269. A guilty plea "gives

rise to an inference that counsel believed defendant to be sane at the time such plea was entered"

and,is an "implied admission of sanity." Id. If a defendant may plead guilty or no contest

without formally withdrawing an NGRI plea, there is no reason why the defense must formally

withdraw an NGRI plea before pursuing other theories at trial.

B. When the Defense Presents No Evidence of NGRI, Nothing Requires the
Trial Court to Instruct the Jury on NGRI.

Nor did the trial court commit any legal error by not instructing the jury on NGRI. "The

defense of not guilty by reason of insanity is an affirmative defense that must be proved by the

accused." State v. Taylor, 98 Ohio St.3d 27, 2002-Ohio-7017, ¶ 64, citing R.C. 2901.05(A), and

R.C. 2901.01(A)(14). As with any other affirmative defense, a trial court must instruct on NGRI

only if the defense "has introduced sufficient evidence, which, if believed, would raise a question

in the minds of reasonable men concerning the existence of such issue." State v. Melchior

(1978), 56 Ohio St.2d 15, paragraph one of the syllabus.
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Thus, that the defense never formally withdrew the NGRI plea was not enough to require

the trial court to instruct the jury on NGRI. The defense was required to present evidence

supporting an NGRI defense-and the defense came nowhere near meeting this burden. The

defense presented no evidence that "at the time of the commission of the offense, [defendant] did

not know, as a result of a severe mental disease or defect, the wrongfulness of the person's acts."

R.C. 2901.01(A)(14). As the Tenth District stated, the defense "did not present one shred of

evidence" to support anNGRI defense. Monford I, at ¶ 74. Instead, the defense theory

throughout the trial was that the State's witnesses had misidentified defendant as the shooter.

In other words, rather than admitting to the shooting and offering evidence that defendant

did not know right from wrong due to a severe mental disease or defect, the defense denied that

defendant was the shooter at all. The Tenth District therefore correctly held that "the evidence

clearly does not support such an NGRI defense and no such instruction would have been

warranted." Id. at ¶ 76; see, also, State v. Bradford, 12th Dist. No. CA2010-04-032, 2010-Ohio-

6429; ¶ 89 (no NGRI instruction required, because defendant did not provide "a scintilla of

evidence" supporting NGRI defense); State v. Dunn (1996), 3`d Dist. No. 1-95-74 ("[T]he trial

court did not err by not including an instruction to the jury on the defense of insanity because the

evidence presented did not warrant such an instruction.").

Defendant's argument that the trial court should have informed the jury of the NGRI plea

during the preliminary instructions (Brief, 7) fails as well. A trial court may give preliminary

instructions to "acquaint the jury generally with the nature of the case," Crim.R. 30(B), but is not

required to do so, State v. Grant (1993), 67 Ohio St.3d 465, 476, citing State v. Comen (1990),

50 Ohio St.3d 206, paragraph one of the syllabus. Rather, trial courts may give preliminary
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instructions at their discretion. Grant, 67 Ohio St.3d at 476. Defendant cannot show that the

trial court abused its discretion.

C. Cihonski and the Other Cases Cited By Defendant Are Inapposite.

Defendant's argument that this case "corresponds" to Cihonski (Brief, 7) is unavailing.

In Cihonski, the Court held that the trial court's failure to instruct the jury on NGRI violated the

defendant's right to a trial by jury under Section 10, Article I, of the Ohio Constitution.

Cihonksi, at ¶ 22. But in reaching this conclusion, the Court observed that the defendant

"presented evidence that his actions were not voluntary." Id. at ¶ 12. Specifically, the defendant

testified that he had a "reflex action" and that he fled the police "as a result of a panic attack."

Id.at¶7.

As the Tenth District observed, the Court in Cihonski "seemed to conclude" that the

defendant in that case "was advancing a defense of legal insanity, that it was his wish to advance

such a defense, and that by failing to comply with the wishes of his client by failing to notify the

jury of the NGRI plea or to request an NGRI instruction, structural error occurred, since the right

of the accused to choose the plea to be entered is a substantial right." Monford I, at ¶ 73. The

present case, however, is "dissimilar to Cihonski" because "defendant did not present one shred

of evidence to demonstrate, or even suggest, that he did not know the wrongfialness of his acts,

nor did he ever indicate that he wished to present an NGRI defense." Id. at ¶ 74. To the

contrary, "the record supports the belief defendant was completely on board with the

misidentification defense." Id. Accordingly, the Tenth District correctly found Cihonski "to be

inapposite to the case at bar." Id. at ¶ 76.

The other cases defendant cites bring him no closer to establishing legal error. In Evans

v. State (1930), 123 Ohio St. 132, this Court held that the trial court erred by not addressing
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whether the defendant was "sane" at the time of trial (i.e. whether he was competent). Id. at 135-

36. Although this Court did not "deem it necessary" to consider the trial court's refusal to permit

testimony regarding whether the defendant was sane at the time of the offense, two justices had

"grave doubt" as to the constitutionality of a statute that prohibits a defendant from pursuing an

NGRI defense because trial counsel failed to file an NGRI plea. Id. at 138-39. But this dicta has

no bearing on the present case. The defense fully preserved its right to pursue an NGRI defense;

it simply chose to pursue a misidentification defense instead.

Nor does State v. Kulp (1996), 110 Ohio App.3d 144, help defendant. There, the

defendant pleaded NGRI, and the trial court ordered that the defendant be evaluated for purposes

of competency to stand trial and sanity at the time of the offense. Id. at 145. Other than an entry

requiring that the defendant be transported for evaluation, the record contained no further

reference to the defendant's competence or his NGRI plea. Id. at 147-48. The Sixth District

found that the omission of "highly relevant documents concerning appellant's mental state" and

the "trial court's failure to follow the proper procedures" amounted to plain error. Id. at 148.

But the Court's references to "highly relevant documents" and "proper procedures" show

that it was concerned more with the trial court's failure to address the defendant's competence

than with the NGRI plea. After all, the Court noted that, while the examiner was required to file

the competency report, an NGRI report would not necessarily have been filed. Id. at 147. The

Court also emphasized that the trial court was required to hold a hearing and make a

determination as to the defendant's competence. Id. A trial court, however, generally does not

need to hold a hearing or make any findings relating to an NGRI plea. Although a trial court

may order an evaluation when a defendant pleads NGRI, R.C. 2945.37(A), "insanity is an issue

for the jury to decide." State v. Thomas (1982), 70 Ohio St.2d 79, 80.
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The Twelfth District's memorandum decision in State v. Burton (1982), 12`' Dist. No.

CA81-05-0037, has no bearing on this case, either. The defendant in Burton pleaded guilty

without formally withdrawing the NGRI plea. The Court held that, given the "state of the

record," it was unclear whether the defendant subjectively understood the charges to which he

was pleading guilty. In addition to the NGRI plea, the record included a letter from a psychiatric

consultant that "tend[ed] to emphasize the seriousness of the sanity issue."

Thus, at most, Burton stands for the proposition that evidence in the record that a

defendant is insane (beyond just the NGRI plea) may cast doubt on the voluntariness of a guilty

plea. But even if one reads Burton to hold that a defendant must always formally withdraw an

NGRI plea before pleading guilty, this holding would carry no weight today, given the Twelfth

District's more recent holding that a trial court may accept a guilty plea without requiring the

defense to withdraw the NGRI plea. McQueeney, at ¶¶ 38-40.

Finally, the decades-old California cases cited by defendant are inapposite. In People v.

Leon (1958), 163 Cal. App.2d 791, the Court held that, although the trial court found the

defendant guilty, the judgment was "prematurely entered" because the trial court had not yet

ruled on the defendant's NGRI plea. Id. at 795; see, also People v. Morrison (1984), 162 Cal.

App.3d 995, 998 (under California law, insanity finding follows a determination (by verdict or

plea) that the accused committed the criminal act charged). Ohio, however, does not follow this

bifurcated procedure-in Ohio, a single guilty verdict simultaneously establishes that the

defendant committed the underlying offense and disposes of an NGRI plea. Crim.R. 32(C)

(criminal judgment must set forth "the verdict"); c.f., State v. Tuomala, 104 Ohio St.3d 93, 2004-

Ohio-6329, ¶ 14 (a finding of "guilt" is "not only inconsistent with the notion that a defendant is

not guilty (by reason of insanity), it is antithetical to that notion.").
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And in People v. Boyd (1971), 16 Cal. App.3d 901, the Court found that the trial court

failed to give the defendant an opportunity to show "good canse" to enter an NGRI plea during

the trial. Id. at 908. But in the present case, the trial court allowed defendant to enter the NGRI

plea; the defense simply chose not to present an NGRI defense.

II. EVEN IF THERE WERE ERROR, IT WAS NOT STRUCTURAL, AND THE DEFENSE FAILED

TO PRESERVE THE JURY-INSTRUCTION ISSUE.

The absence of any legal error alone justifies rejecting defendant's first proposition of

law. Defendant, however, goes one step further. He argues that there was not only error, but

structural error requiring automatic reversal. As he did in the Tenth District, defendant relies

heavily on Cihonski. But even if it was error for the defense to neither pursue an NGRI defense

nor formally withdraw the NGRI plea-and it was not-any error in this regard was not

structural. Likewise, even if it was error for the trial court not to give an NGRI instruction-and

it was not-this error was not structural, either. And because defendant failed to preserve the

jury-instruction issue for appeal, that claim is subject to plain-error review.

A. Structural Errors Are Constitutional Defects that Defy Harmless-Error
Analysis.

Any defendant attempting to classify an error as structural faces a long and steep climb.

Structural errors are "constitutional defects that defy analysis by `harmless error' standards"

because they "affect[] the framework within which the trial proceeds, rather than simply [being]

an error in the trial process itself." Fisher, at ¶ 9, quoting Arizona v. Fulminante (1991), 499

U.S. 279, 309-10. Such errors permeate "the entire conduct of the trial from beginning to end"

such that the trial cannot "`reliably serve its function as a vehicle for determination of guilt or

innocence."' State v. Perry, 101 Ohio St.3d 118, 2004-Ohio-297, ¶ 17, quoting Fulminante, 499

U.S. at 309-10, quoting Rose v. Clark (1986), 478 U.S. 570, 577-78. A "trial error," on the other

14



hand, "is error which occurs during the presentation of the case to the jury, and which therefore

may be quantitatively assessed in the context of other evidence presented in order to determine

whether its admission was harmless beyond a reasonable doubt." Fisher, at ¶ 9, quoting

Fulminante, 499 U.S. at 307-08.

"[I]f `the defendant had counsel and was tried by an impartial adjudicator, there is a

strong presumption that any other constitutional errors that may have occurred are subject to

harmless-error analysis."' Perry, at ¶ 17, quoting State v. Hill (2001), 92 Ohio St.3d 191, 197,

quoting Rose, 478 U.S. at 579. Consistent with this presumption, the United States Supreme

Court has found an error to be structural "only in a`very limited class of cases."' Perry, at ¶ 18,

quoting Neder v. United States (1999), 527 U.S. 1, 8, quoting Johnson v. United States (1997),

520 U.S. 461, 468 (listing cases recognizing structural error).

Under these standards, defendant fails to show any structural error.

B. It is Not Structural Error When a Defendant Pleads NGRI and the Defense
Neither Pursues an NGRI Defense Nor Formally Withdraws the NGRI Plea.

Again, to the extent defendant seeks reversal based on Younkin's alleged omissions,

these arguments are better addressed as ineffective-assistance claims. In any event, when a

defendant pleads NGRI, it is not structural error for the defense not to pursue an NGRI defense.

Absent proof in the record that the defendant insisted on pursuing an NGRI defense and that

evidence was available to the defense that would have supported an NGRI defense, not pursuing

an NGRI defense does not "affect[] the framework within which the trial proceeds." Fisher, at ¶

9.

Nor, in such a scenario, is it structural error for the defense not to formally withdraw the

NGRI plea. When there is no evidence in the record that an NGRI defense would have been

successful, reviewing courts are perfectly capable of concluding that not formally withdrawing
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the NGRI plea is unprejudicial. State v. Handcock, 2"d Dist. No. 2008 CA 85, 2009-Ohio-4327,

¶¶ 24-29 (not formally withdrawing NGRI plea was harmless when psychiatric report showed

that NGRI defense would have lacked factual support). Also, defendant's complaint about the

lack of formal withdrawal of the NGRI plea would-at best-be a state-law procedural matter.

Because any such error is not constitutionally based, it cannot rise to the level of structural error.

Perry, at ¶ 24, citing State v. Esparza (1986), 74 Ohio St.3d 660, 662 ("the trial-error/structural-

error distinction is irrelevant unless it is first established that a constitutional error has

occurred.") (emphasis sic); see, also, State v. Conway, 108 Ohio St.3d 214, 2006-Ohio-791, ¶ 55.

C. It Is Not Structural Error When the Trial Court Fails to Instruct the Jury on

an Affirmative Defense.

Nor is it structural error when the trial court fails to instruct the jury on NGRI (or any

other affirmative defense, for that matter). The failure to give an NGRI instruction does not

necessarily rob the trial of its ability to "serve its function as a vehicle for determination of guilt

or innocence." Perry, at ¶ 17. The absence of an NGRI instruction does not undermine the

jury's finding that the State proved the elements of the offense beyond a reasonable doubt. Plus,

the less evidence the defense presents of NGRI, the more confident reviewing courts can be that

the absence of an NGRI instruction had no effect on the trial's outcome. Put differently, courts

can "quantitatively assess[]," Fisher, at ¶ 9, the effect of not giving an NGRI instruction.

The United States Supreme Court's decision in Neder is instructive. The Court held that

the failure to instruct the jury on an element of the offense was not structural error, because the

error "does not necessarily render a criminal trial fundamentally unfair or an unreliable vehicle

for determining guilt or innocence." Neder, 527 U.S. at 9 (emphasis sic). The omission of an

element is unlike a defective reasonable-doubt instruction, which "vitiates all the jury's findings"

and produces "consequences that are necessarily unquantifiable and indeterminate." Id. at 11,

16



quoting Sullivan v. Louisiana (1993), 508 U.S. 275, 281-82 (emphasis sic). The Court then

applied harmless-error review and found that, given that "the omitted element was uncontested

and supported by overwhelming evidence," the failure to instruct the jury on the element "did not

contribute to the verdict obtained." Neder, 527 U.S. at 17, citing Chapman v. California (1967),

386 U.S. 18, 24.

Likewise, the failure to instruct the jury on NGRI does not necessarily render the trial

unfair. Just as a reviewing court can quantify the failure to instruct the jury on an element of the

offense by "asking whether the record contains evidence that could rationally lead to a contrary

finding with respect to the omitted element," Neder, 527 U.S. at 19, so can a reviewing court

quantify the failure to instruct on NGRI by asking whether the evidence could rationally lead to

an NGRI acquittal. In other words, if overwhelming evidence can make the failure to instruct on

an element harmless, then the absence of evidence can make the failure to instruct on NGRI

harmless.

Indeed, the present case provides the perfect example of how a court can apply harmless-

error analysis to the failure to instruct the jury on NGRI. The defense "did not present one shred

of evidence" supporting an NGRI defense, Monford I, at ¶ 74, so not instructing the jury on

NGRI made no difference at all in the trial's outcome. In other words, there was no probability

whatsoever that instructing the jury on NGRI would have resulted in an NGRI acquittal.

Harmless-error analysis does not get any easier than this.

D. Cihonski's Structural-Error Analysis Is Deeply Flawed.

In Cihonski, the Court found that the trial court's failure to instruct the jury on NGRI

amounted to structural error because "the complete lack of mention of Cihonski's NGRI plea

permeated the entire trial." Cihonski, at ¶ 23. The Court pointed out that, in addition to the
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absence of an NGRI instruction, neither the State nor the defense mentioned the NGRI plea

during the trial. Id. According to the Court, "no evidence exists in the record that the jury even

considered Cihonski's defense," so "the trial was unable to reliably serve its function." Id. Due

to the "unique facts and circumstances" of that case, the Court found that "the trial court's failure

to notify the jury that Cihonski entered a plea of NGRI or to instruct the jury on that plea

constituted structural error and warrants reversal." Id.

But Cihonski's structural-error analysis is flawed and should not be adopted by this

Court. To start, the Court's analysis closely resembles State v. Colon, 118 Ohio St.3d 26, 2008-

Ohio-1624 (Colon 1). In Colon I, this Court held that, even when there is no objection, structural

error occurs when a defect in an indictment leads "to significant errors throughout the

defendant's trial." Id. at ¶ 23. But Cihonski failed to acknowledge that this Court had confined

thestructural-error analysis in Colon I to the unique facts of that case. State v. Colon, 119 Ohio

St.3d204, 2008-Ohio-3749, ¶ 8 (Colon II).

In any event, this Court recently overruled Colon I altogether. State v. Horner, 126 Ohio

St.3d 466, 2010-Ohio-3830, paragraphs one and three of the syllabus. Overruling Colon I is

consistent with the United States Supreme Court's structural-error precedent. By asking whether

a defective indictment leads to other errors at trial, Colon I "import[ed] into the initial structural-

error determination (i.e., whether an error is structural) a case-by-case approach that is more

consistent with our traditional harmless-error inquiry (i. e., whether an error is harmless)."

Neder, 527 U.S. at 14. In short, "a constitutional error is either structural or it is not." Id. Any

approach that requires a reviewing court to look to the specific circumstances of the case to

determine whether an error is structural is "inconsistent with our traditional categorical approach

to structural errors." Id.
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Even if Colon I is still viable today, the Cihonski Court got its structural-error analysis

exactly backwards. Again, the "error" identified in Cihonski was the trial court's failure to

instruct the jury on NGRI. But this error came at the end of the trial and thus could not have

caused the non-mention of the NGRI plea during the trial. By contrast, in Colon I, the defect in

the indictment "led to" and "resulted in" the other errors throughout the trial. Colon I, at ¶¶ 23,

29; see, also, Colon II, at ¶ 8 (describing Colon I-"multiple errors at the trial follow the

defective indictment") (emphasis added).

Here, the absence of any NGRI instruction did not lead to or result in the non-mention of

the NGRI plea during the trial. Just the opposite, the non-mention of the NGRI plea during the

trial is precisely why the trial court committed no error at all in not instructing the jury on NGRI.

E. By Not Preserving the Jury-Instruction Issue, Defendant Forfeited All but
Plain-Error Review.

There is yet another reason the absence of an NGRI instruction does not justify automatic

reversal: the defense raised no objection in the trial court, thereby forfeiting all but plain-review.

Crim.R. 52(B); see, also, Crim.R. 30(A).

Even structural errors must be preserved for appeal. "[B]oth this court and the United

States Supreme Court have cautioned against applying a structural-error analysis where [] the

case would be otherwise governed by Crim.R. 52(B) because the defendant did not raise the

error in the trial court." Perry, at ¶ 23, citing Hill, 92 Ohio St.3d at 199, and Johnson, 520 U.S.

at 466. Expanding Crim.R. 52(B) to allow automatic reversal for unpreserved structural errors

"would skew the Rule's `careful balancing of our need to encourage all trial participants to seek

a fair and accurate trial the first time around against our insistence that obvious injustice be

promptly redressed."' Hill, 92 Ohio St.3d at 199, quoting Johnson, 520 U.S. at 466. Courts
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have no authority to create a "structural error exception" to Crim.R. 52(B). Hill, 92 Ohio St.3d

at 199, quoting Johnson, 520 U.S. at 466.

Indeed, a contrary rule would "encourage defendants to remain silent at trial only later to

raise the error on appeal where the conviction would be automatically reversed." Perry, at ¶ 23.

Courts should "foster rather than thwart judicial economy by providing incentives (and not

disincentives) for the defendant to raise all errors in the trial court-where, in many cases, such

errors can be easily corrected." Id.

To be sure, this Court retreated from this view in Colon I, finding that a defective

indictment can amount to structural error requiring automatic reversal, even when the defendant

does not object to the indictment. Colon I, at ¶ 23. But in Horner, this Court overruled Colon I

and held that "[b]y failing to timely object to a defect in an indictment, a defendant waives all

but plain error on appeal." Horner, 126 Ohio St.3d 466, paragraph three of the syllabus. Horner

showsthis Court's commitment to Crim.R. 52(B).

Because the defense did not request an NGRI instruction, defendant's argument that the

trial court should have instructed the jury on NGRI is subject to plain-error review under Crim.R.

52(B). Even if the trial court was required to give an NGRI instruction, defendant cannot show

plain error. Given the absence of any evidence on NGRI, the jury would have been required to

reject the NGRI defense, so not instructing the jury on NGRI did not affect defendant's

substantial rights. State v. Barnes (2002), 94 Ohio St.3d 21, 27.

In the end, defendant fails to show any legal error, let alone structural error requiring

automatic reversal. Younkin was not required to pursue an NGRI defense or formally withdraw

the NGRI plea. And the trial court committed no error in not giving an NGRI instruction for
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which the defense offered no evidence in support and for which the defense did not even request.

Defendant's first proposition of law should be rejected.

Response to Second Proposition of Law: Once a defendant pleads

NGRI, trial counsel is not ineffective in choosing not to actively pursue
the NGRI defense at trial, and nothing requires a defendant who
abandons an NGRI defense to formally withdraw the NGRI plea.

Defendant's second proposition of law claims that trial counsel provides ineffective

assistance when a defendant pleads NGRI and the defense neither pursues an NGRI defense nor

formally withdraws the NGRI plea. To prevail on an ineffective-assistance claim, a defendant

must show (1) that his trial counsel's performance fell below an objective level of reasonable

representation, and (2) that there is a reasonable probability that, but for counsel's unprofessional

errors, the result of the proceeding would have been different. Strickland v. Washington (1984),

466 U.S. 668, 687. Ineffective-assistance claims are generally unreviewable on direct appeal due

to inadequacies of the appellate record. Massaro v. United States (2003), 538 U.S. 500, 504-05.

On the existing record, defendant fails to establish either prong under Strickland.

Younkin's decision not to pursue an NGRI defense or formally withdraw the NGRI plea was not

deficient performance. And even if Younkin had pursued an NGRI defense or withdrawn the

NGRI plea, there is no reasonable probability of a different outcome.

1. DEFENDANT FAILS TO SHOw DEFICIENT PERFORMANCE.

One of the recurring themes throughout defendant's brief is his speculation that Younkin

was either unaware of the NGRI plea or forgot about it. But this speculation fails to credit

Younkin with the necessary presumption of competence. "Judicial scrutiny of counsel's

performance must be highly deferential." Strickland, 466 U.S. at 689. "[A] court must indulge a

strong presumption that counsel's conduct falls within the wide range of reasonable professional

assistance; that is, the defendant must overcome the presumption that, under the circumstances,
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the challenged action `might be considered sound trial strategy."' Id., quoting Michel v.

Louisiana (1955), 350 U.S. 91, 101.

In fact, the record suggests that Younkin's decision not to pursue an NGRI defense was a

strategic one. Dr. Haskins' invoice states that she prepared her report in mid-June 2008.

Shwartz filed the motion to suppress identification testimony about a month later, and Younkin

was appointed as co-counsel before the suppression hearing. Although Haskins' report itself is

not in the record, the timing of these events suggests that the report motivated Shwartz's decision

to pursue a misidentification defense, and that Younkin adhered to this strategy when he took

over the case. Shwartz's and Younkin's decision in this regard is exactly the type of tactical

decision that a court should refrain from second-guessing. State v. Hand, 107 Ohio St.3d 378,

2006-Ohio-18, ¶ 231, citing Strickland, 466 U.S. at 689. They are strongly presumed to have

had a good reason not to pursue the NGRI defense after Haskins made her report. And, of

course, given that the defense presented no evidence of NGRI, Younkin was not ineffective for

not asking the trial court to instruct the jury on NGRI.

Nor was Younkin ineffective in not formally withdrawing the NGRI plea. This Court has

held that trial counsel need not enter an NGRI plea when such a plea has no reasonable chance of

success. State v. Tibbets (2001), 92 Ohio St.3d 146, 165, citing State v. Seiber (1990), 56 Ohio

St.3d 4, 12. Plus, it is not ineffective assistance for trial counsel to formally withdraw an NGRI

plea when an NGRI defense would be futile. State v. Lavelle, 51h Dist. No. 07 CA 130, 2008-

Ohio-3119, ¶¶ 43-45. It naturally follows, then, that when evidence of an NGRI defense is

lacking, trial counsel is not ineffective in choosing to forego the NGRI defense while nonetheless

keeping a previously-entered NGRI plea in place.
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After all, as explained above, no legal rule requires the defense to formally withdraw an

unpursued NGRI plea. The purpose of an NGRI plea is to give the trial court and the State

notice that the defense may be presenting evidence of insanity. It is not meant to be a binding

commitment to pursue an NGRI defense that the defense can escape only by formally

withdrawing the NGRI plea.

Indeed, there were legitimate strategic reasons not to formally withdraw the NGRI plea.

If new evidence had surfaced that supported an NGRI defense, Crim.R. 11(H) would have

required the defense to show good cause to re-enter the NGRI plea. By leaving the NGRI plea in

place, trial counsel kept the NGRI option in play. State v. Decker (1986), 28 Ohio St.3d 137,

138 (defendant's contention that NGRI should have been raised at trial was "at odds" with

defendant's earlier withdrawal of NGRI plea).

Moreover, as explained above, nothing in the record indicates that defendant "wished to

present[an NGRI] defense," and "the record supports the belief defendant was completely on

board with the misidentification defense." Monford I, at ¶ 74; compare, State v. Tenace (1997),

121 Ohio App.3d 702 (defendant received ineffective assistance of counsel when trial counsel

withdrew NGRI plea against defendant's wishes). That defendant himself appeared perfectly

content with pursuing a misidentification defense rather than an NGRI defense farther supports

the reasonableness of Younkin's decision not to pursue an NGRI defense. C.f., State v. Smith

(1981), 3 Ohio App.3d 115, 120 (trial court need not personally address defendant when trial

counsel withdraws NGRI plea, "at least when the record shows no dissension from that decision

by the defendant.").

The bottom line is that Younkin's decision not to pursue an NGRI defense or to formally

withdraw the NGRI plea was not deficient performance. Rather than accepting defendant's
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speculation that Younkin was either unaware of the NGRI plea or forgot about it, this Court

should adhere to Strickland and presume that Younkin's decisions in this regard were sound

strategy. And nothing in this record rebuts the strong presumption that Younkin acted

competently.

II. DEFENDANT FAILS TO SHOW PREJUDICE.

Defendant also fails to establish Strickland's prejudice prong. To start, there is no

evidence in the record that pursuing an NGRI defense would have created a reasonable

probability of a different outcome. The record shows no indication that there was any viable

evidence available to the defense that would have supported an NGRI defense. Dr. Haskins'

report is not in the record, and there is no other evidence that suggests that defendant suffered

from any severe mental disease or defect-let alone that any such defect affected his ability to

know right from wrong. Thus, it is purely speculative that pursuing an NGRI defense would

have had any effect on the outcome of the trial. Nor was defendant prejudiced by Younkin not

asking thetrial court for an NGRI instruction, as the trial court would have been required to

overrule any such request. In short, a "possibility" of a "substantial basis" (Brief, 15) for arguing

NGRI is not enough to establish prejudice.

Moreover, because the record contains no evidence that NGRI was a viable defense,

Younkin's decision not to formally withdraw the NGRI plea did not prejudice defendant.

Handcock, at ¶ 26. There is no reasonable probability that formally withdrawing the NGRI plea

would have made any difference in the trial.

III. CIHONSKI AND THE OTHER CASES CITED BY DEFENDANT ARE INAPPOSITE.

Defendant's reliance on Cihonski is again misplaced. The Third District in Cihonski-

after improperly assuming that trial counsel "forgot or ignored the plea of NGRI"-held that the
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defendant's trial counsel was ineffective for not notifying the jury of the NGRI plea during the

trial. Cihonski, at ¶¶ 29-30. The Court, however, relied on the following passage from the Sixth

District's opinion in Tenace: "the right of a defendant who is competent to stand trial, but who

insists that he was insane at the time of the crime, to choose what plea to enter is a substantial

right." Id. at ¶ 28, quoting Tenace, 121 Ohio App.3d at 715; see, also, Prof. Cond. Rule 1.2(a)

("In a criminal case, the lawyer shall abide by the client's decision as to a plea to be entered.").

The Court in Cihonski therefore apparently concluded that the defendant in that case-

like the defendant in Tenace-insisted that he was insane. The Court in Cihonski went on to

observe that "had trial counsel believed the insanity defense was not viable under the facts and

wished to pursue a different defense, he was free to withdraw the plea of NGRI, after consulting

with Cihonski and obtaining his compliance." Cihonski, at ¶ 30. This passage indicates that the

Court believed that trial counsel had abandoned the NGRI defense without consulting with the

defendant and against the defendant's wishes.

In the present case, however, defendant never "indicate[d] that he wished to present an

NGRI defense" and was "completely on board with the misidentification defense." Monford I, at

¶ 74. Cihonski's ineffective-assistance analysis is therefore inapposite.

Defendant's reliance on the Twelfth District's opinion in State v. Hatt (2000), 140 Ohio

App.3d 694, is also unpersuasive. The defendant in that case was convicted after a bench trial of

driving under the influence of alcohol. Id. at 695. Prior to the trial, the defendant pleaded NGRI

and a competency evaluation was scheduled but never held. Id. The Twelfth District held that

trial counsel failed to admit a favorable blood analysis report into evidence. Id. at 697. The

Court also found that trial counsel failed to require the trial court to "rule on the NGRI issues or

to make a record showing some resolution of those issues." Id. Noting that the record showed
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that prior to trial the defendant was in a psychiatric ward and was "unable to assist in his

defense," id., n. 1, the Court stated that it was "unable to even consider whether the trial court

may have impliedly ruled against appellant on his NGRI plea by permitting the case to proceed

to trial because the record does not show any hearing upon which the court could have evaluated

evidence on the issue," id. at 697.

But, as was the case in Kulp, the Court in Hatt was concerned more with the failure to

address the defendant's competence than with the NGRI plea. The Court's comment that the

defendant was "unable to assist in his defense" was a clear reference to competency. Also,

whether the trial court "permit[ted] the case to proceed to trial" is also a question related to

competency, not NGRI. While the Court held that trial counsel was ineffective in not requiring

the trial court to rule on the NGRI issue during the bench trial, this holding was based on the

evidence in the record showing that an.NGRI defense had at least a reasonable probability of

success. No such evidence exists in the present case.

Finally, Commonwealth v. Gass (1987), 514 Pa. 287, lends no support to defendant's

argument. There, the Pennsylvania Supreme Court held that trial counsel was ineffective in not

requesting an NGRI instruction. Id. at 291. But the defense in Gass actually presented evidence

of NGRI. "Insanity was clearly at issue in Appellant's trial." Id. "Appellant's defense rested

solely upon a claim of insanity" and the "only witness presented by the defense was a

psychiatrist." Id. In the present case, however, NGRI was not at issue in defendant's trial, and

the defense presented no evidence of NGRI. Even if Pennsylvania's rules for obtaining an

instruction on an affirmative defense are similar to Ohio's, Gass does not help defendant.

Defendant points out that "[s]omething said to or observed by [Shwartz] led him to enter

the insanity plea and to have funds allocated for an evaluation." (Brief, 15) Assuming this is
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true, one must also assume that something led Shwartz and Younkin to pursue a

misidentification defense rather than NGRI. Under Strickland, the decision not to pursue an

NGRI defense and to pursue a misidentification defense instead is presumed to be sound

strategy-and the record contains no evidence to overcome this presumption or that a different

decision would have created a reasonable probability of a different outcome. Defendant's

second proposition of law should be rejected.

CONCLUSION

For the foregoing reasons, the State respectfully requests that this Court reject

defendant's two propositions of law and affirm the Tenth District's judgment.t

Respectfully submitted,

RON O'BRIEN 0017245
P sec 'g Attorney

ILBERT 0072929
ssistIm Prosecuting Attorney

Counsel for Plaintiff-Appellee

1 If this Court sua sponte contemplates a decision upon an issue not briefed, the State respectfully
requests notice of that intention and requests an opportunity to brief the issue before this Court

makes its decision. Miller Chevrolet v. Willoughby Hills (1974), 38 Ohio St.2d 298, 301 & n. 3;

State v. 1981 Dodge Ram Van (1988), 36 Ohio St.3d 168, 170.

27



CERTIFICATE OF SERVICE

This is to certify that a copy of the foregoing was hand-delivered, this day, June

13, 2011, to ALLEN V. ADAIR, 373 South High Street, 12th Floor, Columbus, Ohio

43215, Counsel for Defendant-Appellant.

Assista'ht-I'rosecuting Attorney



APPENDIX

R. C. 2901.01 ............................................................................................................................... A-1

R.C. 2901.05 ................... ............................................................................................................ A-5

R.C. 2943.03 ............................................................................................................................... A-7

R.C. 2945.37 ...................... ......................................................................................................... A-8

R.C. 2945.40 . ............................................................................................................................ A-10

Crim.R. 11 ................................................................................................................................. A-12

Crim.R. 30 ..............................................................................................................:.................. A-14

Crim.R. 32 ...........................................................................................:............................:........ A-15

Crim.R. 52 ................................................................................................................................. A-17

Fed.R.Crim.P. 12.2 ....................................................................................:.............................. A-18

Prof Cond. Rule 1.2 ................................................................................................................. A-26



Page 1

PAGE'S OHIO REVISED CODE ANNOTATED
Copyright (c) 2011 by Matthew Bender & Company, Inc

a member of the LexisNexis Group
All rights reserved.

'•• CURRENT THROUGH LEGISLATION PASSED BY THE 129TH OHIO GENERAL ASSEMBLY AND FILED
WITH THE SECRETARY OF STATE THROUGH FILE 10 ""

""• ANNOTATIONS CURRENT THROUGH JANUARY 1, 2011 •'•

TITLE 29. CRIMES -- PROCEDURE
CI-TAPTER 2901. GENERAL PROVISIONS

IN GENERAL

Go to the Ohio Code Archive Directory

ORC Ann. 2901.01 (2011)

§ 2901.01. Definitions

(A) As used in the Revised Code:

(1) "Force" means any violence, compulsion, or constraint physically exerted by any means upodor against a per-
son or thing.

(2) "Deadly force" means any force that carries a substantial risk that it will proximately result in the death of any
person.

(3) "Physical harm to persons" means any injury, illness, or other physiological impairment, regardless of its
gravity or duration.

(4) "Physical harm to property" means any tangible or intangible damage to property that, in any degree, results
in loss to its value or interferes with its use or enjoyment. "Physical harm to property" does not include wear and tear
occasioned by normal use.

(5) "Serious physical harm to persons" means any of the following:

(a) Any mental illness or condition of such gravity as would normally require hospitalization or prolonged psy-
chiatric treatment;

(b) Any physical harm that carries a substantial risk of death;

(c) Any physical harm that involves some permanent incapacity, whether partial or total, or that involves some
temporary, substantial incapacity;

(d) Any physical harm that involves some permanent disfigurement or that involves some temporary, serious
disfigurement;

(e) Any physical harm that involves acute pain of such duration as to result in substantial suffering or that in-
volves any degree of prolonged or intractable pain.

(6) "Serious physical harm to property" means any physical harm to property that does either of the following:

(a) Results in substantial loss to the value ofthe property or requires a substantial amount of time, effort, or
money to repair or replace;

(b) Temporarily prevents the use or enjoyment of the property or substantially interferes with its use or enjoy-
ment for an extended period of time.
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(7) "Risk" means a significant possibility, as contrasted with a remote possibility, that a certain result may occur
or that certain circumstances may exist.

(8) "Substantial risk" means a strong possibility, as contrasted with a remote or significant possibility, that a cer-
tain result may occur or that certain circumstances may exist.

(9) "Offense of violence" means any of the following:

(a) A violation of section 2903.01, 2903.02, 2903.03, 2903.04, 2903.1 1, 2903.12, 2903.13, 2903.15, 2903.21,
2903.211[2903.21.1],2903.22,2905.01,2905.02,2905.11,2905.32,2907.02,2907.03,2907.05,2909.02,2909.03,
2909.24,2911.01,2911.02,2911.11,2917.01,2917.02,2917.03,2917.31,2919.25,2921.03,2921.04,2921.34,or
2923.161 [2923.16.1], of division (A)(1), (2), or (3) of section 2911.12, or of division (B)(1), (2), (3), or (4) ofsectipn
2919.22 ofthe Revised Code or felonious sexual penetration in violation of former section 2907.12 ofthe Revised Code;

(b) A violation of an existing or former municipal ordinance or law of this or any other state or the United
States, substantially equivalent to any section, division, or offense listed in division (A)(9)(a) of this section;

(c) An offense, other than a traffic offense, under an existing or former municipal ordinance or law of this or
any other state or the United States, committed purposely or knowingly, and involving physical harm to persons or a
risk of serious physical harm to persons;

(d) A conspiracy or attempt to commit, or complicity in committing, any offense under division (A)(9)(a), (b),
or (c) of this section.

(10) (a) "Property" means any property, real or personal, tangible or intangible, and any interest or license in that
property. "Property" includes, but is not limited to, cable television service, other telecommunicaHons service, tele-
communications devices, information service, computers, data, computer software, financial instruments associated
with computers, other documents associated with computers, or copies of the documents, whether in machine or human
readable form, trade secrets, trademarks, copyrights, patents, and property protected by a trademark, copyright, or pat-
ent. "Financial instruments associated with computers" include, but are not limited to, checks, drafts, warrants, money
orders, notes of indebtedness, certificates of deposit, letters of credit, bills of credit or debit cards, fmancial transaction
authorization mechanisms, marketable securities, or any computer system representations of any of them.

(b) As used in division (A)(10) of this section, "trade secret" has the same meaning as in section 1333.61 of the
Revised Code, and "telecommunications service" and "information service" have the same meanings as in section
2913.01 ofthe Revised Code.

(c) As used in divisions (AX 10) and ( 13) of this section, "cable television service," "computer," "computer
software," "computer system," "computer network," "data," and "telecommunications device" have the same meanings
as in section 2913:01 of the Revised Code.

(11) "Law enforcement officer" means any of the following:

(a) A sheriff, deputy sheriff, constable, police officer of a township orjoint township police district, marshal,
deputy marshal, municipal police officer, member of a police force employed by a metropolitan housing authority under
division (D) of section 3735.31 ofthe Revised Code, or state highway patrol trooper;

(b) An officer, agent, or employee of the state or any of its agencies, instrumentalities, or political subdivisions,
upon whom, by statute, a duty to conserve the peace or to enforce all or certain laws is imposed and the authority to
arrest violators is conferred, within the limits of that statutory duty and authority;

(c) A mayor, in the mayor's capacity as chief conservator of the peace within the mayor's municipal corpora-
tion;

(d) A member of an auxiliary police force organized by county, township, or municipal law enforcement au-
thorities, within the scope of the member's appointment or commission;

(e) A person lawfully called pursuant to seclion 311,07 ofthe Revised Code to aid a sheriff in keeping the
peace, for the purposes and during the time when the person is called;

(f) A person appointed by a mayor pursuant to section 737.01 ofthe Revised Code as a special patrolling officer
during riot or emergency, for the purposes and during the time when the person is appointed;
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(g) A member of the organized militia of this state or the armed forces of the United States, lawfully called to
duty to aid civil authorities in keeping the peace or protect against domestic violence;

(h) A prosecuting attorney, assistant prosecuting attoraey, secret service officer, or municipal prosecutor;

(i) A veterans' home police officer appointed undersectron 5907.02 ofthe Revised Code;

(j) A member of a police force employed by a regional transit authority under division (Y) of section 30635 of

the Revised Code;

(k) A special police officer employed by a port authority under section 4582.04 or 4582.28 of the Revised Code;

(I) The house of representatives sergeant at arms if the house of representatives sergeant at arms has arrest au-
thority pursuant to division (E)(1) of section 101.311 [101.31.1] of the Revised Code and an assistant house ofrepresen-
tatives sergeant at arms;

(m) A special police officer employed by a municipal corporation at a municipal airport, or other municipal air
navigation facility, that has scheduled operations, as defined in section 119.3 of Title 14 of the Code ofFederal Regula-
tions, 14 C.F.R. 119.3, as amended, and that is required to be under a security program and is governed by aviation se-
curity rules of the transportation security administration of the United States department of transportation as provided in
Parts 1542. and 1544. of Title 49 of the Code of Federal Regulations, as amended.

(12) "Privilege" means an immunity, license, or right conferred by law, bestowed by express or implied grant,
arising out of status, position, oftice, or relationship, or growing out of necessity.

(13) "Contraband" means any property that is illegal for a person to acquire or possess under a statute, ordinance,
or rule, or that a trier of fact lawfully determines to be illegal to possess by reason of the property's involvement in an
offense. "Contraband" includes, but is not limited to, all of the following:

(a) Any controlled substance, as defined in section 3719.01 of the Revised Code, or any device or paraphernalia;

(b) Any unlawful gambling device or paraphernalia;

(c) Any dangerous ordnance or obscene material.

(14) A person is "not guilty by reason of insanity" relative to a charge of an offense only if the person proves, in
the manner specified in.section 2901.05 orthe Revised Code, that at the time of the commission of the offense, the per-
son did not know, as a result of a severe mental disease or defect, the wrongfulness of the person's acts.

(B) (1) (a) Subject to division (B)(2) of this section, as used in any section contained in Title XXIX [29) of the Re-
vised Code that sets forth a criminal offense, "person" includes all of the following:

(i) An individual, corporation, business trust, estate, trust, partnership, and association;

(ii) An unborn human who is viable.

(b) As used in any section contained in Title XXIX [29) of the Revised Code that does not set forth a criminal
offense, "person" includes an individual, corporation, business trust, estate, trust, partnership, and association.

(c) As used in division (B)(1)(a) of this section:

(i) "Unborn human" means an individual organism of the species Homo sapiens from fertilization until live
birth.

(ii) "Viable" means the stage of development of a human fetus at which there is a realistic possibility of main-
taining and nourishing of a life outside the womb with or without temporary artificial life-sustaining support.

(2) Notwithstanding division (B)( I)(a) of this section, in no case shall the portion of the definition of the term
"person" that is set forth in division (B)(1)(a)(ii) of this section be applied or construed in any section contained in Title
XXIX [29) of the Revised Code that sets forth a criminal offense in any of the following manners:

(a) Except as otherwise provided in division (B)(2)(a) of this section, in a manner so that the offense prohibits
or is construed as prohibiting any pregnant woman or her physician from performing an abortion with the consent of the
pregnant woman, with the consent of the pregnant woman implied by law in a medical emergency, or with the approval
of one otherwise authorized by law to consent to medical treatment on behalf of the pregnant woman. An abortion that
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violates the conditions described in the immediately preceding sentence may be punished as a violation of section

2903.01, 2903.02, 2903.03, 2903.04, 2903.05,2903,06,2903.08, 2903, /1, 2903.12, 2903.13, 2903.14, 2903.21, or

2903.22 of the Revised Code, asapplicable. An abortion that does not violate the conditions described in the second
immediately preceding sentence, but that does violate section 2919.12, division (B) of section 2919.13, or section

2919.151 [2919.15.1], 2919.17, or 2919.18 ofthe Revised Code, may be punished as a violation of section 2919.12,
division (B) of section 2919.13, or section 2919.151 [2919.15.11,2919.17, or 2919.18 of the Revised Code, as applica-

ble. Consent is sufficient under this division if it is of the type otherwise adequate to permit medical treatment to the
pregnant woman, even if it does not comply with section 2919.12 ofthe Revised Code.

(b) In a manner so that the offense is applied or is construed as applying to a woman based on an act or omis-
sion of the woman that occurs while she is or was pregnant and that results in any of the following:

(i) Her delivery of a stillborn baby;

(ii) Her causing, in any other manner, the death in utero of a viable, unbom human that she is carrying;

(iii) Her causing the death of her child who is born alive but who dies from one or more injuries that are sus-
tained while the child is a viable, unborn human;

(iv) Her causing her child who is bom alive to sustain one or more injuries while the child is a viable, unbom

human;

(v) Her causing, threatening to cause, or attempting to cause, in any other manner, an injury, illness, or other

physiological impairment, regardless of its duration or gravity, or a mental illness or condition, regardless of its duration

or gravity, to a viable, unborn human that she is carrying.

(C) As used in Title XX1X [291 of the Revised Code:

(1) "School safety zone" consists of a school, school building, school premises, school activity, and school bus.

(2) "School," "school building," and "school premises" have the same meanings as in section 2925.01 of the Re-

vised Code.

(3) "School activity" means any activiry held under the auspices of a board of education of a city, local, exempted
village, joint vocational, or cooperative education school district; a goveming authority of a community school estab-

lished under Chapter 3314. of the Revised Code; a governing board of an educational service center; or the governing

body of a nonpublic school for which the state board of education prescribes minimum standards under section 3301.07

ofthe Revised Code.

(4) "School bus" has the same meaning as in section 4511.01 ofthe Revised Code.

HISTORY:

142 v H 708 (Eff 4-19-88); 143 v S 24 (Eff 7-24-90); 144 v H 77 (Eff9-17-91); 144 v S 144 (Eff 8-8-91); 146 v S 2
(Eff 7-1-96); 146 v S 269 (Eff 7-1-96); 146 v H 445 (Eff 9-3-96); 146 v S 239 (Eff 9-6-96); 146 v S 277 (Eff 3-31-97);

147 v H 565 (Eff 3-30-99); 148 v S 1(Eff 8-6-99); 148 v H 162 (Eff 8-25-99); 148 v S 107 (Eff 3-23-2000); 148 v S
137 (Eff 5-17-2000); 148 v H 351 (Eff 8-18-2000); 148 v S 317 (Eff 3-22-2001); 149 v S 184 (Eff 5-15-2002); 149 v H
675 (Eff 3-14-2003); 149 v H 545 (Eff 3-19-2003); 149 v H 364. Eff4-8-2003; 151 v H 241, § I, eff. 7-1-07; 153 v S

235, § I, eff. 3-24-I I.
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§ 2901.05. Burden and degree of proof; presumption conceming self-defense or defense of another; jury instructions

conccmingreasonable doubt

(A) Every person accused of an offense is presumed innocent until proven guilty beyond a reasonable doubt, and the
burden of proof for all elements of the offense is upon the prosecution, The burden of going forward with the evidence
of an affirmative defense, and the burden of proof, by a preponderance of the evidence, for an affirmative defense, is

upon the accused.

(B) (1) Subject to division (B)(2) of this section, a person is presumed to have acted in self defense or defense of
another when using defensive force that is intended or likely to cause death or great bodily harm to another if the person
against whom the defensive force is used is in the process of unlawfully and without privilege to do so entering, or has
unlawfully and without privilege to do so entered, the residence or vehicle occupied by the person using the defensive

force.

(2) (a) The presumption set forth in division (B)(1) of this section does not apply if the person against whom the
defensive force is used has a right to be in, or is a lawful resident of, the residence or vehicle.

(b) The presumption set forth in division (B)(1) of this section does not apply if the person who uses the defen-
sive force uses it while in a residence or vehicle and the person is unlawfully, and without privilege to be, in that resi-

dence or vehicle.

(3) The presumption set forth in division (B)(1) of this section is a rebuttable presumption and may be rebutted by

a preponderance of the evidence.

(C) As part of its charge to the jury in a criminal case, the court shall read the definitions of "reasonable doubt" and
"proof beyond a reasonable doubt," contained in division (D) of this seaion.

(D) As used in this section:

(1) An "affirmative defense" is either of the following:

(a) A defense expressly designated as affirmative;

(b) A defense involving an excuse or justification peculiarly within the knowledge of the accused, on which the
accused can fairly be required to adduce supporting evidence.

(2)' Dwelling" means a building or conveyance of any kind that has a roof over it and that is designed to be oo-
cupied by people lodging in the building or conveyance at night, regardless of whether the building or conveyance is
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temporary or permanent or is mobile or immobile. As used in this division, a building or conveyance includes, but is not
limited to, an attached porch, and a building or conveyance with a roof over it includes, but is not limited to, a tent.

(3) "Residence" means a dwelling in which a person resides either temporarily or pem anently or is visiting as a

guest.

(4) "Vehicle" means a conveyance of any kind, whether or not motorized, that is designed to transport people or

property.

(E) "Reasonable doubt" is present when the jurors, after they have carefully considered and compared all the evi-
dence, cannot say they are firmly convinced of the truth of the charge. It is a doubt based on reason and common sense.
Reasonable doubt is not mere possible doubt, because everything relating to human affairs or depending on moral ev' r-
dence is open to some possible or imaginary doubt. "Proof beyond a reasonable doubt" is proof of such character that an
ordinary person would be willing to rely and act upon it in the most important of the person's own affairs.

HISTORY:

134 v H 511 (Eff 1-1-74); 137 v H 1168. Eff 1 I-1-78; 152 v S 184, § l, eff. 9-9-08.
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ORC Ann. 2943.03 (2011)

§ 2943.03. Pleas to indictment

Pleas to an indictment or information are:

(A) Guilty;

(B) Not guilty;

(C) A former judgment of conviction or acquittal of the offense;

(D) Once injeopardy;

(E) Not guilty by reason of insanity.

A defendant who does not plead guilty may enter one or more of the other pleas. A defendant who does not plead
not guilty by reason of insanity is conclusively presumed to have been sane at the time of the commission of the offense
charged. The court may, for good cause shown, allow a change of plea at any time before the commencernent of the

trial.

HISTORY:

GC § 13440-2; 113 v 123(175), ch 19, § 2; Bureau of Code Revision. Eff 10-1-53.
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§ 2945.37. Defmidons; hearing on competence to stand trial

(A) As used in sections 2945.37 to 2945.402 [2945.40.4 of the Revised Code:

(1) "Prosecutor" means a prosecuting attorney or a city director of law, village solicitor, or similar chief legal of-

ficer of a municipal corporation who has authority to prosecute a criminal case that is before the court or the criminal

case in which a defendant in a criminal case has been found incompetent to stand trial or not guilty by reason of insan-

ity.

(2) "Examiner" means either ofthe following:

(a) A psychiatrist or a licensed clinical psychologist who satisfies the criteria of division (I)(I) of section

5122.01 ofthe Revised Code or is employed by a certified forensic center designated by the department of mental health

to conduct examinations or evaluations.

(b) For purposes of a separate mental retardation evaluation that is ordered by a court pursuant to division (H)

of section 2945.371 [2945;37.1] ofthe Revised Code, a psychologist designated by the director of developmental dis-
abilities pursuant to that section to conduct that separate mental retardation evaluation.

(3) "Nonsecured status" means any unsupervised, off-grounds movement or trial visit from a hospital or institu-
tion, or any conditional release, that is granted to a person who is found incompetent to stand trial and is committed

pursuant to section 2945.39 ofthe Revised Code or to a person who is found not guilty by reason of insanity and is

committed pursuant to section 2945.40 ofthe Revised Code.

(4) "Unsupervised, off-grounds movement" includes only off-grounds privileges that are unsupervised and that
have an expectation of return to the hospital or institution on a daily basis.

(5) "Trial visit" means a patient privilege of a longer stated duration of unsupervised community contact with an
expectation of return to the hospital or institution at designated times.

(6) "Conditional release" means a commitment status under which the trial court at any time may revoke a per-

son's conditional release and order the rehospitalization or reinstitutionalization of the person as described in division
(A) of section 2945.402 [2945.40.2] ofthe Revised Code and pursuant to which a person who is found incompetent to

stand trial or a person who is found not guilty by reason of insanity lives and receives treatment in the community for a
period of time that does not exceed the maximum prison term or term of imprisonment that the person could have re-

ceived for the offense in question had the person been convicted of the offense instead of being found incompetent to

stand trial on the charge of the offense or being found not guilty by reason of insanity relative to the offense.
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(7) "Licensed clinical psychologist," "mentally ill person subject to hospitalization by court order," and "psychia-

trist" have the same meanings as in section 5122.01 of the Revised Code.

(8) "Mentally retarded person subject to institutionalization by court order" has the same meaning as in section

5123.01 ofthe Revised Code.

(B) In a criminal action in a court of common pleas, a county court, or a municipal court, the court, prosecutor, or
defense may raise the issue of the defendant's competence to stand trial. If the issue is raised before the trial has com-
menced, the court shall hold a hearing on the issue as provided in this section. If the issue is raised after the trial has
commenced, the court shall hold a hearing on the issue only for good cause shown or on the court's own motion.

(C) The court shall conduct the hearing required or authorized under division (B) of this section within thirty days
after the issue is raised, unless the defendant has been referred for evaluation in which case the court shall conduct the
hearing within ten days after the filing of the report of the evaluation or, in the case of a defendant who is ordered by the

court pursuant to division (H) of section 2945.371 [2945.37.11 ofthe Revised Code to undergo a separate mental retar-
dation evaluation conducted by a psychologist designated by the director of developmental disabilities, within ten days
after the filing of the report of the separate mental retardation evaluation under that division. A hearing may be contin-
ued for good cause.

(D) The defendant shall be represented by counsel at the hearing conducted under division (C) ofthis section. Ifthe

defendant is unable to obtain counsel, the court shall appoint counsel under Chapter 120. of the Revised Codebr under

the authority recognized in division (C) of section 120.06, division (E) of section 120.16, division (E) of section 120.26,

or section 2941.51 ofthe Revised Code before proceeding with the hearing.

(E) The prosecutor and defense counsel may submit evidence on the issue of the defendant's competence to stand
trial. A written report of the evaluation of the defendant may be admitted into evidence at the hearing by stipulation, but,
if either the prosecution or defense objects to its admission, the report may be admitted under sections 2317.36 to

2317.38 of the Revised Code or any other applicable statute or rule.

(F) The court shall not find a defendant incompetent to stand trial solely because the defendant is receiving or has
received treatment as a voluntary or involuntary mentally ill patient under Chapter 5122. or a voluntary or involuntary
mentally retarded resident under Chapter 5123. of the Revised Code or because the defendant is receiving or has re-

ceived psychotropic drugs or other medication, even if the defendant might become incompetent to stand trial without

the drugs or medication.

(G) A defendant is presumed to be competent to stand trial. If, after a hearing, the court finds by a preponderance of
the evidence that, because of the defendant's present mental condition, the defendant is incapable of understanding the
nature and objective of the proceedings against the defendant or of assisting in the defendant's defense, the court shall
find the defendant incompetent to stand trial and shall enter an order authorized by section 2945.38 of the Revised Code.

(H) Municipal courts shall follow the procedures set forth in sections 2945.37 to 2945.402 [2945.40.2] ofthe Re-

vised Code. Except as provided in section 2945.371 [2945.37. IJ of the Revised Code, a municipal court shall not order
an evaluation of the defendant's competence to stand trial or the defendant's mental condition at the time of the commis-
sion of the offense to be conducted at any hospital operated by the department of mental health. Those evaluations shall

be Performed through community resources including, but not limited to, certified forensic centers, court probation de-
partments, and community mental health agencies. All expenses of the evaluations shall be borne by the legislative au-

thority of the municipal court, as defined in section 1901.03 ofihe Revised Code, and shall be taxed as costs in the case.

If a defendant is found incompetent to stand trial or not guilty by reason of insanity, a municipal court may commit the

defendant as provided in sections 2945.38 to 2945.402 [2945.40.2] of the Revised Code.

H ISTORY:
137 v H 565 (Eff 11-1-78); 138 v S 297 (Eff 4-30-80); 139 v H 694 (Eff I I-15-81); 142 v S 156 (Eff 7-1-89); 146 v

S 285. Eff 7-1-97; 153 v S 79, § l, eff. 10-6-09.
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TITLE 29. CRIMES -- PROCEDURE
CHAPTER 2945. TRIAL

COMPETENCY TO STAND TRIAL

Go to the Ohio Code Archive Directory

ORC Ann. 2945.40 (2011)

§ 2945.40. Procedure upon acquittal by reason of insanity

(A) If a person is found not guilty by reason of insanity, the verdict shall state that finding, and the trial court shall
conduct a full hearing to determine whether the person is a mentally ill person subject to hospitalization by court order
or a mentally retarded person subject to institutionalization by court order. Prior to the hearing, if the trial judge believes
that there is probable cause that the person found not guilty by reason of insanity is a mentally ill person subject to hos-
pitalization by court order or mentally retarded person subject to institutionalization by court order, the trial judge may
issue a temporary order of detentioa for that person to remain in effect for ten court days or until the hearing, whichever

occurs first.

Any person detained pursuant to a temporary order of detention issued under this division shall be held in a suitable
facility, taking into consideration the place and type of confinement prior to and during trial.

(B) The court shall hold the hearing under division (A) of this section to determine whether the person found not
guilty by reason of insanity is a mentally ill person subject to hospitalization by court order or a mentally retarded per-
son subject to institutionalization by court order within ten court days after the fmding of not guilty by reason of insan-
ity. Failure to conduct the hearing within the ten-day period shall cause the immediate discharge of the respondent,
unless the judge grants a continuance for not longer than ten court days for good cause shown or for any period of time
upon motion of the respondent.

(C) If a person is found not guilty by reason of insanity, the person has the right to attend all hearings conducted

pursuant to sectians 2945.37 to 2945.402 [2945.40.2] of the Revised Code. At any hearing conducted pursuant to one of
those sections, the court shall inform the person that the person has all of the following rights:

(I) The right to be represented by counsel and to have that counsel provided at public expense if the person is in-
digent, with the counsel to be appointed by the court under Chapter 120. of the Revised Code or under the authority

recogvized in division (C) of section 120.06, division (E) of section 120.16, division (E) of section 120.26, or section

2941.51 of the Revised Code;

(2) The right to have independent expert evaluation and to have that independent expert evaluation provided at
public expense if the person is indigent;

(3) The right to subpoena witnesses and documents, to present evidence on the person's behalt and to cross-
examine witnesses against the person;

(4) The right to testify in the person's own behalf and to not be compelled to tes6fy;
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(5) The right to have copies of any relevant medical or mental health document in the custody of the state or of
any place of commitment other than a document for which the court finds that the release to the person of information
contained in the document would create a substantial risk of hann to any person.

(D) The hearing under division (A) of this section shall be open to the public, and the court shall conduct the hear-
ing in accordance with the Rules of Civil Procedure. The court shall make and maintain a full transcript and record of
the hearing proceedings. The court may consider all relevant evidence, including, but not limited to, any relevant psy-
chiatric, psychological, or medical testimony or reports, the acts constituting the offense in relation to which the person
was found not guilty by reason of insanity, and any history of the person that is relevant to the person's ability to con-

form to the law.

(E) Upon completion of the hearing under division (A) of this section, if the court finds there is not clear and con-
vincing evidence that the person is a mentally ill person subject to hospitalization by court order or a mentally retarded
person subject to institutionalization by court order, the court shall discharge the person, unless a detainer has been
placed upon the person by the department of rehabilitation and correction, in which case the person shall be remmed to
that department.

(F) If, at the hearing under division (A) of this section, the court finds by clear and convincing evidence that the
person is a mentally ill person subject to hospitalization by court order or a mentally retarded person subject to institu-
tionalization by court order, it shall commit the person to a hospital operated by the department of mental health, a facil-
ity operated by the department of developmental disabilities, or another medical or psychiatric facility, as appropriate,

and further proceedings shall be in accordance with sections 2945.401 [2945:40.11 and 2945.402 [2945.40.2] of the

Revised Code. In determining the place and nature of the commitment, the court shall order the least restrictive com-
mitment altemative available that is consistent with public safety and the welfare of the person. In weighing these fac-

tors, the court shall give preference to protecting public safety.

(G) If a court makes a commitment of a person under division (F) of this section, the prosecutor shall send to the
place of commitment all reports of the person's current mental condition, and, except as otherwise provided in this divi-
sion, any other relevant information, including, but not limited to, a transcript of the hearing held pursuant to division
(A) of this section, copies of relevant police reports, and copies of any prior arrest and conviction records that pertain to
the person and that the prosecutor possesses. The prosecutor shall send the reports of the person's current mental condi-
tion in every case of commitment, and, unless the prosecutor determines that the release of any of the other relevant
inforrnation to unauthorized persons would interfere with the effective prosecution of any person or would create a sub-
stantial risk of harm to any person, the prosecutor also shall send the other relevant information. Upon admission of a
person committed under division (F) of this section, the place of commitment shall send to the board of alcohol, drug
addiction, and mental health services or the community mental health board serving the county in which the charges
against the person were filed a copy of all reports of the person's current mental condition and a copy of the other rele-

vant information provided by the prosecutor under this division, including, if provided, a transcript of the hearing held

pursuant to division (A) of this section, the relevant police reports, and the prior arrest and conviction records that per-
tain to the person and that the prosecutor possesses.

(H) A person who is committed pursuant to this section shall not voluntarily admit the person or be voluntarily ad-
mitted to a hospital or institution pursuant to section 5122.02, 5122.15, 5123.69, or 5123.76 of the Revised Code.

HISTORY:

137 v H 565 (Eff I 1-1-78); 138 v S 297 (Eff 4-30-80); 138 v H 965 (Eff4-9-81); 139 v H I (Eff 8-5-8I); 142 v S
156 (Eff 7-1-89); 143 v S 24 (Eff 7-24-90); 145 v H 571 (Eff 10-6-94); 146 v H 567 (Eff 10-29-96); 146 v S 285. Eff 7-
1-97; 153 v S 79, § I, eff. 10-6-09.
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Ohio Rules Of Criminal Procedure

Ohio Crim. R. !l (2011)

Review Court Orders which may amend this Rule.

Rule 11. Pleas, Rights Upon Plea

(A) Pleas.

A defendant may plead not guilty, not guilty by reason of insanity, guilty or, with the consent of the court, no con-
test. A plea of not guilty by reason of insanity shall be made in writing by either the defendant or the defendant's attor-
ney. All other pleas may be made orally. The pleas of not guilty and not guilty by reason of insanity may be joined. If a
defendant refuses to plead, the court shall enter a plea of not guilty on behalf of the defendant.

(B) Effect of guilty or no contest pleas.

With reference to the offense or offenses to which the plea is entered:

(1) The plea of guilty is a complete admission of the defendant's guilt.

(2) The plea of no contest is not an admission of defendant's guilt, but is an admission of the truth of the facts al-
leged in the indictment, infortnation, or comp{aint, and the plea or admission shall not be used against the defendant in
any subsequent civil or criminal proceeding.

(3) When a plea of guilty or no contest is accepted pursuant to this rale, the court, except as provided in divisions

(C)(3) and (4) of this rule, shall proceed with sentencing under Crim. R. 32.

(C) Pleas of guilty and no contest in felony cases.

(1) Where in a felony case the defendant is unrepresented by counsel the court shall not accept a plea of guilty or
no contest unless the defendant, after being readvised that he or she has the right to be represented by retained counsel,

eirpursuant to Crim. R. 44 by appointed counsel, waives this right.

(2) In felony cases the court may refuse to accept a plea of guilty or a plea of no contest, and shall not accept a plea
of guilty or no contest without first addressing the defendant personally and doing all of the following:

(a) Determining that the defendant is making the plea voluntarily, with understanding of the nature of the charges
and of the maximum penalty involved, and, if applicable, that the defendant is not eligible for probation or for the impo-
sition of community control sanctions at the sentencing hearing.

(b) Informing the defendant of and determining that the defendant understands the effect of the plea of guilty or
no contest, and that the court, upon acceptance of the plea, may proceed with judgment and sentence.

(c) Informing the defendant and determining that the defendant understands that by the plea the defendant is
waiving the rights to jury trial, to confront witnesses against him or her, to have compulsory process for obtaining wit-
nesses in the defendant's favor, and to require the state to prove the defendant's guilt beyond a reasonable doubt at a trial
at which the defendant cannot be compelled to testify against himself or herself.
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(3) With respect to aggravated murder committed on and after January 1, 1974, the defendant shall plead sepa-
rately to the charge and to each specification, if any. A plea of guilty or no contest to the charge waives the defendant's
right to a jury trial, and before accepting a plea of guilty or no contest the court shall so advise the defendant and deter-
mine that the defendant understands the consequences of the plea.

If the indictment contains no specification, and a plea of guilty or no contest to the charge is accepted, the court
shall impose the sentence provided by law.

If the indictment contains one or more specifications, and a plea of guilty or no contest to the charge is accepted,
the court may dismiss the specifications and impose sentence accordingly, in the interests ofjustice.

If the indictment contains one or more specifications that are not dismissed upon acceptance of a plea of guilty or
no contest to the charge, or if pleas of guilty or no contest to both the charge and one or more specifications are ac-
cepted, a court composed of three judges shall: (a) determine whether the offense was aggravated murder or a lesser
offense; and (b) if the offense is determined to have been a lesser offense, impose sentence accordingly; or (c) if the
offense is determined to have been aggravated murder, proceed as provided by law to determine the presence or absence
of the specified aggravating circumstances and of mitigating circumstances, and impose sentence accordingly.

(4) With respect to all other cases the court need not take testimony upon a plea of guilty or no contest.

(D) Misdemeanor cases involving serious offenses.

In misdemeanor cases involving serious offenses the court may refuse to accept a plea of guilty or no contest, and
shall not accept such plea without first addressing the defendant personally and informing the defendant of the effect of
the pleas of guilty, no contest, and not guilty and determining that the defendant is making the plea voluntarily. Where
the defendant is unrepresented by counsel the court shall not accept a plea of guilty or no contest unless the defendant,
after being readvised that he or she has the right to be represented by retained counsel, or pursuant to Crim. R 44 by

appointed counsel, waives this right.

(E) Misdemeanor cases involving petty offenses.

In misdemeanor cases involving petty offenses the court may refuse to accept a plea of guilty or no contest, and
shall not accept such plea without first informing the defendant ofthe effect of the pleas of guilty, no contest, and not

guilty.

The counsel provisions of Crim. 2 44(B) and (C) apply to division (E) of this rule.

(F) Negotiated plea in felony cases.

When, in felony cases, a negotiated plea of guilty or no contest to one or more offenses charged or to one or more
other or lesser offenses is offered, the underlying agreement upon which the plea is based shall be stated on the record
in open court.

(G) Refusal of court to accept plea.

If the court refuses to accept a plea of guilty or no contest, the court shall enter a plea of not guilty on behalf of the
defendant. In such cases neither plea shall be admissible in evidence nor be the subject of comment by the prosecuting
attomey or court.

(H) Defense of Insanity.

The defense of not guilty by reason of insanity must be pleaded at the time of arraignment, except that the court for
good cause shown shall permit such a plea to be entered at any time before trial.

HISTORY: Amended, eff 7-1-76; 7-1-80; 7-1-98.
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Ohio Rules Of Criminal Procedure

Ohio Crim. R. 30 (2011)

Review Court Orders which may amend this Rule.

Rule 30. Instructions

(A) Instructions; error; record.

At the close of the evidence or at such earlier time during the trial as the court reasonably directs, any party may
file written requests that the court instruct the jury on the law as set forth in the requests. Copies shall be furnished to all
other parties at the time of making the requests. The court shall inform counsel of its proposed action on the requests
prior to counsel's arguments to the jury and shall give the jury complete instructions after the arguments are completed.
The court also may give some or all of its instructions to the jury prior to counsel's arguments. The court shall reduce its
final instructions to writing or make an audio, electronic, or other recording of those instractions, provide at Ieast one
written copy or recording of those instructions to the jury for use during deliberations, and preserve those instructions
for the record.

On appeal, a party may not assign as error the giving or the failure to give any instructions unless the party objects
before the jury retires to consider its verdict, stating specifically the matter objected to and the grounds of the objection.
Opportunity shall be given to make the objection out of the hearing ofthe jury.

(B) Cautionary Instructions.

At the commencement and during the course of the trial, the court may give the jury cautionary and other instruc-
tions of law relating to trial procedure, credibility and weight of the evidence, and the duty and function of thejury and
may acquaint the jury generally with the nature of the case.

HISTORY: Amended, eff 7-1-75; 7-1-82; 7-1-92; 7-1-05.
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Ohio Rules Of Criminal Procedure

Ohio Crim. R. 32 (2011)

Review Court Orders which may amend this Rule.

Rule 32. Sentence

(A) Imposition of sentence.

Sentence shall be imposed without unnecessary delay. Pending sentence, the court may commit the defendant or
continue or alter the bail. At the time of imposing sentence, the court shall do all of the following:

(1) Afford counsel an opportunity to speak on behalf of the defendant and address the defendant personally and ask
if he or she wishes to make a statement in his or her own behalf or present any information in mitigation of punishment.

(2) Afford the prosecuting attorney an opportunity to speak;

(3) Afford the victim the rights provided by law;

(4) In serious offenses, state its statutory findings and give reasons supporting those findings, if appropriate.

(B) Notification of right to appeal.

(1) After imposing sentence in a serious offense tliit has gone to trial, the court shall advise the defendant that the
defendant has a right to appeal the conviction.

(2) After imposing sentence in a serious offense, the court shall advise the defendant of the defendant's right,
where applicable, to appeal or to seek leave to appeal the sentence imposed.

(3) If a right to appeal or a right to seek leave to appeal applies under division (B)( I) or (B)(2) of this rule, the
court shall also advise the defendant of all of the following:

(a) That if the defendant is unable to pay the cost of an appeal, the defendant has the right to appeal without pay-

ment;

(b) That if the defendant is unable to obtain counsel for an appeal, counsel will be appointed without cost;

(c) That if the defendant is unable to pay the costs of documents necessary to an appeal, the documents will be
provided without cost;

(d) That the defendant has a right to have a notice of appeal timely filed on his or her behalf.

Upon defendant's request, the court shall forthwith appoint counsel for appeal.

(C) Judgment.

A judgment of conviction shall set forth the plea, the verdict, or findings, upon which each conviction is based, and
the sentence. Multiple judgments of conviction may be addressed in one judgment entry. If the defendant is found not
guilty or for any other reason is entitled to be discharged, the court shall renderjudgment accordingly. The judge shall
sign the judgment and the clerk shall enter it on the journal. A judgment is effective only when entered on the joumal

by the clerk.
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Ohio Rules Of Criminal Procedure

Ohio Crim. R 52 (2011)

Review Court Orders which may amend this Rule.

Rule 52. Harmless Error and Plain Error

(A) Harmless error.

Any error, defect, uregularity, or variance which does not affect substantial rights shall be disregarded.

(B) Plain error.

Plain errors or defects affecting substantial rights may be noticed although they were not brought to the attention of
the court.
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TITLE IV. ARRAIGNMENT AND PREPARATION FOR TRIAL
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USCS Fed Rules Crim Proc R 12.2

Review Court Orders which may amend this Rule.
Review expert commentary from The National Institute for Trial Advocacy

Rule 12.2. Notice of an Insanity Defense; Mental Examination

(a) Notice of an Insanity Defense. A defendant who intends to assert a defense of insanity at the time of the alleged
offense must so notify an attorney for the govemment in writing wi[hin the time provided for filing a pretrial motion, or
at any later time the court sets, and file a copy of the notice with the clerk. A defendant who fails to do so cannot rely on
an insanity defense. The court may, for good cause, allow the defendant to file the notice late, grant additional trial-
preparation time, or make other appropriate orders.

(b) Notice of Expert Evidence of a Mental Condition, If a defendant intends to introduce expert evidence relating to a
mental disease or defect or any other mental condition of the defendant bearing on either (I) the issue of guilt or (2) the
issue of punishment in a capital case, the defendant must--within the time provided fqr filing a pretrial motion or at any
later time the court sets--notify an attorney for the government in writing of this intention and file a copy of the notice
with the clerk. The court may, for good cause, allow the defendant to file the notice late, grant the parties additional
trial-preparation time, or make other appropriate orders.

(c) Mental Examination.
(1) Authority to Order an Examination; Procedures.

(A) The court may order the defendant to submit to a competency examination under 18 U.S.C. § 4241.
(B) If the defendant provides notice under Rule 12.2(a), the court must, upon the government's motion, order the

defendant to be examined under 18 US.C. § 4242. If the defendant provides notice under Rule 12.2(b) the court may,
upon the governmen4s motion, order the defendant to be examined under procedures ordered by the court.

(2) Disclosing Results and Reports of Capital Sentencing Examination. The results and reports of any examination
conducted solely under Rule 12.2(c)(l) after notice under Rule 122(b)(2) must be sealed and must not be disclosed to
any attorney for the govemment or the defendant unless the defendant is found guilty of one or more capital crimes and
the defendant confirms an intent to offer during sentencing proceedings expert evidence on mental condition.

(3) Disclosing Results and Reports of the Defendant's Expert Examination. After disclosure under Rule I2.2(c)(2) of

the results and reports of the govemment's examination, the defendant must disclose to the govemment the results and
reports of any examination on mental condition conducted by the defendant's expert about which the defendant intends

to introduce expert evidence.
(4) Inadmissibility ofa Defendant's Statements. No statement made by a defendant in the course of any examination

conducted under this rule (whether conducted with or without the defendant's consent), no testimony by the expert
based on the statement, and no other fruits of the statement may be admitted into evidence against the defendant in any
criminal proceeding except on an issue regarding mental condition on which the defendant:

(A) has introduced evidence of incompetency or evidence requiring notice under Rule 12.2(a) or (b)( I), or
(B) has introduced expert evidence in a capital sentencing proceeding requiring notice under Rule 12.2(b)(2).
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(d) Failure to Comply.
(1) Failure to Give Notice or to Submit to Examination. The court may exclude any expert evidence from the defen-

dant on the issue of the defendant's mental disease, mental defect, or any other mental condition bearing on the defen-
danPs guilt or the issue of punishment in a capital case if the defendant fails to:

(A) give notice under Rule 12.2(b); or
(B) submit to an examination when ordered under Rule 12.2(c).

(2) Failure to Disclose. The court may exclude any expert evidence for which the defendant has failed to comply with

the disclosure requirement of Rule 12.2(c)(3).

(e) Inadmissibility of Withdrawn Intention. Evidence of an intention as to which no6ce was given under Rule 12.2(a) or
(b), later withdrawn, is not, in any civil or criminal proceeding, admissible against the person who gave notice of the

intention.

HISTORY:
(Added April 22, 1974, eff. Dec. 1, 1975; amended July 31, 1975, P.L. 94-64, §§ 2, 3(14), 89 Stat. 370, 373; Aug. 1,

1983; Oct. 12, 1984, P.L. 98-473, Title 11, Ch IV, § 404, 98 Stat. 2067; Oct. 30, 1984, P.L. 98-596, § 11(a), (b), 98 Stat.
3138; Aug. 1, 1985; Nov. 10, 1986, P.L. 99-646, § 24, 100 Stat. 3597; Aug. 1, 1987.)

(As amended Dec. 1, 2002; Dec. 1, 2005.)

HISTORY; ANCILLARY LAWS AND DIRECTIVES

Amendments:

1975. Act July 31, 1975, § 3(4) (effective 1211/75, as provided by § 2 of such Act, which appears as a note to Rule 4),
substituted subsec. (c) for one which read: "(c) Psychiatric examination. In an appropriate case the court may, upon mo-
tion of the attotney for the government, order the defendant to submit to a psychiatric examination by a psychiatrist des-
ignated for this purpose in the order of the court.".

1984. Act Oct. 12, 1984 purported to amend subsec. (b) of this rule by substituting "any other mental condition bearing

upon the issue of guilt" for "other condition bearing upon the issue of whether he had the mental state required for the
offense charged", but such amendment was not executed because it was repealed by Act Oct 30, 1984.

Such Act further, in subsec. (c), purported to substitute "to an examination pursuant to 18 U.S.C. 4242" for "to a psy-

chiatric examination by a psychiatrist designated for this purpose in the order of the court", but the amendment could
not be executed because such language did not appear in the text.

Such Act further, in subsec. (d), purported to substitute "guilt" for "mental state", but the amendment was not exe-

cuted because it was repealed by Act Oct. 30, 1984.
Act Oct. 30, 1984, in subsec. (c) substituted "to an examination pursuant to 18 US.C. 4242" for "to a mental examina-

tion by a psychiatrist or other expert designated for this purpose in the order of the court"; and, in subsec. (d), substi-

tuted "guilt" for "mental condition".

1986. Act Nov. 10, 1986, in subsec. (c), inserted "4241 or".

Other provisions:
Notes of Advisory Committee. Rule 12.2 is designed to require a defendant to give notice prior to trial of his inten-

tion (1) to rely upon the defense of insanity or (2) to introduce expert testimony of inental disease or defect on the the-
ory that such mental condition is inconsistent with the mental state required for the offense charged. This rule does not
deal with the issue of mental competency to stand trial.
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The objective is to give the govemment time to prepare to meet the issue, which will usually require reliance upon
expert testimony. Failure to give advance notice commonly results in the necessity for a continuance in the middle of a
trial, thus unnecessarily delaying the administration of justice.

A requirement that the defendant give notice of his intention to rely upon the defense of insanity was proposed by the
Advisory Committee in the Second Preliminary Draft of Proposed Amendments (March 1964), rule 12. k, p. 7. The ob-
jective of the 1964 proposal was explained in a brief Advisory Committee Note:

Under existing procedure although insanity is a defense, once it is raised the burden to prove sanity beyond a reason-

able doubt rests with the govemment. Davis v. United States, 160 U.S. 469, 16 S.Ct. 353, 40 L. Ed. 499 (1895). This mle

requires pretrial notice to the govemment of an insanity defense, thus petmitting it to prepare to meet the issue. Fur-

thermore, in Lynch v. Overholser, 369 U.S. 705, 82 SCt. 1063, 8 L.Ed.2d 211(1962), the Supreme Court held that, at
least in the face of a mandatory commitment statute, the defendant had a right to determine whether or not to raise the
issue of insanity. The rule gives the defendant a method of raising the issue and precludes any problem of deciding
whether or not the defendant relied on insanity.

The Standing Committee on Rules of Practice and Procedure decided not to recommend the proposed Notice of Insan-
ity rule to the Supreme Court. Reasons were not given.

Requiring advance notice of the defense of insanity is commonly recommended as a desirable procedure. The Work-
ing Papers of the National Commission on Refotm of Federal Criminal Laws, Vol. 1, p. 254 (1970), state in part:

It is reconunended that procedural reform provide for advance notice that evidence of mental disease or defect will

be relied upon in defense....
Requiring advance notice is proposed also by the American Law Institute's Model Penal Code, § 4.03 (P.O.D. 1962).

The commentary in Tentative Draft No. 4 at 193-194 (1955) indicates that, as of that time, six states required pretrial
notice and an additional eight states required that the defense of insanity be specially pleaded.

For recent state statutes see N.Y. CPL § 250.10 (McKinney's Consol. Laws, c. I I-A, 1971) enacted in 1970 which
provides that no evidence by a defendant of a mental disease negativing criminal responsibility shall be allowed unless
defendant has served notice on the prosecutor of his intention to rely upon such defense. See also New Jersey Penal
Code (Final Report of the New Jersey Criminal Law Revision Commission, Oct. 1971) § 2c: 4-3; New Jersey Court

Rule 3:12; State v. Whitlow, 45 N.J. 3, 22 n. 3, 210 T.2d 763 (1965), holding the requirement of notice to be both ap-
propriate and not in violation of the privilege against self-incrimination.

Subdivision (a) deals with notice of the "defense of insanity." In this context the tetm insanity has a well-understood
meaning. See, e.g., Tydings, A Federal Verdict of Not Guilty by Reason of Insanity and a Subsequent Conunitment

Procedure, 27Md.L.Rev. 131 (1967). Precisely how the defense of insanity is phrased does, however, differ somewhat
from circuit to circuit. See Study Draft of a New Federal Criminal Code, § 503 Comment at 37 (USGPO 1970). For a
more extensive discussion of present law, see Working Papers of the National Commission on Reform of Federal
Criminal Laws, Vol. I, pp. 229-247 (USOPO 1970). The National Commission recommends the adoption of a single
test pattemed after the proposal of the American Law Institute's Model Penal Code. The proposed definition provides in

part:
In any prosecution for an offense lack of cr'uninal responsibility by reason of mental disease or defect is a defense.

[Study Draft of a New Federal Criminal Code § 503 at 36-37.]
Should the proposal of the National Commission be adopted by the Congress, the language of subdivision (a) proba-

bly ought to be changed to read "defense of lack of criminal responsibility by reason of mental disease or defect" rather

than "defense of insanity."
Subdivision (b) is intended to deal with the issue of expert testimony bearing upon the issue of whether the defendant

had the "mental state required for the offense charged."
There is some disagreement as to whether it is proper to introduce evidence of mental disease or defect bearing not

upon the defense of insanity, but rather upon the existence of the menta{ state required by the offense charged. The
American Law Institute's Model Penal Code takes the position that such evidence is admissible [§ 4.02(1) (P.O.D.

1962)]. See also People v. Gorshen, 51 Cal.2d 716, 336 P,2d 492 (1959).

The federal cases reach conflicting conclusions. See Rhodes v. United States, 282 F.2d 59, 62 (4th Cir. 1960):
The proper way would have been to ask the witness to describe the defendant's mental condition and symptoms, his

pathological beliefs and motivations, if he was thus afflicted, and to explain how these influenced or could have influ-
enced his behavior, particularly his mental capacity knowingly to make the false statement charged, or knowingly to

forge the signatures . . ..
Compare Fisher v. United States, 328 U.S. 463, 66 SCt. 1318, 90 L.Ed 1382 (1946).
Subdivision (b) does not attempt to decide when expert testimony is admissible on the issue of the requisite mental

state. It provides only that the defendant must give pretrial notice when he intends to introduce such evidence. The pur-
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pose is to prevent the need for a continuance when such evidence is offered without prior notice. The problem of unnec-
essary delay has arisen in jurisdictions which do not require prior notice of an intention to use expert testimony on the
issue of mental state. Referring to this, the California Special Commission on Insanity and Criminal Offenders, First
Report 30 (1962) said:

The abuses of the present system are great. Under a plea of"not guilty" without any notice to the people that the
defense of insanity will be relied upon, defendant has been able to raise the defense upon the trial of the issue as to
whether he committed the offense charged.

As an example of the delay occasioned by the failure to heretofore require a pretrial notice by the defendant, see
United States v. Albright, 388 F.2d 719 (4th Cir. 1968), where a jury trial was recessed for 23 days to permit a psychiat-
ric examination by the prosecution when the defendant injected a surprise defense of lack of mental competency.

Subdivision (c) gives the court the authority to order the defendant to submit to a psychiatric examination by a psy-
chiatrist designated by the court. A similar provision is found in ALI, Model Penal Code § 4.05(l) (P.O.D. 1962). This
is a common provision of state law, the constitutionality of which has been sustained. Authorities are collected in ALI,
Model Penal Code, pp. 195-196 Tent. Draft No. 4, (1955). For a recent proposal, see the New Jersey Penal Code § 2c:
4-5 (Final Report of the New Jersey Criminal Law Revision Commission, Oct. 1971) authorizing appointment of "at
least one qualified psychiatrist to examine and report upon the mental condition of the defendant." Any issue of self-
incrimination which might arise can be dealt with by the court as, for example, by a bifurcated trial which deals sepa-
rately with the issues of guilt and of mental responsibility. For statutory authority to appoint a psychiatrist with respect

to competency to stand trial, see 18 U.S.C. § 4244.
Subdivision (d) confers authority on the court to exclude expert testimony in behalf of a defendant who has failed to

give notice under subdivision (b) or who refuses to be examined by a court-appointed psychiatrist under subdivision (c).

See State v. Whitlow, 45 N.J. 3, 23, 210 A.2d 763 (1965), which indicates that it is proper to limit or exclude testimony

by a defense psychiatrist whenever defendant refuses to be examined.
Notes of Committee on the Judiciary on 1975 amendments (House Report No. 94-247). A. Amendments Pro-

posed by the Supreme Court. Rule 12.2 is a new rule that deals with defense based upon mental condition. It provides
that; (I) The defendant must notify the prosecution in writing of his intention to rely upon the defense of insanity. If the
defendant fails to comply, "insanity may not be raised as a defense." (2) If the defendant intends to introduce expert
testimony relating to mental disease or defect on the issue whether he had the requisite mental state, he must notify the
prosecution in writing. (3) The court, on motion of the prosecution, may order the defendant to submit to a psychiatric
examination by a court-appointed psychiatrist. (4) If the defendant fails to undergo the court-ordered psychiatric exami-
nation, the court may exclude any expett witness the defendant offers on the issue of his mental state.

B. Committee Action. The Committee agrees with the proposed rule but has added language concerning the use of
statements made to a psychiatrist during the course of a psychiatric examination provided for by Rule 12.2. The lan-

guage provides:
No statement made by the accused in the course of any examination provided for by this rule, whether the examina-

tion shall be with or without the consent of the accused, shall be admitted in evidence against the accused before the
judge who orjury which determines the guilt of the accused, prior to the determination of guilt.

The purpose of this rule is to secure the defendant's fifth amendment right against self-incrimination. See State v.

Raskin, 34 Wis.2d 607, 150 N, W.2d 318 (1967). The provision is flexible and does not totally preclude the use of such
statements. For example, the defendant's statement can be used at a separate determination of the issue of sanity or for
sentencing purposes once guilt has been determined. A limiting instruction to the jury in a single trial to consider state-
ments made to the psychiatrist only on the issue of sanity would not satisfy the requirements of the rule as amended.
The prejudicial effect on the determination of guilt would be inescapable.

The Committee notes that the rule does not attempt to resolve the issue whether the court can constitutionally compel
a defendant to undergo a psychiatric examination when the defendant is unwilling to undergo one. The provisions of
subdivision (c) are qualified by the phrase, "In an appropriate case." If the court cannot constitutionally compel an un-
willing defendant to undergo a psychiatric examination, then the provisions of subdivision (c) are inapplicable in every
instance where the defendant is unwilling to undergo a court-ordered psychiatric examination. The Committee, by its
approval of subdivision (c), intends to take no stand whatever on the constitutional question.

Notes of Conference Committee on 1975 amendments (House Report No. 94-414). Rule 12.2(c) deals with court-
ordered psychiatric examinations. The House version provides that no statement made by a defendant during a court-
ordered psychiatric examination could be admitted in evidence against the defendant before the trier of fact that deter-
mines the issue of guilt prior to the determination of guilt. The Senate version deletes this provision.
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The Conference adopts a modified House provision and restores to the bill the language of H.R. 6799 as it was origi-
nally introduced. The Conference adopted language provides that no statement made by the defendant during a psychi-
atric examination provided for by the rule shall be admitted against him on the issue of guilt in any criminal proceeding.

The Conference believes that the provision in H.R. 6799 as originally introduced in the House adequately protects the
defendant's fifth amendment right against self-incrimination. The rule does not preclude use of statements made by a
defendant during a court-ordered psychiatric examination. The statements may be relevant to the issue of defendant's
sanity and admissable on that issue. However, a limiting instruction would not satisfy the rule if a statement is so preju-
dicial that a limiting instruction would be ineffective. Cf. practice under 18 U.S.C. 4244.

Approval of amendments by Act July 31,1975; effective date. Act July 31, 1975, P.L. 94-64, § 2,89 Stat. 370,
which appears as a note to Rule 4, approved U. S. Supreme Court Order of April 22, 1974, which added this Rule, and
rendered it effective on Dec. 1, 1975.

Notes of Advisory Committee on 1983 amendments. Note to Subdivision (b). Courts have recently experienced dif-
ficulty with the question of what kind of expert testimony offered for what purpose falls within the notice requirement
of rule 12.2(b). See, e.g., United States v Hi11, 655 F.2d 512 (3d Cir. 1980) (rule not applicable to tendered testimony of
psychologist conceming defendant's susceptibility of inducement, offered to reinforce defendant's entrapment defense);
United States v Webb, 625 F.2d 709 (5th Cir. 1980) (rule not applicable to expert testimony tendered to show that de-
fendant lacked the "propensity to commit a violent act," as this testimony was offered "to prove that Webb did not
commit the offense charged," shooting at a helicopter, "not that certain conduct was unaccompanied by criminal in-
tent"); United States v. Perl, 584 F2d 1316 (4th Cir. 1978) (because entrapment defense properly withheld from jury, it
was unnecessary to decide if the district court erred in holding rule applicable to tendered testimony of the doctor that
defendant had increased susceptibility to suggestion as a result of medication he was taking); United States v. Olson,

576 F.2d 1267 (8th Cir. 1978) (rule applicable to tenderad testimony of an alcoholism and drug therapist that defendant
was not responsible for his actions because of a problem with alcohol); United States Y. Staggs, 553 F.2d 1073 (7th Cir.

1977) (rule applicable to tendered testimony of psychologist that defendant, charged with assaulting federal officer, was
more likely to hurt himself than to direct his aggressions toward others, as this testimony bears upon whether defendant
intended to put victim in apprehension when he picked up the gun).

What these cases illustrate is that expert testimony about defendant's mental condition may be tendered in a wide vari-
ety of circumstances well beyond the situation clearly within rule 12.2(b), i.e., where a psychiatrist testifies for the de-
fendant regarding his diminished capacity. In all of these situations and others like them, there is good reason to make
applicable the notice provisions of rule 12.2(b). This is because in all circumstances in which the defendant plans to
offer expert testimony conceming his mental condition at the tune of the crime charged, advance disclosure to the gov-
emment will serve "to permit adequate pretrial preparation, to prevent surprise at trial, and to avoid the necessity of de-
lays during trial." 2 A.B.A. Standards for Criminal Justice 11-55 (2d 1980). Thus, while the district court in United

States v. Hill, 481 F.Supp. 558 (E,D.Pa. 1979), incorrectly concluded that present rule 12.2(b) covers testimony by a
psychologist bearing on the defense of entrapment, the court quite properly concluded that the government would be
seriously disadvantaged by lack of notice. This would have meant that the govemment would not have been equipped to
cross-examine the expert, that any expert called by the govemment would not have had an opportunity to hear the de-
fense expert testify, and that the govemment would not have had an opportunity to conduct the kind of investigation
needed to acquire rebuttal testimony on defendant's claim that he was especially susceptible to inducement. Conse-
quently, rule 12.2(b) has been expanded to cover all of the aforementioned situations.

Note to Subdivision (c). The amendment of the first sentence of subdivision (c), recognizing that the govemment may
seek to have defendant subjected to a mental examination by an expert other than a psychiatrist, is prompted by the
same considerations discussed above. Because it is possible that the defendant will submit to examination by an expert
of his own other than a psychiatrist, it is necessary to recognize that it will sometimes be appropriate for defendant to be
examined by a government expert other than a psychiatrist. The last sentence of subdivision (c) has been amended to
more accurately reflect the Fifth Amendment considerations at play in this context. See Estelle v. Smith, 451 U.S. 454

(1981), holding that self-incrimination protections are not inevitably limited to the guilt phase of a trial and that the
privilege, when applicable, protects against use of defendanPs statement and also the fluits thereof, including expert
testimony based upon defendant's statements to the expert. Estelle also intimates that "a defendant can be required to
submit to a sanity examination," and presumably some other form of mental examination, when "his silence may de-
prive the State of the only effective means it has of controverting his proof on an issue that he inteqected into the case."

Note to Subdivision (d). The broader term "mental condition" is appropriate here in light of the above changes to sub-

divisions (b) and (c).
Note to Subdivision (e). New subdivision (e), generally consistent with the protection afforded in rule 12.1(f) with

respect to notice of alibi, ensures that the notice required under subdivision (b) will not deprive the defendant of an op-
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portunity later to elect not to utilize any expert testimony. This provision is consistent with Williams v. Florida, 399
U.S. 78 (1970), holding the privilege against self-incrimination is not violated by requiring the defendant to give notice
of a defense where the defendant retains the "unfettered choice" of abandoning the defense.

Dissenting statement of Justice O'Connor to 1983 Amendment. With one minor reservation, I join the Court in its
adoption of the proposed amendments. They represent the product of considerable effort by the Advisory Committee,
and they will institute desirable reforms. My sole disagreement with the Court's action today lies in its failure to rec-
ommend correction of an apparent en•or in the drafting of Proposed Rule 12.2(e).

As proposed, Rule 12.2(e) reads:
"Evidence of an intention as to which notice was given under subdivision (a) or (b), later withdrawn, is not admissi-

ble in any civil or criminal proceeding against the person who gave notice of the intention."
Identical language fotmerly appeared in Fed Rules Crim. Proc. I1(e)(6) and Fed Rules Evid. 410, each of which

stated that
"[Certain material] is not admissible in any civil or criminal proceeding against the defendant."

Those rules were amended, Supreme Court Order Apri130, 1979, 441 U.S. 970, 987, 1007, Pub. Law 96-42, approved
July 31, 1979, 93 Stat. 326. After the amendments, the relevant language read,

"[Certain material] is not, in any civil or criminal proceeding, admissible against the defendant."
As the Advisory Committee explained, this minor change was necessary to eliminate an ambiguity. Before the

amendment, the word "against" could be read as referring either to the kind of proceeding in which the evidence was
offered or to the purpose for which it was offered. Thus, for instance, if a person was a witness in a suit but not a party,
it was unclear whether the evidence could be used to impeach him. In such a case, the use would be against the person,
but the proceeding would not be against him. Similarly, if the person wished to introduce the evidence in a proceeding
in which he was the defendant, the use, but not the proceeding, would be against him. To eliminate the ambiguity, the
Advisory Committee proposed the amendment clarifying that the evidence was inadmissible against the person, regard-
less of whether the particular proceeding was against the person. See Adv. Comm. Note to Fed. Rules Crim. Proc.

ll(e)(6); Adv. Comm. Note to Fed. Rules Evid. 410.
The same ambiguity inheres in the proposed version of Rule 12.2(e). We should recommend that it be eliminated now.

To that extent, I respectfuily dissent.
Repeal of 1984 amendments of substcs. (b) and (d), Act Oct. 30, 1984, P.L. 98-596, § 11(b), 98 Stat. 3138, appli-

cable on and after enactment of Act Oct. 12, 1984, P.L. 98-473, 98 Stat. 1837, on Oct. 12, 1984, as provided by § 11(c)
of Act Oct. 30, 1984, repealed the amendments made to subsecs. (b) and (d) of this section by Act Oct. 12, 1984, P.L.
98-473, § 404(b) and (d); see the 1984 Amendment notes to this sectioa.

Application of Oct. 30,1984 amendments. Act Oct. 30, 1984, P.L. 98-596, § 11(c), 98 Stat. 3128, provides: "The
amendments and repeals made by subsections (a) and (b) of this section [amending this rule and repealing amendments
made by Act Oct. 12, 1984, Title II, Ch IV, § 404(b), (d), 98 Stat. 2067; see 1984 Amendmentnotes] shall apply on and
after the enactment of the joint resolution entitled'Joint resolution making continuing appropriations for the fiscal year
1985, and for other purposes', H.J. Res. 648, Ninety-eighth Congress [Act Oct. 12, 1984, P.L. 98-073, 98 Stat. 1837;
enacted on Oct. 12, 1984].".

Notes of Advisory Committee on 1985 amendments. Note to Subdivision (e). This clarifying amendment is intended
to serve the same purpose as a comparable change made in 1979 to similar language in Rule 11(e)(6). The change
makes it clear that evidence of a withdrawn intent is thereafter inadmissible against the person who gave the notice in
any civil or criminal proceeding, without regard to whether the proceeding is against that person.

Notes of Advisory Committee on 1987 amendments. The amendments are technical. No substantive change is in-
tended.

Notes of Advisory Committee on 2002 amendments. The language of Rule 12.2 has been amended as part of the
general restyling of the Criminal Rules to make them more easily understood and to make style and tetminology consis-
tent throughout the rules. These changes are intended to be stylistic only, except as noted below.

The substantive changes to Rule 12.2 are designed to address five issues. First, the amendment clarifies that a court
may order a mental examination for a defendant who has indicated an intention to raise a defense of mental condition
bearing on the issue of guilt. Second, the defendant is required to give notice of an intent to present expert evidence of
the defendant's mental condition during a capital sentencing proceeding. Third, the amendment addresses the ability of
the trial court to order a mental examination for a defendant who has given notice of an intent to present evidence of
mental condition during capital sentencing proceedings and when the results of that examination may be disclosed.
Fourth, the amendment addresses the timing of disclosure of the results and reports of the defendant's expert examina-
tion. Finally, the amendment extends the sanctions for failure to comply with the ruie's requirements to the punishment
phase of a capital case.
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Under current Rule 12.2(b), a defendant who intends to offer expert testimony on the issue of his or her mental condi-
tion on the question of guilt must provide a pretrial notice of that intent. The antendment extends that notice require-
ment to a defendant who intends to offer expert evidence, testimonial or otherwise, on his or her mental condition dur-
ing a capital sentencing proceeding. As several courts have recognized, the better practice is to require pretrial notice of
that intent so that any mental examinations can be conducted without unnecessarily delaying capital sentencing proceed-
ings. See, e.g., United States v. Beckjord, 962 F. Supp. 748, 754-64 (E.D. Va. 1997); Unrted States v. Haworth. 942 F.
Supp. 1406, 1409 (D.N.M 1996). The amendment adopts that view.

Revised Rule 12.2(c)(1) addresses and clarifies the authority of the court to order mental examinations for a defendant
- to determine competency of a defendant to stand trial under 18 U.S.C. § 4241; to determine the defendant's sanity at
the time of the alleged offense under 18 U.S.C. § 4242; or in those cases where the defendant intends to present expert
testimony on his or her mental condition. Rule 12.2(c)(1)(A) reflects the traditional authority of the court to order com-
petency examinations. With regard to examinations to determine insanity at the time of the offense, current Rule 12.2(c)
implies that the trial court may grant a government motion for a mental examination of a defendant who has indicated
under Rule 12.2(a) an intent to raise the defense of insanity. But the corresponding statute, 18 U.S.C. § 4242, requires
the court to order an examination if the defendant has provided notice of an intent to raise that defense and the govern-
ment moves for the examination. Revised Rule 12.2(c)(1)(B) now conforms the rule to § 4242. Any examination con-
ducted on the issue of the insanity defense would thus be conducted in accordance with the procedures set out in that
statutory provision.

Revised Rule 12.2(c)(1)(B) also addresses those cases where the defendant is not relying on an insanity defense, but
intends to offer expert testimony on the issue of mental condition. While the authority of a trial court to order a mental
examination of a defendant who has registered an intent to raise the insanity defense seems clear, the authority under the
rule to order an examination of a defendant who intends only to present expert testimony on his or her mental condition
on the issue of guilt is not as clear. Some courts have concluded that a court may order such an examination. See, e.g.,
United Slates v. Stackpole, 811 F.2d 689, 697 (Ist Cir. 1987); Unlted States v. Buchbinder, 796 F.2d 910, 915 (Ist Cir.
1986); and United States v. Halbert, 712 F.2d 388 (9th Cir. 1983). In United States v. Davis, 93 F.3d 1286 (6th Cir.
1996), however, the court in a detailed analysis of the issue concluded that the district court lacked the authority under
the rule to order a mental examination of a defendant who had provided notice of an intent to offer evidence on a de-
fensa of diminished capacity. The court noted first that the defendant could not be ordered to undergo commitment and
examination under 18 U.S.C. § 4242, because that provision relates to situations when the defendant intends to rely on
the defense of insanity. The court also rejected the argument that the examination could be ordered under Rule 12.2(c)
because this was, in the words of the rule, an "appropriate case." The court concluded, however, that the trial court had
the inherent authority to order such an examination.

The amendment clarifies that the authority of a court to order a mental examination under Rule 12.2(c)(l)(B) extends
to those cases when the defendant has provided notice, under Rule 12.2(b), of an intent to present expert testimony on
the defendant's mental condition, either on the merits or at capital sentencing. See, e.g., United States v. Hall, 152 F.3d

381 (5th Cir. 1998), cert. denied, 119 S. Ct. 1767 (1999).
The amendment to Rule 12.2(c)(l ) is not intended to affect any statutory or inherent authority a court nmay have to

order other mental examinations.
The amendment leaves to the court the determination of what procedures should be used for a court-ordered examina-

tion on the defendanCs mental condition (apart from insanity). As currently provided in the rule, if the examination is
being ordered in connection with the defendant's stated intent to present an insanity defense, the procedures are dictated
by 18 U.S.C. § 4242. On the other hand, if the examination is being ordered in conjunction with a stated intent to pre-
sent expert testimony on the defendant's mental condition (not amounting to a defense of insanity) either at the guilt or
sentencing phases, no specific statutory counterpart is available. Accordingly, the court is given the discretion to specify
the procedures to be used. In so doing, the court may certainly be informed by other provisions, which address hearings
on a defendant's mental condition. See, e.g., 18 U.S.C. § 4241, et seq.

Additional changes address the question when the results of an examination ordered under Rule 12.2(b)(2) may, or
must, be disclosed, The Supreme Court has recognized that use of a defendant's statements during a court-ordered ex-
amination may compromise the defendanPs right against self-incrimination. See Estelle v. Smith, 451 U.S. 454 [68 L.

Ed. 2d 359] (1981) (defendant's privilege against self-incrimination violated when he was not advised of right to remain
silent during court-ordered examination and prosecution introduced statements during capital sentencing hearing). But
subsequent cases have indicated that the defendant waives the privilege if the defendant introduces expert testimony on
his or her mental condition. See, e.g., Powell v. Texas, 492 U.S. 680. 683-84 [106L. Ed. 2d 551, 555) (1989); Buchanan
v. Kentucky, 483 U.S. 402, 421-24 [97 L. Ed. 2d 336, 354] (1987); Presnell v. Zant, 9591::2d 1524, 1533 (11th Cir.

1992); Williams v. Lynaugh, 809 F,;2d 1063, 1068 (5th Cir. 198.r); United States v. Madrid, 673 F.2d 1114, 1119-21
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(10th Cir. 1982). That view is reflected in Rule 12.2(c), which indicates that the statements of the defendant may be
used against the defendant only after the defendant has introduced testimony on his or her mental condition. What the
current rule does not address is if, and to what extent, the prosecution may see the results of the examination, which
may include the defendant's statements, when evidence of the defendant's mental condition is being presented solely at a
capital sentencing proceeding.

The proposed change in Rule 12.2(c)(2) adopts the procedure used by some courts to seal or otherwise insulate the
results of the examination until it is clear that the defendant will introduce expert evidence about his or her mental con-
dition at a capital sentencing hearing; i.e., after a verdict of guilty on one or more capital crimes, and a reaffumation by
the defendant of an intent to introduce expert mental-condition evidence in the sentencing phase. See, e.g., United States
v. Beckford 962 F. Supp. 748 (E.D. Va. 1997). Most courts that have addressed the issue have recognized that if the
govemment obtains early access to the accused's statements, it will be required to show that it has not made any deriva-
tive use of that evidence. Doing so can consume time and resources. See, e.g., United States v. Hall, supr4 152 F.3d at
398 (noting that sealing of record, although not constitutionally required, "likely advances interests ofjudicial economy
by avoiding litigation over [derivative use issue]").

Except as provided in Rule I2.2(c)(3), the rule does not address the time for disclosing results and reports of any ex-
pert examination conducted by the defendant. New Rule I2.2(c)(3) provides that upon disclosure under subdivision
(c)(2) of the results and reports of the government's examination, disclosure of the results and reports of the defendant's
expert examination is mandatory, if the defendant intends to introduce expert evidence relating to the examination.

Rule 12.2(c), as previously written, restricted admissibility ofthe defendant's statements during the course of an ex-
amination conducted under the rule to an issue respecting mental condition on which the defendant "has introduced tes-
timony" - expert or otherwise. As amended, Rule 12.2(c)(4) provides that the admissibility of such evidence in a capi .1
sentencing proceeding is triggered only by the defendant's introducGon of expert evidence. The Committee believed
that, in this context, it was appropriate to limit the govetnment's ability to use the results of its expert mental examina-
tion to instances in which the defendant has first introduced expert evidence on the issue.

Rule 12.2(d) has beercamended to extend sanctions for failure to comply with the rule to the penalty phase of a capital
case. The selection of an appropriate remedy for the failure of a defendant to provide notice or submit to an examination
under subdivisions (b) and (c) is entrusted to the discretion of the court. While subdivision (d) recogriizes that the couR
may exclude the evidence of the defendant's own expert in such a situation, the court should also consider "the effec-
tiveness of less severe sanctions, the impact of preclusion on the evidence at trial and the outcome of the case, the extent
of prosecutorial surprise or prejudice, and whether the violation was willful." Taylor v. Illinois, 484 U.S. 400, 414 n. 19

[98 L. Ed. 2d 798, 8141(1988) (citing Fendler v. Goldsmith, 728 F.2d 1181(9th C'v. 1983)).
Notes of Advisory Committee on 2005 amendments. The amendment to Rule 12.2(d) fills a gap created in the 2002

amendments to the rule. The substantively amended rule that took effect December I, 2002, permits a sanction of exclu-
sion of "any expert evidence" for failure to give notice or failure to submit to an examination, but provides no sanction
for failure to disclose reports. The proposed amendment is designed to address that specific issue.

Rule 12.2(d)(1) is a slightly restructured version of current Rule 12.2(d). Rule 12.2(d)(2) is new and permits the court
to exclude any expert evidence for failure to comply with the disclosure requirement in Rule 12.2(c)(3). The sanction is
intended to relate only to the evidence related to the matters addressed in the report, which the defense failed to dis-
close. Unlike the broader sanction for the two violations listed in Rule I2.2(d)( I)-which can substantially affect the
entire hearing--the Committee believed that it would be ovcrbroad to expressly authorize exclusion of "any" expert evi-
dence, even evidence unrelated to the results and reports that were not disclosed, as required in Rule 12.2(c)(3).

The rule assumes that the sanction of exclusion will result only where there has been a complete failure to disclose the
report. If the report is disclosed, albeit in an untimely fashion, other relief may be appropriate, for example, granting a
continuance to the govemment to review the report.
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Ohio Rules of Professional Conduct
I. CLIENT-LAWYER RELATIONSHIP

Ohio Prof. Cond Rule 1.2 (2011)

Review Court Orders which may amend this Rule.

Rule 1.2: SCOPE OF REPRESENTATION AND ALLOCATION OF AUTHORITY BETWEEN CLIENT AND
LAWYER

(a) Subject to divisions (c), (d), and (e) ofthis rule, a lawyer shall abide by a client's decisions conceming the objectives
of representation and, as required by Rule 1.4, shall consult with the client as to the means by which they are to be pur-
sued. A lawyer may take action on behalf of the client as is impliedly authorized to carry out the representation. A
lawyer does not violate this rule by acceding to requests of opposing counsel that do not prejudice the rights of the cli-
ent, being punctual in fulfilling all professional commitments, avoiding offensive tactics, and treating with courtesy and
consideration all persons involved in the legal process. A lawyer shall abide by a client's decision whether to settle a
matter. In a criminal case, the lawyer shall abide by the clienYs decision as to a plea to be entered, whether to waive a
jury trial, and whether the client will testify.

(b) [RESERVED]

(c) A lawyer may limit the scope of a new or existing representation if the limitation is reasonable under the cir-

cumstances and communicated to the client, preferably in writing.

(d) A lawyer shall not counsel a client to engage, or assist a client, in conduct that the lawyer knows is illegal or

fraudulent. A lawyer may discuss the legal consequences of any proposed course of conduct with a client and may
counsel or assist a client in making a good faith effort to determine the validity, scope, meaning, or application of the

law.

(e) Unless otherwise required by law, a lawyer shall not present, participate in presenting, or threaten to present
criminal charges or professional misconduct allegations solely to obtain an advantage in a civil matter.

NOTES:

Comment

Allocation of Authority between Client and Lawyer

111 Division (a) confers upon the client the ultimate authority to determine the purposes to be served by legal repre-
sentation, within the limits imposed by law and the lawyer's professional obligations. The decisions specified in divi-
sion (a), such as whether to settle a civil matter, must also be made by the client. See Rule 1.4(a)(I) for the lawyer's
duty to communicate with the client about such decisions. With respect to the means by which the client's objectives
are to be pursued, the lawyer shall consult with the client as required by Rule 1.4(a)(2) and may take such action as is
impliedly authorized to carry out the representation.

020 On occasion, however, a lawyer and a client may disagree about the means to be used to accomplish the client's
objectives. Clients normally defer to the special knowledge and skill of their lawyer with respect to the means to be
used to accomplish their objectives, particularly with respect to technical, legal, and tactical matters. Conversely, law-
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yers usually defer to the client regarding such questions as the expense to be incurred and concern for third persons who
might be adversely affected. Because of the varied nature of the matters about which a lawyer and client might disagree
and because the actions in question may implicate the interests of a tribunal or other persons, this rule does not prescribe
how such disagreements are to be resolved. Other law, however, may be applicable and should be consulted by the
lawyer. The lawyer should also consult with the client and seek a mutually acceptable resolution of the disagreement.
If such efforts are unavailing and the lawyer has a fundamental disagreement with the client, the lawyer may withdraw
from the representation. See Rule I.16(b)(4). Conversely, the client may resolve the disagreement by discharging the
lawyer. See Rule 1.16(a)(3).

[31 At the outset of a representation, the client may authorize the lawyer to take specific action on the clienPs behalf
without further consultation. Absent a material change in circumstances and subject to Rule 1.4, a lawyer may rely on
such an advance authorization. The client may, however, revoke such authority at any time.

[4] In a case in which the client appears to be suffering diminished capacity, the lawyer's duty to abide by the cli-
ent's decisions is guided by reference to Rule 1.14.

14A] Division (a) makes it clear that regardless of the nature of the representation the lawyer does not breach a duty
owed to the client by maintaining a professional and civil attitude toward all persons involved in the legal process. Spe-
cifically, punctuality, the avoidance of offensive tactics, and the treating of all persons with courtesy are viewed as es-
sential components of professionalism and civility, and their breach may not be required by the client as part of the rep-
resentation.

Independence from Client's Views or Activities

151 A lawyer's representation of a client, including representation by appointment, does not constitute an endorse-
ment of the client's political, economic, social, or moral views or activities. Legal representation should not be denied
to people who are unable to afford legal services or whose cause is controversial or the subject of popular disapproval.
By the same token, representing a client does not constitute approval of the client's views or activities.

Agreements Limiting Scope of Representation

[61 [RESERVED]

[7J Although division (c) affords the lawyer and client substantial latitude in defining the scope of the representa-
tion, any limitation must be reasonable under the circumstances. If, for example, a client's objective is limited to secur-
ing general information about the law that the client needs in order to handle a common and typically uncomplicated
legal problem, the lawyer and client may agree that the lawyer's services will be limited to'a brief telephone consulta-
tion. Such a limitation would not be reasonable if the time allotted was not sufficient to yield advice upon which the
client could rely. In addition, the terms upon which representation is undertaken may exclude specific means that might
otherwise be used to accomplish the client's objectives. Such limitations may exclude actions that the client thinks are
too costly or that the lawyer regards as repugnant or imprudent. Although an agreement for a limited representation
does not exempt a lawyer from the duty to provide competent representation, the limitation is a factor to be considered
when determining the legal knowledge, skill, thoroughness, and preparation reasonably necessary for the representation.
See Rule 1. 1.

[7AJ Written confirmation of a limitation of a new or existing representation is preferred and may be any writing
that is presented to the client that reflects the limitation, such as a letter or electronic transmission addressed to the clieint
or a court order. A lawyer may create a form or checklist that specifies the scope of the client-lawyer relationship and
the fees to be charged. An order of a court appointing a lawyer to represent a client is sufficient to confirm the scope of
that representation.

181 All agreements concerning a lawyer's representation of a client must accord with the Ohio Rules of Professional
Conduct and other law. See, e.g., Rules 1.1, 1.8 and 5.6.

Illegal, Fraudulent and Prohibited Transactions

[91 Division (d) prohibits a lawyer from knowingly counseling or assisting a client to commit an illegal act or fraud.
This prohibition, however, does not preclude the lawyer from giving an honest opinion about the actual consequences
that appear likely to result from a client's conduct. Nor does the fact that a client uses advice in a course of action that is
illegal or fraudulent of itself make a lawyer a party to the course of action. There is a critical distinction between pre-
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senting an analysis of legal aspects of questionable conduct and recommending the means by which an illegal act or
fraud might be committed with impunity.

1101 When the client's course ofactlon has already begun and is continuing, the lawyer's responsibility is especially
delicate. The lawyer is required to avoid assisting the client, for example, by drafting or delivering documents that the
lawyer knows are fraudulent or by suggesting how the wrongdoing might be concealed. A lawyer may not continue
assisting a client in conduct that the lawyer originally supposed was legally petmissible but then discovers is improper.
See Rules 3.3(b) and 4.1(b).

[11[ Where the client is a 6duciary, the lawyer may be charged with special obligations in dealings with a benefici-
ary

[12[ Division (d) applies whether or not the defrauded party is a party to the transaction. Hence, a lawyer must not
participate in a transaction to effectuate illegal or fraudulent avoidance of tax liability. Division (d) does not preclude
undertaking a criminal defense incident to a general retainer for legal services to a lawful enterprise. The last clause of
division (d) recognizes that determining the validity or interpretation of a statute or regulation may require a course of
action involving disobedience of the statute or regulation or of the interpretation placed upon it by govemmental au-
thorities.

1131 If a lawyer comes to know or reasonably should know that a client expects assistance not permitted by the
Ohio Rules of Professional Conduct or other law or if the lawyer intends to act contrary to the client's instructions, the
lawyer must consult with the client regarding the limitations on the lawyer's conduct. See Rule 1.4(ax5).

Comparison to former Ohio Code of Professional Responsibility

Rule 1.2 replaces several provisions within Canon 7 of the Code of Professional Responsibility.

The first sentence of Rule 1.2(a) generally corresponds to EC 7-7 and makes what previously was advisory into a
rule. The second sentence of Rule 1.2(a) states explicitly what is implied by EC 7-7. The third sentence of Rule 1.2(a)
corresponds generally to DR 7-101(A)(1) and EC 7-10. Rule 1.2(a)(1) and (2) correspond to several sentences in EC 7-
7.

Rule 1.2(c) does not correspond to any Disciplinary Rule or Ethical Consideration.

The first sentence of Rule 1.2(d) corresponds to DR 7-102(A)(7). The second sentence of Rule 1.2(d) is similar to
EC 7-4.

Rule 1.2(e) is the same as DR 7-105 except for the addition of the prohibition against threatening "professional
misconduct allegations."

Comparison to ABA Model Rules of Professional Conduct

Rule 1.2(a) is modified slightly from the Model Rule 1.2(a) by the inclusion of the third sentence, which does not
exist in the Model Rules.

Model Rule 1.2(b) has been moved to Comment 15] of Rule 1.2 because the provision is more appropriately ad-
dressed in a comment rather than a black-letter rule.

Rule 1.2(c) differs from Model Rule 1.2(c) in that it requires only that the limitation be communicated to the client,
preferably in writing. The Model Rule requires that the client give informed consent to the limitation.

Rule 1.2(d) is simi[ar to Model Rule 1.2(d) but differs in two aspects. The Model Rule Ianguage "criminal" was
changed to "illegal" in Rule 1.2(d), and Model Rule 1.2(d) was split into two sentences in Rule 1.2(d).

Rule 1.2(e) does not exist in the Model Rules.

Decisions Under Former Law
Access to legal representation Breach ofcourtroom decorum Contract of employment Denial of continuance Discharge

for consulting attorney Disqualification of attomey Duty of attomey Duty to counsel client Illegal drugs as payment for
services Misrepresenting defendant's record
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Access to legal representation

When an employee, upon being told that her annual bonus income would be reduced by 50 percent, said she would
consult an attomey and was discharged a week later for threatening another employee, it was error to grant summary
judgment to her employer on a claim of wrongful discharge in violation of public policy on the theory that her threat to
consult an attorney was distinct from an actual consultation and was not a protected activity giving rise to a claim of
termination in violation of public policy because this was a distinction without a difference, and provisions in Ohio
Const. art. I, § 16 and Ohio Code Prof. Resp. EC 1-I and 2-I, encouraging employees to consult an attocney regarding
possible claims that would affect an employer's business interests showed that the employer's claim that the termination
was valid was a factual issue which had to be submitted to the trier of fact. Newcomb v. Hostetler Catering, Inc., -
Ohio App. 3d-, 2007 Ohio 361, -- N.E. 2d -, 2007 Ohio App. LEXIS 309 (Jan. 29,2007).

When considering sources of public policy that encouraged employees to consult an attoritey about possible claims
that would affect an employer's business interests, the Ohio Constitution gave the Ohio Supreme Court the authority to
adopt the Code of Professional Responsibility (CPR), and the CPR contained two provisions which helped to show that
encouraging individuals to consult an attomey was a clear public policy in Ohio. Ohio Code Prof. Resp. EC I-I stated
that every person in society should have ready access to the independent professional services of a lawyer of integrity
and competence, and Ohio Code Prof. Resp. EC 2-I stated that the need of members of the public for legal services was
met only if they recognized their legal problems, appreciated the importance of seeking legal assistance, and were able
to obtain the services of acceptable legal counsel. Important functions of the legal profession were to educate laymen to
recognize their legal problems, to facilitate the process of intelligent selection of lawyers, and to assist in making legal
services fully available, and it would be inappropriate to engraft upon the CPR the caveat "however, if a claim is against
the potential client's employer, the attomey must advise the client that she might lose her livelihood simply for consult-
ing the attomey." Newcomb v. Hostetler Catering, Inc., - Ohio App. 3d--, 2007 Ohio 361, -- N E. 2d-, 2007 Ohio
App. LEXIS 309 (Jan. 29, 2007).

Breach of courtroom decorum

Respondent's zealous representation of his client pursuant to Canon 7 was no excuse for his disrespectful, discour-
teous behavior which resulted in a serious breach of courtroom decorum: Bar Asso. of Greater Cleveland v. Milano, 9
Ohio St. 3d 86, 459 N.E 2d 496, 1984 Ohio LEXIS 1011 (1984).

Contract of employment

Attomey was suspended for one year with that suspension stayed based upon the attomey's admission and several

mitigators, including his severe depression, and willingness to get treatment, after the attomey filed a personal injury

action for a client then dismissed it without the client's consent and did not refile within the statute of limitations period;
the attomey violated Ohio Code Prof. Resp. DR 1-102(AX5), 6-101(A)(3), 7-101(Ax2), 7-101(A)(3) and Ohio Sup. Ct.
R. Gov't Bar V(4)(G). Akron Bar Ass'n v. Goodlet, 99 Ohio St. 3d 355, 2003 Ohio 3935, 792 N.E. 2d 1072, 2003 Ohio

LEXIS 2104 (Aug. 6,2003).

Attomey's license to practice law was suspended for one year, stayed for six months on conditions of his repaying
his client, based on fmdings of misconduct, including the neglect of a client's case and failure to account for unearned
fees. The attorney violated former Ohio Code Prof. Resp. 6-101(A)(3), 7- 101(A)(2), and 9-102(Bx4) by abandoning
his client and ignoring requests for her file and an accounting. Cuyahoga County Bar Ass'n v. Peto, -- Ohio St. 3d --,
2007 Ohio 5250, -- N. E. 2d -, 2007 Ohio LEXIS 2520 (Oct. 10, 2007).

Denial of continuance

Where a trial court denies a continuance in a criminal trial and, as a consequence, defense counsel refuses to par-
ticipate in the trial for fear that the defendant would receive ineffective assistance of counsel and that counsel would be
in violation of DR 6-101(A)(2) and 7-I01(A)(3), the court may commit etxor under the circumstances of the particular
case in finding defense counsel in contempt and in imposing a fine: In re Sherlock, 37 OhioApp. 3d 204, 525NE.2d

512, 1987 Ohio App. LEXIS 10607 (1987),.

Discharge for consulting attorney

When considering sources of public policy that encouraged employees to consult an attorney about possible claims
that would affect an employet's business interests, the Ohio Constitution gave the Ohio Supreme Court the authority to

adopt the Code of Professional Responsibility (CPR), and the CPR contained two provisions which helped to show that
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encouraging individuals to consult an attomey was a clear public policy in Ohio. Ohio Code Prof. Resp. EC 1-1 stated
that every person in society should have ready access to the independent professional services of a lawyer of integrity
and competence, and Ohio Code Prof. Resp. EC 2-1 stated that the need of members of the public for legal services was
met only if they recognized their legal problems, appreciated the importance of seeking legal assistance, and were able
to obtain the services of acceptable legal counsel. Important functions of the legal profession were to educate laymen to
recognize their legal problenu, to facilitate the process of intelligent selection of lawyers, and to assist in making legal
services fully available, and it would be inappropriate to engraft upon the CPR the caveat "however, if a claim is against
the potential client's employer, the attomey must advise the client that she might lose her livelihood simply for consult-
ing the attomey." Newcomb v. Hostetler Catering, Inc., - Ohio App. 3d-, 2007 Ohio 361, -- N.E. 2d--, 2007 Ohio
App. ZEXIS 309 (Jan. 29, 2007).

Disqualifcation of attorney

Trial court erred when it disqualified the attomeys. There was no evidence to aid the trial court in determining
whether their testimony would have been admissible or whether their testimony would have prejudiced their client such
that the presumption of continued representation in Ohio Code Prof. Resp. DR 1-502(B) should not have applied. Hall
v. Tucker, 169 Ohio App. 3d 520, 2006 Ohio 5895, 863 N. E. 2d 1064, 2006 Ohio App. LEXIS 5833 (2006).

Duty of attorney

Attorney did not violate his professional duty as stated in Ohio Code Prof. Resp. EC 7-8 when he pursued suit
against the buyers of certain property belonging to the client in the face of the client's alleged protestations to the con-
trary. Specific documentary evidence showed that the client assigned his interests in the property to the attorney, and
this assignment provided evidence of the clienPs ratification of the attorney's course of conduct. Augusta v. Lemieux, -

Ohio App. 3d--, 2006 Ohio 6696, -- N. E. 2d --, 2006 Ohio App. LEXIS 6594 (Dec. 15,2006).

Multiple attomeys who represented a minor passenger, a minor driver, and their respective parents in actions
against each other, alleging claims of negligence and loss of consortium arising from a vehicle accident that each party
blamed on the other, had ethical obligations to represent the clients' interest, as expressed by the client, pursuant to Ohio
Code Prof. Resp. EC 7-7 and 7-8. There was no ethical violation found by the attorneys' conduct, as they each were
acting in independent roles, and the client did not have the burden of electing which course of action to take, where such
choice would have entitled abandoning either his defense or his pursuit of a claim. Jacobs v. McAllister, -- Ohio App.

3d --, 2006 Ohio 123, - N. E. 2d --, 2006 Ohio App. LEXIS 94 (Jan. 13, 2006).

Where an attomey apparently converted a clienPs funds and failed to respond to a disciplinary investigation, the at-
tomey violated Ohio Code Prof. Resp. DR 1-102(A)(4), 1-102(A)(6), 6-l0 l(A)(3), 7-10l(A)(2), 9-102(B)(3), and Ohio
Sup. Ct. R. Gov't Bar V(4)(G); as a result, the attomey was suspended indefinitely from the practice of law. Office of

Disciplinary Counsel v. Smith, 101 Ohio St. 3d 27, 2003 Ohio 6623, 800 tV E. 2d 1129, 2003 Ohio LEXIS 3437 (Dec.

31,2003).

Duty to counsel client

Where an attorney violated Ohio Code Prof. Resp. DR 6-101(A)(3), 7-101(A)(2), 1-102(A)(4) and 9-102(B)(4) by
seriously neglecting clients' cases, deceiving the clients, and failing to return client funds, and thereafter ignored inves-
tigative inquiries and disciplinary proceedings in violation of Ohio Sup. Ct. R. Gov't Bar V(4)(G), and failed to present
any mitigating evidence pursuant to Ohio Sup. Ct. R. Gov't Bar V(10)(B)(2), the attoraey was disbarred. Toledo Bar

Ass'n v. Pommeranz, 102 Ohio St. 3d 26, 2004 Ohio 1586, 806 N.E. 2d 509, 2004 Ohio LEXIS 703 (Apr. 14,2004).

Under EC 7-8, an attomey has a duty to counsel a client as to appropriate courses of action, not merely to serve as a
"hired gun" executing the client's wishes: Disciplinary Council v. Hardesty, 80OhioSt. 3d 444, 1997Ohio 329, 687

N. E 2d 417, 1997 Ohio LEXIS 3137 (1997).

Illegal drugs as payment for services

Accepting illegal drugs as payment for legal services violates both DR 2-106(A) and 7-I02(A)(7): Columbus Bar

Asso. v. Cockrum, 21 Ohio St. 3d 51, 487 N. E 2d 314, .1986 Ohio LEXIS 523 (1986).

Misrepresenting defendant's record

Under DR 7-102, a criminal defense lawyer is prohibited from misrgpresenting a client's prior record; Cincinnati

Bar Ass'n v. Nienaber, 80 Ohio St. 3d 534, 1997 Ohio 314, 687 N.E.2d 678, 1997 Ohio LEXIS 3159 (1997).
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